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Chan^ea  introduced  by  the  Constitution  adopted  in  1894; 
— went  into  effect  January  1, 1895,  except  as  herein  other* 
wise  stated. 


DAMAGES  FOB  INJUBIES  BESULTXNG  IN  DEATH. 

Abhoui  I.  « 

§  18.  The  right  of  action  now  existing  to  recoTer  dam* 
ages  for  injuries  resulting  in  death,  sholl  neyer  be  abro« 
gated;  and  the  amount  reoorerable  shall  not  be  subject  to 
any  statutory  limitation. 

JUDIOIABY  ARTICLE. 
Abticlb  YI. 

$  1.  The  Supreme  Court  is  continued  with  general 
jurisdiction  in  law  and  equity,  subject  to  such  appellate 
juiisdiction  of  the  Court  of  Appeals  as  now  is  or  may  be 
prescribed  by  law  not  inconsistent  with  this  article.  The 
existing  judicial  districts  of  the  State  are  continued  until 
changed  as  hereinafter  provided.  The  Supreme  Court  shall 
consist  of  the  Justices  now  in  office,  and  of  the  Judges 
transferred  thereto  by  the  fifth  section  of  this  aiticle,  all  of 
whom  shall  continue  to  be  Justices  of  the  Supreme  Court 
during  their  respective  terms,  and  of  twelve  additional 
Justices  who  shall  rtside  in  and  be  chosen  by  the  electors 
of,  the  several  existing  judicial  districts,  three  in  the  first 
district^  three  in  the  second,  and  one  in  each  of  the  other 
districts;  and  of  their  successors.  The  successors  of  said 
Justices  shall  be  chosen  by  Uie  electors  of  their  respective 
judicial  districts.  The  Legislature  may  alter  the  judicial 
districts  once  after  every  enumeration  under  the  Constitu- 
tion, of  the  inhauitants  of  the  State,  and  thereupon  reap- 
portion  the  Justices  to  be  thereafter  elected  in  the  districts 
■o  altered. 

I  2.  The  LegisLiture  shall  divide  the  State  into  four 
judicial  departments.  The  first  department  shall  consist  of 
the  county  of  New  York;  the  others  shall  be  bounded  by 
county  lines,  and  be  compact  and  equal  in  population  as 
neariy  as  may  be.  Once  every  ten  years  the  Legislature 
may  alter  1  he  judicial  departments,  but  without  increasing 
the  number  thereof. 

There  shall  be  an  Appellate  Division  of  the  Supreme 
Court,  consisting  of  seven  Justices  in  the  first  department, 
and  of  five  Justices  in  each  of  the  other  departments.  In 
each  department  four  shall  constitute  a  quorum,  and  the 
concurrence  of  three  shall  be  necessary  to  a  dedHion.  No 
more  than  fiv^  justices  shall  sit  in  any  case. 

From  all  the  Justices  elected  to  the  Supreme  Court  the 
Governor  shall  designate  those  who  shall  constitute  the 
Appellate  Division  in  each  department;  and  he  shall  des- 

6 ate  the  Presiding  Justice  thereof,  who  shall  a«  t  as  suoh 
(ipg  Wb  tenn  of  office,  and  shall  be  a  resident  of  the  de« 
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partment.  The  other  Jnslices  shall  be  designated  for  terms 
of  flye  years  or  the  nnexpirad  portions  of  their  respectave 
tenns  of  office,  if  less  than  five  years.  From  time  to  time 
as  the  terms  of  such  designations  expire,  or  vacancies  occur, 
he  stiHll  make  uew  designations.  He  may  also  make  tem- 
poriiry  designations  in  ease  of  the  absence  or  inability  to  act, 
of  any  Jostice  in  the  Appellate  Division.  A  majority  of  the 
Jastioes  desiguated  to  sit  in  the  Appellnte  Division  in  each 
department  shall  i)e  residents  of  the  department.  When- 
ever the  Appellate  Division  in  nny  departmeiit  shall  be  un- 
able to  dispose  of  its  business  within  a  reasonable  time,  a 
majority  of  the  Presiding  Justices  of  the  several  departments 
at  a  meeting  called  by  the  Presiding  Justice  of  the  depait- 
meat  in  arrears  may  transfer  any  )>ending  appeals  from  such 
department  to  any  other  department  for  hearing  and  deter- 
mination. No  Justice  of  the  Appellate  Division  shall  exercise 
any  of  the  powers  of  a  Justice  of  the  Supreme  Court,  other 
than  those  of  a  Justice  out  of  court,  and  those  pertaining  to 
the  Appellate  Division  or  to  the  hearing  and  decision  of 
motions  submitted  by  consent  of  couDsel.  From  and  after 
the  last  day  of  December,  one  thousand  eight  hundred  and 
ninety- five,  the  Appellate  Division  shall  have  the  jurisdic- 
tion now  exercised  by  the  Supreme  Court  at  its  General 
Terms,  and  by  the  General  Terms  of  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York,  the  Superior 
Court  of  the  City  of  New  Y«»rk,  the  Superior  Court  of  Buffalo 
and  the  City  Court  of  Brooklyn,  and  such  additional  juris- 
diction as  may  be  conferred  by  the  Legislature.  It  shall 
have  power  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department 
shHll  have  power  to  fix  tJie.  times  and  places  for  holding 
Special  and  Trial  Terms  therein,  and  to  assign  the  Justices 
in  the  departments  to  hold  such  terms;  or  to  make  rules 
therefor. 

§  8«  No  Judge  or  Justice  shall  sit  in  the  Appellate  Divi- 
sion  or  in  the  Court  of  Appeals  in  review  of  a  derision  made 
by  him  or  by  any  court  of  which  he  was  at  the  time  a  sitting 
member.  The  testimony  in  eqnitv  cases  shall  be  taken  in 
like  manner  as  in  cases  at  law;  ana,  except  as  herein  other- 
wise provided,  the  Legislature  shall  have  the  same  power  to 
alter  and  regulate  the  jurisdiotion  and  i>roceedings  in  law 
and  in  equity  that  it  has  heretofore  exercised. 

§  4*  The  official  terms  of  the  Justices  of  the  Supreme 
Court  shall  be  fourteen  years  from  and  including  the  first 
day  of  January  next  after  their  election.  When  a  vacancy 
shall  occur  others  ise  than  by  expiration  of  term  in  the  office 
of  Justice  of  the  Supreme  Court  tiie  same  shall  be  filled  for 
a  full  term,  at  the  next  generdl  election,  happening  not  less 
than  three  months  after  such  vacancy  occurs;  and,  until  the 
▼acancy  shall  be  so  filled,  the  Governor  by  and  with  the  ad- 
Tioeand  consent  of  the  Senate,  if  the  Senate  shall  be  in 
session,  or  if  not  in  session  the  Governor,  may  fill  such 
yaoancy  by  appointment,  which  shall  continue  until  and  in- 
cluding the  last  day  of  December  next  after  the  election  at 
which  the  vacancy  shall  be  filled. 
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§  5,  The  Superior  Court  of  the  City  of  New  York,  the 
Court  of  Common  Pleas  for  the  City  and  County  of  New 
York,  the  Superior  Court  of  Buffalo,  and  the  City  Court  of 
Brooklyn,  are  abolished  from  and  after  the  first  day  of  Janu. 
ary,  one  Uiousand  eight  hundred  and  ninety-six,  and  there- 
upon the  seals,  records,  papers  and  documents  of  or  belong- 
ing to  sudi  courts,  shall  be  deposited  in  the  offices  of  the 
Clerks  of  the  seyeral  counties  in  which  said  courts  now 
exist;  and  all  actions  and  proceedings  then  pending  in  such 
courts  shall  be  transferred  to  the  Supreme  Court  for  hearing 
and  determination.  The  Judges  of  said  courts  in  office  on 
Uie  first  day  of  January,  one  thousand  eight  hundred  and 
ninety-six,  shall,  for  the  remainder  of  the  terms  for  which 
they  were  elected  or  appointed,  be  Jnstices  of  the  Supreme 
Court;  but  they  shall  sit  only  in  the  counties  in  which  they 
were  elected  or  appointed.  Their  salaries  shall  be  paid  by  • 
the  said  counties  respectively,  and  shall  le  the  same  as  the 
salaries  of  the  other  Justices  of  the  Supreme  Court  residing 
in  the  same  counties.  Their  successors  shall  be  elected  as 
Justices  of  the  Supreme  Court  by  the  electors  of  the  judicial 
districts  in  which  they  ref^pectiyely  reside. 

The  jurisdiction  now  exercised  by  the  seyeral  courts  here- 
by abolished,  shall  be  Tested  in  the  Supreme  Court.  Appeals 
from  inferior  and  local,  courts  now  heard  in  the  Court  of 
Common  Pleas  for  tbe  City  and  County  of  New  Yorlc  and  the 
Superior  Court  of  Buffalo,  shall  be  heard  in  the  Snpreme 
Court  in  such  manner  and  by  such  Justice  or  Justices  as  the 
Appellate  Divisions  in  tbe  respective  departments  which 
include  New  York  and  Buffalo  shall  direct,  unless  otherwise 
provided  by  the  Legislattire. 

§  6*  Circuit  Courts  and  Couris  of  Oyer  and  Terminer  are 
abolished  from  and  after  the  last  day  of  December,  one 
thousand  eight  hundred  and  ninety-five.  All  their  jurisdic- 
tion shall  thereupon  be  vested  in  the  Supreme  Court,  and 
all  actions  and  proceedings  then  pending  in  such  courts 
shall  be  transferred  to  the  Supreme  Court  for  hearing  and 
determination.  Any  Justice  of  the  Supreme  Court,  except 
as  otherwise  provided  in  this  article,  may  hold  court  in  any 
county. 

§  7.  The  Court  of  Appeals  is  continued.  It  shall  consist 
of  the  Chief  Judge  and  Associate  Judges  now  in  office,  who 
shall  hold  their  offices  until  the  expiration  of  their  respec- 
tive terms,  and  their  successors,  who  shall  be  choeen  by  the 
electors  of  the  State.  The  official  terms  of  the  Chief  Judge 
and  Associate  Judges  shall  be  fourteen  years  from  and  in- 
cluding tbe  first  day  of  January  next  after  their  election . 
Five  members  of  the  court  shall  form  a  quorum,  and  the 
concurrence  of  four  shall  be  necessBrv  to  a  decision.  The 
court  shall  have  power  to  appoint  and  remove  its  reporter, 
deik  and  attendants. 

f  8*  When  a  vacancy  shall  occur  otherwise  than  by  ex- 
piratioii  of  term,  in  the  office  of  Chief  or  Associate  Judge  of 
the  Oout  of  Appeals,  the  same  shall  be  filled,  for  a  full 
Untf  at  tlM  next  general  election  happening  not  less  than 
tbUti flMttflui  after  such  vacancy  occurs;  and  until  the  va- 
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oanoy  shall  be  so  filled,  the  Goremor,  by  and -with  theadTioe 
and  ooDsent  of  the  Senate,  if  the  Senate  shall  be  in  8e8»i'on» 
or  if  not  in  session  the  Goyemor  may  fill  such  yacancy  by 
appointment.  If  any  such  appoin  tment  of  Chief  Judge  shall 
be  made  from  among  the  Associate  Judges,  a  temporary  ap« 
pointment  oi  Associate  Judge  shall  be  made  in  like  manner; 
but  in  such  case,  the  person  appointed  Chief  Judge  shall  no^ 
be  deen^ed  to  vacate  his  oflice  of  Associate  Judge  any  longer 
than  until  the  expiration  of  his  appointment  as  Chief  Judge. 
The  powers  and  jurisdiction  of  tne  court  shall  not  be  sus- 
pended for  want  of  appointment  or  election,  when  the  num- 
ber of  Judges  is  sufficient  to  constitute  a  quorum.  All 
appointments  under  this  section  shall  continue  until  and 
including  the  last  day  of  December  next  after  the  election  at 
which  the  vacancy  shall  be  filled. 

.§  9*  After  the  last  day  of  December,  one  thousand  eight 
hundred  and  ninety-five,  the  jurisdiction  of  the  Court  of 
Appeals,  except  where  the  judgment  is  of  deatii,  shall  be 
limited  to  the  review  of  questions  of  law.  No  unRuimous 
decision  of  the  Appellate  Division  of  the  Supreme  Court  that 
there  is  evidence  supporting  or  tending  to  sustain  a  finding 
of  fact  or  a  verdict  not  directed  by  the  court,  shall  be 
reviewed  by  the  Court  of  Appeals.  Except  where  the  judg- 
ment is  of  death,  appeals  may  be  taken  as  of  right,  to  said 
court  only  from  jud^ents  or  orders  entered  upon  decisions 
of  the  Appellate  Division  of  the  Supreme  Court,  finally  de- 
termining actions  or  special  proceedings,  and  from  orders 
granting  new  trials  on  exceptions,  where  the  appellants 
stipulate  that  upon  afiirmanoe  judgment  absolute  shall  be 
rendered  against  them.  The  Appellate  Division  in  any  de- 
partment may  however,  allow  an  appeal  upon  nny  question 
of  law  which,  in  its  opinion,  ought  to  be  reviewed  by  the 
Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of 
the  Court  of  Appeals  and  the  right  of  appeal  thereto,  but 
the  richt  to  appeal  shall  not  depend  upon  the  amount  in- 
volved. 

The  provisions  of  this  section  shall  not  apply  to  orders 
made  or  judgments  rendered  by  any  General  Term  before  the 
last  day  of  December,  one  thousand  eight  hundred  and 
ninety-five,  but  appeals  therefrom  may  be  taken  under  exist- 
ing provisions  of  law. 

§  10.    The  Judges  of  the  Court  of  Appeals  and  the  Jus 
tices  of  the  Supreme  Court  shall  not  hold  any  other  office  or 
public  trust.    All  votes  for  any  of  them,  for  any  other  than 
a  judicial  office,  given  by  the  Legislature  or  the  people,  shall 
be  void. 

§  11.  Judges  of  the  Court  of  Appeals  and  Justices  of  the 
Supreme  Cour^,  may  be  removed  by  concurrent  resolution 
of  both  houses  of  the  Legislature,  if  two -thirds  of  all  the 
members  elected  to  each  house  concur  therein.  All  other 
judicial  officers,  except  Justices  of  the  Peace  and  judges  or 
justices  of  inferior  courts  not  of  record,  may  be  removed  by 
the  Senate,  on  the  recommendation  of  the  Governor,  if  two- 
thirds  of  all  tbe  members  elected  to  the  Senate  concur  there- 
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in.  But  no  officer  shall  be  removed  by  Yirtae  of  this  section 
except  for  cause,  which  shall  be  entered  on  the  journals,  nor 
unless  he  shall  hare  been  served  with  a  statement  of  the 
eause  alleged,  and  shall  have  had  an  opportunity  to  be  heard. 
On  the  question  of  removal,  the  yeas  and  nays  snail  be  en- 
tered on  the  journal. 

§  12.  The  Judges  and  Justices  hereinbefore  mentioned 
shall  receire  for  their  services  a  compensation  established 
by  law,  which  shall  not  be  increased  or  diminished  during 
their  official  terms,  except  as  provided  in  section  five  of  this 
article.  No  person  shall  hold  the  office  of  Judge  or  Justice 
of  any  court  longer  than  until  and  including  the  last  day  of 
December  next  after  he  shall  be  seventy  years  of  age.  No  ^ 
Judge  or  Justice  elected  after  the  first  day  of  January,  one 
thousand  eight  htmdred  and  ninety-four  shall  be  entitled  to 
receive-  anv  compensation  after  the  last  day  of  December 
next  after  he  shall  be  seventy  years  of  age;  but  the  compen- 
sation of  every  Judge  of  the  Court  of  Appeals  or  Justioii  of 
the  Supreme  Court  elected  prior  to  the  nrst  day  of  January, 
one  thousand  eight  hundred  and  ninety- four,  whose  term  of 
office  has  been,  or  whose  present  term  of  office  shall  be,  so 
abridged,  and  who  shall  have  served  as  such  Judge  or  Justice 
ten  years  or  more,  shall  be  continued  during  the  remainder 
of  the  term  for  which  he  was  elected;  but  any  such  Judge  or 
Justice  may,  with  his  consent,  be  assigned  by  the  Governor^ 
from  time  to  time,  to  any  duty  in  the  Supreme  Court  whiU 
hia  compensation  is  so  continued. 

§  18*  The  Assembly  shall  have  the  power  of  impeach^ 
ment,  by  a  vote  of  a  majority  of  all  the  members  elected. 
The  Court  for  the  Trial  of  lujpeaohments  shall  be  composed 
of  the  President  of  the  Senate,  the  senators,  or  the  migor 
part  of  them,  and  the  Judges  of  the  Court  of  Appeals  or  the 
major  part  of  them.  On  the  trial  of  an  impeachment  against 
the  Governor  or  Lieutenant-Governor,  the  Lieutenant- 
Governor  shall  not  act  as  a  member  of  the  court.  No  judicial 
officer  shall  exercise  Ms  office,  after  articles  of  impeachment 
against  him  shall  have  been  preferred  to  the  Senate,  until  he 
shall  have  been  acquitted.  Before  the  trial  of  an  impeach- 
ment the  members  of  the  court  shall  take  an  oath  or 
affirmation  truly  and  impartially  to  try  the  impeachment 
according  to  the  evidence,  and  no  person  shall  be  convicted 
without  the  concurrence  of  two-thirds  of  the  members  pres- 
ent. Judgment  in  cases  of  impeachment  shall  not  extend 
further  ii^  to  removal  from  office,  or  removal  from  office 
and  disqualification  to  hold  and  enjoy  any  office  of  honor, 
trust  or  profit  under  this  State;  but  the  party  impeached 
shall  be  uable  to  indictment  and  punishment  aocoraing  to 
law. 

§  14.  The  existing  County  Courts  are  continued,  and  the 
Judge*  thereof  now  in  office  shall  hold  their  offices  until  the 
expiration  of  their  respective  terms.  In  the  county  of  Kings 
there  shall  be  two  County  Judges  and  the  additioual  County 
Jud£^  shall  be  chosen  at  the  next  general  f'leotion  held  after 
the  adoption  of  this  article.  The  successors  of  the  several 
Oimnty  Jodges  shall  be  chosen  by  the  electors  of  the  ooun- 
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ties  for  the  term  of  six  years.  County  Courts  shall  have  the 
P  iwers  and  jurisdiotioQ  they  now  possess,  and  also  original 
jurisdiction  in  actions  tor  tbe  recoTery  of  money  only,  where 
the  defendants  reside  in  the  county,  and  in  which  the  com- 
plaint demands  judgment  for  a  sum  not  exceeding  two 
thousand  dollars.  The  Legislature  may  hereafter  enlarge  or 
restrict  toe  jurisdiction  of  the  County  Courts,  proYidedhow- 
eyer  that  their  jarisdiction  shall  not  be  so  extended  as  to 
authorize  an  action  therein  for  the  recovery  of  money  only, 
in  which  the  sum  demanded  exceeds  two  thousand  dollars, 
or  in  which  any  person  not  a  resident  of  the  county  is  a 
defendant. 

Courts  of  Sessions,  except  in  the  county  of  New  York,  are 
abolished  fr«»m  and  after  the  last  day  of  December,  one  thou- 
sand eight  hundred  and  ninety-fire.  All  the  jurisdiction  of 
the  Court  of  Sessions  in  each  county,  except  the  county  of 
New  York,  shall  thereupon  be  Tested  in  tbe  County  Court 
thereof,  and  all  actions  and  proceedings  then  pendiug  in 
such  Courts  of  Sessions  shnll  be  trnnsferred  to  said  County 
Courts  for  hearing  pnd  determination.  £yery  County  Judge 
shall  perform  such  duties  as  may  be  required  by  law.  His 
salary  shidl  be  established  by  law,  payable  out  of  the  county 
treasury.  A  County  Judge  of  any  county  may  hold  Coanty 
Courts  in  any  oti^f^r  county  when  requested  by  the  Judge  of 
such  other  oun^. 

§  15«  The  existing  Surrogate's  Courts  are  continued,  and 
the  Surrogates  now  in  office  shall  hold  their  offices  until  the 
sxpiration  of  their  terms.  Their  snccessors  shall  bn  chosen 
by  the  electors  of  their  respecdve  counties,  nnd  their  terms 
of  office  shall  be  six  yearn,  except  in  the  county  of  New 
York,  where  they  shall  continue  to  be  fourteen  years.  Sur- 
rogates and  Surrogate's  Courts  shnll  haye  the  jarisdiction 
and  powers  which  the  Surrogates  and  existing  Surrogates' 
Courts  now  possess,  until  otherwise  provided  by  the 
Legislature.  Ihe  County  Judge  shall  be  Surrogate  of  his 
county,  except  where  a  separate  Surrogate  hxs  been  or  shall 
be  elected.  In  coimties  haying  a  population  exceeding  forty 
thousand,  wherein  there  is  no  separate  Surrot^nte,  the 
Legislature  may  provide  for  the  election  of  a  separate  officer 
to  be  Surrogate,  whose  term  of  office  shall  be  six  yeai-s. 
Whon  the  Surrogate  shall  be  elected  as  a  separate  o^cer  his 
salary  shall  ba  established  by  law,  payable  out  of  the  county 
treasury.  No  County  Judge  or  Surrogate  shall  hold  office 
longer  than  until  and  including  the  last  day  of  December 
next  after  he  shall  be  seyenty  years  of  age.  Vacancies  occur- 
ring in  the  office  of  County  Judge  or  Surrogate  shall  be  filled 
in  the  same  manner  as  like  vacancies  occurring  in  the 
Suprea.e  Court.  The  compensation  of  any  County  Judge 
or  Snrro^te  shall  not  be  increased  or  diminished  during  his 
term  of  office.  For  the  relief  of  Surrogates'  Courts  the 
Legislature  may  confer  upon  the  Supreme  Court  in  any 
county  having  a  poptdation  exceedog  four  hundred  thou- 
sand, the  powers  and  jurisdiction  of  Surrogates,  with  author- 
ity to  try  issues  of  fact  by  jury  in  probate  cases. 
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§  16.  The  Legislature  may,  on  application  of  the  board 
of  snperviHors,  provide  for  the  election  of  local  officers,  not 
to  exceed  two  in  any  coanty,  to  discharge  the  duties  of 
County  Jadge  and  of  Surrogate,  in  cases  of  their  inability  or 
of  a  yacancy.  and  in  such  other  oases  as  may  be  proyided  by 
law,  and  to  exercise  snch  other  powers  in  special  cases  as  are 
or  may  be  provided  by  law. 

§  17.  The  electors  of  the  several  towns  shall,  at  their 
annoal  town  meetinss,  or  at  snoh  other  time  and  in  such 
manner  as  the  Legislature  may  direct,  elect  Justices  of  ihe 
Peace,  whose  term  of  office  shall  be  four  years.  In  case  of 
an  election  to  fill  a  vacancy  ooourring  before  the  expiration 
of  a  full  term,  they  shall  hold  for  the  residue  of  the  unex- 
pired term.  Their  nnmber  and  classification  may  be  regu- 
lated by  law.  Justices  of  the  Peace  and  judges  or  justices  of 
inferior  courts  not  of  record,  and  their  clerks,  may  be 
removed  for  cause,  after  due  notice  and  on  opportunity  of 
being  heard,  by  such  courts  as  are  or  may  be  prescribed  by 
law.  Justices  of  the  Peace  and  District  Court  Justices  may 
be  elected  in  the  different  cities  of  this  State  in  such  manner, 
and  with  such  powers,  and  for  such  terms,  respectively,  as 
are  or  shall  be  prescribed  by  law;  all  other  judicial  officers 
in  cities,  whose  election  or  appointment  is  not  otherwise 
provided  for  in  this  article,  shall  be  chosen  by  the  electors 
of  such  cities,  or  appointed  by  some  1o<mJ  authoritieB 
thereof. 

§  18*  Inferior  local  courts  of  civil  and  criminal  jurisdic- 
tion may  be  established  by  the  Legislature,  but  no  inferior 
local  court  hereafter  created  shall  be  a  court  of  record.  The 
Legislature  shall  not  hereafter  confer  upon  any  inferior  or 
local  court  of  its  creation,  any  equity  jurisdiction  or  any 
^eater  jurisdiction  in  other  respects  than  is  conferred  upon 
County  Courts  by  or  under  this  article.  Except  as  herein 
otUerwise  provided,  aU  judicial  officers  shall  be  elected  or 
appointed  at  such  times  and  in  such  manner  as  the  Legisla« 
ture  may  direct. 

§  19*  Olerks  of  the  several  counties  shall  be  clerks  of  the 
Supreme  Court,  with  such  powers  and  duties  as  shall  be 
prescribed  by  law.  The  Justices  of  the  Appellate  IHvision 
in  each  department  shall  have  power  to  appoint  and  to  re- 
move a  clerk  who  shall  keep  his  office  at  a  place  to  be 
designated  by  said  Justices.  The  Clerk  of  the  Couit  of 
Appeals  shall  keep  his  office  at  the  seat  of  government.  The 
Clerk  of  the  Court  of  Appeals  and  the  clerks  of  the  Appellate 
Division  shall  receive  compensation  to  be  established  by  law 
and  paid  out  of  the  public  treasury. 

§  zO.  No  judicial  officer,  except  Justices  of  the  Peace, 
shall  receive  to  his  own  use  any  fees  or  perquisites  of  office; 
nor  shall  any  Judge  of  the  Court  of  Appeals,  or  Justice  of 
the  Supreme  Court  or  any  County  Judge  or  Surrogate  here- 
after elected  in  a  county  having  a  population  exceeding  one 
hundred  and  twenty  thousand,  practice  as  an  attorney  or 
counselor  in  any  court  of  record  in  this  State,  or  act  as 
referee..  The  Legislature  may  impose  a  similar  prohibition 
upon  County  Ju^es  and  Surrogates  in  other  counties.     No 
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one  shall  be  eligible  to  the  office  of  Judge  of  the  Court  of 
AppeaU,  Justice  of  the  Supreme  Court,  or,  except  in  the 
oounty  of  Hamilton,  to  the  office  of  County  Judge  or 
Surrogate,  who  is  not  an  attorney  and  counselor  of  this 
State. 

J  21.  The  Legislature  shall  proTide  for  the  speedy  publi- 
on  of  all  statutes;  and  shall  regulate  the  reporting  of  the 
decisions  of-the  courts;  but  all  laws  and  judicial  decisions 
■hall  be  free  for  publication  by  any  person. 

§  22*  Justices  of  the  Peace  aud  other  local  judicial  offi- 
cers prorided  for  in  sections  seventeen  and  eighteen,  in 
office  when  this  article  takes  effect,  shall  hold  their  of&ces 
until  the  expiration  of  their  respective  terms. 

§  28*  Courts  of  Special  Sessions  shall  have  such  jurisdic- 
tion of  offenses  of  tne  grade  of  misdemeanors  as  may  be 
prescribed  by  law. 
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CODE  OF  CIYIL  PROCEDURE.  «SS 

[L.  1876;   a  448  AS  AMKNDED.1 


AS  ACT  RBUTIlVfl   TO   COURTS,    OFFICERS    OF   JUSTICB^ 
AND  CIVIL  PROCEEDINGS. 

Passed  June  2, 1876 ;  three-fifths  being  present 

IJie  People  ofihe  State  of  JiTew  York,repre8en1h 

ed  in  Senate  and  Assembly,  do  enact 

as  follows : 

CHAPTER  1. 

GENERAL  PROVISIONS  RELATINa  TO  COURTS,  AND 

THE  MEMBERS  AND  OFFICERS  THEREOF. 
TITLE  I.— Thk  Courts  of  thb  state;  their  gensrai. 

POWKRS  AND  ATTRIBUTES,     AND    GENERAL    RBGUULTIONS 
PERTAINING  TO  THB  BX&RCI8E  THEREOF. 

TITLE  n.— Provisionb  of  general  applioation,  rela- 
ting to  THE  Judges,  and  certain  other  officers  of 
the  courts. 

TITLE  L 

The  courts  of  the  State;  their  general  powers  emd  attributeit  and  general 
regulations  pertaining  to  the  exercise  thereof. 

AmncLs  1.    Bnameration  and  classification. 

St.    General  powers  and  attributes  of  the  courts. 
S.    Miscellaneous  provitiions  relating  to  the  Blttings  of  the 
ooarts* 

ARTICLE  FIRST. 

EsrUlOERATION  AND  CLASSIFICATION. 

2  1.  Conrt«. 

2.  Courts  of  record  enumerated. 

3.  Courtfl  not  of  record. 

4.  General  provision  as  to  Jurisdiction,  etc. 

g  1.  The  courts  referred  to  in  this  act,  are  enumerated 

in  the  next  two  sections. 
§  2.   lAm*dlS77,  1895,  1897.J    Each  of  the  following  courtfl  of  the 
State  is  a  court  of  record  . 

1.  The  court  for  the  trial  of  impeachments. 

2.  The  court  of  appeals. 

8.  The  appellate  diTision  of  the  supreme  court  m 
each  department 


Digitized  by  VjOOQ  IC 


i  COUBTS.  §§  3-4 

4.  The  supreme  conrt. 

5.  The  court  of  general  sessions  of  the  peace  in  and 

for  the  city  and  county  of  New  York. 

6.  The  city  court  of  Long  Island  City. 

7.  The  city  court  of  Yonkers. 

8.  A  county  court  in  each  county,  except  New  York. 

9.  The  city  court  bf  the  city  of  New  York. 

10.  The  mayor's  court  of  the  city  of  Hudson. 

11.  The  recorder's  court  of  the  city  of  Utica. 

12.  The  recorder's  court  of  the  city  of  Oswego. 

13.  The  justices  court  of  the  city  of  Albany. 

14.  A  surrogate's  court  in  each  oountj. 

1 1206,  Con-  15«  [-Addedf  1897.]     The  court  of  claims. 

&  8.  y^^*^  1877,  1895,  amendment  to  take  effect  January  1, 
1896.  ]  Each  of  the  following  courts  of  the  State  is  a  court 
not  of  record : 

1.  Courts  of  justices  of  the  peace  in  each  town,  and 
19  Abb.  N.  in  certain  cities  and  villages. 

0. 6*.  2.  Courts  of   special  sessions  of  the  peace  in  each 

town,  and  in  certain  cities  and  Tillages. 

3.  The  district  courts  in  the  city  of  New  Yc  rk.* 

4.  The  police  courts  in  certain  cities  and  villages. 
6.  The  justice's  court  of  the  city  of  Troy. 

6.  The  municipal  court  oJc  the  city  of  Kochester. 

7.  The  municipal  court  o^  the  city  of  Syracuse. 

8.  The  municipal  court  of  the  city  of  Buffalo. 
»n62  1218        §  ^  {.Am'd  1877.]    Each  of  those  courts  shall  continue  to 
1288Consol!    exercise  the  jurisdiction  and  powers  now  vested  in  it  by  law, 
Act.               according  to  the  course  and  practice  of  the  court,  except  as 
M  N.  Y.  342.    otherwise  prescribed  in  this  act. 

ARTICLE  SECOND. 
General  Powers  and  Attributes  of  the  Courts. 
g  5.  The  sittings  of  courts  to  be  g  17.  Rules  of  courts  of  record, 

public.  'tiow  made  and  revised. 

6.  Courts  not  to  sit  on  Sunday,  18.  Rules  to  be  published. 

except  in  special  cases.  19.  Courts  to  order  calendar 

7.  General  powers  or  courts  of  printed. 

record.  20.  Expense  to  be  a   county 

8.  Criminal     contempts     de-  charge. 

fined.  21.  Certain    papers    may    be 

9.  Punishment    for   criminal  destroyed. 

contempts.         '  22.  Writs,  etc.,  in  name  of  the 

10.  Such  contempts  in  view  of  people,  and  in  English  ; 

court;  how  punish^,  etc.  abbreviations. 

11.  Requisites  of  commitment.  23.  Id.;  teste  and  return. 

12.  Preceding  sections  limited.  24.  Id.;  to  be  subscribed  or 

13.  Indictment,  if  offence  is  in-  indorsed.     When  error, 

dictable.  etc..  not  to  vitiate. 

14.  Contempts  punishable  civ-  25.  No  discontinuance  by  rea- 

illy.  son  of  vacancy,  etc. 

15.  No  punishment    for    non-  2f>.  In  New  York,  one  judge 

payment  of  interlocutory  may   continue    proceed- 

costs.  ings  commenced  before 

16.  Id.;   money    due    upon   a  another. 

contract. * 

•)  See  8  3215  i)o«t. 
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}  27.  Provisions  rAspecting  <he  {  29.  [Repealed  1892.] 

seals  of  courts.  80.  New  seals. 

28.  Seals  of  counties. 

§  6.  [Arn*d  1879.]  The  sittings  of  every  court  within  this 
State  shall  be  public,  and  every  citizen  may  freely  attend  the 
same,  except  that  in  all  proceedings  and  trials  in  cases  for 
divorce  on  account  of  adultery,  seduction,  abortion,  rape,  as- 
sault with  intent  to  commit  rape,  criminal  conversation,  and 
bastardy,  the  court  may,  in  its  discretion,  exclude  therefrom 
all  persons  who  are  not  directly  interested  therein,  excepting 
jurors,  witnesses  and  officers  of  the  court. 

§  0.  A  court  shall  not  be  opened,  or  transact  any  business 
on  Sunday,  except  to  receive  a  verdict  or  discharge  a  jury. 
An  adioumment  of  a  court  on  Saturday,  unless  made  after  a 
cause  has  been  committed  to  a  jury,  must  be  to  some  other 
day  than  Sunday.  But  this  section  does  not  prevent  the  exer- 
cise of  the  jurisdiction  of  a  magistrate,  wnere  it  is  necessary 
to  preserve  the  peace,  or,  in  a  criminal  case,  to  arrest,  com- 
mit or  discharge  a  person  charged  with  an  offence. 

§  7.  A  court  of  record  has  power :  J  1370  Con- 

1.  To  issue  a  subpoena,  requiring  the  attendance  of  a  person   •^•- '^*« 
found  in  the  State,  to  testify  in  a  cause  pending  in  that  court ;  ^  N»  Y.  161 
subject,  however,  to  the  limitations,  prescribed  by  law,  with 

respect  to  the  portion  of  the  State,  in  which  the  process  of  a 
local  court  of  record  may  be  served. 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of  the 
powers  and  duties  of  the  court. 

3.  To  devise  and  make  new  process  and  forms  of  proceed-    :M)Abb.N.a 
mgs,  necessary  to  carry  into  effect  the  powers  and  jurisdiction   ^to. 
possessed  by  it. 

§  8.  A  court  of  record  has  power  to  punish  for  a  criminal  ?  "1*1*  Con- 
contempt,  a  person  guilty  of  either  of  the  following  acts,  and  Jg  hu ''i 
no  others :  j^^  j^  y'.24« 

1.  Disorderlj^,  contemptuous,  or  insolent  behaviour,    com-  24 NY. State 
mitted  during  its  sitting^  in  its  immediate  view  and  presence,  Rep.i2. 
and  directly  tending  to  interrupt  its  proceedings,  or  to  impair  183  N.  Y.  114 
the  respect  due  to  its  authority.  147  K.Y.  290. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  its  proceedings. 

8.  Wilful  disobedience  to  its  lawful  mandate. 

4.  Resistance  wilfully  offered  to  its  lawful  mandate.  oa  tth    am. 

5.  Contumacious   and  unlawful  refusal  to  be   sworn  as  a   J****""*®** 
witness;  or,  after  being  sworn,  to  answer  any  legal   and 

proper  interrogatory. 

6.  Publication  of  a  false,  or  grossly  inaccurate  rejport  of  its 
proceedings.  But  a  court  cannot  punish  as  a  conCeii\pt,  the 
publication  of  a  true,  fuU.  and  fair  report  of  a  trial,  argument, 
decision,  or  other  proceeding  therein. 

.  §  9.  Punishment  for  a  contempt,  specified  in  the  last  sec 
tioDi,  may  be  by  fine,  not  exceeding  two  hundred  and  fifty 
dollars  or  by  imprisonment,  not  exceeding  thirty  days,  in  the 
jail  of  the  county  where  the  court  is  sitting,  or  both  in  the  dis- 
cretion of  the  court  Where  a  person  is  committed  to  iail,  for 
*no  non-payment  of  such  a  fine,  he  must  be  discharged  at  the 
cniration  of  thirty  days ;  but  where  he  is  also  committed  for 
a  definite  time,  the  thirty  days  must  be  computed  from  the 
expiration  of  the  definite  time. 

8  10.  Such  a  contempt,  committed  in  the  immediate  view    82  Hun,  242. 
^d  presence  of  the  court,  may  be  punished  summarily ;  when 
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not  so  oommitted,  the  party  charged  must  be  notified  of  the 
accusation,  and  h4ve  a  reasonable  time  to  make  a  defence. 

T  My  74.  §  1 1.  Where  a  person  is  conmiitted  for  such  a  contempt, 

2i  N^Y*  M«    **^®  particular  circumstances  of  his  offence  must  be  set  forth 

147  N  y\  MOl   ^  ^^^  mandate  of  commitment. 

§  12.  The  last  four  sections  do  not  extend  to  a  special  pro- 
ceeding to  punish  a  person,  in  a  case  specified  in  section  four- 
teen 01  this  act 

i)3N.T.ai4.       §  13.  Punishment  for  a  contempt,  as  prescribed  in  this  ar- 
ticle, does  not  bar  an  indictment  for  the  same  offence ;  but 
w^here  a  person  who  has  been  so  punished  is  convicted  on  such 
an  indictment,  the  court,  in  sentencing  him,  must  take  into 
consideration  the  previous  punishment. 
87N.T.ft21.      §  14.  Acourtof  record  has  power  to  punish,  by  fine  and  im^ 
J  N.Y.Supp.    prisonment,  or  either,  a  neglect  or  violation  of  duty,  or  other 
4  Cir   Pro    ™isoonduct,  by  which  a  ri^t  or  remedy  of  a  party  to  a  civil 
l^iT.  rr  .    ^q^Iqq  q|.  gpeoial  i>rooeeding,  pending  in  the  court  may  be  de- 
113N.Y.  ne.   feated,  impaired,  impeded,  or  prejudiced,  in  either  of  the  fol- 
116  N.  Y.  181.   lowing  cases : 

197  N.T.  562.  L  An.  attorney,  counsellor,  clerk,  sheriff,  coroner,  or  other 
88  Hun,  M6.  person,  in  any  manner  duly  selected  or  appointed  to  perform 
a  judicial  or  ministerial  service,  for  a  misoehavior  in  his  office 
17  Miio,  312.  or  trust,  or  for  a  wilful  neglect  or  violation  of  a  duty  therein ; 
or  for  disobedience  to  a  lawful  mandate  of  the  court,  or  of  a 
judge  thereof,  or  of  an  officer  authorized  to  perform  the  duties 
of  such  a  judge. 

148  N.T.  89i.      2.  A  party  to  the  action  or  special  proceeding,  for  putting 

in  fictitious  bail  or  a  fictitious  surety,  or  for  any  deceit  or 
abuse  of  a  mandate  or  proceeding  of  the  court 

4  ClT   Pro.       ^'  -^  party  to  the  action  or  special  proceeding,  an  attorney. 

148.  '    counsellor,  or  otJier  person,  for  the  non-payment  of  a  sum  of 

money,  oraered  or  adjudged  by  the  court  to  be  paid,  in  a  case 
where  by  law  execution  cannot  be  awarded  for  the  collection 
of  such  sum ;  or  for  any  other  disobedience  to  a  lawful  man- 
date of  the  court 

113  N  Y  476  ^  -^  person,  for  assuming  to  be  an  attorney  or  counsellor,  or 
other  officer  of  the  court,  and  acting  as  such  without  author^ 
ity ;  for  rescuing  any  property  or  person  in  the  custody  of 
an  officer,  by  virtue  of  a  mandate  of  the  court ;  for  unlawfully 
detaining,  or  fraudulently  and  willfullv  preventing,  or  dis- 
abling from  attending  or  testifying,  a  witness  or  a  party  to  the 
action  or  special  proceeding,  while  jgoing  to,  remaming  at,  or 
returning  from,  the  sitting  where  it  is  noticed  for  trial  or  hear- 
ing ;  ana  for  any  other  umawf ul  interference  with  the  proceed- 
ings therein. 

1 1174  Con-      6.  A  person  subpoenaed  as  a  witness,  for  refusing  or  neglect- 

■oL  Act  Jug  to  obey  the  subpoena,  or  to  attend,  or  to  be  sworn,  or  to 
answer  as  a  witness. 

6.  A  persQU  duly  notified  to  attend  as  a  juror,  at  a  term  of 
the  court,  for  improperly  conversing  with  a  party  to  an  ac- 
tion or  special  proceeding,  to  be  tried  at  that  term,  or  with 
any  other  person,  in  relation  to  the  merits  of  that  action  or 
special  proceeding;  or  for  receiving  a  communication  from 
any  person,  in  relation  to  the  merits  of  such  an  action  or 
special  proceeding,  without  immediately  disclosing  the  same 
to  the  court 

7.  An  inferior  magistrate,  or  a  judge  or  other  officer  of  an 
inferior  court,  for  proceeding,  contrary  to  law,  in  a  cause  or 
matter.,  which  has  oeen  removed  from  his  jurisdiction  to  the 
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court  inflicting  the  pnnishment;  or  for  disobedience  to  a 
lawful  order  or  other  mandate  of  the  latter  court. 

8.  In  any  other  case,  where  an  attachment  or  any  other  i4iN.Y.26l 
proceeding  to  punish  for  a  contempt^   has  been  usually   lUM  Y.24tf. 
adopted  and  practiced  in  a  court  of  record,  to  enforce  a  civil 
remedy  of  a  party  to  an  action  or  special  proceeding  in  that 
court,  or  to  protect  the  right  of  a  party. 


8  IS.  [i4m*dl877.]  But  a  person  shall  not  be  arrested  or  4  cw.  Pro. 
imprisoned,  for  the  non-payment  of  costs,  awarded  other-  J  j^^m  349 
wise  than  by  a  final  judgment,  or  a  final  order,  made  in  a 
special  proceeding  instituted  by  state  writ,  except  where  an 
attorney,  counsellor,  or  other  officer  of  the  court,  is  ordered 
to  pay  costs  for  misconduct  as  such,  or  a  witness  is  ordered 
to  pay  costs  on  an  attachment  for  non-attendance. 


§  16.  Except  in  a  case  where  it  is  otherwise  specially  pre-  30  Abb.  N.c. 
scribed  by  law,  a  person  shall  not  be  arrested  or  imprisoned  ^'  ^^• 
for  disobedience  to  a  judgment  or  order,  requiring  the  pay- 
ment of  money,  due  upon  a  contract,  express  or  implied,  or 
as  damages  for  non-performance  of  a  contract. 


§17.  lAm'dlSn,  1896.]  The  justices  assigned  to  the  JJg-^- JJJ- 
aj[>pellate  diyision  of  the  supreme  court  shall  meet  in  con  yen-  ^  "'*"»  ^^ 
tion  at  the  capitol  in  the  city  of  Albany,  on  the  fourth  Tues- 
day in  October,  eighteen  hundred  and  ninety-five,  and  at 
least  eTery  second  year  thereafter.  They  must  also  meet 
from  time  to  time  at  the  same  place  whenever  called  together 
by  at  least  five  of  said  justices  at  a  time  to  be  fixed  m  the 
said  call,  a  copy  of  which  shaU  be  delivered  at  least  one  week 
before  the  time  fixed  to  the  presiding  justice  of  each  depart- 
ment. The  convention  must  establish  rules  of  practice,  not 
inoonidstent  with  this  act  which  shall  be  binding  upon  all 
the  courts  in  this  State  and  all  the  judges  and  justices  there- 
of, except  the  court  for  the  trial  of  impeachments  and  the 
court  of  appeals.  A  majority  of  the  members  of  such  con- 
vention shall  constitute  a  qaornm.  The  rules  thus 
estabUshed  are  styled  in  this  act  '<  the  general  hiles  of  prac- 
tice." The  oonveution  shnll  have  power  to  appoint  and 
remove  a  reporter;  and  must  also  adopt  a  seal  for  each  de- 
partment of  the  appellate  division  of  the  supreme  court.  A 
description  of  each  of  the  seals  specified  in  this  section  must 
be  deposited  and  recorded  in  the  office  of  the  secretary  of 
skate  and  must  remain  of  record.  The  expense  of  such  seals 
must  be  paid  from  the  State  treasury. 
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6  CALENDARS.  §§  18-21 

§  18.  A  rule  thns  established,  or  agetieral  nile  or  order  of 
the  court  of  appeals,  does  npt  take  effect,  unt^  it  has  been 

f>abli8hed  in  the  newspaper  published  at  Albtoy,*  in  which 
egal  notices  are  required  by  law  to  be  published,  once  in 
•ach  week  for  three  successive  weeks. 


§  19«  [Am*d  1895,  amendment  to  take  effect  Janiuiry  1, 1896.] 
^ The  supreme  court,  or  a  county  court,  may,  from  time  to 
time,  by  order,  require  the  clerk  to  cause  to  be  printed  for 
the  use  of  the  members  and  officers  thereof,  the  necessary 
copies  of  the  calendar  of  causes,  prepared  for  a  term  of  the 
court.  But  this  section  does  not  apply  to  the  city  and  coun  ty 
of  New  York. 


^  20.  The  expense  of  printing  the  copies  of  the  calendar 
for  a  term,  shall  be  a  charge  upon  the  county  in  which  the 
term  is  held;  and  must  be  audited,  allowed  and  paid,  by  the 
board  of  supervisors  thereof,  in  like  manner  as  other  contin. 
gent  county  charges. 


§  21  •  [Am*d  1895,  amendment  io  take  effect  January  1, 1896.  ] 
The  appellate  division  of  the  supreme  court,  in  any  depart- 
ment, may,  by  order  made  at  any  term  thereof,  direct  a 
coanty  clerk  to  destroy  any  of  the  following  papers  now  filed, 
or  hereafter  to  be  filed  in  his  office,  which  the  court  deems 
to  have  become  useless,  to  wit:  Pleadings,  or  copies  of 
pleadings  furnished  for  the  use  of  the  court;  jury  panels  ; 
returns  o(  inferior  courts,  which  have  been  embodied  in 
judgment- records  or  judgment- rolls  ;  innkeepers'  licenses, 
ten  years  old;  and  returns  of  election  district  canvassers, 
twenty  years  old,  which  have  been  copied  pursuant  to  law, 
into  books  preserved  in  his  office.  But  this  provision  does 
not  authorize  the  destruction  of  a  judgment-roll,  or  a  jpaper 
incorporated  or  necessary  to  be  incorporated  into  a  judg- 
ment-rolL 


*  S«e  L.  1884  0 133  repoAling  acts  providing  for  a  State  pap«r. 
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§§22-25  SEALS  OF  COUBTS.  T 

§  22.  Except  where  it  is  otherwise  specially  prescribed  by  m  n.  y.  511. 
law,  a  writ  or  other  process  must  be  in  the  name  of  the  people  88  N.  Y.  611, 
of  the  State,  and  each  writ,  process,  record,  pleading  or  otner 
proceeding  in  a  court,  or  before  an  officer,  must  be  in  the 
English  Innguage,  and,  unless  it  is  oral,  made  out  on  paper 
or  parchment,  in  a  fair  legible  character,  in  words  at  length, 
ana  not  abbreviated.  But  the  proper  and  known  names  of 
process,  and  technical  words,  may  be  expressed  in  appro 
priate  language,  as  now  is,  and  heretofore  has  been  customary ; 
such  abbreviations  as  are  now  commonly  employed  in  the 
English  language  may  be  used ;  and  numbers  may  be  ex- 
pressed by  Arabic  figures,  or  Boman  numerals,  in  the 
customary  manner. 


§  28«  A  writ  or  other  process,  issued  out  of  a  court  of  re-  ue  N.Y.  26o. 
cord,  must  be  tested,  except  where  it  is  otherwise  specially 
prescribed  by  biw,  in  the  name  of  a  judgt^  of  the  court,  on 
any  day;  must  be  returnable  within  the  time  prescribed  by 
law ;  or,  if  no  time  is  prescribed  by  law,  within  the  time  fixed 
by  the  court,  and  therein  specified  for  that  purpose  ;  and, 
when  returnable,  must,  together  with  the  return  thereto,  be 
filed  with  the  clerk,  unless  otherwise  specially  prescribed 
bylaw. 


§  24.    A  writ  or  other  process,  issued  out  of  a  court  of  re-   478np«r.Ct 
cord,  must,  before  the  delivery  thereof  to  an  officer  to  be    (J.  &  BAKi. 
executed,  be  subscribed  or  indorsed  with  the  name  of  the  of-   *^  ^1*^0 
ficer  by  whom,  or  ])y  whose  direction  it  was  granted,  or  the    33  jj  f  ^^^ 
attorney  for  the  pjirty,  or  the  person  at  whose  instance  it  was 
issued.   A  writ  or  other  proeess  thus  subscribed  or  indorsed, 
is  not  void  or  voidable,  by  reason  of  having  no  seal  or  a 
wrong  seal  thereon,  or  of  any  mist^tke  or  omission  in  the 
teste  thereof,  or  in  the  name  of  the  clerk,  unless  it  was  issued 
by  special  order  of  the  court. 


§25.  [i4m'dl877.]  An  action  or  special  proceeding,  civil  139N.Y.140. 
or  criminal,  in  a  court  of  record,  is  not  discontinued  by  a 
vacancy  or  change  in  the  judges  of  the  court,  or  by  the  re- 
election or  re -appointment  of  a  judge  ;  but  it  must  be  con- 
tinued, heard  and  determined,  by  the  court,  as  constituted  at 
the  time  of  the  hearing  or  determination.  After  a  judge  is 
out  of  office,  he  may  settle  a  case  or  exceptions,  or  make  any 
return  of  proceedings,  h  ul  before  him  while  he  was  in  office, 
and  may  be  compelled  so  to  do,  by  the  court  in  which  the 
action  or  special  proceeding  is  pending. 
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7a  SEALS  OF  COUBTS.  §§  26—30 

1 1076,  Ck>n-      §  26.    lAni*d  1890.1  In  the  city  and  connty  of  New  York, 
8ol.  Act.         and  in  the  connty  of  Kings,  a  special  proceeding  instituted 
ia»N  Y  iS*  ^®^^^®  ^  j^dg®  of  a  conrt  of  record,  or  a  proceeding  commen- 
18»  w.x.  14Q.   ^g^  before  a  judge  of  the  conrt,  out  of  xsonrt,  in  an  action  or 
special  proceeding  pending  in  a  conrt  of  record,  maybe  con- 
tinned  irom  time  to  time,  before  one  or  more  other  judges 
of  the  same  court,  with  like  effect,  as  if  it  had  been  instituted 
or  commenoed  before  the  judge  who  last  hears  the  same. 


§  27.  lAm*d  1895,  amendmmt  to  idki  effect  January  1, 1896.1 
The  seal  of  the  court  of  appeals,  and  of  each  othar  court  of 
record  in  the  State,  now  in  use,  shall  continue  to  be  Uie  seal 
of  the  court  in  which  it  is  in  use;  and  the  seal  kept  by  the 
csounty  clerk  of  each  county,  shall  continue  to  be  tne  seal  of 
the  supreme  court,  in  that  county,  and,  except  in  the  city 
and  county  of  New  York,  of  the  county  conrt,  in  that  connty. 
The  seal  of  the  surrogate  of  each  county  shall  continue  to  be 
the  seal  of  the  surrogate's  court  of  that  county,  and  must  be 
used  as  such  by  an  officer  who  discbar^i^es  the  duties  of  the 
surrogate.  A  description  of  each  of  the  seals,  specified  in 
this  section,  must  be  deposited  and  recorded  in  the  office  of 
the  secretaiy  of  state,  nsless  it  has  already  been  done ;  and 
must  remain  of  reoord. 


§  28.  The  seal  kept  by  a  connty  clerk,  as  prescribed  in  the 
last  section,  shall  continue  to  be  the  seal  of  the  county,  and 
must  be  used  by  him  where  he  is  required  to  use  an  official 
seal. 


§  29.    [Repealed  by  Statutory  Construction  Law. 
1892,  c.  677.] 


i  80.  When  the  seal  of  a  conrt  is  so  injured,  that  it  can- 
not  be  conveniently  used,  the  court  must  cause  it  to  be  de- 
stroyed; and  when  the  seal  of  a  court  is  lost  or  destroyed,  the 
court  must  cause  a  new  se  il  to  be  made,  similar  in  all  respects 
to  the  former  seal,  which  shall  become  the  seal  of  the  court. 
The  expense  of  a  new  seal  for  a  county  clerk,  a  surrogate's 
court,  or  a  local  court  in  a  city,  must  be  paid  as  part  of  the 
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§§S1— 32  SITTINGS  OF  COUETS.  TO 

I 
contingent  expenses  of  the  connty  or  of  the  conrt,  as  the 
case  requires.    The  expense  of  a  new  seal  for  any  other 
court  must  be  paid  from  the  State  treasury. 


ABTIOLB  THIED. 
HisoBXiLAXxoTJS  Pbotisions  BsLikTiHO  TO  THB  BiTTniaa  of 

THl  COUBTS. 


I  31.  Boomi,  fuel,  etc,  how  f oni-       f  40.  Jadge  may  change  place  for 

Iflhed.  holding  court  of  record. 

8^  No  liquors,  etc.,  to  be  sold  41.  Actual  seMioB  may  be  ad- 

in  court  houM.  jonmed  to  another  place. 

83.  Penalty.  42.  Place  for  holding  courts  in 
34.  Adjournment  of  court  to  a  the  cityof  New  York,  how 

future  day.  changed. 

86.  Adjournment  to  next  day,  43.  When  court-house  is  unfit 

judge  not  appearing.  to    hold    court,  another 

86.  Judge    directing    adjourn-  place  to  be  appointed. 

ment.  44.  No  action  or  special  pro- 

87.  Oauses     tried      elsewhere  ceeding  abated,  etc.,  by 

than  at  court-house.  failure  or  adjournment  of 

88.  Goremor      may      change  court. 

t  place  for  holding  courts  46.  Trial  once  commenced  may 

I  of  record.  be     continued     beyond 

88.  Buohappointment,etc.,tobe  term. 

^        recorded  and  published. 


}  81.    Except  where  other  provision  is  made  therefor  by  le  state 
law,  the  board  of  supervisors  of  each  county  must  provide       Bep.  687. 
each  court  of  record,  appointed  to  be  held  therein,  with  34Hun,6W, 
proper  and  convenient  rooms  and  furniture,  together  with 
attendants,  fuel,  lights,  and  stationery    suitable  and  sufK- 
oient  for  the  transaction  of  its  business.    If  the  supervisors 
neglect  so  to  do,  the  court  may  order  the  sheriff  to  make  the 
requisite  provision ;  and  the  expense  incurred  bv  him  in 
carrying  tne  order  into  effect,  when  certified  by  the  court, 
is  a  county  charge. 


§  8&    [Am*d  1877.]    Strong,  spirituous,  or  fermented 
wjpiorA  or  wine^  shall  not,  on  any  pretence  whatever,  be  sold 
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8  TEMPORARY  COURT-HOUSBS.  S9  3*-M 

within  a  building  established  as  a  court-house  for  holding 
courts  of  record,  while  such  a  court  is  sitting  therein. 

§  83.  A  person  violating  the  last  section  is  guilty  of  a  mis- 
demeanor. 
§  84.  [Am*d  1895,  amendmmt  (o  take  egM  January  1, 18%.  ] 
iifiNY'ias!  ^^^  *^""  ^^  ^  court  of  record  may  be  adjonrned  from  day  to 
day,  or  to  a  specified  future  day,  by  an  entry  in  the  minutes. 
Jurors  may  be  drawn  for  and  notified  to  attend  a  term  so 
adjourned,  and  causes  may  be  noticed  for  trial  thereat,  as  if 
it  was  held  by  original  appointment.  Any  judge  of  fSke  court 
may  so  adjourn  a  term  thereof,  in  the  absence  of  a  sufficient 
number  of  judges  to  hold  the  term. 

§  36.  lAm'd  18T7.]  If  a  judge,  authorized  to  hold  a  term 
of  a  court,  does  not  come  to  the  place  where  the  term  is  ap- 

Sointed  to  be  held,  before  four  o'clock  in  the  afternoon  of  tne 
ay  so  appointed,  the  sheriff  or  clerk  must  then  open  the 
term,  ana  forthwith  adjourn  it  to  nine  o'clock  in  the  morning 
of  the  next  day.  If  such  a  judge  attends  by  four  o'clock  in 
the  afternoon  of  the  second  day,  he  must  open  the  term ; 
otherwise  the  sheriff  or  the  clerk  must  adjoumlt  without  day. 

§  36.  [Am'd  1877.]  If,  before  four  o'clock  of  the  second 
day,  the  sheriff  or  the  clerk  receives  from  a  judge,  aut^iorized 
to  hold  the  tcj*m,  a  written  direction  to  adjourn  the  tcnn  to  a 
future  day  certain,  he  must  adjourn  it  accordinglv,  instead  of 
adjourning  it  as  prescribed  in  the  last  section.  The  direction 
must  be  entered  m  the  minutes  as  an  order. 

»  Hun,  12.  t:^  37.  The  parties  to  an  action  or  special  proceeding,  pend- 
ing in  a  court  of  record,  may,  with  the  consent  of  the  judge 
who  is  to  try  or  hear  it,  without  a  jury,  stipulate  in  writing, 
that  it  shall  be  tried  or  heard  and  detennined,  elsewhere  than 
at  the  court-house.  The  stipulation  must  specify  the  place  of 
trial  or  hearing,  and  must  be  fllt^d  in  the  office  of  the  clerk : 
and  the  trial  or  hearing,  must  be  brought  on  upon  the  usual 
notice,  unless  otherwise  provided  in  the  stipulation. 

§  38.  If  the  Governor  deems  it  requisite,  by  reason  of 
war,  pestilence,  or  other  public  calamity,  or  the  danger 
thereof,  that  the  next  ensuuig  term,  or  the  next  ensuing  ad- 
journed sitting,  of  the  court  of  appeals,  or  that  the  next 
ensuing  term  of  anjr  other  court  of  record.  appointe<l  to  be 
held  elsewhere  than  in  the  city  of  New  York,  should  be  held 
at  a  place,  other  than  that  where  it  is  upix)inte(l  to  be  held,  he 
may,  by  proclamation,  appoint  a  different  place  within  its 
district,  for  the  holding  thereof ;  and  at  any  time  thereafter 
he  may  revoke  the  appointment,  and  appoint  another  place, 
or  leave  the  term  to  be  held  at  the  place  where  it  would  have 
been  held,  but  for  his  appointment. 

§  39.  Such  an  appointment  or  revocation  must  be  under 
the  hand  of  the  Governor,  and  filed  in  the  office  of  the  Secre- 
tary of  State ;  it  must  be  published  in  such  newspapers  and 
for  such  time,  as  the  Governor  directs ;  and  the  expense  of 
the  publication  must  be  paid  out  of  the  State  treasury. 

§  40.  Ifamalignant,  contagious,  or  epidemic  disease  exists 
at  the  place,  where  a  term  or  a  court  of  record  is  appointed 
to  be  held,  and  the  Governor  has  not  appointed,  under  the 
last  two  sections,  another  place  to  hold  the  same^  the  judge, 
or,  if  there  are  two  or  more,  the  chief  or  presiding  judge, 
designated  t-o  h'^''*  ^^**  U^nUj  may,  by  order,  direct  the  term 
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« 41-45  CONllNUANCEa  0 

to  be  held  at  another  place,  designated  by  him,  within  the 
viTSj^^^'.^^tf**  *^J^  ^  ^  *^^*^-  The  order  must  be  forth- 
with filed,  m  the  office  of  the  clerk  of  the  county  where  the 
term  was  to  be  held,  and  published  in  such  newspapers,  and 
for  such  a  time,  as  the  jua^e  directs  therein ;  and  thereafter 
ten^^^"*^''  appomt  another  place,  for  holding  that 

§  41.  [Am'd  1801.1 

If.  during  the  actual  session  of  a  term  of  a  court  of 
record,  the  judge,  or  a  majority  of  the  judges,  holding  the 
same,  deem  it  inexpedient',  by  reason  of  war,  pestilence  or 
other  pubhc  calamity,  or  the  danger  thereof,  or  for  want  of 
suitable  accommodation,  that  the  term  should  be  continued 
at  the  place  where  it  is  then  being  held,  the  court  may,  by 
order,  adjourn  the  term,  to  be  held  at  any  other  time  and 
place  withm  its  district.  The  court  may  also,  in  its  discre- 
tion, where  the  parties  to  an  action  file  a  stipulation  that 
the  same  be  tried  at  a  place  within  the  county  where  said 
action  is  triable,  other  than  the  court-house,  adjourn  the  term 
to  such  place  for  the  trial  of  said  action.  Notice  of  such 
an  adjournment  must  be  given  as  the  court  directs  by  the  order. 

8  42.  The  mayor,  or,  in  case  of  his  absence,  or  other  dis- 
ability, the  recorder  of  the  city  of  New  York,  may,  by  pro-   u  iig,  1074 
ciamation,  direct  that  the  next  ensuing  term  of  any  court,    1506,    Con- 
other  than  the  court  of  appeals,  appointed  to  be  held  in  that   »<>••  Act. 
city,  shall  be  held  in  any  building,  within  the  city  of  New 
York,  other  than  the  building  where  the  same  is  regularly  to 
be  held,  if,  in  his  opinion,  war,  pestilence,  or  other  public 
calamity,  or  the  danger  thereof,  or  the  destruction  or  injury 
of  the  building,  or  the  want  of  suitable  acconunodation,  ren- 
ders it  necessary  that  some  other  place  should  be  selected. 
The  proclamation  must  be  published  in  two  or  more  daily 
newspapers,  published  in  the  city  of  New  York. 

§  43.  If  the  building  established  as  a  court  house  in  any  i  App.  Div. 
other  county  is  destroyed,  or  is,  for  any  cause,  unsafe,  incon-  84. 
venient,  or  unfit  for  holding  court  therein,  the  county  judge 
of  the  county  may,  by  an  order  filed  in  the  office  of  the  clerk 
of  the  county,  appomt  another  building  in  the  vicinity  for 
temporarily  holding  courts.  The  building  so  appointed  be^ 
comes  the  court  house  of  the  county,  for  the  time  oein^ ;  and 
business  transacted  therein  has  the  same  effect,  as  if  it  was 
transacted  at  the  usual  place. 

§  44.  When  a  term  of  court  fails  or  is  adjourned,  or  the    .  ,3^^  r, 
time  or  place  of  holding  the  same  is  changed,  as  prescribed  in    Iqi  ^J^^ 


tinned,  or  rendered  void  thereby  ;  but  all  persons  are  bound 
to  appear,  and  all  proceeding  must  be  haa,  at  the  time  and 
place  to  which  the  term  is  adjourned  or  changed,  or,. if  it  fails, 
at  the  next  term,  with  like  effect  as  if  the  term  was  held,  as 
originally  appointed. 

§  45.  Where  the  trial  or  hearing  of  an  issue   of   fact,    %  1390  con- 
joined in  an  action  or  special  proceeding,  civil  or  criminal,  has    »ol.  Act. 
been  commenced  at  a  t^nn  of  a  court  or  record^  it  may,  not- 
withstanding the  expiration  of  the  time  appointed  for  the 
term  to  continue,  be  continued  to  the  cf>mpletion  thereof ; 
including,  if  the  cause  is  tried  by  a  iury,  all  pixweedings  taken 
tlwrehi  until  the  actual  discharge  of  the  jury;  or,  if  it  is  tried         j 
^  the  court  without  a  jury,  until  it  is  finally  submitted  for^-'^^i'- 


10  JUDGEa  §S  ^6-49 

TITLE  IL 

Provisions   of  geiMral  application,  relating  to  the  judges, 
and  certain  outer  officers  of  the  courts. 


Abtioli  1. 


General  powers,  duties,  liabilities,  and  disabilities  of 
Judges  and  officers  actine  judicially. 

2.  Attorneys  and  counsellors  at  Taw. 

8w  General  prorislons  concerning  certain  ministerial  offioers. 
connected  with  the  administration  of  Justice ;  and 
special  provisions  concerning  officers  of  that  descrip- 
tion, attached  to  two  or  more  courts. 

ARTICLE  FIRST. 
Gensral  Powers,  Duties,  LiAsiLrnES,  and  Disabilitibs 

OF  Judges,  and  Officers  aoting  Judioiallt. 
f^  46.  Judge  not  to  sit  where  he  is  Judge  not  to  practice  in  a 

^        a  party,  etc.,  or  has  not  cause  which  has  been  be- 

heard  argument  fore  him. 

47.  Judge  not  to  be  interested      {  51.  Judge  not  to  take  fees  for 
\  in  costs.  adVice  in  certain  cases. 

48.  Disability  of  Judge  in  cer-         62.  Substitution  of  one  officer 

tain  appeals.  for    another    in    speoial 

48.  Judge  or   judge's   partner  proceeding. 

not  to  practice    in    his  53.  Prooeedings    before     sub- 
court,  stiluted  officer. 
60.  Judge's  partner  or  clerk  not  64.  Judge  to  file  certificate  of 
to  practice  before  him ;  age,  etc. 

2S  State  $  46.    Judffe  not  to  sit  if  here  he  is  a  partj,  etc.,  or 

^j^jw.  lias  not  heard  argnmeiit.  [.Im'd  1883.  1895, 1897.  amend- 
li4^Y.«»  ^^^^ '''  ^"^^  ^S^^^  September  1,  1897].  A  judge  shall  not  sit 
U2N.y!i3o!  aBBUchin,  or  take  any  part  in  the  decision  of.  a  cause  or 
matter  to  which  he  is  a  party,  or  in  which  he  has  been 
attorney  or  counsel,  or  in  which  he  is  interested,  or  if  he  is 
related  by  oonsaoguinity,  or  affiaity  to  any  party  to  the  con- 
troversy within  the  sixth  degree.  The  degree  shall  be  ascer- 
tained by  ascending  from  the  judge  to  the  common  ancestor, 
and  descending  to  the  party,  counting  a  degree  for  each  per- 
son in  both  lines,  including  the  judge  and  party,  and  exclud- 
ing the  common  ancestor.  But  a  judge  of  the  court  of 
appeals  shall  not  be  disqualified  from  takmg  part  in  the  deci- 
sion of  an  action  or  special  proceeding  in  which  an  insur- 
ance company  is  a  party  or  is  interested,  by  reason  of  his 
being  a  policyholder  therein.  A  judge  other  than  a  judge 
of  the  court  of  appeals,  or  of  the  appellate  division  of  the 
supreme  court,  shall  not  decide  or  take  part  in  the  decision 
of  a  question,  which  was  argued  orally  in  the  court,  when 
he  was  not  present  and  sitting  therein  as  a  judge. 

§  47*  A  judge  shall  not,  directly  or  indirectly,  be  inter- 
ested in  the  costs  of  an  action  or  special  proceeding,  brought 
before  him,  or  in  a  court  of  which  he  is,  or  is  entitled  to  act 
as  a  member,  except  an  action  or  a  special  proceeding  to 
which  he  is  a  party,  or  in  which  he  is  intercHted. 

§  48«  [Am*d  1895,  amendment  to  take  effect  January  1, 1896  ] 
A  judge  of  a  court  of  record  is  not  disqualified  from  hearing 
or  deciding  an  action  or  special  proceeding,  matter,  or  ques- 
tion, by  reason  of  his  being  a  resident  or  taxpayer  of  a  town, 
Tillage,  city  or  county  interested  therein. 

§  49.  A  judge  shall  not  practice  or  act  as  an  attorney  or 
counsellor,  in  a  court  of  which  he  is,  or  is  entitled  ix>  act  as  a 
member,  or  in  a  cause  originating  in  that  court.  A  law  partner 
of,  or  person  connected  in  law  business  with  a  judge,  shall  not 
practice  or  act  as  an  attorney  or  counsellor,  in  a  courtj  of 
which  the  judge  is,  or  is  entitled  to  act  as  a  member,  or  in  a 
cause  originating  in  that  court;  except  where  the  latter  is  a 
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tnember  of  a  court,  ex-offldo,  and  does  not  ofPf  iate  or  take 
part,  as  a  member  of  that  court,  in  any  of  the  proceedings 
therein.  An  ex-olflcio  judge  shall  not,  directly  or  indirectly, 
be  interested  in  the  costs,  or  the  compens».t»oa  of  an  attorney 
or  counsellor,  in  the  court  of  which  he  is  ex-ofBcio  a  judge. 

§  60.  iAm'd  1877.]  The  law  partner  or  clerk  of  a  judge 
shall  not  practice  before  him,  as  attorney  or  counsellor  in  any 
cause,  or  be  employed  in  any  cause  whic'a  originated  before 
hinL  A  judge  shall  not  act  as  attorney  or  counsellor  in  any 
action  or  special  proceeding,  which  has  iieen  before  him  in  hfs 
oflScial  character. 

§  51*  A  judge  or  other  judidal  officer,  shall  not  demand 
or  receive  a  fee  or  other  c^mpenshtinn  for  giving  his  advice 
in  a  matter  or  thing  pending  before  him,  or  which  he  has  rea- 
son to  believe  will  be  brouKht  before  him  for  decision ;  or  for 
preparing  a  paper  or  other  proceeding,  relating  to  snob  a  mat- 
ter or  thing  ;  except  a  justice  of  the  peaoe,  in  ft  case  where  a 
fee  is  expressly  allowed  to  him  by  law. 

§  62.  In  case  of  the  dea*Ji,  sickness,  resignation,  removal  84  Hun  138, 
from  office,  absence  from  *iie  county,  or  other  disability  of  an   i4  Ciy.  *Pra 
officer,  before  whom  a  special  proceeding  has  been  instituted,   47. 
where  no  express  provision  is  made  by  law  for  the  continuance 
thereof,  it  may  be  continued  before  the  officer's  successor,  or 
any  other  officer  residing  in  the  same  county,  before  whom  it 
might  have  been  originally  instituted ;  or,  if  there  is  no  such 
officer  in  the  same  county,  before  an  officer  in  an  adjoining 
county,  who  would  originally  have  had  jurisdiction  of  tne  sub- 
ject-matter, if  it  had  occurred  or  existed  in  the  latter  county. 

§  53.  At  the  time  and  place  specified  in  a  notice  or  order, 
for  a  party  to  appear,  or  for  any  other  proceeding  to  be 
taken,  or  at  the  time  and  place  specified  in  the  notice  to  be 
given,  as  prescribed  in  this  section,  the  officer  substituted  as 

Erescribea  in  the  last  section,  or  in  any  other  provision  of 
iw,  to  continue  a  special  proceeding  instituted  before  another, 
may  act,  with  respect  to  the  special  proceeding,  as  if  it  had 
been  originally  instituted  before  him.  But  a  proceeding  shall 
not  be  taken  before  a  substituted  officeer,  at  a  time  or  place, 
other  than  that  specified  in  the  original  notice  or  order,  until 
notice  of  the  substitution,  and  of  the  time  and  place  appointed 
for  the  proceeding  to  be  iaken,  has  been  ^ven,  either  oy  per- 
sonal service  or  by  publication,  in  sucn  manner  and  for 
such  time  as  the  substituted  officer  directs,  to  each  party 
who  may  be  effected  [alTected]  thereby,  and  who  has  not 
appeared  before  either  officer.  Where,  after  a  hearing 
has  been  commenced,  it  is  adjdumed  to  the  next  judicial  day, 
each  day  to  which  it  is  so  adjourned,  is  regarded,  for  the  pur- 
poses of  this  section,  as  the  day  specified  in  the  original  notice 
or  order,  or  in  the  notice  to  appear  before  the  substituted 
officer,  as  the  case  requires. 

§  64.  A  judge  of  a  court  of  record  must,  within  ten  days  7^^,  y.  405. 
after  he  enters  on  the  duties  of  his  office,  make  and  si^  a  cer- 
tificate, statmg  his  age,  and  the  time  when  his  official  term 
will  expire,  either  by  completion  of  a  full  term,  or  by  reason 
of  the  disabiUty  of  age,  prescribed  in  the  constitution.  The 
certificate  must  be  filed  in  the  office  of  the  Secretary  of  Stat^ 
who  must  keep  a  record  of  the  time  of  the  commencement 
and  terminaUon  of  the  official  term,  of  each  judge  of  a  court 
of  record. 
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ARTICLE  SECOND. 

Attorneys  and  Counsellors  at  Law. 

}  65.  Party  may  appear  in  person      §  68.  Must  be  on  notice. 

or  by  attorney.  69.  Removal  or  suspension,  hofr 

66.  Examination  andadmission  to  operate. 

of  attorneys.  70.  Punishment  for  deceit,  etc. 

67.  Rules,  how  changed.  71.  Id.;    for  wilful  delay  of  ao- 

68.  Exemptions  to  graduates  of  tion. 

certain  law  schools.  72.  Attorney   not  to  lend    his 

50  Attorney's  oath  of  office,  and  name. 

certificate  of  admission.  73.  Id.;  not  to  buy  clp.'m. 

60.  Attorneys   residing  in  ad-  74.  Id.;  not  to  buy  suitfi  gener- 

Joining  States.  ally. 

61.  Clerks,  etc.,  not  to  practice.  75.  Penalty. 

62.  Id.;  as  to  sheriff,  etc.  76.  Limitation     of    preceding 

63.  None  but  attorneys  to  prac-  sections . 

tice   in   New  York  and         77.  Same  rule  when  party  pros- 
Kings  counties.  ecutes  in  person. 

64.  Penalty  for  violation,  or  suf-         78.  Partner  of  district  attorney, 

fering  yiolation    of  last  etc.,  not  to  defend  prose- 
section,  cutions. 
66.  Death  or  disability  of  attor-  79.  Attorney  not  to  defend  when 
ney ;  proceedings  there-  he  has  been  public  prose- 
upon.  outor. 

66.  Attorney  or  counsers  com-  80.  Penalty. 

pensation.  8L  Limitation  of  provisions. 

67.  Buspenaion  from  practice. 

§  65.  A  party  to  a  civil  action,  who  is  of  full  age,  may 
prosecute  or  defend  the  same  in  person  or  by  attorney,  at  his 
election,  unless  he  has  been  judicially  declared  to  be  incompe^ 
tent  to  manage  his  affairs.  Each  provision  of  this  act, 
relating  to  the  conduct  of  an  action,  wherein  the  attorney  for 
the  part^  is  mentioned,  includes  a  partv  prosecuting  or  de- 
fenaingin  i>erson,  unless  otherwise  specially  prescribeci  therein, 
or  unless  that  construction  is  manifestly  repugnant  to  the 
context.  If  a  party  has^an  attorney  in  the  acti<>n,  lie  cannot 
appear  to  act  in  person,  where  an  attorney  may  appear  or 
act,  either  by  special  provision  of  law,  or  by  the  course  and 
practice  of  the  court. 

§  56.  [Am'd  1886,  1894,  1895,  armndmepi  to  take  fffeci 
January  1,  1896.]  A  citizen  of  the  State,  of  full  age,  applying 
to  be  admitted  to  practice  as  an  attorney  or  counselor  in  the 
courts  of  records  of  the  State,  must  be  examined  and  licensed 
to  practice  as  herein  prescribed.  A  State  board  of  law  exa- 
miners is  hereby  created,  to  consist  of  three  members  of  the 
bar,  of  at  least  ten  years'  standing,  who  shall  be  appointed, 
from  time  to  time,  by  the  court  of  appeals,  and  shall  hold 
office,  as  a  member  of  such  board,  for  a  term  of  three  yearp, 
except  under  the  first  appointment,  which  shall  be  for  terms 
of  one,  two  ana  three  years,  respectively,  until  the  appoint- 
ment of  his  successor.  Such  court  shHll  prescribe  rules 
providing  for  a  uniform  system  of  examination  which  shall 
govern  such  board  of  law  examiners  in  the  performance'  of 
its  duties  and  shall  fix  the  compensation  of  its  members. 
There  shall  be  examinations  of  all  persons  applying  for  ad- 
mission to  practice  as  attorneys  and  counselors-at-law  at  least 
twice  in  each  year  in  each  judicial  department,  and  at  sach 
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other  times  and  places  as  the  conrt  of  appeals  may  directs 
Eyery  person  applying  for  sach  examination  shall  pay  snoh 
fee,  not  to  exceed  fifteen  dollars,  as  may  be  fixed  by  the 
court  of  appeals  as  necessary  to  cover  the  cost  of  such  ex- 
amination.  On  payment  of  one  examination  fee  the  applicant 
shall  be  entitled  to  the  priyilfge  of  not  exceeding  three 
examinations.  Sach  board  shall  certify  to  the  appellate 
diyision  of  the  supreme  conrt,  of  the  department  in  which 
each  candidate  has  resided  for  the  past  six  months  every 
person  who  shall  pass  the  examination,  provided  such  person 
shall  have  in  other  respects  complied  with  the  mles  regnlat- 
ing  admission  to  practice  as  attorneys  and  oonnselors,  which 
fact  shall  be  determined  by  said  board  before  examination. 
Upon  such  certificate,  if  the  appellate  division  of  the 
snpreme  conrt  shall  find  snch  person  is  of  good  moral  char- 
acter,  it  shall  enter  an  order  licensing  and  admitting  him  to 
practice  as  an  attorney  and  oonnselor  in  all  courts  of  the 
State.  Bace  or  sex  shall  constitute  no  cause  for  refusing 
any  person  examination  or  admission  to  practice.  Any 
fraudulent  act  or  representation  by  an  applicant  in  oonnec- 
tion  with  his  application  or  admission  shall  be  sufficient 
cause  for  the  revocation  of  his  license  by  the  appellate  divi- 
sion of  the  supreme  court  granting  the  same.  Such  board 
shall  render,  during  the  month  of  January,  an  annual 
account  of  all  their  receipts  and  disbursements,  to  the  court 
of  appeals.  The  court  of  appeals  may  make  such  provision! 
as  it  shall  deem  proper  for  admission  of  persons  who  have 
been  admitted  to  practice  in  other  states  or  countries. 


§  57.  [Am*d  1895,  amendment  io  take  effect  January  1, 1896.] 
The  rules  established  by  the  court  of  appeals,  touching  the 
admission  of  attorneys  and  counselors  to  practice  in  the 
courts  of  record  of  the  State,  shall  not  be  changed  or 
amended,  except  by  a  majority  of  the  judges  of  that  court. 
A  copy  of  each  amendment  to  such  rules  must,  within  five 
days  after  it  is  adopted,  be  filed  in  the  office  of  the  secretary 
of  state ;  who  must  transmit  a  printed  copy  thereof  to  the 
derk  of  each  county,  and  to  the  presiding  justice  of  the  ap- 
pellate division  of  the  supreme  court,  in  each  judicial 
department^  and  also  cause  the  same  to  be  published  in  the 
AOt  ensuing  volume  of  the  session  laws. 

§58.  [Am*d  1S77, 1893.]  Nothing  contained  in  the  last 
two  sections  prevents  the  court  of  appeals  from  dispensing, 
in  the  rules  established  hy  it,  with  the  whole  or  any  part 
of  the  stated  period  of  ol  ^rkship,  required  from  an  applicant, 
'>r  with  an  examinatieu,  where  the  applicant  is  a  graduate 
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of  the  Albany  Law  School,  the  law  department  of  Union 
Uniyersity,  or  of  the  law  department  of  the  Uniyersity  of 
the  Oity  of  New  York,  or  of  the  law  school  of  Golnmbia  Col- 
lege, or  of  the  law  department  of  Hamilton  College,  or  of 
the  law  sehool  of  the  Uniyersity  of  Buffalo,  nnd  the  New 
York  Law  School,  and  produces  nis  diploma  upon  his  appli- 
cation for  admission. 


§  59.  [Am'd  1895,  amendment  toiakeefedJanxiary,  1, 1896.] 
Each  person,  admitted  as  prescribed  in  the  last  three  sec- 
tions,  mast,  upon  his  admission,  take  the  constitutional  oath 
of  office  in  open  court,  and  subscribe  the  same  in  a  roll  or 
book,  to  be  kept  in  the  office  of  the  clerk  of  the  appellate 
diyision  of  the  supreme  court  for  that  purpose.  The  clerk, 
upon  the  payment  of  the  fees  allowed  by  law,  must  deliyer 
to  the  person  admitted,  a  certificate  under  his  hand  and 
official  seal,  stating  that  such  person  has  been  so  admitted, 
and  that  he  has  taken  and  subscribed  the  constitutional  oath 
of  office,  as  prescribed  in  this  section. 


§  60.  A  person,  regularly  admitted  to  practice  as  attor- 
ney and  counsellor,  in  the  courts  of  record  of  the  State, 
whose  office  for  the  transaction  of  law  business  is  within 
the  State,  may  practice  as  such  attorney  or  counsellor, 
although  he  resides  in  an  adjoining  State.    But  seryice  of  a 

gaper,  which  might  be  made  upon  him  at  his  residence,  if 
e  was  a  resident  of  the  State,  may  be  made  upon  him,  by 
depositing  the  paper  in  a  post-office  in  the  oity  or  town 
where  bis  office  is  located,  properly  inclosed  in  a  post-paid 
wrapper,  directed  to  him  at  his  office.  A  seryice  thus  made 
is  equiyalent  to  personal  seryice  upon  him.  / 


§  61.  The  clerk,  deputy-clerk,  or  special  deputy-clerk  of 
a  court  shall  not,  during  liis  continuance  in  office,  practice 
as  attorney  or  counsellor  in  that  court. 


§  62.  A  sheriff,  under-sheriff,  deputy-sheriff,  sheriff's  "I'^rk, 
constable,  coroner,  crier,  or  attendant  of  a  courts  shall  not, 
during  his  contiuuance  in  office,  practice  as  an  attorney  or 
counsellor  in  any  court 

3  1077.  Con-       9  ^*  t-^"*'^  1879.]     A  person  shall  not  ask  or  receivh.  li- 
•oL  Act.        lectly  or  indirectly,  compensation  for  appearing  as  attu*£  ey 
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in  a  court  in  the  city  and  couoty  of  New  York,  or  in  the 
connty  of  Kings,  or  make  it  a  bosiness  to  practice  as  an  at- 
torney in  a  oonrt  in  either  of  those  counties,  unless  he  has 
.been  regularly  admitted  to  practice,  as  an  attorney  or  hoxm- 
seUor  in  the  courts  of  record  of  the  State. 


§  64.  A  person  who  violates  the  last  section  is  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  imprisonment  in  the  '  ^^'^^'  ^^• 
county  jail,  not  exceeding  one  month,  or  by  a  fine  of  not  less  '^^'  ^^^ 
than  one  hundred  dollars,  or  more  than  two  hundred  and 
fifty  dollars,  or  by  both  such  fine  and  imprisonment.  A 
judge  or  justice  of  the  peace,  within  the  city  and  county  of 
New  York,  or  the  county  of  Kings,  who  knowingly  permits 
to  practice  in  his  court,  a  person  who  has  not  been  regularly 
adnutted  to  practice  in  the  courts  of  record  of  the  State  is 
guilty  of  a  misdemeanor,  and  shall  be  punished  as  prescribed 
in  this  section.  But. this  and  the  last  section  do  not  apply 
to  a  case  where  a  person  appears  in  a  cause  to  which  he  u  a 
party. 

§  65.  If  an  attorney  dies,  is  removed  or  suspended,  or  ,^  ^.  ,>_ 
ottierwise  becomes  disabled  to  act,  at  any  time  before  judc-  m 
inent  in  an  action,  no  further  prooeediug  shall  be  taken  in 
the  action,  against  the  party  for  whom  he  appeared,  until 
Uiirty  days  after  notice  to  appoint  another  attorney,  hns 
been  given  to  that  party,  either  personally,  or  in  such  other 
manner  as  the  court  directs. 

§«e.     [i4m'dl879.]    The  compensation  of  an  attorney  or  ^.„ 

counsellor  for  hisserviees,  is  governed  by  agreement/ex-  S^T^* 

press  or  imphed,  which  is  not  restrained  by  law.    From  the  60  How  Pr 

commencement  of  an  action  or  the  service  of  an  answer  con-  *«8- 

taining  a  countercUiim,  the  attorney  who  appears  for  a  party  ^  ^^-  ^*~- 

{f-  ?  ^^^  vP^?  ^  cUent's cause  of  action  or  counterclaim,  w  253 

which  attaches  to  a  ver^ct,  report,  decision  or  judgment  in  n'  Abb.  n. 

his  clients  favor  and  the  proceeds  thereof  in  whosoever  C- "*• 

hands  they  may  come;  and  cannot  be  affected  by  any  settle.  2  ^"°'  *^- 

mont  between  the  parties  before  or  after  judgment.  Tes 

86  Hon,  169. 

87  Han.  160. 

67  How.  Pr.  267 ;  3  How.  Pr.  N.  8.  373 ;  54  Suoer  Ot 
(J.  &  8.)  477  ;  13  Oiv.  Pro.  32 ;  112  N.  Y.  157  12  NTstat^ 
feep.  117;  25  Id;  559;  2  Dem.  466;  131  N.  Y.  200^*92  Hud! 
536;  16  Misc.  515. 


88  Han,  513. 
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MN.T.  6«3.      §67*    [Am*d  1890,  1891,  1895,  amendment  to  take  efftei 
'^''N  Y.         January  1,  1896.]    An  attorney  and  counselor,  who  is  guilty 
^^^^  ^i'  ^^  *^y  deceit,  malprnctioe,  crime  or  misdemeanor,  or  who  is 
*  guilty  of  any  fraud  or  deceit  in  proceedings  by  which  he  was 
admitted  to  practice  as  an  attorney  and  counselor  of  the 
courts  of  record  of  this  State,  may  be  suspended  from  prac- 
tice, or  removed  from  office,  by  the  appellate  division  of  the 
Bupreme  court    Any  person  being  an  attorney  and  coun- 
0elor-at-law,  who  shall  be  convicted  of  a  felony,  shall,  upon 
such  conviction,  cease  to  be  an  attorney  and  connselor-at- 
law,  or  to  be  competent  to  practice  law  as  such.    Whenever 
uuy  attorney  and  counselor-at-law  shall  be  convicted  of  a 
felony,  there  may  be  presented  to  the  appellete  division  of 
the  supreme  court  a  certified  or  exemplified  copy  of  tho 
j  udgment  of  such  conviction,  and  thereupon  the  name  of  the 

Eerson  so  convicted,  shall,  by  order  of  the  court,  be  stricken 
rom  the  roll  of  attorneys.  Upon  a  reversal  of  such  convic 
tion,  or  pardon  by  the  president  of  the  United  States  or  gov- 
ernor of  this  State,  the  appellate  division  shall  have  power 
to  vacate  or  modify  such  order  of  debarment. 

§  68.  [Am'd  1890, 1895,  1896,  amendment  to  take  effect  Sep- 
112  N.Y.  lOT.  tember  1, 1896.  ]  Before  an  attorney  or  counselor  is  suspended 
or  removed  as  prescribed  in  the  last  sectiozi,  a  copy  of  the 
charges  against  him  must  be  delivered  to  him,  and  he  must 
be  allowed  an  opportunity  of  being  heard  in  his  defense.  It 
shall  be  the  duty  of  any  district  attorney  within  the  depart- 
ment, when  so  designated  by  the  appellate  <Uvision  of 
the  supreme  court,  to  prosecute  all  cases  for  the  removal 
or  suspension  of  attorneys  and  counselors  as  aforesaid.  The 
presiding  juHtice  of  the  appell'ite  division  making  the  said 
order  of  deedgnatiou  aforesaid  or  the  order  of  reference  in 
such  cases,  may  make  an  order  directing  the  expenses  of 
such  proceedings  to  be  paid  by  the  county  treasurer  of 
the  county  where  the  aitomey  or  counselor  removed  or 
suspended,  or  against  whom  charges  were  made  as  aforesaid, 
had  his  last  known  place  of  residence  or  principal  place  of 
business,  which  expenses  shall  be  charged  upon  such  county. 

§  69.  The  suspension  or  removal  of  an  attorney  or  ooun- 
Beuor,  by  the  supreme  court,  operates  as  a  suspension  or  re- 
moval in  every  court  of  the  State, 


I  70.  An  aitomey  or  counsellor,  who  is  guilty  of  any  de- 
ceit or  collusion,  or  consents  to  any  deceit  or  collusion,  with 
intent  to  deceive  the  court  or  a  party  forfeits  to  the  party 
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injured  by  his  deceit  or  collusion^  treble  damages.    He  Is  also 
guilty  of  a  misdemeanor. 

§  71.   An  attorney  or  counsellor,  who  wilfully  delays  his    okWuii  4XL 
client's  cause,  with  a  view  to  his  own  gain,  or  wilfully  receives       """!**«•• 
money,  or  an  allowance  for  or  on  account  of  money,  which 
he  has  not  laid  out  or  become  answerable  for,  forfeits  to  the 
party  injured,  treble  damages. 

§  72.  If  an  attorney  knowingl  v  permits  a  person,  not  be-  62  N.  Y.  471 
ing  his  general  law  partner,  or  a  clerk  in  his  office,  to  sue  out 
a  mandate,  or  to  prosecute  or  defend  an  action  in  his  name, 
he,  and  the  person  who  so  uses  his  name,  each  forfeits  to  the 
party,  against  whom  the  mandate  has  been  sued  out,  or  the 
action  prosecuted  or  defended,  the  sum  of  fifty  dollars,  to  be 
recovered  in  an  action.  * 

§  73.   An  attornejr  or  counsellor  shall  not,  directly  or  in-    KBN.Ylaw'. 
directly,  bu^,  or  be  in  any  manner  intei^ested  in  buying,  a   isCJiv.  Pro. 
bond,  pronussory  note,  bill  of  exchange,  book-debt,  or  other   8. 
thing  in  action,  with  the  intent  and  for  the  purpose  of  bringing  i^v/% 
an  action  thereon.    9  App.  Dir.  IM.  Bute  Rep. 

§  74.  lAnVd  18T9.]    An  attorney  or  counsellor  shall  not,  214, 

by  himself,  or  by  or  in  the  name  of  another  person,  either  be-  6  App.  Div. 
fore  or  after  action  brought,  promise  or  ^ve,  or  procure  to  be  824. 
promised  or  given,  a  valuable  consideration  to  any  person,  as  ^J^^*  ^^• 
an  inducement  to  placing,  or  in  consideration  of  having  placed,  ^^- 
in  his  hands,  or  in  the  hands  of  another  person,  a  demand  of 
any  kind,  for  the  purpose  of  bringing  an  action  thereon.    But 
this  section  does  not  apply  to  an  aj^reement  between  attomevs 
and  counsellors,  or  either,  to  divide  between  themselves  the 
compensation  to  be  received. 

g  76.  An  attorney  or  counsellor,  who  violates  either  of    •««  m  v  aoL 
the  last  two  sections,  is  guilty  of  a  misdemeanor;  and,  on  oon-   !<»«•«•<»* 
viction  thereof,  shall  be  punished  accordingly,  and  must  be 
removed  from  office  by  the  supreme  court. 

§  76.  The  last  three  sections  do  not  prohibit  the  receipt, 
by  an  attorney  or  counsellor,  of  a  bond,  promissory  note,  bill 
of  exchange,  book-debt,  or  other  thing  m  action,  in  payment 
for  property  sold,  or  for  services,  actually  rendered,  or  for  a 
debt  antecedently  contracted ;  or  from  buying  or  receiving  a 
bill  of  exchange,*  draft,  or  other  thing  in  action,  for  the  pur< 
pose  of  remittance,  ana  without  intent  to  violate  either  of  toose 
sections 

§  77.  The  last  four  sections  apply  to  a  person  prosecuting 
an  action  in  person,  who  does  an  act,  which  an  attorney  or 
counsellor  is  therein  forbidden  to  da 

§  78.  An  attorney  or  counsellor  shall  not,  directly  or  in- 
directly, advise  concerning,  aid,  or  take  any  part  in,  the  defence 
of  an  action  or  special  proceeding,  civil  or  criminal,  brought, 
earned  on,  aided,  advocated,  or  prosecuted  as  Attorney- 
General,  district-attorney,  or  other  public  prosecutor,  by 
a  person  with  whom  he  is  interested  or  connected,  either  di- 
rectly or  indirectly,  as  a  law  partner ;  or  take  or  receive,  di- 
rectly or  indirectly,  from  a  deiendant  therein,  or  other  person, 
a  fee,  gratuity,  or  reward^  for  or  upon  any  cause,  considera- 
tion,, pretence,  understanding,  or  agreement  whatever,  either 
express  or  implied,  having  relation  thereto,  or  to  the  prosecu- 
tion or  defence  thereof. 
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%  70.  An  attorney  or  counsellor,  who  has  brought,  car- 
ried on,  aided,  advocated,  or  prosecuted,  or  has  been  in  any- 
wise connected  with,  an  action  or  special  proceeding,  civil  or 
criminal,  as  Attorney-General,  district-attorney,  or  other  pub- 
lic prosecutor,  shall  not,  at  any  time  thereafter,  directly  or 
indirectly,  advise  concerning,  aid,  or  take  any  part  in,  the  de- 
fence thereof:  or  take  or  receive,  either  directly  or  indirectly, 
from  a  defenaant  therein,  or  other  person,  a  fee,  gratuity,  or 
reward,  for  or  upon  any  cause,  consideration,  pretence,  under- 
8tandin«f,  or  agreement,  either  express  or  implied,  having  re- 
lation thereto,  or  to  the  prosecution  or  defence  thereof. 

§  80.  An  attorney  or  counsellor,  who  violates  either  of 
the  last  two  sections,  is  guiltjr  of  a  misdemeanor ;  and,  on 
conviction  thereof,  shall  be  punished  accordingly,  and  must  be 
removed  from  office  by  the  supreme  court 

§  81.  This  article  does  not  prohilHt  an  attorney  or  counsel- 
lor from  defending  himself  m  person,  if  prosecuted  either 
civilly  or  criminally. 

ARTICLE  THIRD. 

GBNBRAIi    BbOVISIONS    CQNCBRNINQ     CERTAIN     MlNI8TEBIAI< 

Oftioers,    connected    with    the    Admistration    of 

Justice  ;  and  special  Provisions  concernino  Officers 

OF  that  description,  attached  to  Two  or  more  Court& 

I  82.  QaallflMtlona     of     stenog-       |  90.  OertAln  Msistants  not  to  be 

rapher.  appointed    referees,    re- 

st. Generftl    duty    of    Btenog-  ceiversorcommissionem. 

xapher ;    notee,  when  to  91.  Criers  for  courts  of  record. 

be  filed.  92.  When     sheriff,     constable, 

84.  Holes,      how      preserred ;  etc.,  to  act  as  crier. 

when  written  out  98.  Seals  and  records  of  former 

86.  Stenographers    to    furnish  superior  city  courts. 

gratuitously     copies     of  94.  Inten>reter    for    courts   of 

prooeedinos  to  Judge.  record  in  Kings  county. 

86.  To  furnish  like  eopies  to  95.  Attendants    and     messei 


parties,    district-attorney  gers,   how  appointed  in 

and      Attomey-Oeneral ;  Kings  county, 

compensation.  96.  Duties  of  persons  appointed 

87.  These   sections    applicable  under  last  section. 

to     assistant-stenograph-  97.  Sheriff,    when    directed  to 

ers.  notify  constables,  etc,  to 

88.  Superrisors.  to  provide  for  attend  courts. 

oompensatlon,     etc.,    of  98.  Id.,  when  not  directed, 

stenographers.  99.  Penalty   for  neglect  of  of' 

80b  Olerk  of  appellate  dlTlsion  floer  to  attend  court 

and.  special  deputy  clerks. 

f82.  Eadi  stenographer,  specified  in  this  act,  is  an  officer 
he  court  or  courts,  for  or  by  which  he  is  appointed  ;  and, 
before  entering  upon  the  discharge  of  his  duties,  must  sub- 
scribe the  Constitutional  oath  of  office,  and  file  the  same  in 
the  office  of  the  clerk  of  the  court,  or,  in  the  supreme  court, 
in  the  office  of  the  clerk  of  the  county  where  the  term  sits,  or 
the  judge  resides,  by  which  or  by  whom  he  is  appointed.  A 
person  snail  not  be  appointed  to  the  office  of  stenographer^ 
unless  he  is  skiUed  in  the  stenog^phic  art 

•     §  88.  \AnCd^  189a] 
I7Hao,l44.  -^^^^  stenographer  specified  in  this  act  mnsf,  under  the 
direction  of  the  judge  presiding  at  or  holding  the  term  or 
sitting  which  he  attends,  take  tuU  stenographic  notes  of  the 


Digitized  by  VjOOQ  IC 


§§  84-85  STENOGBAPHEBd.  17 

testimony  and  of  all  other  proceedings  in  aaeh  eanae  tried 
or  heard  thereat,  except  when  the  ja<^e  dispenses  with  his 
services  in  a  particular  canse  or  with  respect  to  a  portion  of 
the  proceedings  therein,  Thb  courts  or  a  judge  thereof 
may,  in  its  or  his  discretion,  npon  or  without  an  application 
for  that  pnroose,  maVe  an  order  directing  the  stenographer 
to  file  with  tne  clerk,  forthwith  or  within  a  specified  time, 
the  original  stenographic  notes  taken  upon  a  trial  or  hear- 
ing, whereupon  the  stenographer  must  iile  the  same  accord- 
ingly. Bncn  steno|;rapher  shall  fully  note  each  ruUn^  or 
decision  of  the  presiding  judge,  and  when  the  trial  is  by  jury 
each  and  every  remark  or  comment  of  Buch  judge  during 
the  erial,  when  requested  so  to  do  by  either  party,  together 
with  each  and  every  exception  taken  to  any  sudi  ruling, 
decision,  remark  or  comment  by  or  on  behalf  of  any  party 
to  the  action.  After  any  such  rulinc,  decision,  remark  or 
comment  has  been  made  the  same  shall  not  be  altered  or 
amended  by  the  steoographer  ^  ithout  the  consent  of  the 
party  excepting  thereto,  whether  the  same  is  made  during 
the  charge  of  the  court  to  the  jury  or  at  any  other  time  dur- 
ing the  triaL  The  stenographer  shall,  upon  the  payment  of 
his  fees  allowed  by  law  therefor,  furmsh  a  certified  transcript 
of  the  whole  or  any  part  of  his  minutes,  in  any  case  reported 
by  him,  to  any  party  to  the  action  requiriug  the  same. 

S  84*  The  original  stenographic  notes,  taken  by  a  stenog-  ^  q^^  l^. 
rapher,  are  part  of  the  proceedings  in  the  cause;  and,  unless  ao  id.  466. 
they  are  filed,  pursuant  to  an  order,  made  as  prescribed  in 
the  last  section,  they  must  be  carefully  preserved  by  the 
stenographer,  for  two  years  after  the  triid  or  hearing;  at  the 
expiration  of  which  time  he  may  destruy  the  same.  If  the 
stenographer  dies,  or  his  office  becomes  otherwise  vacant, 
before  the  expiration  of  that  time,  they  must  be  delivered  to 
his  successor  in  office,  to  be  held  by  him  with  like  effect,  as  if 
they  had  been  taken  by  him.  They  must  be  written  out  at 
length  Dy  the  stenographer,  if  a  judge  of  the  court  so  directs, 
or  if  the  stenojtrapher  is  required  so  to  do,  by  a  person  en- 
titled by  law  to  a  copy  of  the  satae,  so  written  out.  Unless 
such  a  direction  is  given,  or  such  a  requisition  is  made,  the 
stenographer  is  not  bound  so  to  wnte  them  out. 

i  85.  Each  stenographer,  specified  in  this  act,  must,  upon 
retj[uest,' furnish,  with  ail  reasonable  diligence  and  without 
charge,  to  the  judge  holding  a  term  or  sittio^:,  which  he  has 
attended,  a  copy  written  out  at  length  from  his  stenographic 
notes,  of  tiie  testimony  and  proceedings,  or  a  part  thereof, 
upon  a  trial  or  hearing,  at  that  term  or  sitting.  But  this 
section  does  not  affect  a  provision  of  law,  authori^ng  the 
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Judge  to  direct  a  party  or  the  parties  to  an  action  or  special 
proceeding,  or  the  oonnty  treaemrer,  to  pay  the  stenograph- 
er's fees  for  snch  a  copy. 


§  86.  "EAch  stenographer,  specified  in  Uiis  act.  mnst  like- 
wise, upon  re(]|ae8t,  famish,  with  all  reasonable  diligence,  to 
the  defendant  in  a  criminal  cause,  or  a  party,  or  his  attorney 
in  a  civil  canse,  in  which  he  has  attended  the  trial  or  hearing, 
a  copy,  written  oat  at  length  from  the  Btenographic  notes,  of 
the  testimony  and  proceedings,  or  a  part  thereof,  npon  the 
trial  or  hearing,  upon  payment,  by  the  person  requiring  the 
same,  of  the  fees  allowed  b^  law.  If  the  district-attorney  or 
the  Attorney-General  requires  such  a  copy,  in  a  criminal 
cause,  the  stenographer  is  entitled  to  his  fees  therefor;  but  he 
must  furnish  it,  upon  receiving  a  certificate  of  the  sum  to 
which  he  is  so  entitled;  which  shall  be  a  county  charge,  and 
must  be  paid  by  the  county  treasurer,  upon  a  certificate,  like 
other  county  charges. 


§  87*  '^^  proYisions  of  the  last  five  sections  are  also  ap- 
plicable to  each  assistant-stenographer,  now  in  ofiQce,  or 
appointed  or  employed,  pursuant  to  any  provision  of  this  act; 
except  that  the  stenographic  notes,  taken  by  an  assistant- 
stenographer,  must,  if  ne  dies  or  his  office  becomes  otherwise 
vacant,  be  delivered  to  the  stenographer,  to  be  held  by  him 
with  like  effect,  as  if  they  had  been  taken  by  him. 


§  88,  The  board  of  supervisors  of  each  county  must  pro- 
vide for  the  payment  of  the  sums,  chargeable  upon  the  treas- 
ury of  the  county,  for  the  s  ilary,  fees,  or  exf>enses  of  a 
stenographer  or  assistant-stenographer;  and  all  laws  relating 
to  raising  monev  in  a  county,  by  the  board  of  supervisors 
thereof,  are  applicable  to  those  sums. 


§  89*  [Am*d  1879, 1895,  amendment  to  take  effect  January 
1, 1896.]  The  justices  of  the  appellate  division  in  each  de- 
partment shall,  from  time  to  time,  appoint-  and  shall  have 
the  power  to  remove  a  clerk,  who  shall  keep  his  office  at  a 
place  to  be  designated  by  the  said  justices.  Each  county 
derk  may,  subject  to  the  approval  of  the  justices  of  the 
supreme  court  residing  within  the  judicial  district  of  the 
appointee,  from  time  to  time,  by  an  instrument  in  writing, 
filed  in  his  office,  appoint,  and  at  pleasure  remove,  one  or 
more  special  deputy  clerks  to  attend  upon  any  or  all  of  the 
terms  or  sittings  of  the  courts  of  whicn  he  is  cslerk.  Each 
person  so  appointed  must,  before  he  enters  upon  the  duties 
of  his  office,  subscribe  and  file  in  the  clerk's  office,  the  con- 
Btitational  oath  of  office ;  and  he  possesses  the  same  power 
and  authority  as  the  clerk  at  any  sitting  or  term  of  the  court 
which  be  attends,  with  respect  to  the  business  transacted 
thereat.  The  provisions  of  this  section  shall  not  apply  to 
the  first  judicial  department. 


J§  90-93  ATTENDANXa  19 

§  90.    Certain  assistants  not  f  o  be  appointed  referees,  i  io79  oon. 
reeeiTers  or  commissioners.    [Am*d  1877, 18WJ,  J 897.  J— ^o  ;<*li^J^  , 
person  holding  the  office  of  clerk,  dt-pntj  clerk,   sp^ciul  q^],^^,  ' 
deputy  clerk,  or  assistant  in  the  clerk's  office,  of  a  court  of  a  Dem.Ma. 


the  action  or  special  proceeding  other  than  the  parties  in 
default  for  failure  to  appear  to  plead. 

f  91.  [Am^d  1883, 1895,  amendment  to  take  ^eet  Jamfory 
1, 1896.]  The  county  judge  of  each  county  except  Kings 
and  Erie,  from  time  to  time,  may  appoint  and  at  pleasure 
remoye,  a  crier  for  the  courts  of  record  held  in  his  county, 
who  is  entitled  to  a  compensation  fixed  and  to  be  paid  as 
prescribed  by  law.  The  justices  of  the  supreme  court  redd-  . 
10^  in  the  eighth  judicial  district^  together  with  the  county 
judge  of  Erie  county,  or  a  majority  of  them,  shall  appoint, 
and  may  at  pleasure  remove  one  or  more  crierii  for  all  the 
courts  of  reoord  held  in  said  county  of  Erie.  Such  criers 
appointed  for  Erie  county  shall  each  reoeiye  one  thousand 
dollars  a  year,  to  be  paid  in  equal  monthly  payments  by  the 
treasurer  of  Erie  county,  in  full  compensation  for  all  senrioes 
rendered  by  them. 

§  92«  A  sherifi?,  deputy-sheriff,  or  constable,  attending  a 
term  of  a  court  of  record,  must,  when  required  by  the  court, 
act  as  crier  therein;  and  he  is  not  entitled  to  any  additional 
compensation  for  that  service. 

§  98.  [Am'd  1884,  1889,  1890,  1891,  1892,  1895,  1896.] 
The  seals,  books,  files,  records,  papers  and  documents  of 
the  superior  court  of  the  city  of  New  York,  the  court  of  com- 
mon pleas  for  the  city  and  county  of  New  York,  the  superior 
court  of  Buffalo,  and  the  city  court  of  Brooklyn,  shall  be 
deposited  in  the  offices  of  the  clerks  of  the  seyeral  counties 
in  which  said  courts  haye  heretofore  existed,  and  shall  be 
kept  and  preserred  by  said  clerks,  separate  and  apart  from 
the  other  books,  records,  papers  and  documeuts  in  their 
respectiye  offices,  and  shall  be  kept  in  charge  of  special 
deputy  clerks,  to  be  designated  by  said  county  clerks,  so  as 
to  be  readily  accessible  for  inspection;  and  the  jubtices  of 
the  supreme  court,  and  the  said  clerks  of  the  said  several 
counties,  respectively,  shall  have  the  same  powers  with 
respect  to  the  said  books,  files,  records,  papers  and  docu- 
ments as  the  judges  and  clerks  of  said  superior  court  of  the 
city  of  New  York,  and  the  court  of  common  pleas  for  the 
city  and  county  of  New  York,  the  superior  court  of  Buffalo 
and  the  city  court  of  Brooklyn,  respectively,  had  and  pos- 
sessed in  reference  thereto. 

§  94.  Interpreters  for  second  Judicial  district.  Kings  89  hud.  284, 
county.  [Amd  1877,  1895,  1897.]-The  justic  s  of  the 
supreme  court  for  the  second  judicial  district,  residing  in 
Kings  county,  or  a  majority  of  them,  may  appoint  an  inter- 
preter or  interpreters  to  attend  the  terms  of  the  courisof 
Te.'ord,  except  the  county  court  and  surrogate's  court,  held 
in  that  county,  it  which  issues  of  fact  are  triable,  and  fix 
the  salaries  of  such  interpreters  who  shall  hold  office  during  )OgLe  ^.^ 
good  behavior.  j 
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§  9(i«  lAm*d  1895,  amendmeni  to  take  fffwA  January  1, 1896.] 

The  j  astioM  of  the  enpreme  court  for  the  second  judicial  die- 

Iriot  residing  in  Kings  county,  or  a  majority  of  them  ;  the 

.  oonnty  j  udges  of  Kings  county  and  the  surrogate  of  Kings 

^  county  may  appoint,  and  at  pleasure  remoTe  all  attendants 

t  and  messengers,  and  court  omoecs  in  their  respeotiTe  courts 

in  said  county. 


§  96*  Each  of  the  persons,  appointed  as  prescribed  in 
the  last  section,  must  attend,  from  day  to  day,  the  tenns  and 
sittings,  within  the  county  of  Kings,  of  the  court  to  vhioh 
he  is  assigned,  to  preserre  order,  and  to  perform  whatever 
servieeft  may  be  required  of  him,  by  the  judge  presiding 
thereat. 


§  97.  [Am:d  1895, 1896.]  The  sheriff  of  each  oonnty, 
except  New  York  and  Kings,  must,  within  a  reasonable  time 
before  the  sitting,  in  his  county,  of  any  term  of  court,  notify, 
in  writing  and  personally,  as  many  constables  or  deputy 
sheriffs  of  his  county  as  he  has  been  directed  to  nolify  by 
the  court  or  juige  who  is  to  h<ild  or  preside  at  the  term,  to 
appear  and  attend  upon  the  term  dunng  i  ts  sitting.  In  ad- 
dition to  such  constables,  or  deputy  sheriffs,  the  jnstices  of 
the  supreme  court  of  the  eightn  j  adicial  district  residSngin 
the  county  of  Erie,  or  a  majority  of  them,  shall,  in  their  dis- 
cretion, appoint,  and  at  their  pleasure  may  remove,  oue  or 
more  court  officers,  whose  duty  it  shall  be  to  attend  at  the 
justices'  chambers,  and  at  special  terms  of  the  supreme  court 
held  in  said  county  of  Erie.  Such  officers  shall  possess  aJl 
the  powers  of  officers  designated  by  sheriffs  to  attend  upon 
courts,  and  shall  each  receive  a  salary  of  one  thousand 
dollars  a  year,  to  be  paid  in  equal  monthly  payments  by  the 
treasurer  of  the  county  of  Erie.  The  sheriff  of  said  county 
of  Erie  shall  not  be  required  to  attend  or  d  esignate  any  officer 
to  attend  at  Justices'  chambers  or  at  special  terms  of  the  su- 
preme court  held  in  said  county  of  Erie  unless  rec^nehtf  d  so 
to  do  by  the  Justice  presiding.  Each  of  the  justices  of  the 
supreme  court  residing  in  Kings  county  may  appoint,  and  at 
pleasure  remove,  a  clerk  to  such  justice  at  a  salary  not  ex- 
ceeding two  thousand  dollars  a  year,  to  be  raised  and  paid  in 
the  same  manner  as  the  salaries  of  attendants  and  officers. 
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eoan^  of  Erie  unless  requested  so  to  do  by  the  jmticd 
presimxig. 

§  08*  If  Buoh  a  direction  has  not  been  giyen  bv  the  court 
or  the  iadge,  the  sheriff  maj  in  like  manner  notify  as  many 
constables,  as  he  deems  necessary,  for  the  purposes  spedfled 
in  the  last  section. 

§  00.  Each  constable  seasonably  notified,  as  prescribed 
in  the  >ast  two  sections,  must  attend  the  term  accordingly; 
and  for  each  day's  ueglect,  he  may  be  fined  by  the  courts  at 
the  term  which  he  was  notified  to  attend,  a  sum  not  tzceed- 
ing  fiye  dollars. 

OHAPTEB  II. 

POWERS.  DUTIES  AND  LIABILTTIES  OF  A  SHERIFF, 
OR  OTHER  MINISTERIAL  OFFICER.  IN  THE  EXECU- 
TION OF  THE  PROCESS  OR  OTHER  MANDATE  OP 
A  COURT  OR  JUDGE,  IN  A  CIVIL  CASE. 

TITLE  L — Proyisions  bklativo  to  thb  bxscution  of  civil 

MANDATES  OXHEBAIiLT. 

TITLE  IL — PaovisioHS  bklatino  to  the  kxxcution,  by  ▲ 

BHKRirP,  OF  A  MAKDATX  AOAIMST  TBI  PSBSON. 

TITLE  HL — Applioatioic  of  ths  fobbooiko  pboyisions  to 

THB  PBOOXBDIHOS  OF  A  OOBOMKB. 

TITLE  lY. — PowBBs,  Dxrms,  and  liabujths  of  an  inoom- 

INO     AND    OT7TOOINO     SHBBIFF.    BXSPBCTITBLT, 
TOUOHINO    TBX     MATTXBB    INCLUDED    IN    THIS 


TITLE  I. 

Provisions  relaiing  to  ike  execuUcn  of  civU  mandates 
generaUy, 

S  100.  Sheriir  to  fomlah  certain  1 106.  Namei  of  rMitten  to  be 

minate.  oertifled. 

101.  Copy  of  proeeM,  etc..  to  bo  106.  Paniibment  for    refusing 

delirered  wben  serred.  to  Mslst. 

lOX  8ber  iff  to  execute  proooM,  107.  GoTemor  may   order    out 

etc ;  ma  J  return  hj  mall.  military . 

103.  Penalty    for     neglect   in  106.  Trial  of  oUlm  of  title  by 

Bpeeial  proceedlnga.  tbir  i  person,  to  property 

104.  Sberiff  may  enmmon  tbe  seised  by  iberlff. 

power  of  the  county,  to  109.  Bzpenae«,  how  paid. 
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1 00'  A  sheriff,  to  "whom  a  mandate  of  any  description, 
deUyered  to  be  executed,  must,  without  compensation,  give 
to  the  person  delivering  the  same,  if  required,  a  minnte  in 
-writing,  signed  bj  the  sheriff,  specifying  the  names  of  the 
partien,  the  general  nature  of  the  mandate,  and  the  day  and 
hour  of  receiving  the  same. 

§  101*  [i4m'dl877.]  A  sheriff  or  other  officer,  serving  a 
mandate,  must,  upon  the  request  of  the  person  served,  deliver 
to  him  a  copy  thereof;  without  compensation. 

78Hun,8»7.  J  102-  [Am*d  1877.]  A  sheriff,  or  other  officer,  to  whom 
a  mandate  is  directed  and  delivered,  must  execute  the  same 
according  to  the  commiind  thereof,  and  make  return  thereon 
of  his  proceedings,  under  bis  hand.  For  a  violation  of  this 
provision,  he  is  liable  to  the  party  aggrieved,  for  the  dam- 
ages sustained  by  him  ;  in  addition  to  any  fine,  or  otber  pun- 
ishment or  prot  ceding,  authorized  bv  law.  A  mandate 
.  directed  and  delivered  to  a  sheriff  may  be  returned,  by  de- 
positing the  same  in  the  post-office,  properly  enclosed  in  a 
post-pnid  wrapper,  addressed  to  the  olerk,  at  the  place  where 
his  office  is  situated  ;  unless  the  officer,  making  the  return 
in  the  name  of  the  sheriff,  resides  in  the  place  where  the 
derk's  office  is  situated. 

§  103»  [Am*d  1S77.]  A  sheriff,  or  other  officer,  to  whom 
is  delivered,  for  service  or  execution,  a  mandate  authorized 
by  law  to  be  issued,  by  a  judge  or  other  officer,  in  a  special 
proceeding,  who  wilfully  neglects  to  execute  the  same,  may 
be  fined  by  the  j  ndge,  in  a  sum  not  exceeding  twenty-five 
dollars,  and  is  liable  to  the  party  aggrieved,  for  his 
damages  sustain ed  thereby. 

§  104*  If  a  sheriff,  to  whom  a  mandate  is  directed  and 
delivered,  finds,  or  has  reason  to  apprehend,  that  resistance 
will  be  made  to  the  execution  ti>ereof,  he  may  couimand  all 
the  male  persons  in  his  county,  cr  as  many  as  he  thinks 
proper,  and  with  such  arms  as  he  directs,  including  any  mil- 
itary organization  armed  and  equipped,  to  assist  him  in 
overcoming  the  resistance,  and,  if  necessary,  in  arresting 
and  confining  the  resistors,  their  aiders  and  abettors,  to  be 
dealt  with  according  to  law. 

6  1 06«  The  sheriff  must  certify  to  the  court,  from  which 
or  oy  whose  authority  the  mandate  was  issued,  the  names  of 
the  resisters,  their  aiders  and  abettors,  as  far  as  he  can 
ascertain  the  same,  to  the  end  that  they  may  be  punished 
for  their  contempt  of  the  court. 

S  1 06*  A  person,  commanded  by  a  sheriff  to  assist  him, 
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as  prescribed  in  the  last  section  but  one,  who,  without  lawful 
cause,  refuses,  or  neglects  to  obey  the  command,  is  guilty  of  a 
misdemeanor. 

§  107.  If  it  appears  to  the  Governor,  that  the  power  of  a 
county  will  not  be  sufficient,  to  enable  the  sheriflTthereof  to 
serve  or  execute  the  process  or  other  mandates,  delivered  to 
him,  he  must,  on  the  application  of  the  shenff  order  such  a 
military  force,  from  another  county  or  counties,  as  is  necessary. 

§  108.  l^m'^  1379,  1893,  amendtneni  to  take  effect  January 
1,  1896.]  Where  it  is  specially  prescribed  by  law  that  a 
sher.ff  must  or  may,  in  ms  discretion,  impanel  a  jury  to  try 
the  validity  of  a  claim  or  title  to  or  of  the  right  of  possession 
of  goods  or  effects  seized  by  him  by  virtue  of  a  mandate  in 
an  action,  interposed  by  a  person  not  a  party  to  the  action, 
the  trial  mnst  be  conducted  in  the  following  manner,  except 
as  otherwise  specially  prescribed  by  law  : 

1.  The  sheriff  must  from  time  to  time  notify  as  many  per- 
sons to  attend  as  it  is  necessary  in  order  to  form  a  jury  of 
twelve  persons  qualified  to  serve  as  trial  jurors  in  the  county 
court  ozthe  county,  or  in  the  city  and  county  of  New  York, 
in  the  supreme  oonrt  to  try  the  validity  of  the  claim. 

2.  Upon  the  trial,  witnesses  may  be  examined  in  behalf  of 
the  claimant  and  of  the  p.irty  at  whose  instance  the  property 
claimed  was  taken  by  the  sht  riff.  For  the  purpose  of  com- 
pelling a  witness  to  attend  and  testify,  the  sheriff,  upon  the 
application  of  either  party  to  the  inquisition  must  issue  a 
subpoena  as  prescribed  in  section  eight  hundred  nnd  fifty- 
four  of  this  act,  and  with  like  effect,  except  that  a  warrant  to 
apprehend  or  to  commit  a  witness  in  a  case  specified  in  sec- 
tion eight  hundred  and  fifty-five  or  section  eight  hundred 
and  fifty-six  of  this  act  may  be  issued  by  a  jaHge  of  the  court 
in  which  the  action  is  brought,  or  by  the  county  judge. 

3.  The  sheriff  or  under-sheriff  must  preside  upon  the  trial. 
A  witness,  produced  by  either  party,  must  be  sworn  by  the 
presiding  officer  and  examined  ornlly  in  the  presence  of  the 
jury.  A  witness  who  testifies  falsely  upon  such  an  examin- 
ation is  guilty  of  perjury  in  a  like  case  and  is  punishable  in 
like  manner  as  upon  the  trial  of  a  civil  action. 

$  109.  [Am*d  1895,  amendmentto  take  ^ed  Januaryl,  1896.] 
Upon  such  a  trial  there  are  no  costs  ;  but  the  fet  s  of  the 
sheriff,  jurors  and  witnesses  must  be  taxed  by  a  judge  of  the 
court  or  the  county  judge  of  the  county,  and  mnst  be  paid 
as  f ollow»: : 

1.  If  the  jury  by  their  verdict  find  the  title  or  the  right  of 
possession  to  the  property  claimed  to  be  in  the  claimant,  by 
the  party  at  whose  instance  the  property  was  taken  by  the 
sheriff. 

2.  If  they  find  adversely  to  the  claimant  with  respect  to  all 
the  property  claimed,  by  the  claimant. 

3.  If  they  find  the  til  le  or  right  of  possession  to  only  a 
part  of  the  property  claimed,  to  be  in  the  claimant ;  each 
party  must  pay  his  own  witnesses'  fees,  nnd  the  sheriff's  and 
jurors*  fees  must  be  paid  one-half  by  each  party  to  the  in- 
quisition. Before  notifying  the  jurors,  the  sheriff  may,  in 
his  discretion,  require  each  of  the  parties  to  the  controversy 
to  deposit  with  him  such  reasonable  sum  as  may  be  neces- 


gle 
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8ary  to  oovtr  his  legal  fees  and  the  jurors*  fees.  The  sheriff 
must  return  to  each  party  the  halance  of  the  sum  so 
deposited  by  him,  after  deducting  his  fees,  lawfully  charge- 
able to  that  party,  as  prescribed  in  this  section. 

TITLE  n. 

Provisions  relating  to  the  execution^  by  a  sheriff,  of  a 

mandate  against  the  person, 

AmncLB  1.  Arresting,  oonveying  tojail,  and  committing  a  prisoner. 

2.  Jail ;  jail  discipline ;  and  regulations  concerning  the  con- 
finement and  care  of  prisoners. 
8.  Temporary  jails,  and  temporary  removal  of  prisoners  ft'om 

.    lail. 
4.  Jail  liberties ;  escapes. 
6.  Action  upon  an  assignment  of  a  bond  for  jail  liberties. 

ARTICLE  FIRST. 

ABBBOTINa,  CONVEYINQ  TO  JaIL,  AJH}    COMMITTINa  A  PrIB. 
ONBR. 


I  110.  Prisoner,  how  kept 

111.  Duration  of  imprisonment. 

112.  Snpport;    when  a  county 

cnarge. 
118,  114.  What    charges    pro- 
hibited. 

115.  Charges  for  lodging,  etc. 

116.  Prisoner  may    send    for 


i06N.7.6S9. 
18  Abb.  N. 
C.  236. 
Id.  461. 
111.N.Y.684. 
16  ClT.  Pro. 
357. 

26N.Y.State 
Rep.  733. 


necesaries. 
3  117.  Charges    for    rent,    etc., 
prohibited. 

118.  Prisoner    how    conTeyetS 

to  jail  through   another 
county. 

119.  Officer    or    prisoner    not 

liable  to  arrest. 


§  110.  A  person  arrested,  by  virtue  of  an  order  of  ar- 
rest, in  an  action  or  special  proceeding  brought  in  a  court  of 
record  ;  or  of  an  execution  issued  upon  a  judgment  rendered 
in  a  court  of  record ;  or  surrendered  in  exoneration  of  his  bail ; 
must  be  safely  kept  in  custody,  in  the  manner  prescribed  by 
law,  and.  except  as  otherwise  prescribed  in  the  next  two  seo- 
tions,  at  nis  own  expense,  until  he  satisfies  the  judgment  ren- 
dered against  him,  or  is  discharged  according  to  law. 

§  111.  [  Am*  d  188^.1  No  person  shall  be  imprisoned  with- 
in the  prison  walls  of  any  jail  for  a  longer  period  than  three 
months  under  an  execution  or  any  other  mandate  against  the 
person  to  enforce  the  recovery  of  a  sum  of  money  less 
than  five  hundred  dollars  in  amount  or  under  a  commit- 
ment upon  a  fine  for  contempt  of  court  in  the  non-payment 
of  alimony  or  counsel  fees  in  a  divorce  case  where  the 
amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred  dol- 
lars: and  where  the  amount  in  either  of  said  cases  is  five 
hundred  dollars  or  over,  such  imprisonment  shall  not  continue 
for  a  longer  period  than  six  months.  It  shall  be  the  duty  of 
the  sheriff  in  whose  custody  any  such  person  is  held  to  dis- 
charge such  person  at  the  expiration  of  said  resqjective  peri- 
ods without  any  formal  application  being  made  therefor.  No 
person  shall  be  imprisoned  within  the  jail  liberties  of  any  jail  for 
a  longer  period  than  six  months  upon  any  execution  or  other 
mandate  against  the  person,  and  no  action  shall  be  commenced 
against  the  sheriff  upon  a  bond  given  for  the  jail  liberties  by 
such  person  to  secure  the  benefits  of  such  liberties,  as  provid- 
ed in  articles  fourth  and  fifth  of  this  title  for  an  escape  made 
after  the  expiration  of  six  months'  imprisonment  as  aforesaid. 
Nothwithstanding  such  a  discharge  in  either  of  the  above  ca- 
ses, the  judgment  creditor  in  the  execution,  or  the  person  at 
whose  instance  the  said  mandate  was  issued,  has  the  same 
remedy  against  the  proi^erty  of  the  person  imprisoned  which 
he  had  before  such  execution  or  mandate  was  issued ;  but  the 
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prisoner  shall  not  be  a^^ain  imprisoned  upon  a  like  process 
issued  in  the  same  actioD  or  arrested  in  any  action  upon  any 
judgment  under  which  the  same  may  have  bteen  |2n*^uited.  Ex- 
cept in  a  case  hereinbefore  specified  nothing  m  this  section 
shall  effect  a  commitment  for  contempt  of  court. 

§  112.  [Am'd  1883.]    In  any  county,  if  a  prisoner,  actual-  **  ^"°»  ** 
ly  confined  in  jail,  makes  oath  before  the  sheriff,  jailor,  or 
aeputy-jailor,  tnat  he  is  unable  to  support  himself  during  his 
imprisonment,  his  support  shall  be  a  county  charge. 

§  113.  A  sheriff  or  other  officer  shall  not  charge  a  person, 
'whom  he  has  arrested,  with  any  sum  of  money,  or  demand,  or 
receive  from  him  money,  or  any  valuable  thin^,  for  any  drink, 
victuals,  or  other  thing,  furnished  or  provided  for  the  officer, 
or  for  the  prisoner,  at  any  tavern,  ale-house,  or  public  victual- 
ing, or  drinking-house. 

^  1 14.  A  sheriff  or  other  officer  shall  not  demand  or  re- 
ceive from  a  person,  arrested  by  him,  while  in  his  custody,  a 
gratuity  or  reward,  upon  any  pretense,  for  keeping  a  prisoner 
out  of  jail ;  for  going  with  him  or  waiting  for  him  to  find  bail, 
or  to  agree  with  his  adversary ;  or  for  any  other  purpose. 

§  116.  If  a  person  arrested  is  kept  in  a  house  other  than 
the  jail  of  the  county,  the  officer  arresting  him,  or  the  person 
in  wlK^  custody  he  is,  shall  not  demand  or  receive  from  him 
any  greater  sum,  for  lodging,  drink,  victuals,  or  any  other 
thm^,  than  has  been  theretofore  prescribed  by  the  court  of 
sessions  of  the  county;  or,  if  no  rate  has  been  prescribed  by 
the  court  of  sessions,  than  is  allowed  by  a  justice  of  the  peace 
of  the  same  town  or  city,  upon  proof  that  the  lodging  or  other 
thing  was  actually  furnished,  at  the  request  of  tne  prisoner,  t 
And  such  an  officer  or  person  shall  not,  in  any  case  or  upon 
any  pretext,  demand  or  receive  compensation  for  8tn)ng,  ' 
spirituous,  or  fermented  liquor,  or  wine,  sold  or  delivered  to 
tne  prisoner. 

§  116.  A  prisoner  so  kept  in  a  house,  may  send  for  and 
have  beer,  ale,  cider,  tea,  coffee,  milk,  and  necessary  food, 
and  such  bedding,  linen  and  other  necessary  things,  as  he 
thinks  fit,  from  whom  he  pleases,  without  detention  of  the 
same  or  any  part  thereof  by,  or  paying  for  the  same,  or  any 
part  thereof  to,  the  officer  arresting  him,  or  the  person  in 
whose  custody  he  is, 

§  117.  A  sheriff,  jailor,  or  other  officer,  shall  not  demand 
or  receive  money,  or  any  valuable  thing,  for  chamber  rent  in  a 
jail;  or  any  fee^  compensation,  or  reward,  for  the  commit- 
ment, detaining  m  custody,  releas«»,  or  discharge  of  a  prisoner, 
other  than  the  fees  expressly  allowed  therefor  by  law. 

§  118.  A  sheriff  or  other  officer,  who  has  lawfully  arrest- 
ed a  prisoner,  may  convey  his  prisoner  through  one  or  more 
other  counties,  in  the  ordinary  route  of  travel,  from  the  place 
where  the  prisoner  was  arrested,  to  the  place  where  he  is  to 
be  deUvered  or  confined.  ^ 

§  1 IQ.  A  prisoner  so  conveyed,  or  the  officer  having  him 
in  custody,  is  not  liable  to  arrest  in  any  civil  action  or  special 
proceeding,  while  nassing  through  another  county. 
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CONFINEMENT  IN  JAlL. 
ARTICLE  SECOND. 
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Jails;  Jail  Discipline;  and  Regulations    concernino 
THE  Confinement  and  Care  of  P*risoner& 


I  120.  Jail  in  New  York  city. 

121.  Jails  in  other  counties. 

122.  Either  of  several  jails  may 

be  used. 

123.  Civil   and   criminal   pris- 

oners to  be  isept  separ- 
ate. 
12i.  Males  and  females  to  be 
kept  separate. 

125.  Penalties. 

126.  Jail  physician. 

127.  Removal  of  sick  prisoners. 


2  128.  Sale  of  liquors. 

129.  Permit  to  sell  liquora. 

130.  Penalty  for  illegal  sale  of 

liquors. 

131.  Service  of  papers  on  pris- 

oner. 

132.  Sheriff  to  perm  it  access  for 

that  purpose. 

133.  Prisoners  under  U.  S.  pro- 

cess. 

134.  Sheriff  answerable  for  tlieir 

cusiody. 


2  1716,  Con- 
sol.  Act.  as 
amendM  by 
L.  1886  o 
676. 


§  120.  The  building^,  now  used  as  a  jail  in  the  city  of  New- 
York,  for  the  confinement  of  prisoners  in  civil  causes,  shall 
continue  to  be  the  jail  of  the  city  and  county  of  New  York,  for 
the  confinement  of  such  persons ;  and  the  sheriff  of  the  city 
and  county  of  New  York  shall  have  have  the  custody  thereof, 
and  of  the  prisoners  in  the  same. 

§  121.  The  buildings,  now  used  as  the  jails  of  the  other 
counties  of  the  State,  shall  continue  to  be  the  jails  of  those 
counties  respectively,  until  other  buildings  have  been  designa- 
ted or  erected  for  that  purpose,  according  to  law ;  and  the 
sheriff  of  each  countv  shall  have  the  custody  of  the  J5ul  or  jails 
of  his  county,  and  of  the  prisoners  in  the  same. 

U4F,T.  92.  §  1 22.  The  sheriff  of  a  county,  in  which  there  is  more  than 
one  jail,  may  confine  a  prisoner  in  either ;  and  may  remove 
him  from  one  jail  to  another,  within  the  county,  whenever  he 
deems  it  necessary  for  his  safe  keeping,  or  for  his  appearance 
at  court. 

§  123.  A  prisoner,  arrested  in  a  civil  cause,  must  not  be 
kept  in  a  room,  in  which  any  prisoner,  detained  on  a  criminal 
charge  or  conviction,  is  confined. 

§  124,  Male  and  female  prisoners  must  not  be  put  in  the 
same  room ;  except  that  a  Imsband  and  his  wife  may  be  put 
or  kept  together,  m  a  room  wherein  there  are  no  other  prison- 
ers. 

§  1 26.  A  sheriff,  or  other  officer,  who  wilfully  violates  any 
of  the  foregoing  provisions  of  this  title,  forfeits  to  the  person 
aggrieved,  treble  damages.  He  is  also  guilty  of  a  misdemean- 
or, and  shall  be  punished  accordingly.  A  conviction  also  ope- 
rates as  a  forfeiture  of  his  oflfice. 

§  126.  The  board  of  supervisors  of  each  county,  except 
New  York,  must  appoint  some  reputable  physician,  duly  au- 
thorized to  practice  medicine,  as  the  physician  to  the  jail  of 
the  county.  If  there  is  more  than  one  jail  they  must  appoint 
a  physician  to  each.  The  common  council  of  the  city  of  I^ew 
York  must  appoint  a  similar  physician,  to  the  jail  of  that  city 
and  county.  The  physician  to  a  jail  nolds  his  office  at  the 
pleasure  of  the  board  wliich  appointed  him,  except  in  the 
county  of  Kings.  In  that  county,  the  term  of  nis  ofllce  is  three 
years. 

§  127,  [4m'd  1895,  amendment  to  take  effect  January  1, 
1896.]  If  the  physician  to  a  jail,  or,  in  case  of  a  yacanoy,  a 
physician  acting  as  such,  and  the  warden  or  jailer,  certify  in 
writing,  that  a  prisoner  confined  in  the  jail  in  a  civil  cause, 
18  in  such  a  state  of  bodily  health  that  his  life  will  be  endan. 


{93,  Gonsol; 
Act. 
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gered  iiiilea  he  is  remoTed  to  a  hospital  for  treatment*  the 
county  judge,  or,  in  the  city  and  county  of  New  York,  one 
of  the  jnstioes  of  thesnpireme  coort,  must,  upon  application, 
make  an  order,  directing  the  remoTal  of  the  prisoner  to  a 
hospital  within  the  connty  designated  by  the  judge ;  or,  if 
there  is  none,  to  such  nearest  hospital  as  the  jndge  directs; 
that  the  prisoner  be  kept  in  the  custody  of  the  chief  officer 
of  the  hospital  until  he  has  sufficient  It  recovered  from  his 
illness,  to  be  safely  returned  to  the  jail ;  that  the  chief  officer 
of  the  hospital  then  notify  the  warden  or  jailer,  and  that  the 
Ijutter  thereupon  resume  custody  of  the  priscmer.  If  the 
prisoner  actually  escapes,  while  going  to.  remaining  at,  or 
retaining  from  the  hospital,  a  new  execution  may  be  issued 
against  his  person,  if  he  was  in  custody  by  Tirtue  of  an 
execution ;  or,  if  he  was  in  custody  by  virtue  of  an  order  of 
arrest,  a  new  order  of  arrest  may  be  granted,  upon  proof  by 
affidavit  of  the  facts  specified  in  tlus  section,  without  other 
proof,  and  without  an  undertaking. 

§  128.  Strong,  sfHrituous,  or  fermented  liquor,  or  wincL 
shall  not,  on  any  pretence,  be  sold  within  a  building  used  and 
established  as  a  laiL  Spiritiiou&  fermented  or  oCber  liquor, 
except  cider,  and  that  quality  of  beer  called  table-beer,  shall 
not  be  brought  into  a  jail  for  the  use  of  a  person  confined 
therein,  without  a  written  permit  by  the  physician  to  the  jaiL 
which  must  be  delivered  to  and  kept  by  the  keeper  thereof, 
specifying  the  quantity  and  kind  of  liquor  which  may  be  fur- 
nished, the  name  of  the  prisoner  for  whom,  and  the  tone  dur- 
ing winch  tiie  same  may  be  furnished. 

§  129.  Such  a  permit  shall  not  be  granted,  unless  the 
physician  is  satisfied,  that  the  liquor  allowed  to  be  furnished 
IS  necessary  for  the  health  of  the  prisoner,  for  whose  use  it  is 
permitted    and  that  fact  must  be  stated  in  the  permit 

^  ISO.  A  person  who  brings  into  or  sells  in  a  jail,  strong, 
spirituous,  fermented,  or  other  Uquor,  or  wine,  contrary  to  the 
foregoing  provisions  of  this  article ;  or  a  sherilT,  keeper  of  a 
jail,  assistant-keeper,  or  an  officer,  or  person  employed  in  or 
about  a  jail^  who  knowingly  suffers  liquor  or  wine  to  be  sold  or 
used  therein,  contrary  to  this  article,  is  guilty  of  a  misde- 
meanor, and  shall  be  punished  accordingly.  A  conviction  also 
operates  as  a  forfeiture  of  his  office. 

§  131.  A  sheriff  or  jailer,  upon  whom  a  paper  in  an  action 
or  special  proceeding,  directed  to  a  prisoner  in  his  custody,  is  ji  Abb.  N 
lawfully  served,  or  to  whom  such  a  paper  is  delivered  for  a  c.  172. 
prisoner,  must,  within  two  days  thereafter,  deliver  the  same 
to  the  prisoner,  vrith  a  note  thereon  of  the  time  of  the  service 
thereof  upon,  or  the  receipt  thereof  by  him.  For  a  neglect  or 
violation  of  uiis  section,  the  sheriff  or  jailor,  guilty  thereof,  is 
liable  to  the  prisoner  for  all  damages  occasioned  thereby. 

§  132.  Subject  to  reasonable  regulations,  which  the  sher-       „       ^ 
iff  may  estabUsh  for  that  purpose,  a  sheriff,  jailor,  or  other  of-  **  """*  '^ 
fleer,  who  has  the  custody  of  a  prisoner,  must  permit  such 
access  to  him  as  is  necessary,  for  the  personal  service  of  a 
paper  in  an  action  or  special  proceeding,  to  which  the  prison- 
er &  a  party,  and  which  must  be  personally  served. 

§  133.  A  sheriff  must  receive  into  his  jail  and  keep  a  pris- 
oner, committed  to  the  same,  by  virtue  of  civil  process  issued 
by  a  court  of  record,  instituted  under  the  authority  of  the 
United  states,  until  he  is  discharged  by  the  due  course  of  the    aqqIp 
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laws  of  the  United  States,  in  the  same  manner  as  if  he  "was 
oonrniitted  by  virtue  of  a  mandate  in  a  civil  action,  issued  from 
a  court  of  the  State.  The  sheriff  may  receive,  to  his  own  use, 
the  money  payable  by  the  United  States  for  the  use  of  the 
jail. 

§  134.  A  sheriff,  or  jailer,  to  whose  ^ail  a  prisoner  is  cx>in- 
minted,  as  prescribed  in  the  last  section,  is  answerable  for  his 
safe  keeping,  m  the  courts  of  the  United  States,  according  to 
the  laws  thereof. 

ARTICLE  THIRD. 

Temporary  Jails,  and  Temporary  Removal  of  Peuson- 
ERs  from  Jail. 

i  186.  When  Jail  becomes  unfit,  thereto,  before  removal, 

etc.,  another  to  be  desig-  2  140.  Id.;  to  prisoners  removed. 

Dated.  141.  When  designation  to    be 

186.  Designation,     how      an-  revoked,  etc. 

nailed.  142.  Copy  of  revocation  to  be 

137.  Copy  of  designation  to  be  served  on  sheriff;  sher- 

seryed   on    the    sherifl^  iff's  duty  thereon. 

etc.  143.  RemoTRl  of  prisoners   in 

138.  Prisoners    already    upon  case  of  fire. 

jail  liberties.  144.  What  officer  to  act  in  case 

139.  Jail  liberities  to  prisoner,  of  absence,  etc 

who    becomes    entitled 

6  N  Y  I'uS;      §  1 85.     [Am'd  1877, 1895.  amendmmt  to  take  effect  January 
388.  '  1, 1896.]    u  there  is  no  jail  in  a  county,  or  the  jail  becomes 

unfit  or  nnsafe  for  the  confinement  of  some  or  all  of  the 
prisoners,  or  is  destroyed  by  fire  or  otherwise ;  or  if  a 
pestilential  disease  brealks  out  in  the  jail,  or  in  the  Yicinity 
of  the  jail,  and  the  physician  to  the  jail  certifies  that  it  is 
likely  to  endanger  the  health  of  any  or  all  of  the  prisoners  in 
the  jail ;  the  county  judge,  or,  in  the  city  and  county  of  New 
York,  the  presiding  justice  of  the  appellate  division  of  the 
supreme  court  of  the  first  department,  must,  by  an  instru- 
ment in  writing,  filed  with  the  clerk  of  the  county,  designate 
another  suitable  place  within  the  county,  or  the  jail  of  a 
contiguous  county,  for  the  confinement  of  some  or  all  of  the 
prisoners,  as  the  case  rec^uires.  The  place  so  designated 
thereupon  becomes,  to  all  intents  and  purposes,  except  as 
otherwise  prescribed  in  this  Brticle,  the  jail  of  the  county  for 
which  it  has  been  so  designated,  and  the  purposes  expressed 
in  the  instrument  designating  the  same. 
19  Hun,  184.  g  13Q.  The  designation  may  be  modified  or  revoked,  by 
the  judge  making  the  same,  by  a  like  instrument  in  writing, 
fllea  with  the  clerk  of  the  county. 

§  137.  The  county  clerk  must  serve  a  copy  of  the  desig- 
nauon,  duly  certified  by  him,  under  his  omcial  seal,  on  the 
sheriff  and  Keeper  of  the  jail  of  a  contiguous  county  so  desig- 
nated. The  sheriff  of  that  county  must,  upon  the  dehvery  of 
the  sheriff  of  the  county  for  which  the  designation  is  made, 
receive  into  his  jail,  and  there  safely  keep,  all  persons  who 
•  may  be  lawfully  confined  therein,  pursuant  to  £his  article , 
and  he  is  responsible  for  their  safe  keeping^  83  if  he  was  the 
sheriff  of  the  county  for  which  the  designation  is  made. 

§  138.  If  a  prisoner  has  been  admitted  to  the  liberties  of 
the  jail  of  the  county,  for  which  the  designation  is  made,  he 
must,  notwithstanding,  remain  within  those  liberties ;  but  he 
may  be  removed  by  the  sheriff,  to  whom  he  has  given  bond 
for  the  hberties,  to  the  jail  or  other  place  so  designated,  and 


SS  18^144  TEMPORARY  J  AHA  Sft 

confined  therein^  in  a  case,  where  the  sheriff  might  oonflne 
him  in  the  jail  of  his  own  county. 

§  1 30.  If  a  person,  who  is  arrested,  before  or  after  the 
designation,  by  tne  sheriff  of  the  county  for  which  the  desig- 
nation is  made,  becomes  entitled,  after  the  designation,  and 
before  his  removal,  to  the  liberties  of  the  jail,  he  must  be  ad- 
mitted to  the  liberties  of  the  jail  of  that  county,  as  if  the 
desiCTation  had  not  been  made ;  but  he  may  be  removed  by 
the  sneriff  to  the  jail,  or  other  place,  so  desi^ated,  and  con- 
fined therein,  in  a  case,  where  the  sheriff  mi^t  confine  him  in 
the  jail  of  his  own  county. 

§  1 40.  If  a  person  confined  in  or  removed  to  the  jail  of  a 
contiguous  county,  desispated  as  prescribed  in  this  article, 
becomes  entitled  to  the  liberties  of  the  jail,  the  sheriff  of  thau 
county  must  admit  him  to  the  jail  libeilies,  as  if  he  had  been 
origiimUy  arrested  by  that  sheriff,  on  a  mandate  directed  to 
him. 

§  141.  When  a  jail  is  erected  for  the  coun^,  for  whose 
use  the  designation  was  made,  or  its  jail  is  renoered  fit  and 
safe  for  the  confinement  of  prisoners,  or  the  reason  for  the 
designation  of  another  jail  or  place  has  otherwise  ceased  to 
be  operative,  the  designation  must  be  revoked,  as  prescribed  in 
this  article. 

§  142.  The  county  clerk  must  immediately  serve  a  copy 
of  the  revocati(Mi,  duly  certified  by  him  under  his  official  seal, 
u|x>n  the  sheriff  of  the  same  county  ;  who  must  remove  the 
prisoners  bek)nging  to  his  custody,  and  confined  without  his 
county,  to  his  proper  jaiL  If  a  prisoner  has  been  admitted  to 
the  jail  liberties  in  the  other  county,  he  must  also  be  removed; 
and  he  is  entitled  to  the  liberties  of  the  jail  of  the  county,  to 
which  he  is  removed,  without  a  new  bond,  as  if  he  had  been 
originally  admitted  to  the  jail  liberties  in  that  county  ;  and 
the  bond  given  by  him  applies  accordingly  to  those  liberties. 

^  143.  If,  by  reason  of  a  jail,  or  a  building  near  a  jail, 
b^ng  on  fire,  there  is  reason  to  apprehend  that  some  or  all  of 
the  prisoners  confined  in  the  jail,  may  be  injured^  or  may  es- 
cape, the  sheriff  or  keeper  of  the  jail  may,  in  his  dircretion, 
remove  them  to  some  safe  and  convenient  place,  and  there 
confine  them^  until  they  can  be  safely  retumea  to  tne  jail ;  or, 
if  the  jail  is  aestroyed,  or  so  injured,  that  it  is  unfit  or  unsafe 
for  the  confinement  of  the  prisoners,  until  a  designation  is 
made,  as  prescribed  in  section  one  hundred  and  thirty-five  of 
Uusact. 

§  144.  [Am^d  1895,  ammdmtnt  to  take  tfftd  January  1, 
1896.]  If  the  connty  judge,  or  the  presiding  jnstioe  of'  the 
appellate  division  of  the  supreme  conrt  of  the  first  depart- 
ment, is  absent  or  unable  to  act,  or  if  his  office  is  vacant,  a 
designation,  or  the  revocation  or  modification  thereof,  as 
prescribed  in  this  article,  may  be  made,  in  any  connty,  ex- 
cept New  York,  by  the  specisd  county  judge  or  the  district 
attorney,  or  in  the  dty  and  comity  of  New  York,  by  any  jus- 
tice of  Uie  iq>pellate  division. 

ARTICLE  FOURTH. 
Jail  LiBKRTiBS ;  Escapes. 

}  146.  Jan   liberties   in   certain  Jail. 

coanties.  {  140.  who  admitted  to  IfbertfeB. 

14ft.  Id.;  in  other  counties.  160.  Undertaking   to   be   exe- 

147.  Id.;  how  laid  out.  cuted    by   prisoner;   its 

148.  Copy  to  be  kept  posted  in  contents.                           ^           Y 
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I  151,  For  whom  undertaking  to       {  156.  When  court   may   order 

be  held.  prisoner  out  of  sheriff^s 

162.  Prisoner  to  be  committed  custody. 

when    sureties    insuffi-  157.  Prisoners   committed  for 

cient.  contempt 

158.  Surrender  of  prisoner  by  158.  SheriiTs  liability   for   es- 

his  sureties.  cape. 

154.  How  surrender  made.  159.  Penalty  for  connivance  at 

155.  What  deemed  and  what  escape  by  a  sherifr*  etc 
not  deemed  an  escape. 

{ 1715  Con-      §  145,     [Am*d  1895.]    The  following  are  the  liberties  of 

*****  J^^^t^  the  jail  for  each  of  tlie  counties  specified,  to  wit:  For  the 

1^18^0  ®^*y  ^^^  connty  of  New  York,  the  whole  of  that  city  and 

675.  county  ;  for  the  county  of  Onondaga,  the  whole  of  the  city 

of  Syracuse ;  for  the  county  of  Monroe,  the  whole  of  the 

city  of  Kochester ;  for  the  county  of  Erie,  the  whole  of  the 

city  of  Buflfelo ;  for  the  county  of  Dutchess,  the  whole  of 

the  city  of  Poughkeepsie ;    for  the  county  of  Kings,  the 

whole  of  that  county  ;  for  the  county  of  Albany,  the  whole 

of  the  city  of  Albany  ;  for  the  connty  of  Jefferson,  the  whole 

of  the  city  of  Watertown  ;  for  the  county  of  Herkimer,  the 

whole  of  the  Tillage   of   Herkimer;    for   the   county    of 

Rensselaer,  the  whole  of  the  city  of  Troy  ;  for  the  county  of 

Niagara,  the  whole  of  the  city  of  Lookport. 

§  1 46.  The  liberties  of  the  iail  in  each  of  the  other  counties 
of  the  State,  as  heretofore  established,  shall  continue  to  be  the 
liberties  thereof,  until  thev  are  altered,  or  new  liberties-  are 
established,  as  prescribed  by  law. 

§  147.  Where  the  liberties  of  a  jail  are  altered  or  estab- 
lished, by  resolution  of  the  board  of  supervisors,  as  prescriljed 
by  law,  a  space  of  ground,  adjacent  to  the  jail,  and  not  ex- 
ceedmg  five  hundred  acres  in  quantity,  must  be  laid  out  as 
the  jailUberties,  in  a  square  or  rectangle  as  nearly  as  may  be ; 
but  a  stream  of  water,  canal,  street,  or  highw^ay,  may  be 
adopted  as  an  exterior  hue.  notwithstanding  it  is  not  in  a 
straight  line,  or  is  not  at  rignt  angles  with  the  other  extenor 
lines  of  the  liberties.  A  resolution  establishing  or  altering  jail 
liberties,  must  contain  a  particular  description  of  their  bound- 
aries ;  and  as  soon  as  may  be  after  its  adoption,  the  )x)iuid- 
aries  must  be  designated  by  monuments,  inclosures,  i«)stj*,  or 
other  visible  and  permanent  marks,  at  the  exi>eiise  of  the 
county. 

§  148.  The  county  clerk  must,  within  one  week  after  a 
resolution  of  the  board  of  supervisors,  establishing  or  altering 
jail  libMerties-  has  been  filed  in  his  office,  deliver  an  exemplified 
copy  thereof  to  the  keeper  of  the  jail  who  must  keep  the  same 
exposed  to  public  view,  in  an  open  and  public  part  of  the  jail, 
and  exhibit  it  to  each  person  aamitted  to  the  liberties  of  the 
jail,  at  the  time  of  his  executing  a  bond  for  that  purpose.        ^ 

_.  „      p^        §  149.  lAm''d  1886.]    A  person  in  the  custody  of  a  sheriflP 
laeT  ^y  virtue  of  an  order  of  arrest ;  or  of  an  execution  in  a  civil 

action  ;  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  is  entitled  to  be  admitted  to  the  liberties  of  the  jail^  upon 
delivering  to  the  sheriff  an  undertaking  as  prescribed  in  the 
next  section. 


Digitized  by  VjOOQ  IC 


IS  150-155        JAIL  LIBERTIES  AND  ESCAPEa  29 

§  150.  [^m'dlS86.]  The  undertaldng  must  be  executed 
by  the  prisoner  and  one  or  more  sufficient  sureties,  residents  67  N.  T.  237. 
and  householders  or  freeholders  of  the  county,  in  a  penalty  at 
least  twice  the  sum  in  which  the  sheriff  was  required  to  hold 
the  defendant  to  bail,  if  he  is  in  custody  under  an  order  of 
arrest,  or  has  been  surrendered  in  exoneration  of  his  bail 
before  Judgment ;  or  directed  to  be  collected  by  the  execution, 
if  he  is  in  custody  under  an  execution ;  or  remaining  uncol- 
lected upon  a  judgment  against  him  if  he  has  been  surrendered 
after  judgment ;  conditioned  that  the  person  so  in  custody 
shall  remain  a  prisoner,  and  shall  not,  at  any  time  or  in  any 
manner,  escape  or  go  without  the  liberties  of  the  jail,  until 
discharged  by  due  course  of  law. 

The  provisions  regulating  the  justification  of  bail,  contained 
in  article  third  of  title  first  of  chapter  seventh  of  this  act, 
govern,  except  as  otherwise  expressljr  prescribed  in  this 
article  with  respect  to  the  notice  of  justification  of  the  sure- 
ties ;  the  officers  before  whom  they  must  justify  ;  the  substi- 
tution of  new  sureties  or  a  new  undertaking ;  the  examination 
and  qualifications  of  the  new  sureties,  and  the  allowance  of  the 
undertaking.  But  after  the  allowance  the  undertaking  must 
be  delivered  to  the  party  at  whose  instance  the  prisoner  is  in 
custody. 

§  161.  [^m'd  1886.]  An  undertaking  so  taken  is  held  for 
the  indemnity  of  the  sheriff  taking  it,  and  of  the  party  at 
whose  instance  the  prisoner  executing  it  is  confined. 

§  162.  [^m*dl886.]    If  the  party  at  whose  instance  the 

Snsoner  is  in  custody  discovers  that  a  surety  therein  is  insuf- 
cient,  he  may,  upon  proof  of  the  fact,  by  affidavit  or  other- 
wise, apply  to  the  court  or  to  a  judge  thereof,  on  whose  process 
or  mandate  such  prisoner  is  in  custody,  or  to  the  county  judge 
of  the  oountv  where  such  prisoner  is  confined,  and  the  court 
or  a  judge  tnereof,  or  such  county  judge  may  make  an  order 
committing  such  prisoner  to  close  confinement  in  the  jail  until 
another  undertaking,  with  good  and  sufficient  sureties,  is 
offered. 

§  163.  lAm'd  1886.]  One  or  more  of  the  sureties  in  an  un- 
dertaking given  for  the  liberties  of  a  jail  may  surrender  the 
principal  at  any  time  before  judgment  is  rendered  against 
them  m  an  action  on  the  undertaking,  but  thev  are  not  exon- 
erated thereby  from  a  Uability  incurred  beK>re  making  the 
surrender, 

§  164.  iAm'd  1886.]  The  surrender  must  be  made  as  fol- 
lows: The  surety  or  sureties  making  it  must  take  the  principal 
to  the  keeper  of  the  jail,  who  must,  upon  his  or  their  written 
requisition  to  that  effect,  take  the  principal  into  his  cutody 
and  indorse  upon  the  undertaking  given  for  the  liberties,  an 
acknowledgment  of  the  surrender,  and  also,  if  recjuired  give 
the  surety  or  sureties  a  certificate,  acknowledging  the  sur- 
render. 

§  166.  lAm'd  1886.]  The  going  at  large  within  the  liber- 
ties of  the  jail  in  which  he  is  m  custody,  of  a  prisoner  who  has 
executed  such  an  undertaldng,  or  of  a  prisoner  who  would  be 
entitled  to  the  liberties  upon  executing  such  an  undertaking, 
is  not  an  escape.  But  the  going  at  large  beyond  the  liberties 
by  a  prisoner,  without  the  assent  of  the  party  at  whose  in- 
stance he  is  in  custody,  is  an  escape,  and  the  sheriff  in  whose 
custody  he  was,  or  his  sureties,  has  tne  same  authority  to  pur* 
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sue  and  retake  him  as  if  he  had  escaped  from  the  jaiL  Suck 
an  escape  forfeits  the  undertaking  for  the  liberties,  if  anv 
subject  to  the  provisions  of  the  next  article  of  this  title.  ' 

^.§  \^^'  lAm'dlsp,}  Where  a  person,  who  has  be^  in- 
dicted for  a  crumnal  offence,  is  helrf^by  a  sheriff,  by  virtue  of 
a  mandate  in  a  civd  action  or  special  proceediuir,  the  court, 
m  which  the  mdictment  is  pending,  may  makeS  order  r^ 

auiring  the  sheriff  to  bring  him  before  the  court,  whereuDon 
tie  court  may  make  such  disposition  of  the  prisoner,  as  toit 
seems  proper.  The  sherifiTs  fees  and  expenses,  in  so  doinfii 
are  a  county  charge  of  the  county  wherein  the  court  is  sitting 
1UN.Y.584.  §  157.  A  prisoner,  committed  to  jail  upon  process  for 
contempt,  or  conmutted  for  misconduct  in  a  case  prescribed 
P7/*w».™"s*^  ^  actually  confined  and  detained  within  the 
jail,  untal  he  is  discharged  bv  due  course  of  law,  or  is  removed 
to  another  jail  or  place  of  confinement,  in  a  case  prescribed 
by  law.  A  sheriff  or  keeper  of  a  jail,  who  suffers  such  a  pris- 
oner to  eo  or  be  at  large  out  of  his  jail,  except  by  virtue  of  a 
wnt  of  habeas  corpus,  or  by  the  special  direction  of  the  court 
oommittine  him,  or  in  a  case  specially  prescribed  by  law  •  is 
liable  to  the  party  aggrieved,  for  his  damages  sustained 
thereby,  and  is  guilty  of  a  misdemeanor.  If  the  commitment 
was  for  the  non-payment  of  a  sum  of  money,  the  amount 
thereof,  with  interest,  is  the  measure  of  damages. 

J(  168.  [^m'dl886.]  Where  a  prisoner  in  a  sheriff's  cus- 
y  goes  or  is  at  large  beyond  the  fiberties  of  the  jail,  with- 
out the  assent  of  the  party  at  whose  instance  he  is  in  custody, 
the  sheriff  is  answerable  therefor  until  an  undertaking  for  the 
liberties  of  the  jail  is  given  and  approved,  in  an  action  acnunst 
him  as  follows : 

L  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of 
arrest  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail  before  judgment^  the  sheriff  is  answerable  to  the  extent 
of  the  damages  sustamed  by  the  plaintiff. 
M  N  T  44fi.  2.  If  the  prisoner  was  in  custody  by  virtue  of  any  other 
inandate  or  in  consequence  of  a  surrender  in  exoneration  of 
his  bail  after  judgment,  the  sheriff  is  answerable  for  the  debt, 
damages,  or  sum  of  money,  for  which  the  prisoner  was  comh 

§  169.  Asheriff  or  other  oflftcer.  who  demands  or  receives 
a  reward,  gratuity,  or  other  valuable  thing,  to  procure,  assist, 
connive  at  or  permit  an  escape  of  a  prisoner  in  his  custody, 
is  guilty  of  a  misdemeanor,  and  shall  be  punished  accordingly. 
A  conviction  also  operates  as  a  forfeiture  of  his  office,  and  dis- 
qualifies him  forever  thereafter  from  holding  the  same. 

ARTICLE  FIFTH. 
Action  upon  an  Assignment  of  a  Bond  for  Jail  LiBEBTDca 

2  160.  Defence  inaction  by sher-       %  166.  Judgment  against  sheriflf 
iff  on  undertaking.  is  evidence  of  damages. 

161.  Judgment  against  sheriff         166.  Action  on  forfeited  undei^ 

to   be  evidence  against  taking. 

sureties,  etc.  167.  Id.;  damages  recoyerable. 

162.  Summary   Judgment    for  168.  Such  action   bars  action 

sheriff.  against  sheriff. 

163.  Requisites  of  application  169.  Dtffence  in  action  on  for* 

therefor.  feited  undertaking. 

164.  Such   a  Judgment    when         '170.  Stay  of  Judgment  inaction 

stayed.      Same ;      when  against  sheriff. 

Taoated.  ,  171.  Defence  of  sheriff  in  ac- 

tion for  escape. 
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§  160.  lAm^dlSSld.}  In  an  action  brou^t  on  an  under- 
taking for  the  jail  liberties,  it  is  a  defence  that  the  prisoner 
voluntarily  returned  to  the  liberties  of  the  jail  from  which  be 
escaped  or  was  recaptured  by,  or  surrendered  to  the  sheriff 
from  whose  custody  he  escaped  before  the  commencement  of 
the  action.  The  defendants  may  make  that  or  any  other  de- 
fence to  the  action,  which  might  be  made  by  the  sheriff  to  an 
action  against  him  for  the  escape. 

§  161.  But  if  judgment  has  been  rendered  against  the 
sheriff,  in  an  action  brought  for  the  escape,  and  due  notice  of 
the  pendency  of  the  action  was  eiven  to  the  prisoner  and  his 
sureties,  to  enable  tiiicm  to  defend  the  same,  the  judgment 
against  the  sheriff  is  conclusive  evidence  of  his  nght  to  re- 
cover against  the  prisoner  and  his  sureties,  to  whom  the 
notice  was  given,  as  to  any  matter  which  was  or  might  have 
been  controverted,  in  the  action  against  the  sheriff. 

§  162.  {Am'd  1886.1  In  an  action  brought  by  a  sheriff  on 
an  undertaking  for  the  jail  Ubertaes,  if  it  appears  to  the  courl^ 
upon  a  motion  made  in  behalf  of  the  shenff,  that  judjgment 
has  been  rendered  against  him  for  the  escape  of  the  prisoner, 
and  that  due  notice  of  the  pendency  of  the  action  against  him 
was  given  to  the  prisoner  and  his  sureties  to  enable  them  to 
defend  the  same,  the  court  must  order  a  summary  judgment 
for  the  i>laintlff ;  and  the  judgment  must  be  entered  accord- 
in^y,  with  costs. 

§  163.  But  to  entitle  a  sheriff  to  move  for  such  a  judg- 
ment, he  must  have  served  a  copy  of  his  complaint>  and  given 
twenty  days'  notice  of  the  motion. 

§  164.  If  it  appears,  on  the  hearing  of  the  motion,  t^t 
the  defendants  have  a  meritorious  defeno^  which  was  not 
controverted  in  the  action  against  the  sheriff,  and  which  by 
law  coiild  not  have  been  so  controverted^  the  court  may  stay 
proceedings  on  the  judginent,  with  such  limitations  and  upon 
such  terms,  as  it  deems  just,  until  a  trial  in  the  action  :  out 
the  judgnient  must  stand  as  a  security  for  the  sheriff.  If  the 
defence  is  established,  the  court  must  vacate  the  judgment, 
and  render  judgment  for  the  defendant. 

§  166.  lAm'd  1886.]  In  an  action  brou^t  by  a  sheriff  on 
an  undertaking  for  the  jail  liberticaL  a  judginent  against  him 
for  the  escape  of  the  prisoner  is  evidence  of  the  damages  sus- 
tained by  him,  as  if  it  had  been  collected ;  and  he  may  recover 
his  reasonable  attomey^s  and  counsel  fees  and  other  expenses 
in  defending  the  action  against  him,  as  part  of  his  damages^ 

§  166.  iAm'd  1886.]  If  an  undertaking  for  the  jail  Uber- 
ties  is  forfeited  before  the  same  is  duly  allowed,  the  party  at 
whose  instance  the  prisoner  was  confined,  or  in  case  of  his 
death,  his  executor  or  administrator,  may  elect  to  bring  an 
action  on  the  undertaking. 

^  167.  iAm'd  1886.]    The  person  so  electing  may  main- 
tarn  an  action,  on  the  undertakingin  a  case  where  an  action   10  Him,42iL 
might  be  maintained  by  the  sheruf ,  and  he  may  recover  the 
same  damages  for  the  breach  of  the  condition  which  be  might 
have  recovered  in  an  action  against  the  sheriff  for  the  escape. 

§  168.  [^m'd  1886.]  Th€  commencement  of  such  an  ac- 
tion shall  be  deemed  an  election  and  is  a  bar  to  an  action  by 
or  on  bdialf  of  such  person  against  the  sheriff  or  other  officer 
aooq^ting  such  an  undertaking,  for  an  escape  by  the  prisoner 
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executing  the  undertaking,  amounting  to  a  breach  of  the  con- 
dition thereof,  unless  the  escape  was  with  the  assent  of  the 
sheriff  or  other  oflBcer. 

§  169.  [Am'd  18S6.]  In  an  action  brought  as  provided  in 
the  three  last  sections,  the  defendant  naay  make  any  defense 
which  he  might  make  if  the  action  was  brought  by  the  sheriff. 

§  170.  [^m'd  1886.]  If  the  person  so  entitled  to  bring  an 
n  it?  •  action  on  the  undertaking  for  the  jail  liberties,  in  lieu  of  mak- 
o.  186.  |jjg  gmjjj  election  brings  an  action  against  the  fieriff  for  the 

escape,  the  court  may,  except  where  the  escape  was  made 
with  sneriflTs  assent,  stay  proceedings  upon  a  judgment  re- 
cxjvered  against  the  sheriff,  with  such  limitations  and  upon 
such  terms  as  it  deems  just,  until  he  has  had  a  reasonable 
time  to  prosecute  the  undertaking  and  collect  a  judgment 
recovered  thereon. 

§  171.  In  an  action  against  a  sheriff  or  other  oflBcer,  for 
the  escape  of  a  prisoner,  it  is  a  defence,  that  the  escape  was 
without  the  assent  of  the  defendant,  and  that  at  the  com- 
mencement of  the  action,  he  had  the  prisoner  within  the  lib- 
erties, either  by  his  voluntary  return,  or  by  recapture. 

TITLE  m. 
Application  of  the  foregoing  provisions  to  the  proceedings  of 

a  coroner, 
i  172.  Duties  of  coroner  when  jail     liberties;    liability 

sheriffisaparty.  of  coroner  for  sheriff's 

173.  Any  one  of  the  coroners  escape. 

may  act.  {  178.  Coroner    may   prosecnte, 

174,  Arrest  of  sheriff  by  coro-  etc.,  bond  for  liberities. 

ner.  179.  Duties  of  coroner  where 

176.  Sheriff;  how  confined.  sheriff  is  plaintiff 

176,  Place  of  confinement  to  be  180.  Such  prisoner  entitled  to 

deemed  a  jail.  Jail  liberties,  etc. 

177.  Sheriff  to  be  admitted  to  181.  Escape  of  such  prisoner. 

§  172.  In  an  action  or  CT)ecial  proceeding,  to  which  the 
sheriff  of  a  county  is  a  party,  a  coroner  of  the  same  coun^ 
has  all  the  power,  and  is  subject  to  all  the  duties  of  a  sheriff, 
in  a  cause  to  which  the  sheriff  is  not  a  party  ;  except  as  other- 
wise specially  prescribed  by  law. 

§  173.  A  mandate  in  a  civil  action  or  special  proceeding 
which  ranst  or  may  be  executed  by  the  coroners,  or  by  a  cor. 
orer  of  a  county,  must  be  directed  either  to  a  particular  cor. 
oner,  or  generally  to  the  coroners  of  that  county.  Where 
such  a  mandate  is  directed  generally  to  the  coroners  of  a 
csounty,  or  requires  them  to  do  any  act,  it  jnay  be  executed, 
and  a  return  thereto  may  be  made  and  signed,  by  one  of 
them,  but  such  an  act  or  return  does  not  affect  the  others. 

§  174.  [^m'dl886.]  Where  a  mandate  requiring  the  ar- 
rest of  the  sheriff  of  the  county,  is  directed  to  a  coroner,  he 
must  execute  the  same  in  the  manner  prescribed  by  law.  with 
respect  to  the  execution  of  a  sunilar  mandate  by  a  sheriff, 
ana  he  is  authorized  to  take  an  undertaking  on  the  arres^  or 
an  undertaldng  for  the  jail  liberties  in  a  like  case,  and  in 
like  manner,  and  with  Uke  effect,  as  where  such  an  undertak- 
ing may  be  taken  by  a  sheriff. 

§  176.  Where  the  actual  confinement  of  a  sheriff  by  a  cor- 
oner, on  a  mandate,  is  required  or  authorized  by  law,  he  must 
be  oonflned  by  the  coroner,  in  a  house  situated  within  the  lib- 
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trties  of  the  jail  of  the  county,  other  than  the  sherifPs  house, 
or  the  jail,  in  the  same  manner  as  a  sheriiT  is  required  by  law 
to  conmie  a  prisoner  in  the  jail. 

§  1 76.  That  house  thereupon  become  the  jail  of  the  coun- 
ty, for  the  use  of  the  coroner ;  and  each  provision  of  law  rer 
lating  to  the  jail  or  to  an  escape  from  the  jail,  applies  thereto^ 
while  the  sheriff  is  confined  therein. 

§  177.  r-Aw'dl886.]  A  sheriffs©  arrested  must  be  admit- 
ted to  the  liberties  of  the  jail  of  the  county,  in  a  like  case,  and 
upon  executing  a  like  undertaking  to  the  coroner,  as  prescribed 
by  law  for  a  prisoner  in  the  sheriff's  custody.  For  an  escape 
of  the  sheriflr  from  the  liberties,  the  coroner  is  liable,  in  tne 
same  manner  and  to  the  same  extent  as  a  sheriff  for  a  similar 
escape,  and  he  may  make  the  same  defence  as  a  ^eriff. 

§  178.  [^ni'd  1886.1  The  coroner  may 'prosecute  an  un- 
dertaking for  the  hberties  taken  by  him,  and  is  entitled  to  aU 
the  rights  and  subject  to  all  the  liabilities  prescribed  by  law, 
with  respect  to  a  similar  undertaking  taken  by  a  sheriff.  The 
undertaking  may  be  assigned  by  him  to  the  party  at  whose 
instance  the  sheriff  was  arrested,  and  the  same  proceedings 
may  be  had  thereupon  as  upon  an  undertaking  tcueen  and  as- 
signed by  a  sheriff  m  a  similar  case. 

§  179.  A  person  arrested  by  a  coroner,  in  an  action  or 
special  proceeding,  in  which  the  sheriff  of  the  county  is  plain- 
tiff, must  be  confined  in  the  jail  of  the  county,  in  a  case  where 
such  a  confinement  is  required  or  authorized  by  law :  but  the 
coroner  is  not  liable  for  an  escape  of  the  prisoner  from  the 
jail,  after  he  has  been  confined  therein.  A  person  so  confined 
must  be  kept  and  treated,  in  all  respects,  like  a  prisoner  con- 
fined by  the  sheriff. 

§  1 80.  {Am'd  1886.]  A  person  so  arrested  by  a  coroner  is 
entitled  to  be  discharged,  or  to  the  liberties  of  the  jail,  as  the 
case  requires,  upon  giving  an  undertaking  to  the  coroner  in 
the  like  manner,  ana  in  a  like  case,  in  which  a  person  arrested 
by  a  sheriff  would  be  entitled  to  be  discharged,  or  to  the  liber- 
ties. The  undertaking  so  given  must  be  in  all  respects  similar 
to  that  required  to  be  given  to  a  sheriff,  and  it  has  the  like  ef- 
fect, and  may  be  assigned  and  proceeded  upon  in  like  man- 
ner. 

§  181.  A  coroner  is  answerable  for  an  escape  of  a  prison- 
er, admitted  by  him  to  the  liberties  of  the  jail,  in  the  same 
manner  and  to  the  same  extent,  as  a  sheriff,  and  may  inter- 
pose a  like  defence. 

TITLE  IV. 

PowerSy  duties  and  liabUities  of  an  incoming  and  outgo> 

ing  sheriff,  respectively ,  touching  the  matters  iududed 

in  this  chapter* 

\  182.  Certificate  to  be  famished  185.  Former  sheriff  to  execute 

to  new  sheriff.  instrument. 

183.  Powers  of  former  sheriff;  186.  Former  sheriff  to  execute 

when  to  cease.  certain  process. 

184.  Jails,  process,  etc.,  to  be  187.  Certain  orders  to  be  de- 

deliyed  to  new  sherifl^  live  red  to  and  returned 

by  new  sheriff. 

*  For  the  law  regulating  sheriffs  in  the  county  of  New  York,  see 
L.  1890  c  623. 
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2  188.  Delivery  of  prisoners,  pro-       g  189.  Undeivsheriff.  etc.,  when 
cess,  etc.,  now  enforced.  to  comply  with  the  foro* 

going  proTisions. 

t  How.  Pr.  §  182.  Where  a  new  sheriff  has  been  elected  or  appoint- 
N.  8.  236.  ed,  and  has  Qualified  and  given  the  security  required  by  law, 
SN.Y.Supp.  the  clerk  of  the  county  must  furnish  to  the  new  sheriff  a  certi- 
^^  ficate,  under  his  hand  and  ofBcial  seal,  stating  that  the  person 

80  appointed  or  elected,  has  so  qualified  and  given  security. 

84  N.  Y.  222.  §  ^  ®^'  Upon  the  commencement  of  the  new  sheriff's  term 
of  office,  and  the  service  of  the  certificate  on  the  former  sher- 
iff, the  latter's  powers  as  sheriff  cease,  except  as  otherwise 
expressly  prescribed  by  law. 

§  184.  "Within  ten  days  after  the  service  of  the  certificate^ 
upon  the  former  sheriff,  he  must  deliver  to  his  successor : 

1.  The  jail,  or  if  there  are  two  or  more,  the  jails  of  the 
oounty,  with  all  their  appurtenances,  and  the  property  of  the 
county  therein. 

2l  All  the  prisoners  then  confined  in  the  jail  or  jaila 

8.  All  process,  ordere,  commitments,  and  all  other  papers 
and  documents,  authorizing,  or  relating  to  the  confinement  or 
custody  of  a  prisoner,  or,  if  such  a  process,  order,  or  commit- 
ment has  been  returned,  a  statement  in  writing  of  the  con- 
tents thereof,  and  when  and  where  it  was  returned. 

83  N.  Y.  174,       ^*  -^^^  mandates,  then  in  his  hands,  except  such  as  he  has 

fully  executed,  or  has  begun  to  execute,  by  the  collection  of 
money  thereon,  or  by  a  seizure  of  or  levy  on  money  or  other 
property,  in  pursuance  thereof. 

88  N  Y  403.        §  186.  At  the  time  of  the  delivery,  the  former  sheriff 
'    ■  must  execute  an  instrument,  reciting  the  propertv,  documents, 

and  prisoners  delivered,  specifying  particularly  the  process  or 
other  authority,  by  which  each  pnsoner  was  committed  and  is 
detained,  and  whether  the  same  has  been  returned  or  is  de- 
livered to  the  new  sheriff.  The  instrument  must  be  delivered 
to  the  new  sheriff,  who  must  acknowledge,  in  writing,  upon  a 
duplicate  thereof,  the  receipt  of  the  property,  documents  and 
prisoners,  therein  specified ;  and  deliver  sucn  duplicate  and 
acknowledgment  to  the  former  sheriff.* 

§  186.  Notwithstanding  the  election  or  appointment  of  a 
new  sheriff,  the  former  sheriff  must  return,  in  his  own  name, 
each  mandate  which  he  has  fully  executed ;  and  must  proceed 
with  and  complete  the  execution  of  each  mandate  which  he 
has  begun  to  execute,  in  the  manner  specified  in  subdivision 
fourth  of  the  last  section  but  one. 

84  N.Y.  222.        §  187.  Where  a  person,  arrested  by  virtue  of  an  order  of 


the  new  sheriff,  and  be  returned  by  him  at  the  return  day 
therepf ,  with  the  proceedings  of  the  former  sheriff  and  of  the 
new  dierlff  thereon. 

§  188.  If  the  former  sheriff  neglects  or  refuses  to  deliver 
to  nis  successor,  the  jail,  or  any  of  the  property,  documents  or 
prisoners  in  his  charge,  as  prescribed  m  this  title,  his  succes- 
sor must,  notwithstanding,  take  possession  of  the  jail,  and  of 
the  property  of  the  county  therein,  and  the  custody  of  the 

*  For  law  regulating  sheriffs  office  in  New  York  ooanty,  see  L. 
1890  c  623  2 16. 
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prisoners  therein  confined,  and  proceed  to  compel  the  deliv- 
ery of  l^e  doooments  withheld,  as  prescribed  by  law. 

§  189.  If,  at  the  time  when  a  new  sheriff  qualifies,  and 
^ves  the  securitv  required  by  law,  the  office  of  the  former 
sheriif  is  executed  by  his  under-sheriff,  or  by  a  coroner  of  the 
county,  or  a  person  specially  authorized  for  that  purpose,  he 
must  comply  with  the  provistons  of  this  title,  and  perform 
the  duties  thereby  required  of  the  former  sheriff. 

CHAPTER  m. 

CIVIL  JURISDICTION  OP  THE  PRINCIPAL  COURTS 
OF  RECORD:  ORGANIZATION,  MEMBERS,  AND 
OFFICERS  THEREOF :  DISTRIBUTION,  AND  DIS- 
PATCH OF  BUSINESS  THEREIN. 

TITLE     L— The  cjourt  of  appeals. 

TITLE    n.~TmB  supreme  court,  nfOLUDma  the  cirouit 

COURTS. 

TITLE  m.— AnncLB  One.     The  Coubt  of  OiiAiMS. 
TITLE   IV.— The  marine  court  of  the  citt  of  New  Toes.' 
TITLE    v.— The  county  courts. 
TITLE  L 
The  court  of  appeals. 

AmncLKl,  JurisdioUoDfAod  mode  of  «xercisiDg  the  same;  general 
powers ;  terms  and  sittioga. 
S.  The  clerk  of  the  court. 

a.  The  sUte  reporter;  publication  and  diatribation  of  the 
reports. 


ARTICLE  FIRST. 

jubjbdicnoh,  axd  mode  of  exebcisinq  the  same  ; 
Gemb&al  Powebs  ;  Terms  aed  bithmos. 

1 190.  Hie  joriadlction    of    the  dered,    and  proceedlnga 

court  of  appeala  in  civil  thereupon, 

actiona  I  195.  Second    and    anbaequent 

191.  Iimitationa.exoeptionaand  appeala. 

conditiona.  196.  Timea  and  placea  of  hold- 

192.  Appeala  from    csrtain  or-  ing  terma. 

dera  now  heard.  197.  Court  may  be  held  in  any 

198.  Court  m*7  mftke  mlea.  building  :  adjonmmenta. 

194.  BemitUtnr;     when    Jndg-  198.  Offloera  to  be  appointed  bj 

ment  abaolute  to  be  ren-  court. 

81  N.  T.  306: 

i  190.     [Am'd  1882,  1895,  amendment  to  take  effect  January  ^  jd.  6^j 

1,1896.]    The  court  of  appeals  has  exclnBive  jurisdiction  to  io3  id  378; 

roTiew  upon  appeal  evtry  actnal  determination  made  prior  to  ]^  ^.^* 

the  last  day  of  December,  eighteen  hundred  and  ninety-five,  661:  ii'i  id. 

at  a  general  term  of  the  supreme  court,  or  by  either  of  the  499!  135  i^*. 

superior  city  courts,  as  then  constituted,  in  all  cases  in  ^|  1^  J^- 

whiob,  under  the  prorisions  of  law  existing  on  said  day,  ap-  as. ' 


146N.T.640. 
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18  Week.  P^aIs  might  be  taken  to  the  court  of  appeals.  From  and  after 
82^  Y^wS-  *^®  ^^^  ^^y  ^^  December,  eighteen  hundred  and  ninety-five, 

86  Id.  162;  the  jurisdiction  of  the  court  of  appeals  shall,  in  civil  actions 
187  K Y.  436.'  "^^  proceedings,  be  confined  to  the  review  upon  appeal  of 
3  Hun,  6K4.  the  actual  determinations  made  by  the  appellate  division  of 

87  Id.  153;'  the  Supreme  court  in  either  of  the  following  cases,  and  no 
ia.^»«;  105  otters: 

128  N.  Y.  98. 
119  N.Y.  163. 

189  N.jr.  61.  1.  Appeals  may  be  taken  as  of  right  to  said  court,  from 
judgments  or  orders  finally  determining  actions  or  special 
proceedings,  and  from  orders  granting  new  trials  on  ex- 
ceptions, where  the  appellants  stipulate  that  upon  affirm- 
ance, judgment  absolute  shall  be  rendered  against  them. 

2.  Appeals  may  also  be  taken  from  determinations  of  the 
appellate  division  of  the  supreme  court  in  any  department 
where  the  appellate  diviKion  allows  the  same,  and  certifies 
that  one  or  more  questions  of  law  have  arisen  which,  in  its 
opinion,  onght  to  be  reviewed  by  the  court  of  appeals,  in 
which  case  the  appeal  brings  up  for  review  the  question  or 
questions  so  certified,  and  no  other  ;  and  the  court  of  appeals 
shall  certify  to  the  appellate  division  its  determination  upon 
such  questions. 


§  191.  [Am*d  1877,  1887,  1888.  1895,  1896.]  Thejurisdic- 
94  ^d  618*  ^^^^  conferred  by  the  last  section,  is  subject  to  the  following 
24  N.  Y.  *  limitations,  exceptions  and  couditions  :  149 n.y.  183  . 
state  Bep.  1.  No  appeal  shall  be  taken  to  said  court,  in  any  civil  action 
538.  or  projee  ling  commenced  in  any  court  other  than  the  su- 
125  M  336"  preoiQ  court,  county  court,  or  a  surrogate's  court,  unless  the 
101  Id.  17*;  appellate  division  of  the  supreme  court  allows  the  appeal  by 
107  Id.  646;  au  order  made  at  the  term  which  rendered  the  determination, 
117  id'  ^76"  ^^  at  the  next  term  after  jud  ^'mentis  entered  thereupon,  and 
11  la.  7  .  g^^jj  ortify  that  in  its  opinion  a  que«tion  of  law  is  involved 
161    id.   60  which  ought  to  be  reviewed  by  the  court  of  appeals. 

2.  No  appeal  shall  be  taken  to'stiid  court  from  a  judgment 
of  affirinani-e  hereafter  rendered  in  an  action  to  recover  dam- 
ages for  a  personal  injury,  or  to  recover  damages  for  injuries 
resulting  in  death,  or  in  an  action  to  set  aside  a  judgment, 
sale,  transfer,  conveyance,  assignment  or  written  instrumeDt 
as  in  fraud  of  the  rights  of  creditors,  when  the  decision  of 
the  appellate  division  of  the  supreme  court  is  untiuimons, 
unless  such  appellate  division  shuli  certify  that  in  its  opiniou 
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a  qnestioQ  of  law  is  involved  which  onght  to  be  reviewed  by  34  Hun,  684. 

the  court  of  appeals,  or  unless  in  case  of  its  refusal  to  so  cer-  92  N.  Y.  681. 

tify,  an  appeal  is  allowed  by  a  jud^e  of  the  conrt  of  appeals.  ^  ^m^'  ^' 

3.  The  jurisdiction  of  the  court  is  limited  to  the  review  of  iion  y.eoo: 
qadstions  of  law.  Id.  (62*  ill 

4.  No  nnanimons  decision  of  the  appellate  division  of  the  Id.  677:  14 
sni>r6me  court  that  there  is  evidence  supporting  or  tending  J^-  ^'  J^ 
to  sustain  a  finding  of  fact  or  a  verdict  not  directed  by  the  ^ 'y^  555, 
court,  shall  be  reviewed  by  th«  court  of  appeals. 


§192.     [i2g)ea(e(21895.] 


§193*  The  court  may  from  time  to  time  make,  alter, 
and  amend,  rules,  not  inconsistent  with  the  Oonsiitution  or 
statutes  of  the  State,  regulating  the  practice  and  proceed- 
ings in  the  court,  and  the  admission  of  attorneys  and  ooun- 
seUors  at-law,  to  practice  in  all  the  courts  of  record  of  the 
State. 

§  194.  The  judgment  or  order  of  the  court  of  appeals  gn^  v  40i 
must  be  remitted  to  the  court  below,  to  be  enforced  accord-  131  ^i,  y.  37> 
ing  to  law.  Upon  an  appeal  from  an  order  granting  a  new 
timl,  on  a  case  or  exceptions,  if  the  court  of  appeals  deter- 
mines that  no  error  was  committed  in  granting  the  new  trial, 
it  must  render  judgment  absolute  upon  the  right  of  Uieapel- 
lant;  and  after  its  judgment  has  been  remitted  to  the  court 
below  an  assessment  of  damages,  or  auy  other  proceeding, 
requisite  to  render  the  judgment  effectual,  may  be  had  in 
the  latter  court. 

§  19a*  Upon  a  second  and  each  subsequent  appeal,  in- 
cluding a  case  where  a  former  appeal  has  been  dismissed  for 
a  defect  or  irregularitv,  the  time  of  the  filing  the  return, 
upon  the  first  appeal,  determines  the  place  of  the  cause  upon 
the  calendar. 

^  19^  The  terms  of  the  court  of  appeals  must  be  ap- 
pointed to  be  held,  at  such  times  and  places  as  the  conrt 
thinks  proper,  and  continued  as  long  as  tne  public  interest 
requires. 

§  197.  A  term  of  the  court  may  be  appointed  to  be  held 
in  a  building,  other  than  that  designated  by  law  for  holding 
courts.  A  term  may  be  adjourned  from  the  place  where  it 
is  appointed  to  be  held,  to  another  place  in  the  same  city. 
One  or  more  of  the  judges  may  adjourn  a  term,  without  day, 
or  to  a  day  certain. 

§  198*  The  court  may,  from  time  to  time,  by  an  order 
entered  in  its  minutes,  appoint  and  remove  its  clerk,  its  re- 
porter, and  such  attendiuits  as  it  deems  necessary. 
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ARTICLE  SECOND. 

Thb  Clerk  of  the  Coubt. 

I  199.  Olerk  of  the  oonrt  of  ap-      I  202.  Clerks  for  judges  of  the 

peals  to  give  bond;  rooms  court  of  appeals. 

for  his  office.  .       .  303.  Offices  for  Judge  of  lh« 

his  office.     SpecUldeiH         IS^'.  [ll^^Sed  l^j 

^^^'  207.  [Repealed  1894.] 

208.  [Repealed  1894.] 

§  199.  The  derk  of  the  oonrt  of  appeals,  before  entering 
npon  tiie  duties  of  his  office,  must  subscribe  and  file  the 
Constitutional  oath  of  office,  and  must  execute  and  file  in 
the  Comptroller's  office  a  bond  to  the  people  of  the  State,  in 
the  penalty  of  twenty-five  thous  ind  dollars,  with  two  suffi. 
dent  saredes,  approved  by  tbe  Comptroller  and  conditioned 
for  the  faithful  performance  of  the  duties  of  his  office.  If 
the  bond  is  forfdted  by  a  breach  of  its  condition,  the  court 
of  appealis  must,  by  order,  direct  an  action  to  be  brought 
thereon.  The  money  recovered  must  be  applied,  under  the 
direction  of  the  court  of  appeals  toindemni^  the  prrsons 
aggrieved  by  tbe  breach  in  proportion  to  thdr  respective 
losses,  and  to  make  good  any  other  loss,  occasioned  oy  the 
breach.  The  clerk  must  keep  his  office  at  the  city  of  Al- 
bany, and  the  trustees  of  the  State  Hall  must  assign  him 
suitable  rooms  therein  for  that  purpose. 

§  200*  xUe  olerk,  b^  a  writing,  under  his  hand  and  the 
seal  of  the  court,  filed  m  his  office,  from  time  to  time  must 
appoint,  and  may  at  pleasure  remove,  a  deputy-'^lerk,  who  is 
entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 
Before  entering  upon  his  duties,  the  deputy- clerk  must  sub- 
scribe and  file  in  the  clerk  s  office  tbe  Constitutional  oath  of 
office.  While  the  clerk  is  absent  from  his  office,  or  from  the 
dtting  of  the  court,  or  the  office  of  clerk  is  vacant,  the  dep- 
uty.clerk  has  all  the  powers  and  is  subject  to  all  the  duties 
of  the  clerk. 

§  201.  [Am*d  1877.]  The  clerk  may,  with  the  apprcbation, 
in  writing,  of  the  judges  of  the  courr,  or  a  majority  ol  them, 
employ  as  many  assistants  in  his  office  as  are  necessary.  He 
may  from  time  to  time  appoint,  and  at  plea'sure  remove,  his 
assistants.  Each  assistant  is  entitied  to  a  compeus  ition, 
fixed  and  to  be  paid  as  prescribed  by  Ihw.  The  clerk  may 
appoint  one  of  his  assistants  as  special  deputy-clerk  ;  who 
possesses,  in  the  absence  of  the  clerk  and  the  deputy-clerk 
the  same  power  and  authority  as  the  clerk  at  any  sitting  of 
the  oonrt  which  he  atteAds,  with  respect  to  the  business 
transacted  thereat 
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§202.  Clerks  for  Judffe8.oftheconrtofappealg.  [Added 
1897,] — ^Eaoh  jadge  of  the  court  of  appeals  may  appoint 
aud  at  pleasure  remoye  a  olerk,  who  shall  perform  such 
serrices  as  the  Jndge  appointing  him  may  reqnire.  He  shall 
be  entitled  to  a  compensation  to  be  fixed  by  such  judge,  not 
exceeding  twelye  hundred  dollars  a  year,  to  be  paid  monthly 
by  the  comptroller  upon  the  certificate  of  the  j  udge. 

S  208.  Offices  for  Jndge  of  the  coort  of  appeals, 
[Added  1897. ]^The  board  of  supervisors  of  a  county  in 
which  a  law  library  is  maintained  by  the  state  shall,  upon 
the  request  of  a  judge  of  the  court  of  appeals  who  resides 
therein,  proTide  and  maintain  for  bis  use,  suitable  and  com- 
modious offices,  approved  by  him.  In  case  of  the  refusal 
or  neglect  of  the  board  to  comply  with  such  request,  the 
judge  may  rent  and  maintain  at  his  place  of  residence 
offices  suitable  for  his  use  and  the  expense  thereof  shall  be 
a  county  charge.  A  judge  of  said  court  who  resides  in  a 
county  where  there  is  no  such  library,  may  rent  and  main- 
tain at  his  place  of  residence  offices  suitable  for  his  use, 
and  the  necessary  expense  thereof  shall  be  paid  by  the 
state  treasurer  upon  the  audit  and  warrant  of  the  comp- 
troUer. 

§  204,  [*  Repealed  by  L.  1894,  c  135.] 
§  205.  [*  Repealed  by  L.  1894,  c  135.] 
§  200.  [*  Repealed  by  L.  1894,  e,  135.] 
*See  foot  note,  page  89. 
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S  207.  [♦  Repealed  by  L.  1894.  c.  135.] 
§  208.  [* RepealedJyy  L.  1894,  c.  135.] 

ARTICLE  THIRD. 
Thb  Statb  Kxpobteb  ;    Pctblioation  and  Distbibutton  of 

THB    RbpOBTB. 

8  20S.  state  reporter  it    the   re-  tribute  reports. 

porterof  court  of  appeal!.      |  214.  Unreported  decisions,  etc., 

QIO.  Bis  duty.  to   be   delivered   by   re- 

all.  Not  to    be    interested  in  porter  to  successor. 

publication;  contracts  for  216.  Opinions,  etc.,  not  to  be 

publication.  deliTsred,  except,  etc. 

212.  Oopyright of  reports.  210.  Certain  opinions  to  be  de- 

213.  Secretary  of  State  to  die-  positei  with  clerk. 

§  209.  The  reporter  appointed  by  the  ooart  of  appeals  is 
styled  the  State  reporter ;  and  each  proviRion  of  a  statute, 
wherein  the  State  reporter  is  mentioDed,  applies  to  tbe  offi- 
cer thus  appointed. 

§  210.  The  State  reporter  muRt  report  every  oanne,  deter- 
mined in  the  court  of  appeals,  which  the  court  directs  him- 
or  which  the  public  interest,  in  his  judgment,  reqnireshim  to 
report  To  enable  him  toperfonn  that  duty,  the  judges  of  the 
court  must  deliver  to  him  the  written  opinions,  rendered  in 
each  cause  bo  determined.  Each  decision  of  the  court,  which 
i^  r>  ported,  must  be  so  reported  as  soon  as  practicable  after 
it  is  made ;  and  if  the  reporter  neglects  faithfully  to  per- 

L.  1894,  c.  135,  passed  March  15,  1894,  provides  as  fol- 
f OW8 : 

§  1.  The  clerk  of  the  court  of  appeals  shall  transfer  to  the 
comptro  ler  of  the  State  of  New  York  all  the  moneys,  securi- 
ties and  real  estate  wliich  he  now  holds,  or  which  he  now  has 
in  bis  custody,  as  part  of  the  funds  and  property  formerly 
under  the  control  and  in  the  possession  of  the  court  of  chan- 
cer v,  or  in  any  manner  appertaining  thereto.  Tbe  comp- 
troller shall  give  a  receipt  to  said  clerk  for  such  moneys, 
v^curitiee  and  evidences  of  titlp,  and  thereupon  Ihecomp- 
fcroiler  shall  be  vested  with  the  same  poss'  ssion  of  such 
property  ns  is  now  vested  in  the  c'erk  of  the  court  of  ap- 
peaU. 

§  2.  Sections  two  hundred  and  two,  two  hundred  and  three 
two  hundred  and  four,  two  hunur^d  and  five,  twj  hundred 
an<l  six,  two  hundred  and  seven  and  two  hundred  and  eight 
of  the  code  of  civil  proi^edure  ;  also  chapter twahund red  of 
the  laws  of  New  York  of  eight  en  hundred  aud  sixty  thice  ; 
also  section  five  of  chapt^^r  tiiree  hund  red  of  the  laws  of  New 
York  of  eigbte  n  hundred  and  forty-nine ;  also  all  laws  or 
parts  of  1  iW8  inc  )nsi8teut  with  the  provisions  of  this  act,  are 
hereby  repealed. 

This  act  shall  take  effect  thirty  days  after  the  passage 
thereof. 
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form  that  duty,  it  is  the  duty  of  the  court  to  remove  him 
Irom  office. 

77  Hun,  612;       §211.     l-^m'd  1895.]    The  state  reporter  shall  not  have 

78  Id.  151.       any  pecuniary  interest  in  the  reports;  but  a  contract  for  the 

publication  thereof  under  his  supervision,  must,  from  time 
to  time,  be  made  in  behalf  of  the  people  by  the  state  repor- 
ter,  subject  to  the  approval  of  the  chief  judge  of  the  court  of 
appefds,  with  the  person  or  persons  "who  agree  to  furnish  tj. 
the  secretary  of  state  so  many  copies  of  each  volome  as  may 
be  needed  to  enable  him  to  ccmply  "with  the  next  section  but 
one;  and  alho  to  piiblish  and  sell  the  reports  on  terms  the 
most  ady.intHgeous  to  the  1  ublic,  regard  being  had  to  the 
proper  execut;on  ot  the  -work,  and  at  a  price  not  exceediDg 
two  do  lars  for  a  Tolume  of  not  less  than  fivehuml  red  pages. 
Each  contract  so  eutercd  into  mu^t  provide  for  the  publica- 
tion of  the  reports  for  five  year's  from  the  expiraiion  of  the 
time  specified  for  that  purjiosc  in  the  la.-t  contract^  It  the 
state  repor.er  determint-s  that  a  contract  has  not  been  faith- 
fully kept  by  the  person  or  persons  agreeing  so  to  publish 
the  reports  s.dd  reporter  may,  by  an  iantrument  in  writing, 
under  his  hand,  approved  by  the  chief  judp;e  of  the  court  of 
appeals,  filed  in  the  offi.'C  ( f  tbe  secretary  of  state,  aunul  the 
same  from  a  time  spedfied  in  the  instrument;  ^nd  tbereupon 
he  may  ei  ter  into  a  new  contract,  like'wise  to  be  approved  by 
tlie  chief  judge  of  the  court  of  appeals,  for  tl.e  pubh  ation  of 
the  reporU  for  fi  ve  >  ears  from  the  time  so  specified.  Before  en- 
tering into  a  contractthe  state  reporter  must  advertise  for,  re- 
ceive and  consider  proposals  for  the  publication  of  the  reports. 

§  212.  I^m'dl877.]  Neither  the  State  reporter  nor  any 
other  person  shall  obtain  a  copyright  for  the  opinions  contained 
in  the  reports ;  and  the  same  may  be  published  by  any  per- 
son. But  the  copyright  of  the  statements  of  facts,  of  the 
head-notes,  and  of  all  other  notes  or  references,  prepared  by 
the  State  reporter,  must  be  taken  by,  and  snail  be  vested  in 
the  Secretary  of  State,  for  the  benefit  of  the  people  of  the 
State. 

§  218.  lAm*d  1894.]  Of  the  copies  of  each  volume  of  the 
reports,  furnished  to  the  secretary  of  state,  he  must  deliver 
one  to  the  clerk  of  each  county,  for  the  use  of  the  county, 
deposit  one  in  the  office  of  the  attorney-general,  deliver  one 
to  the  clerk  of  the  court  of  appeals,  for  the  use  of  that 
court,  and  one  copy  for  each  jurJge  thereof,  deliver  one  to 
each  justice  of  the  supreme  curt,  and  deposit  three  copies 
in  the  state  library. 

§  214.  A  State  reporter  must,  on  the  appointment  of  his 
successor,  deliver  to  hnn  all  papers  in  his  hands,  pertaining  to 
a  cause  which  he  has  not  reported,  or  which  are  not  necessary 
to  be  retained  by  him,  to  complete  the  publication  of  a  vol- 
ume which  is  then  partly  printed, 

§  215.  'A  State  reix)rter,  after  the  expiration  of  his  term 
of  office,  shall  not  deliver  a  paper  specified  in  the  last  section, 
or  a  copy  thereof,  to  any  person  other  than  his  successor  in 
office,  or  the  pubhsher  of  a  partly  printed  volume;  except 
that  a  copy  of  such  a  paper  may  be  furnished  by  him,  during 
a  vacancy  in  the  office,  to  a  judge  of  the  court,  or  to  the  at- 
torney for  a  party  to  the  cause  to  which  it  relates. 

§  216.  The  State  reporter  ;nust  deposit  with  the  clerk  of 
the  court,  all  opinions  delivered  to  him,  which  are  not  to  be  ro 
ported,  immediately  after  the  publication  of  the  reports  of  the 
other  cases,  decided  at  the  same  time.  They  must  be  proper- 
ly filed  and  oreserved.  bv  tho  nlprlr. 
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TITLE  II. 
T*he  svpreme  court,  in  hifiinj  the  circuit  courts, 

Abtxcijc  1.  Jnrlsdiction  and  powers  :  deaigoatious  of  terms;  dlstribn* 
tion  of  bnsineBS  arnoDg  the  terms  and  judges;  attendanta 
npou  the  sittings :  misoellaneoTia  provisions. 

2.  The  supreme  court  reporter. 

3.  Stenographers. 

ARTICLE  FIRST. 
.JaBiBDicnoN  AND  PowERs ;    Designation  op  Terms  ;    Dis- 

TBIBUTION   OF  BUHINESS    AMON(»    THE    TbbMS  AND  JUDGES  ; 

Attendants   upon   the  Sittinob  ;    Miscellaneous  Pbo- 

VI8ION8. 


g  217.  Q«neral  jurisdiction  of  sn> 
preme  court. 

218.  Supreme  court  may  change 

place  of  trial  of  actions 
pending  in  other  courts. 

219.  Judiiial  departments;  gen- 

eral terme. 

220.  Presirling     and     associate 

justices ;  how  long  to  act. 

221.  Clerks'     attendants      and 

stenographers. 

222.  A«*«ignment   of   duties   to 

i  ••  ti'-e  whoBc'  designation 
for  the  appellate  dlrision 
id  revoked. 

223.  Designation,  »tc.,to  be  filed 

with  Secretary  of  State. 

224.  Ihreidclifig     atid     associate 

jnstirfs  mr^y  act  out  of 
their  c'epartmeuts. 

225.  Tlrneiarid  places  of  hold- 

ing terms  of  the  appe]lat« 
(livisicu  of  the  supreme 
court:  l:ow  appointed. 
22C.  Appolntmeut   to   be    pub- 
lished. 

227.  Appointment  may  be  made 

or  filed  alter  the  pre- 
scribed tilt  e. 

228.  When  associate  Justice  to 

preside,  etc. 
339.  Special  or  trial  terms,  by 
whom  to  be  held.    Title 


I  230.  Number  of  justices  neces- 
sary for  a  decision 

231.  Be-argument    etc.      When 

cause  to  be  heard  iu 
another  department. 

232.  AppoiutujtijiH     of    Bpeclal 

and  iHhI  teims. 

233.  Piiblioatiou      of    appoint- 

menis. 

234.  Governor  may  appoint  ex- 

traordinary ttrms;  jus- 
tices to  hold  them. 

236.  Qeoeral  powers  and  duties 

of  Justices. 
286.  Oovemcr  may  axpi  int  in 
New  York  ciiy,  judge  of 
other  court  to  hold  tern  s. 

237.  Governor  to  designate,  jus- 

tices to  hold  courts  iu 
certain  crses. 

288.  Place  of  holding  the  termp. 

2J9.  Special  terms  adjourued 
to  chambers;  trixls  there- 
at 

240.  Judges  of  superior  court  of 

Buffnlo  ma}  make  order?. 

241.  What  judges  may  perform 

duties  of  justice  at  cham- 
bers. 

242.  OflBcers  required  to  attend 

a  term  ul^  tUu  appellate 
division.     Sheriffs  duty. 

243.  Fees  of  such  officers  ;  how 
paid 


to    public  office,   appeal 
InTolring. 

§  217.     The  general  jnris  ictioa  iu  In^v  nnd  equity,  which  .  ^^3   ^^^^^ 

the  supreiue  coort  ot  the  State  poshesst^s,  uuder  the  ^)ro-  gol.  Act. 

Tii»ions  of  the  Oonstitntion,  iurliid«H  all  tlie  jurisdiotioo,  29  Abb.  N.a 

which  was  possessed  and  exer;i.^ed  1  y  tho  stij)reine  court  of  *^^''  ^^^^^ 

the  colony  of  New  York,  at  any  time,  and  by  the  <  curt  of  *** 
ohBUcery  m  Englandi  on  Iho  fourth  'lay  of  July,  seventeen 
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hundred  and  Beyenty-nix,  with  the  exceptions,  additions  acd 
limitatious,  created  and  imposed  by  the  Constitntion  and 
laws  of  the  Stat  ^  Subject  to  those  exceptions  and  limi.a- 
tions,  the  supreme  conrc  of  tht«  State  has  all  the  powers  and 
authority  of  each  of  those  courts,  and  exercises  the  sume  in 
like  manner. 


§218.  [Am*d  lSd5,  amendment  io  take  effect  January  1, 
18%.]  The  supreme  court,  upon  the  application  of  either 
party,  may,  and  in  a  proper  case,  must  make  an  order, 
directing  that  an  issue  cf  fact,  joined  in  an  action  or  special 
proceeding,  pending  in  any  othtr  court  of  record,  except  the 
city  court  of  tlie  city  of  Ncw  York,  or  a  cjunty  court;  to  be 
tried  at  a  term  of  the  supreme  court  in  another  oouuty,  Oi^ 
such  terms,  and  under  such  regulations  as  it  deems  just;  and 
thereupon  the  issue  must  bo  tried  accordingly.  After  the 
trial  the  clerk  of  the  county,  in  which  it  has  taken  place, 
must  crrtify  tht  minutes  tliereof ;  which  must  be  hied  u  iih 
the  clei  k  of  the  court  in  which  the  octi  ^n  or  special  prooeed- 
ing  is  peudiug.  The  subsequent  proceedings  in  the  last 
mmtioned  court  must  be  the  same  as  if  the  issue  had  b oeu 
tried  therein. 


§219.  [i4m'(il895.]  The  Stato  is  hereby  divided  into 
four  jiHiicial  denartraents.  The  first  department  shall  con- 
i-ist  of  the  county  of  New  York  ;  the  second  department  shall 
consist  of  the  counties  embraced  within  the  present  second 
judicial  distiict;  the  third  departmt-nt  shall  consist  of  the 
counties  embr.iced  wit'iin  the  present  third,  fourth  and  sixth 
judicial  districts;  tliefourth  depaitment  shall  consist  of  the 
connties  embraced  within  the  present  fifth, seventh  and  eighth 
judicial  districts. 


§  220.  \Am'd  1S95.]  On  and  after  the  first  day  of  Janu- 
ftryi  eighteen  hundred  and  ninety-six,  there  shall  be  an 
appellate  division  of  the  supreme  court  in  each  judicial  de- 

Sartuieut  hereby  created,  consisting  of  seven  justices  in  the 
rst  department  and  of  five  justices  in  each  of  the  other  de- 
partments. In  each  department  four  shall  constitute  a 
quorum,  and  the  concurren  e  of  three  shall  be  necessary  to 
a  decision.  No  more  tlian  five  justices  shall  sit  in  any  case. 
Fro  mall  the  justices  elected  to  tue  supreme  court  the  gov- 
ernor shall  deni^nate  those  who  shall  constitute  iheappeUate 
division  in  each  department,  and  he  shall  designate  the 
pre  idingjusti*-e  thereof,  who  shall  act  as  such  during  his 
term  of  office,  and  shall  be  a  resident  of  the  department. 
The  other  justices  shall  be  designated  for  terms  of  five  years, 
or  the  unexpired  portions  of  their  respective  terms  of  office, 
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if  less  than  five  years.  From  time  to  time,  as  the  terms  of 
such  designatioDs  expire,  or  yucancies  ooonr,  he  shall  make 
new  deiiignationfl.  He  may  al.^o  ma' e  temporary  designa- 
tions in  case  of  the  absence  or  inability  to  act  of  any  justice 
in  tbe  appellate  division.  A  majority  of  the  justices  desig- 
nated to  sit  in  the  appellate  division  in  each  department  bhall 
be  residents  of  the  departments.  Whenever  the  appellate 
division  in  any  department  >^  IliII  be  unable  to  dispose  of  its 
busine-os  wiihin  a  reasonable  time,  a  majority  of  the  presid- 
ini:;  j  nstices  of  the  severed  departments  at  a  meeting  called  by 
the  presiding  justice  of  the  department  in  arrears  may  trans- 
fer any  penuing  appeals  from  such  department  to  any  other 
department  for  hearing  and  det*  rmination.  No  justice  of 
the  appellate  division  shall  exercise  any  of  the  powers  of  a 
justice  of  the  supreme  court,  otht^r  than  those  of  a  justice 
out  of  court,  and  those  pertainicg  to  the  appellate  division 
or  to  the  hearing  and  decision  of  motions  submitted  by  con- 
sent of  counseL  From  and  after  the  last  day  of  December, 
eighteen  hundi:ed  and  ninety-five,  the  appellate  division 
slmil  have  the  jurisdiction  now  exercised  by  the  supreme 
court  at  its  general  terms,  and  by  the  general  terms  of  the 
court  of  common  pleas  for  the  city  and  county  of  New  York, 
the  superior  court  of  the  city  of  New  York,  the  superior 
court  of  Buffalo  and  the  city  court  of  Brooklyn,  and  such 
additional  jurisdiction  as  may  be  conferred  by  the  legisla- 
ture. It  shall  have  power  to  appoint  and  remove  a  reporter, 
to  whom  the  O'iginal  opinions  of  the  court  shall  be  delivered 
by  the  judges  immediately  after  ihe  decisions  of  tbe  cases  in 
which  they  are  written  are  made,  and  to  make  rules  and 
regnl  itions  governing  the  practice  therein.  Tbe  appellate 
court  shall  be  located  respectively  in  the  first  department,  in 
tbe  city  of  New  York;  m  the  second  department,  in  the  city 
of  Brooklyn  ;  in  the  third  depnrtment,  in  the  city  of  Albany; 
and  in  the  f  »urth  department,  in  tbe  city  of  Rochester;  bnt 
terms  thereof  may  he  held  dsewhere  in  such  departments, 
whenever  in  the  discretion  of  the  justices  thereof,  respect- 
ively, public  interests  may  r  quire. 


§  221.  Clerks'  attendants  and  stenographers.  [Am'd 
1895,  1896,  1897. [—1.  The  presiding  justice  of  the 
appellate  division  of  the  fourth  department  shall,  with  the 
approval  of  the  other. j ustices  of  said  departuteiit,  have 
power  to  app^>int  and  remove  an  asHistaut  to  the  clerk  of  said 
appellate  division,  who  sba  Ibe  paid  an  anntial  salary  of  one 
thousand  doUurs.  A  certifier  to  of  the  appointment  of  such 
assistant  clerk,  signed  by  the  justices  of  the  suid  fourth 
department,  shall  be  fiUd  with  the  com'^>troller  of  the  state, 
and  the  salary  hereby  Ciitablished  for  such  assistant  clerk 
shall  be  paid  by  the  said  comptroller  to  such  appointee 
quarterly. 

2.  The  olerk  of    the   appellate  division  of   the   fouith 
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department,  io  addition  to  the  Balanr  herein  provided,  shall 
be  entitled  to  receive  his  necessary  disbarsemuits  for  poet- 
age,  telephone,  telegraph  and  express  charges,  to  be  certified 
by  the  presiding  justice  of  said  department  and  to  be  paid 
in  the  same  manner  as  his  salary.  And  the  compensation 
herein  provided  for  said  clerk  and  said  assistant  clerk  shal 
be  in  lien  of  all  fees  and  charges,  and  neither  sadd  clerk  nor 
assistant  clerk  shall  hereafter  be  permitted  to  charge  or 
receive  any  fee  whatever  in  addition  to  his  salary,  for  any 
official  service  rendered  by  him. 


§  222.  [Added  1896.]  Upon  the  written  reqnest  of  a 
justice  designated  for  the  appellate  diviaion,  the  governor 
may  revoke  his  designation  by  an  order  to  l-e  filed  in  the 
office  of  the  secretary  of  state.  Where  such  designation  is 
revoked,  the  governor  mav  prescribe  the  duties  to  be  per- 
formed by  such  justice  in  nolding  court  in  any  part  of  the 
state,  from  the  lime  of  Ruch  revocation  until  the  taking 
effect  of  the  next  appointm«  nt  of  terms,  as  prescribed  in 
section  two  hundred  and  thirty-two  of  this  act,  for  the  ju- 
dicial department  in  which  such  justice  resides. 


§  22'{.  [Am'd  1895.]  A  designation  of  a  justice  of  the 
appellate  division  <  t  the  supreme  court,  must  be  in  writing, 
and  filed  in  the  office  of  the  secretary  of  state. 


§  224.    [Repealed  1895,] 


§  225.  [i4m*dl877,  1895.]  The  terms  of  the  appellate 
divisions  of  the  supreme  court  are  to  be  appointed  by  the 
appellate  division  in  each  department,  and  are  to  be  held  at 

isuch  times  and  places  and  shall  continue  so  Vmg  as  the 
appellate  division  deems  proper. 


§  226.  [Am*d  1895.]  An  appointment  of  a  term  or  terms 
of  an  appellate  division  must  be  made  and  filed  in  the  office 
of  the  secretary  of  state  nt  least  thirty  days  before  the  com- 
mencemetitof  such  term  or  terms.  The  secretary  of  state 
must  immed.ately  publish  a  copy  thereof  in  the  newspaptr 
printedin  Albany  in  which  legal  notices  are  required  to  be 
published  at  least  once  in  each  week  for  four  successive 
weeks.  The  expenses  of  publication  are  to  be  paid  out  of  the 
treasury  of  the  State. 
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§227.     [B^ealedlSSS,  to  iak$eff^Jimwar^  1,189^] 


§  288.  [Am'd  1881,  1893,  1895,  omendbiMii^  io  take  effeei 
January  1, 1896.]  If  the  piesidiQK  JQstiee  is  not  present  at 
the  sitting  of  the  appeUate  division,  the  associate  justice  re- 
aiduig  in  the  de^iarunent  having  serred  the  longest  time  as 
suckk,  or,  if  two  are  present  who  have  serred  the  same  length 
of  time,  the  elder  of  them  most  act  as  presidiDg  justice  until 
a  presiding  justice  attends. 


i&9.  [ApeoM  1877, 1895,  r«s<orcd  189&1  Aq[>ecialterm 
or  a  trial  term  of  the  supreme  court  must  be  held  b  j  one 
judge.  An  appeal  from  a  iadj^ment  or  decree  in  an^  case 
lu  which  the  qnesUon  of  the  title  to  a  public  office  is  directly 
or  coUaterallj  at  issue  or  in  any  manner  involved,  may  be 
placed  on  the  calendar  and  noticed  for  hearing  on  any  day 
in  the  appellate  division  of  the  siroreme  court,  in  the  first 
dejpartmant,  or  in  the  oouztof  sppealiB,  and  shall  be  heard  on 
said  day. 


I  239.  [Am'd  1895,  amendment  to  take  tffedi  January  1, 
l6.]  In  fach  department  four  of  the  justices  of  the  ap- 
pellate  diviBi«>n  of  the  8iq>reme  court  shall  constitute  a 
quorum,  and  the  concurrence  of  three  justices  is  necessary 
to  pronounce  a  decision.  Ko  more  than  five  juntioes  shall 
sit  m  any  case.  If  three  do  not  concnr  in  a  decision,  a  re* 
argument  most  be  ordered. 


§  281*  [ilm*d  1895,  amendmeni  to  take  ^ect  Jamiary  1, 
1896.]  Where  in  any  case  four  justices  of  the  appellate  divi- 
sion in  any  department  are  not  qualified  to  sit  therein  or 
where  the  justices  qualified  to  hear  the  app(  al  are  equally 
divided,  the  court  must  direct  the  same  to  be  sent  to  another 
deiMurtment  to  be  specified  in  the  order  to  be  there  heard  and 
determined. 

S  Wi.    [Am'd  1886.  1893, 1895,  1896.1  ,  ^^^  Coa 

. — The  jnstices  of  the  appellate  sol.  Act 
division  in  each  department  may  fix  the  times  and  places  for  in  ^^  y.  78. 
holding  special  and  trial  terms  therein,  and  assign  the  j  ustice.i 
of  the  departments  to  hold  such  terms,  or  male  rules  the  re -149  Id.  190. 
for.  If  said  j  astices  of  the  said  appellate  division  in  any 
department  shall  not  have  fixed  the  times  and  places  for 
holding  said  special  and  trial  terms,  or  shall  not  have  assigned 
the  justices  to  hold  such  terms,  or  shall  not  have  made  rules 
^erefor,  before  the  first  day  of  December,  in  the  ycjir 
eighteen  hundred  and  ninety  five,  and  in  eyerj  second  vt  ur 
thereafter,  the  justices  of  the  supreme  court  for  such  judi- 
eial  depcurtment,  or  a  majority  of  them  not  desigoated  i*8 
justices  of  the  appellate  division,  must,  between  the  first 
and  fifteenth  days  of  December  in  each  of  said  years,  appoint 
the  times  and  places  for  holding  the  tria.  and  special  terms 
of  th«  supreme  court  within  their  department,  for  twoj^eais  oqqIc 
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from  the  first  day  of  January  of  the  year  next  following  ;  if 
for  any  reason  such  an  appoiutment  is  not  made  before  the 
expiration  of  the  time  sospecifieJ,  it  must  be  made  at  the 
earliest  convenient  time  thereafter.  At  least  on^  special 
term  and  two  trial  terms  must  be  appointed  to  be  held  in 
each  year  in  e.ich  couoty  separately  organized.  Fulton  and 
Hamilton  c  >unties  shall  be  deemed  oue  county  for  the  par- 
poses  of  this  section.  Two  or  more  trial  terms  may  be  ap- 
pointed to  be  held  and  may  be  h»ld  at  the  same  time  in  any 
couoty,  A  trial  term  in  any  county  may  be  held  in  two  or 
more  parts,  and  a  jury  panel  may  be  summoned  to  serve  in 
each  part,  or  jurors  may  be  drawn  from  one  panel.  Ihe 
rnles  made  by  the  justices  of  an  appellate  division  for  fixing 
the  times  and  places  for  holding  special  and  trial  teims,  and 
for  assigning  the  justices  t  >  holi  such  terms,  must  be  signed 
bv  the  justices  mrtking  them,  and  immediarely  tiled  in  tbe 
office  of  the  secret  »ry  of  state ;  and  a  d  iplicate  thereof  must 
also  be  filed  in  the  offl  e  of  the  clerk  of  such  appellate  divi- 
sion, who  must  immediately  trans  nit  a  copy  thereof,  ceiti- 
fied  by  him,  to  each  of  tbe  jus'ices  of  tbe  hupreme  court  in 
sach  department  not  designated  as  a  justice  of  an  appellate 
division.  The  justices  of  the  appelate  division  of  each 
department  are  hereby  uthorized  to  adopt  and  procure  an 
official  seil,  with  suitible  devices  an  i  inscription.  A  des- 
cription of  su -h  seal,  with  an  impression  thereof,  shall  be 
filed  in  the  office  of  the  secretary  of  state.  The  expense  of 
proouring  such  seal  shaU  bo  a  charge  against  the  state,  and 
shall  be  paid  by  the  state  treasurer  upon  the  audit  and  war- 
rant of  the  comptroller. 


§  283.  An  appointment  bo  made  must  be  signed  by  the 
justices  making  it,  and  immediately  filed  in  the  ofl^ce  of  the 
Secretjiry  of  State,  who  must  publish  a  copy  thereof  in  the 
new9f>aper,  printed  at  Albany,  in  which  legal  n  tices  are  re- 
quired to  be  published,  at  least  once  in  each  week,  for  three 
successive  weeks,  before  the  holdin;::!  of  a  term  in  pursuance 
thereof.  The  expense  of  the  pubUcation  is  payable  out  of 
the  treasury  of  the  State. 


90  Han,3M.  §  334.  ^^j^'d  1895,  amendment  to  take  tfftd  January  1, 
147  N.  Y.  78.  18 j6.]  The  governor  may,  when,  in  his  opinion  tbe  public 
interest  so  requires,  appoint  one  ormore  extraordinary  terms 
of  the  appellate  diviKi«>n  of  t'le  supreme  court  in  nny  d<  pnrt- 
metit,  or  <  f  the  spe«  ial  or  trial  terms  of  the  snpreme  court. 
He  must  designate  the  time  and  place  of  holding  the  same, 
and  name  the  justice  who  shallhold,  orpreside  ntsn.  h  term, 
except  of  the  ap  ellate  division :  and  he  must  pive  notice  of 
th^  appointment  in  such  manner  as,  in  his  judgment,  the 
public  interest  reouires. 
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§  S8o«  [Am*d  1895,  ameTidment  to  take  effect  January  1, 
1 8i^.]  Any  justice  of  the  supreme  court  has  power  to  hold 
a  special  or  larial  term  of  the  supreme  court  for  the  whole  or 
any  poTtion  of  the  term;  and  to  act  upon  any  business  >%hich 
regularly  comes  before  the  term  in  which  he  is  sitting,  ex- 
cept where  he  is  personally  disqualified  from  sitting  in  a 
pcurtionlar  action  or  special  proceeding.  Each  justice  mu^t. 
at  all  reasonable  times  when  not  engaged  in  holding  court* 
transact  Buch  judicial  business  as  may  done  out  of  court.   ' 


§  286,    [Repealed  1895,  to  take  ^eei  January  1, 1896.] 


1 2S7*  [Am*d  1895,  ammdment  to  take  fffed  January  1, 
1896.]  If  a  special  or  trial  term  of  the  supreme  conrt,^dnly 
appointed,  is  in  danger  of  failing,  the  appellate  division  of 
the  Bai»reme  court  in  the  department  in  which  such  term  is 
to  be  held,  if  in  session,  or  if  not  in-  session,  then  the  gov- 
ernor may  designate  a  justice  or  justices  of  the  supreme 
court,  residing  in  such  department,  to  hold  such  term  in  the 
absence  of  the  justice  or  justices  assigned  thereto. 


§  238.  [Am*d  1895,  annmdment  to  take  tffetA  Jaxvmry  1, 
18§C.]  The  place  appointed  within  each  county  for  holding 
a  special  term  of  the  supreme  court,  at  which  issues  of  fact 
are  tria)>le,  or  a  trial  term  must  be  that  designated  by  the 
statute  for  holding  the  county  court. 


§  289*  A  special  term  of  the  supreme  court  may  be  ad- 
journed to  a  future  day,  and  to  the  chambers  of  any  justice 
of  the  court,  residing  within  the  judicial  district,  by  an  entry 
in  the  minutes;  and  then  a^ioumed  from  time  to  time,  ns  the 
justice  holding  the  same  directs:  An  action  triable  by  the 
court,  without  a  jury,  which  was  upon  the  calendnr  of  the 
term  before  it  was  adjourned,  may  be  tried  at  a  term  fo  ad- 
ioumed,  and  held  at  chambers,  by  consent  of  bo  h  parties, 
but  not  otherwisa  In  that  case,  the  attendance  of  the  clerk, 
t)^e  sheriff,  the  crier,  or  a  constable,  is  not  required,  unless 
the  jtisticc  directs  one  or  more  of  those  officers  to  attend. 


^  240.     {TUpeaXed  1895,  to  toke  effect  January  1,  1896.] 
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36 Bun, 354;       5  2*1.     [Am*d   1895,  amendmerd  to  take  effect  -hniarif  1, 
46  Id.  408.      18tft).]     A  county  judge  within  bis  county  possesses,  and 
121M.T.679.  upon  proper  appUcation  must  exercise,  the  power  conferred 
by  law  in  gener.il  language  upon  an  officer  authorized  to 
perform  the  duties  of  a  j  ustioe  of  the  supreme  court  at  cham- 
bers or  out  of  court. 


$  242.  [Am*d  1877, 1879, 1895, 1896.]  A  term  of  the  ap- 
pellate division  of  the  supreme  court  must  be  attended  by 
the^heriff  of  the  county  in  which  it  is  held,  his  under 
sheriff,  or  one  of  his  deputies;  by  not  more  than  three  at. 
tendants  appointed  by  such  court,  one  of  whom  shall  act 
as  crier;  by  the  clerk  of  the  appellate  division,  of  thesupreme 
court  appointed  for  the  department  in  which  the  term  is 
held;  all  of  whom  must  act  under  the  direction  cf  the  court 
or  of  the  presiding  justice.  The  sheriff  of  the  county  mast 
cause  the  room  in  which  a  term  of  the  appellate  division  is 
held  to  be  properly  heated,  ventilated,  lighted,  and  kept 
comfortably  clean  and  in  oraer.  The  court  muj  enforce  the 
performance  of  that  duty  by  the  sheriff.  The  sheriff  must 
also  provide  the  court  with  all  necessary  stationery  and 
minute  books,  upon  the  written  requisition  of  the  court  or 
of  th  J  justice  presiding  at  the  term,  and  shall  defray  the  ne- 
cessary expense  of  telegraphiuff  the  day  calendar  to  such 
county  clerks  as  the  court  shfUl  direct;  also  the  necessary 
expense  of  tranHmitting  printed  cases  and  papers  to  the  re- 
porter; to  the  various  Ubxiuies  and  to  the  justices  of  the 
appellate  division. 


I  248.  [-4m*dl895,  amendment  to  take  effect  January  1, 
1896.]  The  fees  of  the  sheriff,  and  such  attendants  for 
attending  a  term  of  the  appellate  division  and  all  expenses 
incurred  by  a  sheriff  in  obedience  to  the  last  section  must 
be  audited  by  the  somptroller  and  paid  out  of  the  treasury 
of  the  State. 


ARTICLE  SECOND. 
Ths  Supbbms  Coubt  Rbpobtsb. 


I  344.  Deaignatlon    of     supreme  tame  pnrpoae. 

court  reporter.  |  348.  Papers  and  opinions  to  be 

345.  Term  of  office ;   how  ap-  famished  to  the  reporter. 

pointed  and  remoTed.  349.  Dnty  of  reporter ;  no  sal* 

346.  Meeting  for  appointment  ary  to  be  paid  to  him, 

or  removal.  360.  Price  of  the  volumes  of  re« 

34T.  Special    meeting  for  the  ports. 


§  244,     [Repealed  1895,  to  take  effect  Jamaiy  1.  1896.] 
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}  245.*  [Am'd  1895,  amendment  io  lake  ^ed  vanuary  1, 
1896.]  The  term  of  office  of  the  supreme  ooort  reporter  is 
five  years  from  the  time  of  his  appointment,  and  until  his 
soocessor  is  iippointed  and  qaalines.  He  mast  be  appointed 
and  may  be  remoTed  for  cause,  by  the  justices  of  the  appel- 
late divisions  of  the  supreme  court,  or  a  majority  of  such  of 
them  as  attend  at  a  convention,  held  as  prescribed  in  the 
next  two  sections.  A.n  appointment  or  removal  must  be  in 
writing  ;  it  must  be  signed  by  the  justices  making  it,  and 
filed  in  the  office  of  the  secretary  of  state;  otherwise  it  is  of 
no  effect. 


§  246.*  l^^'d  1877, 1895,  amendment  to  take  tffect  January 
1,1896.]  The  justices  of  the  appellate  divisions  of  the 
supreme  court  must  meet  in  convention,  at  the  capitolin  the 
eity  of  Albany,  at  noon  of  the  day  when  the  term  of  office 
of  the  supreme  court  reporter  expires,  for  the  purpose  of 
appointing  a  supreme  court  reporter  in  his  place.  If  that 
day  is  a  Sunday  or  a  public  hoUday,  the  convention  must  be 
held  at  the  same  time  and  place,  on  the  first  day  thereafter 
not  being  Sunday  or  a  public  holiday.  If  an  appointment 
is  not  made  at  such  a  meeting,  it  may  be  made  at  a  special 
meeting  of  the  convention,  held  as  prescribed  in  the  next 
section.  The  supreme  court  reporter  may  be  removed  at 
suoh  a  jpedal  meeting. 


k,  247**  [Am'd  1895|  cmmdirMurd  to  take  effect  January  1, 
1896.]  A  special  meeting  of  the  convention,  for  the  appoint- 
ment or  removal  of  a  supreme  court  reporter,  must  be  held 
at  the  capitol  in  the  city  of  Albany;  but  it  may  be  adjourned 
to  any  otlier  place.  It  may  be  called  by  a  presiding  justice 
by  written  or  printed  notice  stating  the  object  of  the  meet- 
ing, and  served  personally  or  through  the  post-office,  upon 
each  of  the  justices  of  the  appellate  divisions  of  the  supremo 
court  at  least  two  weeks  be£>re  the  time  appointed  therefor. 
If  the  object  of  the  meeting  is  to  consider  tbe  question  of 
the  removal  of  the  supreme  court  reporter  the  notice  must 
be  accompanied  with  a  copy  of  the  grounds  alleged  for  the 
removrtl;  and  both  must  be  served  upon  the  supreme  court 
reporter,  personaUy,  or  by  leaving  Uiem  at  his  last  place  of 
residence,  with  some  person  of  suitable  age  and  discre- 
tion,  at  least  ten  days  before  the  time  appointed  for  the 
meeting. 


$248.  [Am'd  1895,  amendment  io  take  effect  January  1, 
1896.]  In  each  cause  heard  by  the  appellat )  division  of  the 
supreme  court,  the  attorney  or  connftel  for  each  party  must 
deliver  to  the  clerk  of  said  appellate  division,  for  tbe  use  of 
the  supreme  court  reporter,  a  dnpHcate  of  each  paper  f  nr* 

•Doabtfol  whether  thete  aaetioni  were  repMded  by  L.  1896,  o.  Me,  I  a.^OgIe 
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nished  by  him  for  the  use  of  the  conrt.  The  clerk  mnst 
collect  such  papers  from  the  counsel;  and  immediately  after 
the  adjoamment  of  the  term,  he  mnst  transmit  them,  and 
certified  copies  of  all  the  decisions, -made  at  that  term,  to  the 
supreme  court  reporter,  at  the  latter 's  expense.  "Each  judge 
who  renders  a  written  opinion  in  a  cause  decided  by  the 
appellate  division,  must  transmit  it,  or  a  certified  copy  were, 
of,  to  the  supreme  court  reporter,  who  must  pay  the  expense 
of  transmission,  and  also,  where  a  copy  is  transmitted,  the 
expense  of  copying,  not  exceeding  eig^t  cents  for  each 
foUo. 


§  249.  lAm*d  1885, 1893,  1895,  anmdmeni  to  take  tfftd 
January  1,  1896.]  The  supreme  court  reporter  is  not  en- 
titled to  a  salary.  He  must  report  and  publish  such  of  the 
decisions  at  the  terms  of  the  appellate  division  or  spedal 
terms  of  the  court  as  he  deems  it  for  the  public  interest  to 
have  reported.  He  must  also  report  and  publish  the  ded- 
non  in  a  particular  case,  which  the  court,  at  a  term  of  the 
Appellate  division  or  special  term,  specially  directs  him  to 
report.  He  must  prepare  for  each  volume  and  cause  to  be 
pnblished  therewith,  the  usual  digest,  head  notes,  table  of 
contents  and  index. 


§  250.  Prrceofthe  yolames  of  reports.  [Am'd  1893, 
1894,  1895,  1897.]  The  supreme  court  reporter  must  cause 
the  reports,  published  as  prescribed  in  the  last  section,  to  be 
kept  conntaatly  for  sale  to  persons  within  the  state,  at  a 
prio  ■  not  exceeding  two  dollars,  for  a  bound  yoluiue  of  not 
less  than  seven  hundred  pages.  He  may  also  cause  advance 
sheets  to  be  published  at  not  to  exceed  fifty  cents  a  volume. 
H  3  must  cause  a  copy  of  each  volume  of  the  reports  as  soon 
Hs  printed  to  be  delivered  to  each  judge  of  the  court  of 
appeals,  and  each  justice  of  the  supreme  court  during  his 
term  of  office. 


ABTIGLE  THIRD. 

Stenoobaphbbs  . 

f  261.  stenographers  in  flrrt  dU-  ooantieB  of  second  jndi- 

trtct.  clal  district. 

353.  Stenomphers    for    eztr*        §  267.  Their  BaUriee;  h6wp»id. 

terms  in  New  York  city.  868.  StenoRrsphers  for  certain 
3S8.  Stenographers     for     oyer  Judicial  districts 

and    terminer    in     New  269  Their  salaries ;  how  paid. 

York  city.  260.  Their  expenses  :  how  paid. 

264^  Stenographer      in     Kings  361.  Additional      stenographer 

conn^.  when  two  courts  held  at 

266.  His  assistant.  the  same  time, 

366.  Stenographers     in     other  262.  Temporary  stenographer. 
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§  251.  [Am'd  1880.  1883,  1892,  1895.  amendment  io  take 
effect  Januat-y  1,  1896  ]  If  the  justice  prodding  requires  a 
copy  of  HD J  proceedings,  Mrritten  out  nt  length  fiom  steno- 
graphic notes,  he  may  make  an  order  directing  one  half  of 
the  stenc'grapher's  ft.e8  therefor,  to  be  paid  by  each  of  the 
parti  s  to  the  action  or  special  proceeding,  at  the  rate  of  ten 
cents  for  each  folio  so  wiilten  ont,  and  may  enforce  payment 
ther.  of.  Any  such  copy  shall  be  acct  ssible  to,  and  may  be 
examined  by,  an^  of  the  couosel  in  the  cause  If  there  are 
two  or  more  parties  on  the  sauie  side,  the  order  may  direct 
either  of  t*  em  Co  pay  the  sum  payable  by  their  side,  for  the 
stenographer's  lees  ;  or  it  may  apportion  the  payment  there- 
of among  them,  ns  the  justice  deems  just 


§  2S2.     [Repealed  1896,  to  take  effect  January  1,  1896.] 
§  253.     [Repealed  1895,  to  take  effect  January  1,  1896.] 


254.  Stenographers  In  Kings  County.  [Am*d  1884, 
1885,  1896,  1897.]  Thejustioes  of  the  supreme  oonrt,  resid- 
ing in  the  county  of  Kings,  or  a  majoi-ity  of  them,  may 
appoint  anl  may  at  pleaHure  remove,  nine  stenographers 
i^o  shall  severally  attend,  as  directed  by  the  respective 
justices  appointing  them,  the  terms  of  the  appellate  divis- 
ion and  trial  and  special  terms  of  the  supreme  court,  in  the 
county  of  Kings  and  shall  each  receive  an  annual  salary  of 
three  thousand  dollars  and  the  expense  thereof  shidl  be 
raised  with  the  annual  tax  levy  as  a  county  charge. 


§  25&«  The  stenographer  appointed  as  prescribed  in  the 
last  section,  may,  with  the  consent  of  the  judge  holding  or 
presiding  at  a  special  t^rm  of  the  Kuprerne  court,  or  term  of 
the  circuit  court,  or  court  of  oyer  and  terminer,  employ  an 
assiHtant  stenographer,  to  aid  him  in  the  dincliarge  of  his 
duties  at  that  term,  whose  compensation  must  be  paid  by 
the  stenographer,  and  shail  not  become  a  cousty  charge. 


§  266.  [Am*d  1877, 1895,  amendment  to  take  effect  January 
1,  1896.]  Each  justice  of  the  Rupr  me  court  for  the  second 
judicial  diHtrict  who  does  not  reside  in  the  county  of  Kings, 
umst  nppoiut,  and  ma^at  pleasure  remove  a  stenographer, 
who  must  attend,  as  directed  by  the  jastice  appoiatiog  him. 
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the  terms  of  the  appellate  division  and  the  trial  and  special 
terms  of  the  supreme  court,  held  in  the  counties  of  Suffolk, 
Queens,  Biohmond,  Westchester,  llockland,  Putnim,  Dutch- 
ess, or  Orange,  and,  when  not  thus  officially  eugaged,  th« 
stated  terms  of  the  county  court,  in  each  of  these  counties. 


§  257.  Each  stenographer,  appointed  as  prescribed  in  the 
last  section,  is  entitled  to  a  salary  fixed  by  law.  To  make 
up  and  pay  the  salaries,  the  board  of  supervisors  of  each  of 
the  said  counties  must  annually  levy,  and  cause  to  be  col- 
lected, as  a  county  cLarge,  a  proportionate  part  of  the  sum 
necessary  to  pay  the  same,  to  be  fixed  by  the  Comptroller  of 
the  State,  in  accordance  with  the  amount  of  the  taxable  real 
and  personal  property  in  each  county,  as  shown  by  the  last 
annual  assessment-roll  therein.  The  treasurer  -of  each 
county  must  pay  over  the  sum  bo  raised,  to  the  Comptroller 
of  the  State,  who  must  thereupon  pay  the  salary  of  each 
stenographer  in  equal  quarterly  payments,  under  the  direc- 
tion of  the  justice  making  the  appointment. 


§  258.  [ArrCd  1882,  1883,  1884,  1886,  1886,  1887,  1888, 
1890,  1893,  1894,  1895,  amendment  to  take  ffject  January  1,. 
1896. J  In  addition  to  the  stenographers  appointed  under 
special  laws,  the  justices  of  the  supreme  court  or  a  majority 
of  them,  for  each  judicial  district  excerpting  the  first,  second, 
fifth,  seventh  and  eighth,  shall  appoint,  and  may  at  pleasure 
remove,  three  stenographers.  The  justices  of  the  supreme 
court,  or  a  majority  of  them,  for  the  fifth  and  seventh  judi- 
oial  districts,  shall  appoint,  and  may  at  pleasure  remove, 
four  stenographers  of  the  supreme  court  for  each  of  such 
districts.  The  justices  of  the  supreme  court  for  the  eighth 
judicial  district  shall  appoint,  and  may  at  pleasure  remove, 
seven  stenographers  of  the  supreme  court  for  such  district. 
Each  of  the  stenographers  shfJl  attend  such  special  and  trial 
terms  of  the  supreme  court  in  his  judicial  distiict  as  hesball 
be  assigned  to  attend  by  the  justices  of  the  supreme  court, 
or  a  majority  of  them,  for  such  district.  Each  of  such  sten. 
ographers  sha  1  receive  an  annual  sxlary  of  twenty-five 
hundred  dollars,  to  be  paid  by  the  comptroller  of  the  State 
in  equal  quarterly  payments,  npon  the  certificate  of  a  jnstice 
of  the  supreme  court  of  the  judicial  district  for  which  he 
shall  have  been  appointed. 


§  259.  [Am'd  1885, 1889, 1890.]  To  provide  the  means  to 
pay  such  salary  the  Comptroller  of  the  State  shall,  on  or  be- 
fore the  first  day  of  November  in  each  year,  fix  and  tratuMoit 
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to  the  rlerk  of  the  Board  of  Saperrisors  in  each  of  the 
comities  in  paid  district  a  statement  of  the  sum  to  be  raised 
by  such  Board  of  Supervisors,  inacoordance'^'ith  the  amount 
of  taxable  real  and  personal  property  in  each  of  said  counties 
as  shown  by  the  last  annual  assessment- roll  therein.  The 
Boar.ls  of  Supervi^nrsin  each  of  such  counties  shall  annually 
lery  and  cause  to  be  collected  in  such  county,  and  to  be  paid 
OTer  to  the  county  treasurer  thereof,  the  sum  so  fixed  by  the 
Comptroller  to  bo  raised  ly  such  Board  of  Supervisors,  and 
such  county  treasurer  shall  pay  such  sum  to  the  Comptroller 
of  the  8tate  for  the  payment  of  sa  d  salaries  Until  the  first 
day  of  January,  eighteen  hundred  and  ninety  one,  the  clerks 
of  the  counties  composing  the  seventh  judicial  district  in 
which  a  term  of  court  specified  in  section  one  of  this  act  is 
held,  must  furnish  the  stenographer  attending  the  same  with 
a  certificate  of  the  n  nmber  of  days  the  term  has  been  in  ses- 
sion. Upon  the  certificate  so  furnished,  the  supreme  court 
or  speciiii  term  thereof,  held  within  said  judicial  district, 
may,  not  oftener  than  once  in  six  months,  by  order,  appor- 
tion to  each  county  in  snid  district  such  a  portion  of  the 
stenographer's  salary  as  the  number  of  days  during  which 
one  or  more  terms  were  in  session  in  that  county  bears  to 
the  whole  number  of  days  during  which  the  terms  were  in 
session  in  that  district  since  the  last  apportionment  was 
made.  Upon  the  presentation  of  a  certified  copy  of  such  an 
order  each  county  treasurer  must  pay  to  the  stenographer,, 
from  the  court  fund,  or  the  fund  from  which  jurors  are  paid, 
the  8  am  so  apportioned  to  bis  county. 


§  260.  Each  of  those  stenographers  is  also  entitled  to 
payment  of  his  actual  and  necessary  expenses,  while  attend- 
ing  court,  including  stationery  and  ten  cents  for  each  mile 
for  his  actual  travel,  between  the  place  of  holding  each  term 
and  his  residence,  going  and  returning,  or  from  term  to  term, 
as  the  case  may  be.  The  amount  thereof  must  be  certified  by 
tLe  judpe  holding  or  presiding  at  theterm,  and  must  be  paid, 
upon  his  certificate,  by  the  treasurer  of  the  county  where 
the  term  is  held,  from  the  court  fund,  or  the  fund  from  which 
jurors  are  paid.  But  mileage  shall  not  be  computed  beyond 
the  bounds  of  the  judicial  district,  excnpt  where  the  usual 
Ime  of  travel,  from  one  point  to  another  within  that  district^ 
passes  partly  through  another  judicial  district. 


J261,     [Repealed.] 


§  262.  [Am*d  1890,  1895,  amendment  to  take  effect  Sep- 
tember  1,  1895.]  If  an  official  stenographer  shall  not  be  in 
attendance  at  a  term  of  the  circuit*  court,  special  term  of  the 
supreme  court,  or  court  of  oyer  and  terminer,*  where  ihsues 
of  fact  are  triable,  the  justice  presiding  at  the  term  may,  in 

*  Circuit  courts  and  courts  of  oyer  and  terminer  abolished  from  and 
after  the  last  day  of  December  1896,  and  their  jurisdiction  vested  in  the 
snpreme  court  by  Article  YI,  section  6,  of  Constitution  adopted  in 
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his  disoretioD,  employ  a  steoographer,  who  shall  be  paid 
such  oompensation  as  the  jnslioe  Hhall  bj  his  certificate  fix, 
not  to  exceed  ten  dollars  for  each  day's  attendance,  and  ten 
cents  for  each  mile  for  travel  to  and  from  his  residence  to 
the  place  where  the  term  is  held,  together  with  a  reasonable 
sum  for  his  necessary  expenses  and  stationery.  Thesnm  so 
fixed  shall  be  a  charKe  upon  the  county  in  which  the  term 
shall  be  held,  and  shall  be  paid  by  the  county  treasurer  upon 
such  Certificate,  from  the  court  fund  or  the  fund  from  which 
jurors  are  paid^  If  the  official  stenographer  of  the  judicial 
district  in  which  such  t  rm  shall  be  held  shall  have  been 
duly  assigned  to  attend  such  term,  and  it  does  not  appear  to 
tiie  satisfaction  of  the  justice  thutth€^fiiilure  to  attend  was 
excusable,  the  justice  may  cause  an  or.ler  of  the  court  to  be 
entered  at  buch  term,  that  the  portion  of  the  sum  so  paid  by 
the  county  treasurer,  whi<  h  was  allowed  for  the  p^r  diem 
compensation  for  the  seryices  of  the  stenographer  employed 
at  such  term,  shall  be  deducted  from  the  salary  of  the  official 
stenographer  who  shall  have  been  so  assigned  to  attend  hu^h 
term,  and  the  clerk  of  such  county  shall  transmit  to  the 
comptroller  a  0*  rtified  copy  of  such  order,  and  the  comp- 
troller shnll  deduct  such  amouLt  from  the  salary  of  such 
official  btenographer  and  pay  the  same  to  the  treasurer  of  said 
county. 


TITLE  ni. 
Abtiguc  1 .    The  Court  of  Olalmi. 
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ABTIOLE  ONE. 

Thb  Coubt  of  Olaims. 

I  a6S.    Oouri  of  OUims.  tlmony  on  commlsBlon. 

1 264.    Jnrifldiction.  I  273.    Annual   report    to  Oomp- 

I  265.    Boles  and  procedure.  troller. 

g  266.    CMAcerB.  g  274.    Costs  not  to  be  taxed. 

1267.    Beal  of  Court.  §275.    Appeals. 

S  268.    Sessions,  duty  of  Sheriff.  g  276.    Time  and   manner  of  ta^ 

0  269.    Judgments.  king  appeal. 

g  270.    Duty  of  Attorney-General  g  277.    Case  on  appeal. 

and  Superintendent    of  g  278.    Preference  on  api>eals. 

Pablio  Works.  g  279.    Salary  of  Judge  of  Court  of 
1271.    Record  of  proceedings;  re "  Claims. 

port.  g  280.    Salaries  of  ofllcers  of  Court 
g  272.    Expense  of  procuring  tes-  of  Claims. 

§  263.  Court  of  Claims.*  Mddcd  1897.1 -The  board 
of  claims  is  contiDa'i(\  and  shall  nerenfter  be  cnown  as  the 
ooort  of  claims.  The  ooart  oonaists  of  the  commissioners 
of  claims  now  in  office  and  their  successors,  who  shall  here- 
after be  known  and  designated  as  judges  of  the  conrtof 
claims.  Judges  shall  be  appointed  hy  the  governor,  by  and 
with  the  advice  and  consent  o£  the  senate.  Whenever  the 
term  of  office  of  a  jud^^e  shall  empire,  his  successor  bhall  be 
appointed  for  a  full  term  of  six  years  from  ihe  expiration  of 
tne  preceding  term,  and  nil  terms  shall  expire  on  the  thirty- 
first  day  of  December.  Vacancies  shall  be  filled  in  like  man- 
ner for  the  remainder  of  the  unexpired  term.  By  an  order 
to  be  filed  in  the  office  of  the  secretary  of  State  the  governor 
shall  designate  one  of  the  judges  as  a  presiding  judge,  who 
shall  act  as  such  during  his  term  ;  two  of  the  judges  shall 
constitute  a  quorum  for  the  transaction  of  business. 

§  264  Jnrlsdlction.  [Added  1897.]— The  court  of 
oliams  possesses  all  the  powers  and  jurisdiction  of  the  board 
of  olaims.  It  also  has  jurisdiction  to  hear  and  determine  a 
private  claim  against  the  state,  which  shall  have  ac- 
crued within  two  years  before  the  claim  is  filed.  It  may 
fdso  hear  anl  determine  any  claim  on  the  part  of  the  state 
against  the  claimant,  or  against  his  assignor  at  the  time  of 
the  assignment ;  and  mu^t  render  judgpment  for  such  sum  as 
should  be  paid  by  or  to  the  state.  But  the  court  has  no  jur- 
isdiction of  a  claim  submitted  by  law  to  any  other  tribunal 
or  officer  for  audit  or  determination.  Where  jurisdiction  to 
hear  and  determine  a  claim  is  conferred  upon  the  court  by  a 
special  law,  the  liability  ojE  the  state  is  not  thereby  implied, 
bat  snob  a  oliiim  is  subject  to  defense  and  counterclaim  by 
the  state  in  the  same  manner  and  to  the  same  extent  as  if 
presented  under  a  general  law. 

*  Sections  263  to  280,  incIuslTe,  relatiTe  to  the  conri  of  claims  were 
added  by  Chapter  36,  Laws  1897.  This  chapter  consists  of  six  sections. 
Section  1  thereof  contains  the  foregoing  sections  added  to  the  Code  of 
CiTil  Procedure,  viz.  gg  263  to  280,  inclusive.  The  remainder  of  Chap- 
ter 86,  L.  1897.  is  as  follows  : 

g  2.  Section  two  of  the  code  of  ciril  procedure  is  hereby  amended 
by  adding  a  subdivision  thereto,  numbered  fifteen,  as  follows : 

15.    The  court  of  claims. 

g  3.  The  terms  of  office  of  the  two  commissioners  of  claims  in  office 
when  this  act  takes  effect,  who  by  their  appointment  have  the  shortest 
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§  265-  Rvles  and  proeednre*  [Added  1897.]~Th6 
court  may  establiBh  roles  for  its  goYernment,  and  the  rega. 
latioQ  of  practice  therein ;  prescribe  the  forms  and  methods 
of  procedure  before  it,  Taoate  or  modify  judgments,  and 
grant  new  trials. 

f  266-  Officers.  [Added  1897.] -The  court  shall  ap. 
point,  and  may  at  pleasure  remove,  a  clerk,  a  deputy  clerk, 
a  stenographer,  and  a  marshal,  who  shall  alfio  act  as  mes- 
senger; and  they  shall  perform  such  duties  as  the  court 
may  prescribe.  Before  entering  upon  the  duties  of  his 
office,  the  clerk  shall  make  and  file  in  fhe  office  of  the  comp- 
troller, a  bond  for  the  faithful  performance  of  his  duties  in 
an  amount  and  with  sufficient  sureties  to  be  approved  by  at 
least  two  of  the  judges,  which  approval  shall  be  indorsed  on 
said  bond. 

§  267.  Seal  of  Court.  [^Added  1897.]— The  court 
shall  adopt  and  procure  an  official  seal,  with  suitable  device 
and  inscription.  A  description  of  such  seal,  with  an  im- 
pression thereof,  shall  be  filed  in  the  office  of  the  secretary 
of  state.  The  expense  of  procuring  such  seal  shall  be  paid 
out  of  the  contingent  fund  of  the  court. 

§  268.  Sessions,  daty  of  sheHfT.  [Added  1897.]— The 
court  shall  hold  at  least  four  sessions  in  each  year  at 
the  capitol  in  the  ci  y  of  Albany,  and  it  may  also  hold 
adjourned  or  special  sessions  at  such  other  times  and  places 
in  the  state  as  it  may  determine.  It  may  also  hold  a  session 
and  take  testimony  where  the  claimant  resides  or  where  the 
claim  is  alleged  to  have  arisen,  or  in  the  vicinity,  and  may 
view  any  premises  affected  by  the  proceeding.  The  sheriff 
of  any  county,  except  Albany,  shall  furnish  for  the  use  of 
the  court  suitable  rooms  in  the  court  house  of  his  county 
,  for  any  session  ordered  to  be  held  thereat,  and  shall  if  re  - 
quired  attend  said  session.  His  fees  for  attendance  sh^l 
be  paid  out  of  the  contingent  fund  of  the  court,  at  the  same 
rate  as  for  attending  a  term  of  the  supreme  court,  in  that 
county. 

time  to  »erfe,  shall  expire  on  the  thirty^flrsi  day  of  Deeemher,  eighteen 
hundred  and  nlnety*aeTen.  The  term  of  the  othor  commlsaioner  shall 
expire  on  the  thirty-first  day  of  December,  eighteen  hundred  and 
ninety-nine.  Their  sucoessors  shall  be  appointed  in  the  mannerpro- 
vlded  by  section  two  hundred  and  sixty-three  of  the  code  of  civil  pro- 
cedure. The  officers  of  the  board  of  claims  in  office  when  this  act  takes 
effect  shall  respectively  continue  as  officers  of  the  conrt  of  claims  nntll 
changed  pursuant  to  section  two  hundred  and  sixty  six  of  the  code  of 
civil  procedure. 

I  4.  The  laws  enumerated  in  the  schedule  hereto  annexed  are  re- 
pealed. Such  rnpeal  shall  not  revive  a  law  repealed  by  any  law  hereby 
repealed,  but  shall  include  all  laws  amendatory  of  the  laws  hereby  re- 
pealed. 

1 6.  The  repeal  of  a  law.  or  any  part  of  it,  specified  in  the  annexed 
schedule,  shall  not  affect  or  imjMkir  any  act  done  or  right  accruing,  ao- 
omed  or  acquired  under  or  by  virtue  of  the  laws  so  repealed,  but  the 
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§269.    Jadgmento.    [kidded  1897.]— The  determination 
of  the  court  npon  a  claim  shall  be  bj  a  iudf^ment  to  be 
entered  in  a  book  to  be  kppt  by  the  clerk  for  Uiat  purpose, 
and  signed  and  certified  by  him.    Within  ten  days  after  the 
entry  of  the  Judgment,  the  clerk  shall  serve  a  certified  copy 
thereof  on  the  cLumant  or  his  attorney  and  also  upon  the 
attorney-general.    If  the  claim  arises  in  a  case  where  the 
state  seeks  to  appropriate  or  has  appropriated  land  for  a 
public  use,  the  judgment  shall  contain  a  desoription  of  such 
land.    A  transcript  of  a  judgment  in  favor  of  the  state,  oer- 
tifiel  by  the  clerk  of  the  court,  maybe  filed  and  docketed 
in  the  clerk's  office  of  any  county;  and  upon  being  so  dock- 
eted shall  become  and  be  a  lien  up'^n  the  property  of  the 
claimant  in  that  county,  to  the  same  extent  and  enforceable 
by  execution  in  the  same  manner,  as  a  judgment  of  the 
supreme  court.    A  final  judgment  against  the  claimant  on 
any  claim  prosecu'ed  as  provided  in  this  article  shall  for- 
ever bar  any  further  claim  or  demand  against  the  state  aris- 
ing out  of  the  matters  iuvolved  in  the  controversy. 

§  270-  Buty  of  attoney  -  general  and  inperin- 
fendent  of  nubile  works.  [ Added  lSd7.]^Tnie  attorney, 
general  shall  represent  the  state  in  all  proceedings  relating 
to  claims.  In  ail  cases  of  canid  claims  the  superintendent 
of  public  works  on  request  from  the  attorney-general,  shall 
furnish  such  asbistance  as  he  may  require  in  subpoenaing 
witnesses  and  preparing  the  casts  for  trial.  The  attorney- 
general  mny  designate  a  clerk  in  his  office  to  assist  in  tiie 
preparation  of  cases  for  trial,  and  to  attend  a  term  of  the 
court.  His  reasonable  and  necessary  expenses  while  en- 
gaged in  BU<^h  duty,  except  in  Albany,  when  approved  by  the 
attorney-general,  shall  be  audited  by  the  court  and  paid  out 
of  its  contingent  fund. 

§  271.  Kecord  of  proceedings;  report.  [Added  1S97.] 
The  court  shall  keep  a  record  of  its  proceedings,  and,  at  the 
commence  ment  of  each  session  of  the  legislature,  and  at  such 
other  times  during  the  session  as  it  may  deem  proper,  or  as 
the  se!'ate  or  assemblvmay  request,  report  to  the  legislature 
the  claims  upon  which  it  has  finally  acted,  with  a  statement 
of  the  judgment  rendered  in  each  case. 

•amo  may  be  asserted,  enforced  or  prosecuted  as  tnllj  and  to  the  same 
extent,  as  if  such  laws  had  not  been  repealed ;  and  all  actions  or  pro* 
ceedings  commenced  tinder  or  by  virtue  of  the  laws  so  repealed,  or 
otherwise,  and  pending  in  the  board  of  claims  when  this  act  takes  effect, 
may  be  prosecuted  and  defended  to  final  effect  in  the  court  of  claims, 
in  the  samo  manner  as  if  instituted  in  that  court,  unless  it  shall  be 
otherwise  specially  proyided  by  law  ;  and  all  records  of  the  board  of 
claims  are  hereby  transferred  to  and  shall  become  and  be  the  records 
of  the  court  of  claims. 
16.    This  act  shall  take  effect  immediately. 
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§  272*  Expense  of  procuring  testimonj  on  com- 
mission* [Added  1897.  J — When  testimony  is  taken  on  com. 
mission  at  the  instance  of  the  cLaimiint,  the  expense  thereof 
including  the  fees  of  the  commissioner,  shall  be  paid  by  the 
claimant;  and  when  taken  at  the  instance  of  the  state,  snch 
fee^  and  all  expense  incurred  by  the  attorney-gen<  ral  shall 
be  paid  ont  of  the  contingent  fund  of  the  court. 

§273*  Animal  report  to  comptroUtr.  Mdded  1897.  J 
On  the  first  day  of  January  in  each  y«-ar,  the  clerk  shall  re- 
port, to  the  comptroller,  uuder  oath,  a  detailed  statement  of 
his  disbursements  made  under  the  direction  of  the  court 
from  its  contingent  fund  dnrincf  the  preceding  year. 

.§  274.  Costs  not  to  bA  taxed.  f^d(iedl897.]— CoetB, 
witnesses  fees  aud  disbursements  sh  >11  not  be  taxed,  nor 
shall  counsel  or  attorney  fees  be  allowed  by  the  court  to  any 
party. 

$  275.  Appeals.  [^d(i<'dl897.J— Either  party  may  ap- 
peal from  an  order  or  judgment  of  the  oourt  of  claims  to 
the  appellate  division  of  the  Eupreme  court  of  the  third  de- 
partment. The  appeal  from  a  j  udgment  may  1  e  taken  upon 
<lue8tioD8  of  law  or  of  fact,  or  both,  or  for  an  alleged  excess  or 
^'.^sufficiency  of  the  jud^^ment.  Upon  such  appeal,  the  court 
may  affirm,  reverse,  or  modify  theju^gm^  nt,  or  dismiss  the 
appeal,  or  grant  a  new  trial.  The  provisir-ns  of  this  oodare- 
lating  to  appeals  in  the  supreme  court  apply,  so  far  as  prao- 
tionble,  to  appeals  from  orders  or  judgments  of  the  court  of 
claims,  except  as  modifle.l  in  this  article. 

SCHEDULE  OF   LAWS  REPEALED. 

dec-  I 

Lawgof—    Chapter,    tions.  Subject 

1883 206 All EBtabllBbing board  of  cUimsandd*- 

flning  ita  powers  and  datiea. 

1834 60 All Am^ndR  L.  1883,  ch.  206,  812.4.  6.7. 

9-U.  13. 

1884 8ff All Juri»aiction  relative  to  claime  for  an- 
imal 8  killed. 

1886 866 All Beturns  on  appeals  from  decisions  of 

old  board  of  canal  appraisers. 

1887 607 All AmendBL.lH83,ch.  206,110. 

1888 865 All AmendsL.  1883.  ch.  205.812.8.6,16. 

188U 68      ...     All AmendeL.18S3,ch.  306,8  8  2, 18. 

1889 622 All Balary  of  marshal  of  board  of  claims. 

1890 403 All Amends  L.ls83.ch.  206,  8  2. 

1893 426 All Amends  L.  1883,  ch.  206,  8  12. 

1896 461 All Amends  L  1883,  ch.  205.  8  8  10. 11. 
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i  276*  llmeuHl  Manner  of  iakln;  a;  peaL  [Added 
IfeVi.] — lAa  appeal  mnst  be  taken  within  thitty  days  after 
the  entry  and  serrice  of  the  order,  or  the  service  by  the  olerk 
of  a  e<-rtified  copy  of  the  judgment,  by  a  rring  upon  the 
claimant  or  his  attorney,  or  upon  the  attorney -general,  and 
upon  the  clerk,  in  like  mann*  r  nsin  the  snpreme  eourt,  a 
written  notice  to  the  effect  that  the  appellant  appeals  from 
the  orderor  from  the  judgment  or  Irom  a  apeoifled  part 
thereof,  and  briefly  stating  the  groani^s  of  tJie  appeal. 

§  277-  Cash  on  appMU  [Added  1897.] -With  the 
notice  of  appeal  from  a  judgment,  the  appellant  shall  serre 
upon  the  ShdYerse  party  a  case  oontaining  so  much  of  the 
eTidenoe  as  the  appellant  may  deem  necessary  to  present 
the  question  raised  by  the  appeal.  Within  ten  days  after 
the  seTTice  of  the  case,  i\  e  lespondent  majr  propose  and 
aerre  amendments  thereto,  and  the  case  may  be  settled  upon 
five  days'  notice  by  any  judge  of  the  court.  Notice  of  the 
settlement  may  be  served  by  either  party,  within  ten  days 
after  serTioe  of  proposed  amendments.  The  court  or  a 
judge  thereof  may  extend  the  time  for  serving  a  case  or 
amendments. 

§  278.  Prefereaeo  on  appeals,  [^dded  1897.]— An 
appeal  taken  after  the  calendar  tor  a  term  of  the  appelate 
court  is  prepared  may  be  placed  thereou  upon  the  applica- 
tion of  tb  3  attorney-general  at  any  time  auring  the  then 
current  term,  and  brought  on  tor  hearing  as  a  pr  ferred 
o:iUse  upon  a  notice  of  fourteen  days, 

§  279-  Salary  of  Judge  of  court  of  claims  [Added 
1897.]— Each  judge  of  the  court  of  claims  shnll  receive  an 
annual  compeusation  of  five  thousand  dollars,  pAyable 
monthly,  aod  also  his  necessary  expenses,  not  exceeding 
five  hundred  dollars  per  annum. 

§280-  Salaries  of  officers  of  court  of  claims.  [Added 
1897.]  •  Each  officer  of  the  court  of  claims  shall  receive 
an  annnnl  salary,  payable  monthly,  and  other  compensation 
as  follows: 

1.  The  clerk,  four  thousand  dollars. 

2.  The  depaiy  clerk,  two  thousand  five  hnndred  dollars. 

3.  The  St -nographer,  two  thousand  five  hundred  dollars 
and  five  eents  a  folio  for  copies  of  minutes  and  testimony 
furnished  at  the  request  of  the  claimant. 

4.  The  marshal,  inoludinjz  also  his  services  as  messenger, 
twelve  hundred  dollars.  The  clerk,  deputv  clerk,  stenog- 
rapher and  marshal  shall  be  i  aid  their  actual  expenses  while 
in  the  discharge  of  their  respective  duties,  elsewhere  than 
in  the  city  of  Albany,  to  be  andited  by  the  court  and  paid 
from  the  contingent  f  nnd.  No  charge  shall  be  made  against 
the  state  by  the  clerk  or  the  f-tenographer  for  copies  of 
minutes,  testimony  or  papers,  furnished  to  the  attorney- 
general  or  to  the  courts  or  filed  in  the  office  of  the  clerk. 


Digitized  by  VjOOQ  IC 


r 


Digitized  by  VjOOQ  IC 


SfetifiDB  281.318y  teelnflTe^  repealed  in  1896. 


Digitized  by  VjOOQ  IC 


62    THE  CITY  COURT  OF  THE  CITY  OP  NEW  YORK. 


TTILE  IV. 


The  city  court  cfihe  city  of  New  York, 


g  816.  JarUdiction.  8  327 

:n6.  Tbe  last  section  limited.  \i'2&. 

317.  Jarisdictiou      in     m&riiie 

eauses.  3.9. 

318.  No   power    to     naturalize 

aliens.  330. 

319.  Removal  of  action  to  sn-  3ii. 

preme    conrt   from   city 
court. 
3*10.    Justices;    their    general  332. 

duties.  333. 

321.  How      snspended       from  334. 

office. 

322.  Gtiief-justice:    how  desig-  336. 

nated;  bis  general  duties, 

etc.  336. 

823.  JuHtices  may  make  rulrs. 

324.  Court  when  open  ;  justices  3:^7. 

to  designate  terms:  rou- 
tine of    business  at  the  338. 
terms,  etc. 

326.  Terms,  where  held;  pmbll- 

cation  of  appointments.  339. 

826.  JuHtices  may  take   oaths, 
acknowledgments,  etc. 


Orders,  etc  .  how  made. 

Clerk,  depnty-clerk  and 
assistants. 

General  duties  of  dtputy- 
clerk. 

Special  deputy-clerks. 

Clerk  to  account  monthly 
for  fets,  and  pay  over  the 
same. 

Stenographers. 

Interpreter. 

Id.;  penalty  for  mis- 
conduct. 

Court  may  appoint  attend- 
ants, etc. 

Interpreter  and  attfud- 
ants  not  to  receive  fees. 

Suflpension  of  an  officer  of 
the  court. 

What  mandates  may  be 
executed  without  the 
city. 

Direction  and  execution 
of  mandates. 


§814.     [Repealed  ISn.] 


i  1308.8nb'd 
4.  Consol. 
Act. 


§  315.  [Amd  1877,  1895,  amendment  to  take  effect  January 
1,  J 896.]  1  he  jurisdiction  of  the  cty  conrt  of  the  city  of 
New  York  extendb  to  the  following  cases: 

1.  An  action  against  a  natural  person,  or  against  a  foreign 
or  domestic  curporrtti^n,  wherein  the  complaint  demands 
judgment  for  a  sum  of  money  only,  or  to  recover  one  or 
more  chattels,  with  or  without  damages  for  thetiiking  or  the 
detention  thereof. 

•2.  An  action  t<>  foreclose  or  enforce  a  lien  upon  real 
property  in  the  city  of  Nrw  Yoric,  created  as  prescribed  by 
statute,  in  favor  of  a  person  who  has  performed  labor  upon 
or  furnished  materials'to  be  used  ia  the  c  »nstruction,  alti  la- 
tion  or  repair  of  a  building,  vault,  wliarf,  fence  or  other 
structure*  or  who  has  graded,  filled  in  or  otherwise  improved, 
a  lot  of  land,  or  the  sid  w..lk  or  ;  tre  t  in  Iront  of  or  adjoin- 
ing a  li't  of  land. 

3.  An  action  to  foreclose  or  enclose  *  a  lien,  for  a  sum  not 
exceeding  two  thousand  dollars,  «»xclusive  of  interest,  upon 
one  or  more  chattels. 


*  So  in  original. 
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4.  The  taking  and  entry  of  a  judgment,  upon  the  confes- 
sion of  one  or  more  d^fendaDt8,  where  the  sniu,  for  vhieh 
judgment  is  oonfesseil,  does  not  exceed  two  thousiind  dol- 
Urs,  excluslTe  of  interest  from  the  time  of  making  the  state- 
ment upon  which  the  judgment  is  entered. 


§  816.     lAm*d  1879,  1889.]  The  jnrisdiotion  conferred  by  S  1209.  Con 
the  last  section  is  subject  to  the  following  limitations  and  boI.  Act 
regulations: 

1.  In  an  action  wherein  the  complaint  demands  jndginent 
for  a  sum  of  money  only,  the  snm  for  which  jndgmeut  is 
rendered  in  fuvor  of  the  plaintiff,  cannot  exceed  two  thoasand 
dollars,  exclusive  of  interest,  and  costs  as  taxed;  excett 
where  it  is  brought  upon  a  bond  or  undertaking,  given  in 
an  action  or  special  proceeding  in  the  same  court,  or  befoie 
a  justice  thereof;  or  to  recover  damages  for  a  breach  of 
promise  of  marriage;  or  where  it  is  a  marine  cause,  as  that 
expi  ession  is  defined  in  the  next  section.  Where  the  action 
is  bronght  upon  a  bond  or  other  contract,  Uie  judgment 
must  be  for  Uie sum  actually  due,  without  regard  toapenaltj 
therein  contained ;  and,  where  the  money  is  parable  inm  staf- 
ments,  successive  actions  may  bebroughtfor  the  instalments 
as  they  become  due. 

2.  Ill  an  action  to  recover  one  or  more  chattels  a  judgment 
cannot  be  rendered  in  favor  ot  the  plaintiff,  for  a  chattel  or 
chattels,  the  aggregate  value  of  which  exceeds  two  thousand 
dollan. 


§  81  ?•  [i4m'dl895,  aynendmentiotake  ^ect  January  1,1S96.]  1 1310.  Con: 
The  city  court  of  the  city  of  New  York  possesses  the  same  "^^^'y^*- 
jurisdiction  in  the  following  actions  as  the  supreme  court  of  ?.j?       "PP 

1.  An  action  in  fnvor  of  a  person,  belonging  to  a  vessel  in 
the  merchant  set  vice,  against  the  owner,  master,  or  com- 
mander thereof,  for  the  reasonable  value  of  services,  or  for 
the  breach  of  a  contract  to  pay  for  services  rendered  or  to 
be  rendered  on  bo  rd  of  the  vessel,  duriog  a  voyage,  wholly 
or  partly  performed,  or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  :•  gainst  a  person,  belonging  to 
or  on  board  of  a  vessel  in  the  merchant  servire,  to  recover 
damages  for  an  assault,  battery,  or  false  imprison rtient  com- 
mitted on  board  the  vessel,  upon  tlie  high  sens,  or  in  a  place 
vrithout  the  United  States.  But  this  section  does  not  confer 
npou  the  city  court  authority  to  proceed,  as  a  court  of  ad- 
miralty or  maritime  jurisdiction. 


§  8I8»     The  court  has  not,  nor  has  either  of  the  justices   i  ^^1^*  ^o^' 
thereof,  power  to  naturalize  an  alien.  *^^  ^^^ 
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&  819.  [AnCd  1895,  amendment  to  take  ^eet  January  1, 
1896.]  The  supreme  court,  at  a  term  held  in  the  first  pudi- 
1 1214,  Con-  ^^  district,  may,  by  an  order  made  at  any  time  after  joinder 
»o\.  Act.  of  an  issue  of  fact,  and  before  the  trial  thereof,  remoTe  to 
84  Hud,  241.  itself  an  action  brought  in  the  city  conrt,  for  the  purpose  of 
changing  the  place  of  trial  thereof.  Where  an  order  for 
remoyalis  made,  as  prescribed  in  this  section,  the  place  of 
trial  must  be  changed  by  the  same  order  to  another  connty, 
and  the  sabseqnent  proceedings  therein  mnst  be  the  same 
as  if  the  action  had  been  originally  brought  in  the  supreme 
court.  The  provisions  of  seiUons  three  hundred  and  forty- 
four,  three  hundred  and  forty -five  and  three  hundred  and 
forty -six  of  this  act,  apply  to  an  application  to  remoTe  such 
an  action,  and  to  the  proceedings  upon  and  subsequent  to 
the  removal,  as  if  the  city  court  were  specified  in  those  sec- 
tions  in  place  of  the  county  oourt^  and  a  justice  thereof  in 
place  of  the  county  judge. 

I  1S15,  Con-  §  320.  lAm^d  1877.]  The  court  consists  of  six  justices,  one 
•ol.  Act.  of  whom  is  the  chief-justice  of  the  court  Each  justice  must 
perform  his  share  of  the  labors  and  duties  appertaining  to  the 
office.  One  of  the  justices  must  attend  at  the  chambers  of  the 
cxNirt,  from  ten  o^cIock  in  the  morning  until  four  o'clock  in  the 
afternoon  of  each  day,  except  Sunday,  a  puUic  holiday,  or  a 
day  upon  which  the  inhabitants  of  the  city  of  New  York  gen- 
erally refrain  from  business.    Each  justice,  while  in  the  rooms 


atrial  term  or  a  special  term,  must  remain  in  attendance,  un- 
til the  day  calendar  is  disposed  of,  or  for  such  other  time  as  is 
reasonable. 

fl  i«i«.  Con-  §  ^^  ^  •  Where  it  appears  presumptively,  to  the  satisfaction 
•ol  Act  ^'  ^^®  Governor,  that  a  justice  of  the  court  has  been  guilty  of 
corruption,  or  other  ^ross  misconduct  in  office ;  or  habitually 
neglecte  to  perform  his  share  of  the  labors  and  duties  apper- 
taining to  the  office ;  or  is  incapable  of  properly  discharging 
the  same ;  the  Governor  may,  in  his  discretion,  make  an  order, 
suspending  that  justice  from  the  exercise  of  the  duties  of  his 
office,  ana  directing  that  his  compensation  cease.  Such  an 
order  must  recite  the  grounds  upon  which  it  is  made  ;  and  it 
remains  in  force,  unless  it  is  sooner  revoked  by  the  Governor, 
until  the  final  aajournment  of  the  next  session  Cr  the  Legisla- 
ture ;  or,  if  the  Liegislature  is  then  in  session,  until  the  final  ad- 
journment of  that  session. 

1 1217,  Con-  §  322.  The  justices  of  the  court,  or  a  majority  of  them 
•ol.Act.  must,  from  time  to  time,  as  a  vacancy  occurs  in  the  office  of 
chief-justice,  designate  one  of  their  number  to  be  chief-iustice. 
A  certificate  of  the  designation,  under  the  hands  of  tne  jus- 
tices making  the  same,  must  be  filed  in  the  office  of  the  clerk 
of  the  court.  The  person  so  designated  shall  be  chief -jus- 
tice during  his  term  of  office.  The  chief -justice  has  the  like 
authority,  within  the  jurisdiction  of  the  court,  as  a  presiding 
justice  of  the  supreme  court ;  and  when  he  is  present  and  is 
not  disqualified,  he  must  preside  at  a  general  term. 
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§  823.  The  justices  of  the  court,  or  a  majority  of  them, 
may,  from  time  to  time,  establish  rules  of  practice  for  the  1 1213,  con- 
coiurt,  not  inconsistent  with  this  act,  or  with  tne  general  rules  sol.  Act. 
of  practice,  established  as  prescribed  in  section  seventeen  of   81  Hud,  568. 
this  act.    The  latter  govern  the  practice  in  the  court,  as  far 
as  they  are  applicable  thereto. 

§  324.  The  court  is  always  open  for  the  transa^on  of  anv 
business,  for  which  notice  is  not  required  to  be  ^ven  to  an  aa-  1 1219.  Con- 
verse party.  The  justices  of  the  court,  or  a  majority  of  them,  ■**'•  ^^^ 
from  time  to  time  must  appoint  and  may  alter,  the  times  01 
holding  general,  special,  and  trial  termsof  the  court.  They  must 
prescribe  the  duration  of  the  terms ;  designate  the  trial  terms 
at  which  jurors  are  required  to  attend  ;  and  assign  the  justice 
or  justices  to  preside  and  attend,  at  each  of  the  terms  so  ap* 
pointed.  In  case  of  the  inability  of  a  justice  to  preside  or  aV 
t^id,  another  justice  may  preside  or  attend  in  his  place.  Each 
trial  and  special  term  must  be  held  by  one  justice ;  and  each 
general  term  by  at  least  two  justicea  Two  or  more  general, 
special,  or  trial  terms  may  be  appointed  to  be  held  at  the  same 
tmie.  The  concurrence  of  two  justices  is  necessary  to  pro- 
nounce a  decision  at  a  general  term.  If  two  do  not  concur,  a 
re-argument  must  be  ordered.  The  justices  holding  a  general 
term  may  order  a  re-argument,  before  themselves,  or  at  a 
subsequent  general  term,  of  a  cause  heard  by  them,  or  at  a 
previous  general  term. 

J  325.  Each  term  so  appointed  must  be  held  at  the  citv  s  i^m  qq^ 
in  the  city  of  New  York^  except  that  auidliary  or  aa-  SoUAot 
ditional  parts  for  the  transaction  of  any  business  specified  in 
the  appointment,  may  be  held  elsewhere  within  tne  cit^  of 
New  York,  as  desi^ated  in  the  appointment.  An  appoint- 
ment must  be  published  in  two  newspapers,  publishea  m  the 
city  of  New  York,  at  least  once  in  each  week,  for  three  suo- 
cessive  weeks,  before  a  term  is  held  in  pursuance  thereof. 

§  326.  Each  of  the  justices  may,  within  the  city  of  New   -  .^g.  ^ 
York,  administer  an  oath,  or  take  a  aeposition,  or  the  acknowl-  lolAct^^"' 
ed£[ement  or  proof  of  the  execution  of  a  written  instrument, 
and  certify  the  same,  in  like  manner  and  with  like  authority 
and  effect,  as  a  justice  of  the  supreme  court. 

I  827»  [Am*d  1895,  amendmerU  to  take  effect  January  1,  {1223,  con- 
16.  ]  In  an  action  brought  in  the  conrt,  an  order  can  not  boI  Act. 
be  made,  or  a  warrant  of  attachment  granted,  by  an  officer, 
other  than  a  justice  of  the  court  and  each  provision  of  this 
act  which  empowers  an  officer  other  than  a  judge  of  the 
court  in  which  an  action  is  brought,  to  make  an  order  there- 
in, must  be  construed  as  being  exclusive  of  an  action  brought 
in  the  city  court. 

S  328.  [/Im'd  1891.1    The  court  has  a  clerk,  who  is  ap-  l|  12X1, 1275, 
pointed  and  mav  be  removed  at  pleasure,  by  the  justices   1278,    Con- 
thereof,  or  a  majority  of  them.    He  must,  by  a  written  instru-   •<>••  Act. 
ment  under  his  hand,  filed  in  his  office,  appoint,  and  may  at 
pleasure  remove,  three  deputy  clerks  and  not  more  than 
eleven  assistants.    The  clerk  is  responsible  for  the  faithful 
discharge  of  his  duty  by  each  deputy  clerk  and  each  assistant. 
The  clerk,  each  deputy  clerk^  and  each  assistant  is  entitled 
to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§  329.  iAm'd  1877.]    The  clerk^  and  also  each  deputy-   {  1224,  Con- 
clerk,  before  he  enters  upon  the  duties  of  hia  office,  must  sub-   >ol-  Act. 
scribe,  and  file  in  tiie  office  of  the  clerk  of  the  city  and  county 
of  Naw  Yoric.  the  Constitutional  oath  cf  office.    The  [each]  , 
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deputy-clerk  has  all  the  powers,  and  may  perform  all  the 
dulies  of  the  clerk,  when  the  office  of  clerk  is  vacant,  or  at 
the  clerk's  office  when  the  clerk  is  absent  therefrom,  or  at  a 
term  or  sitting  of  the  court  which  the  deputy-clerk  attends. 

1 1225  Con-  §  33^'  [^»i'c2 1877.]  The  clerk  may  designate  as  many  of 
8ol.  Act  lus  assistants  as  the  justices  of  the  court,  or  a  majority  of 
them,  deem  necessary,  as  special  deputy-clerks.  Each  spe- 
cial aeputy-derk  possesses,  in  the  absence  of  the  clerk  ancT  a 
deputy-clerk,  the  same  powers  as  the  clerk,  at  any  sitting  or 
term  of  the  court  which  he  attends,  with  respect  to  the  busi- 
ness transacted  thereat.' 

lol^ct^^'  §  331.  Um'dl877.]  The  clerk  must  receive,  for  the  use 
of  the  city  of  New  York,  the  fees  allowed  by  law.  He  shall 
not  perform  any  service,  for  which  a  fee  is  allowed  by  law, 
mitil  the  fee  therefor  is  paid  to  him.  He  must,  on  the  first 
day  of  each  month,  or  witoin  three  days  thereafter,  render  to 
the  Comptroller  of  the  city,  an  account,  under  oath,  of  all 
fees  received,  directly  or  indirectly,  during  the  preceding 
UKHith,  by  him,  or  by  a  deputy-clerk,  or  either  of  nis  assist- 
ants, for  any  official  service  ;  and  he  must,  at  the  same  time, 
pay  the  same  into  the  treasury  of  the  city  of  New  York. 
Wnen  the  return  and  payment  are  so  made,  the  clerk  is  en- 
titled to  receive  his  compensation,  for  the  period  included  ia 
the  return.  He  is  not  entitled  to  compensation  for  a  period 
for  which  he  has  not  made  his  return  and  payment 

loL^cf  M  §  332.  {Am'd  1877.]  The  clerk  of  the  court  must  appoint 
amended  by  three  stenographers  of  the  court  and  may  at  pleasure  remove 
L.  1889,  c  either  of  them.  The  justices  of  the  court,  or  a  majority  of 
19.  them,  must  from  time  to  time  assign  eacn  of  the  stenogra- 

phers to  duty  at  the  trial  terms.  Each  stenographer  is 
entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  by 
law.    He  must  attend  each  term  to  which  he  is  assigned. 

S  1228  Con-  §  333.  [AnVd  1877.]  The  clerk  of  the  court  from  time  to 
Sol.  Act  time  must  appoint,  and  may  at  pleasure  remove,  an  official 
interpreter  of  the  court,  who  is  entitled  to  a  salary,  fixed  and 
to  be  paid  as  prescribed  by  law.  Before  entering  upon  his 
official  duties^  ne  must  subscribe,  and  file  in  the  office  of  the 
clerk  of  the  city  and  county  of  New  York,  the  Constitutional 
oath  of  office.  He  must  attend  any  trial  or  special  term  of 
the  court,  where  his  services  are  required ;  and  the  justices  of 
the  court,  or  a  majority  of  them,  may,  by  order,  regulate  his 
attendance. 

2  1229,  Con-  §  334.  If  the  official  interpreter  knowingly  and  wilfully, 
Mol.  Act.        falsely  interprets  any  evidence,  matter,  or  thing,  between  a 

witness  and  the  court,  or  a  justice  thereof,  in  the  course  of  an 
action  or  special  proceeding,  he  is  guilty  of  perjury. 

3  1230  Con-  §  335.  iAm*d  1877.]  The  clerk  of  the  court  must  appoint, 
sol  Act.  *  ^^^  ™*y  ^^  pleasure  remove  as  many  attendants  upon  the 
31  Hun,'2l5.  court  as  he  deems  necessary,  not  exceeding  thirteen.  The 
87N.Y.409.  justices  of  the  court,  or  a  majority  of  them,  may  regulate 

their  attendance.  Each  attendant  is  entitled  to  a  salary, 
fixed  and  to  be  paid  as  prescribed  by  law. 

^  §  336.  The  clerk,  the  deputy-clerk,  an  assistant  to  the 

lol  Act  °"  c^®**^?  ^^^  official  interpreter^  or  an  attendant,  shall  not  re- 
ceive  any  fee  or  compensation,  except  his  ssuary,  for  any 
official  service  performed  by  him. 


Digitized  by  VjOOQ  IC 


THE  CITT  COURT  OF  THE  riTY  OF  NEW  YORK.    H 

§  337.  [Am'd  1877.]  A  justice  of  the  court  may,  by  an  {  }^' ^'*" 
instrument  under  his  hund,  suspend  u  stenographer,  or  uii  boI.  AcL 
officer  specified  in  the  last  section,  for  a  period  not  exceeding 
ten  days  from  the  filing  thereof.  Such  an  instnmieut  must 
express  the  cause  of  the  suspension ;  it  must  be  filed  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York ;  and 
it  may  be  revoked,  at  any  time  before  the  expiration  of  the 
period  of  suspension,  b^  an  instrument  filed  in  like  manner, 
under  the  hand  of  the  justice  who  executed  the  first  instru- 
ment, or  the  hands  of  a  majority  of  the  justices  of  the  court. 
Where  such  an  instrument  has  been  revoKed,  the  officer  shall 
not  be  again  suspended  for  the  same  cause. 

g  338.  A  mandate  of  the  court  can  be  executed  only  { 1283,  Con- 
within  the  city*  of  New  Yorl^  except  as  follows  :  eol.  Act 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  *^'*^-  ^^*'^ 
snm  exceeding  twenty-five  dollars,  mav  be  issued  out  of  the  ^*^* 
court,  tested  m  the  name  of  the  chieMustice  thereof,  to  the 

sheriii  of  any  jcounty,  wherein  the  judgment  has  been  duly 
docketed. 

2.  A  subpoena  mav  be  served  within  either  of  the  counties  of 
Richmond,  Kings,  Queens,  or  Westchester. 

8.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
snbpoBiia  may  be  executed  bv  the  sheriif  of  the  city*  and 
county  of  New  York,  or  a  marsLal  of  that  city,  within  either 
of  thc«e  counties. 

4.  An  order  duly  made,  in  an  action  pending  in  the  court, 
requiring  the  performance  of  an  act  by  a  party  thereto,  or  by 
an  officer,  may  be  sexved  upon  a  person  bound  to  obey  the 
order,  and  his  obedience  thereto  may  be  required  in  any  part 
of  the  State. 

5.  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  tne  court,  may  be  served  by  any 
person  in  any  part  of  the  State. 

tt.  A  warrant  to  apprehend,  and  bring  before  the  court,  a 
person  charged  with  such  a  contenipt,  may  be  executed  by  the 
sheriff  of  the  city  and  county  of  I^w  York,  or  a  marshal  of 
that  city,  in  any  part  of  the  State. 

6  8B9.    [Am'd  1896,  amendmmt  to  take  effect  January  1,  ^ 

18d6.]  In  an  action  broaght  in  the  court,  an  order  .f  arr»  st,  Joi?Act  '*' 
a  warrant  of  attachment,  an  execation,  or  a  requiKition  to 
rapleyy  a  chnttel,  mast  be  directed  to  and  executed  by  tl.e 
8h<driff.  Any  other  mandate,  which  must  have  b*  en  dir>  i  ted 
to  and  exeiiuted  by  the  sheiiff  of  the  city  and  county  of  New 
Yor*£,  if  it  issned  out  of  the  supreme  court,  may,  wheie  it 
itnaes  ont  of  the  city  oourt,  be  directed  to  and  exeon<ed 
either  by  that  sheriff,  or  a  marshal  of  that  ciiy  named  theie- 
ii.  A  marshal  is  entitled  to  the  same  fees  as  the  t^her  ff, 
ap)n  a  mandat<)  directed  to  him,  or  upon  the  service  of  a 
sammons;  and  each  provision  of  law,  relating  to  the  execu- 
tio  1  of  a  mandate  by  the  sheriff,  and  the  power  /ind  ccntrtd 
of  tht  court  over  the  sheriff  executing  the  Ban>e,  applies  to 
the  marshaL  The  return  of  a  marshal  to  such  a  mani'ate,  or 
bin  certificate  of  the  execution  thereof,  or  of  the  servict^  of 
any  paper  served  by  him,  has  the  some  force  and  effect  as 
the  like  return  and  certificate  of  a  sheriff. 
TITLE  V. 
The  county  courts. 

I  840.  Joristiction.  I  342.  Action,  eto.,  wherein  conn- 
Mi.  Doniaetlo  corporation,  etc.,  ty  judge  is  incapable  to 
when    deemAd    reBident,                    oit 
eto. 

•ftoenoteto  |816»»«tocoiiitniction  of  '*  city"  onder  |  l845of  "Th  _    t_ 
Greater  Hew  Tork  Charter."  .  -y u^^u uy  ^OOglC 
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I  848.  8apr«me    ootirt    may    re-       |  863.  Fines  imposed  by  jxistioes 
move  ftction,  uid  change  of   tbe  peace  ;   how   re- 

place of  trial.  mitted. 

844.  ^ect  of  order  of  removal ;  864.  Who  may  make  orders. 

appeal  etc.  866.  County  court  when  open ; 

846.  Stay  of  proceedings.  terms  thoreof. 

846.  Bemoval  of  action  not  to  366.  Notice  of  appointment  to 

impair  process,  etc.  be  published. 

847.  County  court  may  send  its  367.  Jurors,   how    drawn   and 

process  to  any  county.  notified. 

848.  when    Jurisdiction,    etc.  868.  Stenographers  for  connty 

oo-ex  tensive      with     su-  courts. 

preme  court.  369.  Stenographer    for  connty 

849.  Power  of  county  judge  in  court  in  Kings  county. 

special  proceedings.  360.  Interpreter     for     county 

860.  Fines  and  penalties ;  how  court,    etc.,     in     Kings 

remitted.  connty. 

861.  Bestriotions    upon     power  361.  Stenogrspber  for    connty 

to  remit.  courts  of  Monroe,  Living- 

862.  Notice  of  application,  etc.;  ston.  and   certain   other 

costs  to   be  paid   on   re-  counties, 

mission. 

80  Hnn.  380.       f  840.     [Am'd  1877,  1895,  amendment  io  take  ^fect  January 

111  N.Y.  644  1, 18%.  ]  Ijie  j  arisdictiou  of  each  county  court  extends  to  the 
following  actions  and  spe/ial  proceedings,  in  addition  to  the 
j  urisdiction,  power  and  authority,  conferred  upon  a  county 
court,  in  a  particular  case,  by  special  statutory  provisions : 

132  K.  7.84.  1.  To  an  action  for  the  partition  of  real  property;  for 
dower;  for  the  foreclosure,  redemption  or  satisfaction  of  a 
mortgage  upon  real  property;  or  to  procure  a  judgment 
requiring  a  specific  performance  of  a  contract,  relating  to 
real  prooerty;  wheie  the  real  property,  to  which  the  action 
relates,  is  situated  within  the  county;  or  to  foreclose  a  lien 
upon  a  chattel,  in  a  case  specified  in  section  seventeen 
hundred  and  thirty-seven  of  this  act,  where  the  lien  does 
not  exceed  cue  thousand  dollars  in  amount,  and  the  chattel 
is  found  within  the  county. 

2.  To  an  notion  in  favor  of  the  executor,  administrator  or 
assignee  of  n  judgment  creditor,  or  in  a  proper  case,  in  favor 
of  the  iiidgm en t- creditor,  to  recover  a  judgment  for  money 
remaining  due  upon  a  judgment  rendered  in  the  same  court 

T8 Han,  644.  3.  To  an  action  for  any  other  cause,  where  the  defendant 
is,  or,  if  there  are  two  or  more  defendants,  where  all  of  them 
are,  at  the  time  of  the  commencement  of  the  action,  residents 
of  the  oo'inty,  and  wherein  the  complaint  demands  judg- 
ment for  a  sum  of  money  only,  not  exceeding  two  thousand 
dollars;  or  to  recover  one  or  more  chattels,  the  aggregate 
Talue  of  which  does  not  exceed  one  thousand  dollars,  with  or 
without  damages  for  the  taking  or  detention  thereof. 

83  Hnn  384.      ^*  '^^  ^^®  custoiy  of  the  person  and  the  care  of  the 

property,  conoarreutly  with  the  supreme  court,  of  a  rebident 
of  the  county,  who  is  incompetent  to  manage  his  affairs,  by 
reason  of  lunacy,  idiocy  or  habitual  drnnkeness;  and  to 
every  special  proceeding  which  the  supreme  court  has  juris- 
diction to  entertain,  for  the  appointment  of  a  committee  of 
the  person  or  of  the  property  of  such  an  incompetent  person 
or  for  the  sale  or  other  disposition  of  the  real  property 
situated  within  the  county  of  a  person,  wherever  resident, 
who  is  so  incompetent  for  either  of  the  reasons  aforesaid,  or 
who  is  an  infant ;  or  for  the  sale  or  other  disposition  of  the 
real  property  situated  within  the  county  of  a  domestic 
religious  corporation. 

84  Hnn,  603        5  3^1»    For  tlie  purpose  of  determining  the  jurisdiction  of 

a  county  c^urt,  in  either  of  the  cases  specified  in  the  last  sec- 
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tkm.  m  dmifrtic  corpmticm  or  joint-stock  a5tf^>miW^«.  mhoac 
principAl  plaee  of  busineas  is  estaNisfaed.  br  or  pursuant  to  m 
statute,  or  by  its  articles  of  associatx^a.  or  is  actuailr  k^cmt^ 
withiB  the  ooonty,  cs  d««tned  a  rpswWiit  o(  tbr  o^nt y.  and 
persooal  service  *of  a  sommniks^  made  wrthtn  tbe  couniv.  as 
prescribed  in  this  act,  or  persoital  service  of  a  mandate, 
wbeteby  a  special  pmceediBS^  is  c^nnmenced.  made  vritbiii 
tlie  ooonty,  as  prescribed  in  tbis  act  for  yersontd  service  of 
a  sammobss  is  safllcieiit  service  thereof  upon  a  domestic 
corporatioo,  whcre\-er  it  is  located. 

§  34^  iAm^d  1877.]  If  the  county  jodjre  is.  for  a«y  cause,  5  App  Dir. 
incapabtc  to  act  in  an  actkm  or  special  pixKeedinf .  pendinj^  m< 
in  tbe  county  court,  or  before  him,  be  most  make,  and  file  in  the 
olBce  of  the  derk,  a  certificate  of  tbe  fact :  and  thereupon  the 
special  oountT  judge,  if  any,  and  if  not  disqualified,  must  act 
as  county  judge  in  that  action  or  special  priK^eeding.  Upon 
the  filing  of  the  certificate,  where  there  is  m>  special  county 
jud^,  or  the  special  county  judge  is  di^ualifira.  the  action 
or  special  proceeding  is  removed  to  tbe  supreme  court,  if  it  is 
then  pendmg  in  tbe  crimty  court :  if  it  is  pending  before  the 
county  judge,  it  may  be  nmtinued  beft>re  any  justice  of  the 
supreme  court  within  the  same  judicial  district.  The  supreme 
court,  upon  the  application  of  either  party,  made  upon  m>tice, 
and  upoQ  proof  that  the  county  judge  is  incapable  to  act  in  an 
action  or  special  proceeding  pending  in  tbe  county  court,  may, 
and  if  the  special  county  judge  is  also  incapable* to  act,  must^ 
make  an  order  removing  it  to  the  supreme  court.  Thereupon 
the  subse9uent  proceedings  in  the  supmne  court  must  be  the 
same  as  if  it  had  originally  been  bixHight  in  that  court,  ex- 
cept that  an  objection  to  the  jurisdiction  may  be  taken,  which 
might  have  been  taken  in  the  county  court. 

g  343.  Tbe  supreme  oourt  may,  by  an  order,  made  at  any 
tiibe  after  joinder  of  an  issue  of  fact,  and  before  the  irM 
thereof,  remove  to  itself  an  action,  brought  in  a  county  court, 
under  subdivision  second  or  subdivision  third  of  the  last  seo^ 
tion  but  two,  for  the  purpose  of  changring  the  place  of  trial 
thereof.  Where  an  order  for  removal  is  made,  as  prescribed 
in  this  section,  the  place  of  trial  of  the  action  must  be  changed 
by  the  same  order  to  another  county  ;  and  the  subsequent 
proceedings  therein  must  be  tbe  same,  as  if  the  action  had 
been  originally  brought  in  the  supreme  court. 

§  344.  An  order  of  removal,  made  as  prescribed  in  either 
of  the  last  two  sectkins,  takes  eifect  upon  the  entry  thereof  in 
the  office  of  the  county  clerk.  Where  the  order  directs  that 
the  action  be  tried  in  another  county,  the  clerk  with  whom  it 
is  entered,  must  forth\^itb  deliver  to  the  clerk  of  that  county^ 
all  papers  filed  therein,  and  certified  copies  of  all  minutes 
and  entries  relating  thereto ;  which  must  be  filed,  entered,  or 
recorded,  as  the  case  rec^uires,  in  the  office  of  tne  last  men- 
tioned clerk.  The  provisions  of  section  two  hundred  and 
seventy-one  of  this  act  apply  to  an  appeal  taken  from  such  an 
order. 

§  346.  An  order  to  stay  proceedings,  for  tbe  purpoee  of 
afrording  an  opportunity  to  make  the  auplicution  for  removaL 
may  be  made  by  the  county  judge,  or  oy  a  judge  authorized 
to  make  such  an  order  in  the  supreme  court  and  with  like 
effect  and  under  like  circumstances. 

§  846.  The  removal  of  an  action  or  special  proceeding 
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as  prescribed  in  this  title,  does  not  invalidate,  or  in  any 
manner  impair,  a  process,  provisional  remedy,  or  other  pro- 
ceeding, or  a  bond,  undertaking,  or  recognizance  in  tie  action 
or  special  proceeding  so  removed ;  each  of  which  continues  to 
have  the  same  validity  and  effect,  as  if  the  removal  had  not 
been  made.  Where  oail  was  given,  the  surrender  of  the 
defendant  in  the  supreme  court  has  the  same  effect,  as  a  sur- 
render in  the  county  court  would  have  had,  if  the  action  or 
special  proceeding  had  remained  therein. 

§  347.  A  county  court  has  power,  in  an  action  or  special 
proceeding  of  which  it  has  jurisaiction,  to  send  its  process  and 
other  mandates  into  any  county  of  the  State,  for  service  or 
execution,  and  to  enforce  obedience  thereto,  with  like  power 
and  authority  as  the  supreme  court. 

24  Hud,  648.  §  348.  Where  a  county  court  has  jurisdiction  of  an  action 
or  a  special  proceeding,  it  possesses  the  same  jurisdiction, 
power  and  authority  in  and  over  the  same,  and  in  the  course 
of  the  proceedings  therein,  which  the  supreme  court  possesses 
in  a  like  case  ;  and  it  may  render  any  judgment,  or  grant 
either  party  any  relief,  which  the  supreme  court  might  render 
or  grant  in  a  like  case,  and  may  enforce  its  mandates  in  like 
manner  as  the  supreme  court  And  the  county  judge  pos- 
sesses the  same  power  and  authority,  in  the  action  or  special 
proceeding,  which  a  justice  of  the  supreme  coui*t  possesses,  in 
a  like  action  or  special  proceeding,  brought  in  tne  supreme 
court. 

§  349.  The  county  judge  also  possesses  the  same  xx)wer 
and  authority,  in  a  special  proceedmg,  which  can  be  lawfully 
instituted  before  him,  out  of  court,  which  a  justice  of  the  su- 
preme court  possesses  in  a  like  special  proceeding,  instituted 
before  him  in  like  manner. 

§  360.  Upon  the  application  of  a  person,  who  has  been 
fined  by  a  court,  or  of  a  person  whose  recognizance  has  be- 
com^orfeited,  or  of  his  surety,  the  county  court  of  the  county 
in  wMch  the  term  of  the  court  was  held,  where  the  fine  was 
imposed,  or  the  recognizance  taken,  may,  except  as  otherwise 
prescribed  in  the  next  section^  upon  good  cause  shown,  and 
upon  such  terms  as  it  deems  just,  make  an  order,  remitting 
the  fine,  wholly  or  pai-tly,  or  the  forfeiture  of  the  recognizance, 
or  part  of  the  pjenalty  thereof  ;  or  it  may  discharge  tne  recog- 
nizance. If  a  fine  so  remitted  has  been  paid,  the  county 
treasurer,  or  other  officer,  in  whose  hands  the  money  remains, 
must  pay  the  same,  or  the  part  remitted,  accordmg  to  the 
order. 

§  851.  [Am'd  1895,  amendment  to  take  effect  January  1, 
1896  ]  The  last  section  does  not  authorize  a  county  court 
to  remit  any  part  of  a  fine  exceeding  two  hundred  and  fifty 
dollurs  imposed  by  the  supreme  court,  upon  conviction  for 
a  criminal  offense;  or  a  fine  to  any  amount  imposed  by  a 
oonrt  upon  an  officer  or  other  person  for  an  actual  contempt 
of  court,  orfordisobedirnce  to  its  process,  or  other  mandate; 
or  to  remit  or  discharge  a  recognizance  tnken  m  lis  county 
for  the  appearance  Ota  person  in  another  county.  In  the 
latter  case,  the  power  of  remitting  or  discharging  the  recog- 
nizance is  vested  in  the  county  court  of  the  county  in  which 
the  person  is  bound  to  appear, 

J  352.  An  application  for  an  order,  as  prescribed  in  the 
section  but  one,  cannot  be  heard,  until  such  notice  thereof 
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aa  the  court  deems  reasonable,  has  been  civen  to  the  district- 
attorney  of  the  county,  and  until  he  has  had  an  opportunity 
to  examine  the  matter,  and  prepare  to  resist  the  application. 
And  upon  granting  such  an  ord^^r,  the  court  mustalways im- 
pose, as  a  condiction  [condition]  thereof,  the  payment  of  the 
costs  and  expenses,  if  any,  incurred  in  an  action  or  special 
prooeediu^  for  the  collection  of  the  fine,  or  the  penalty  of 
the  recognizance. 


§  353.  Where  c-  person  has  been  fined  l)y  a  court  of 
special  sessions,  or  by  a  justice  of  the  peace,  ui>on  a  conTio- 
tion  for  an  offence,  and  has  been  commitled  to  jail  for  non- 
payment of  the  fine,  the  county  court  of  the  county  may  make 
an  order,  remitting  the  fine,  wholly  or  partly,  and  discharg- 
ing him  &om  his  imprisonment.  The  power  conferred  by  this 
section  must  be  exercised  in  the  manner  prescribed,  and  sub- 
ject to  the  provisions  contained,  in  the  last  three  sections. 


§  354*  In  an  action  or  special  proceeding  in  a  county 
court,  an  order  may  be  made  without  notice,  or  an  order  to 
stay  proceedings  may  be  made  upon  notice,  by  a  justice  of 
the  supreme  const,  or  by  the  county  judge  of  the  county 
where  the  attorney  for  the  applicant  resides,  in  a  case  where 
the  county  judge,  in  whose  court  the  action  or  special  pro- 
ceeding is  brought,  may  make  the  same,  out  of  court ;  and 
with  like  effect. 


?  355.  [Am*d  1877.1  Tlie  county  court  is  always  open  for 
the  transaction  of  any  business,  for  which  notice  is  not  re- 
quired to  be  given  to  an  adverse  party,  except  where  it  is 
specially  prescribed  by  law,  that  the  business  must  be  done 
at  a  stated  term.  The  county  judge  must,  from  time  to  time, 
appoint  the  times  and  places  for  holding  terms  of  his  court. 
At  least  two  terms,  for  the  trial  of  issues  of  law  or  of  fact, 
must  be  appointed  to  be  held  in  each  year.  Each  term  may 
continue  as  long  as  the  county  j  udge  deems  necessary.  The 
countyjndgemav,  by  a  new  appointmeut,  change  tne  dav 
appointed  for  holding  a  term,  or  appoint  one  or  more  addi- 
tional terms,  or  dispense  with  the  holding  of  a  term,  without 
affecting  any  other  term  or  terms  tlieretcfore  appointed  to  be 
held.  £ach  term  must  be  held  at  the  place  designated  by 
0tatate  for  that  purpose ;  except  that  the  county  judge  may, 
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from  time  to  time,  ftdjonrn  a  term  to  any  ^lace  within  the 
connty,  for  the  hearing  and  decision  of  motions  and  appeals, 
and  trials  and  other  proceedings  without  a  jury  ;  and  may 
Appoint  as  many  terms  as  he  thinks  proper  to  be  held,  either 
at  the  court  house  or  elsewhere  in  the  county,  for  the  same 
purpose. 


f  §  S56.  Each  appointment,,  made  as  prescribed  in  the  last 
section,  must  be  filed  in  the  county  clerk's  office,  and  a  copy 
thereof  published,  at  least  once  in  each  week,  for  three  suc- 
cessive weeks  before  a  term  is  neld,  changed,  or  dispensed 
with,  by  virtue  thereof,  in  the  newspaper  in  the  city  of  Al- 
bany, in  which  legal  notices  are  required  to  be  published, 
and  also  in  at  least  one  newspaper,  published  in  the  county, 
and  as  man^  additional  newspapers,  published  therein,  as 
the  county  judge  prescribes.  The  ezpeuse  of  the  publica- 
tion  is  a  county  charge«* 


§  857.  [Am*d  1895,  amendment  io  iake  tfftd  January  1, 
1896.]  Jurors  for  the  terms  of  the  county  court  at  whioh 
issues  of  fact  are  triable  by  jury,  must  be  drawn  and  notified 
in  the  same  manner  as  for  a  trial  term  of  the  supreme  court. 


I  358,  [Am'd  1893, 1895,  amendment  io  take  effect  January 
1,  1896.]  The  board  of  supervisors  of  any  county  except 
Xings,  Livingston,  Monroe,  Coitland,  Oswego,  Westchester 
and  Onoudaga,  may,  in  their  discretion,  provide  for  the  em- 
ploy went  of  a  stenographer  for  the  county  court  thereof, 
and  when  said  board  of  supervisors  shall  so  provide,  the 
stenographer  shall  be  appointed  by  the  county  judge  and 
aaid  board  of  supervisors  must  fix  his  compensation  and 
provide  for  the  payment  thereof  in  the  same  manner  as  other 
county  expenses  are  paid. 


\ 


*  See  L.  1881,  c.  133,  repeftling  all  acts  providing  for  a  State  paper. 
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^  S59.  [Am'd  1877, 1896,  1896.]  The  ooanty  indges  of 
the  connty  of  Kinp^,  from  time  to  time,  most  appoint,  and 
may  at  pleasure  remove,  two  Rtenographers  to  be  attached 
to  til  3  county  conrt  of  the  ounty  of  Kings,  who  mast  attend 
each  term  of  said  court,  and  each  of  whom  shall  reoeiye  a 
salary  of  three  thonsand  dollars  per  annnm,  to  be  paid  by 
the  treasurer  of  the  county  of  Kings  in  equal  monthly 
instillmentfi.  Each  of  the  stenographers  appointed  as 
prescribed  in  this  section  may,  with  the  consent  of  the 
coonty  j  udges,  appoint  an  assistant  stenographer  to  aid  him 
in  the  discharge  of  bis  duties,  whose  coaipensation  sball  be 
paid  by  the  stpuogranher  appointing  him,  aud  is  not  a 
ooanty  charge.  E  ich  of  said  county  j  odges  shall  also  appoint 
a  coofidential  clerk  at  a  salary  not  to  exceed  two  thousand 
<lolIars  per  annum,  to  be  paid  by  the  connty  treannr^'r  of 
Kings  county  in  ^^qual  monthly  insttllments,  8U«  h  clerks  lo 
be  exempt  from  competitive  examination,  and  their  fitness 
and  quaiiflciitions  for  the  office  shall  be  approved  by  the 
judge  making  the  appointment. 

f  8^  Interpreterg  for  eoanty  eoari  and  fliirro- 
ffie'seoartin  ]Ung8cuuiity«  [Amdisn,  1895, 1896, 1897.] 
Thesorrogate  and  tae  oauty  j  udges  of  Kings  county  must 
each  from  time  to  time  appoint,  aud  may  at  plensure  re- 
move,  an  interpreter  to  ue  utta^hed  rerfpojtively  to  the 
surrogate's  court  a  id  the  county  court  of  hai  I  county.  Each 
interpreter  shall  receive  a  s  lary  of  twelve  h  ludred  dollars 

S»r  annum,  to  be  paid  by  the  oomp  roller  of  the  city  of 
rooklvn  in  monthly  iuHtallmeats.  Each  interpreter  so  ap- 
pointed shall,  before  entering  noon  his  dutien,  file  in  the 
office  of  the  clerk  of  the  county  of  Kings  the  con^ititutional 
oath  of  office  in  which  there  shall  also  be  incorporated, 
laagnage  to  the  efifeot th  it  he  will  fully  and  correctly  inter- 
pret and  translatt)  each  question  propounded  through  him  to 
awitn  S3,  and  ea  h  answer  thereto  in  said  cour  s.  The 
said  oounty  judges  of  Kings  county  shall  also  appointand  at 
pleasure  remove  an  interpreter  of  the  Slavoaic  languages, 
who  shall  receive  the  co.upensntion  above  provided,  to  be 
paid  in  the  same  manner  and  who  shill  take  and  file  the  con- 
stitutional oath  of  offl3e  above  provided,  such  compensation 
to  be  taken  out  of  the  amount  appropriated  for  the  support 
01  the  said  connty  oonrt 
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S  861.  Stenogrrapher  for  Coanty  Courtft  of  Liyingr- 
Bton  and  oeruin  otn  )r  ooonties.  [Am'd  1878, 188  i,  1886, 
18S8,  1890,  1395,  18S7.  AmendfOirU  io  take  ^eci  Septeniberl, 
1897.]— The  ooanty  judge  in  either  of  the  ooniities  of  ^ 
Livingston,  Niagara,  Monroe,  Onondaga,  Oswego  or  Cort- 
laad,  where  ifsaes  of  fact  are  triable,  may  employ  a  steno- 
grapher to  take  stenographic  notes  upon  trials  thereat,  who 
is  entitled  to  a  compensation  to  be  certified  by  the  judge, 
^not  exceeding  ten  dollars  for  each  day's  attendance  at  the 
reqaest  of  the  judge.  The  stenographer's  compensation  is 
a  onarge  upon  the  county,  and  in  the  county  of  Livingston 
must  be  audited,  allowed  and  paid  as  other  county  charges; 
aud  in  the  coanties  of  Onondaga,  Mouroe,  Niagara,  Oswego 
and  Cortland  must  be  paid  by  the  county  treasurer,  on  an 
order  of  the  court,  granted  on  the  affidavit  of  the  steno- 
grapher, and  the  certificate  of  the  j  ndga  that  the  services 
were  rendered.  The  county  judge  of  Erie  county,  and  the 
county  judge  of  Oneid-i  county  may  each  appoint  and  may 
at  pleasure  remove  a  stenographer  of  said  court,  who  must 
attend  each  term  of  the  said  court  where  issues  of  fact  in 
civil  and  criminal  cases  are  triable,  and  who  shall  each  re- 
ceive therefor  a  salary  of  fifteen  hundred  dollars  per  annum, 
to  aether  with  his  necessary  exp  mses  for  stationery,  to  be 
paid  by  the  treasurer  of  said  county  of  Erie,  and  the  treas- 
urer of  the  said  county  of  Oneida,  in  equ^  monthly 
installments,  on  the  certificates  of  said  judges  of  Erie  and 
Oneida  counties,  that  the  services  have  been  actually  per- 
foriued  or  the  expenses  necessarily  incurred.  Said  stenogra- 
phers shall  also  report  and  transcribe  opinions  for  the  said 
county  judges,  as  well  as  special  proceedings  where  a 
stenographer  is  required,  without  additional  compensa- 
tion. 
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CHAPTER  rv. 

LIMITATION  OF  THE  TIME  OP  ENFORCING  A  CIVIL 

REMEDY. 

TITLE  L— Aonoirs  for  the  recovery  op  real  property. 
TITLE  n.— Actions  other  than  for  the  recovery  of 

REAL  PROPERTY. 

TITLE  m.— General  PROVISIONS. 

TITLE  L 

Actions  for  the  recovery  of  real  property, 

}  8^.  When  the  people  will  not  written     Inistrument    or 

sue.  Judgment. 

308.  Action  by  grantee  from  the       j|  370.  Id . ;  what  constitutes  it. 

State.  371.  Adverse  possession  under 
3^  Action  after  annulling  let*  claim  of  title  not  written, 

ters  patent.  372.  Id. ;  what  constitutes  it. 

,  365, 300.  Seisin    within  twenty  873.  Relation   of  landlord  and 
years,  when   necessary,  tenant,  as  affecting  ad- 

etc  yerse  possession. 

367.  Action  after  entry.  374.  Right  not  affected  by  d6« 

368.  Possession,     when     pre-  scent  cast. 

sumed;  occupation  pre-  375.  Certain  disabilities  exclu- 
sumed  to  be  under  legal  ded  from  time  to  corn- 
title,  mence  action. 
360.  Adrerse  possession  under 

§  862.  The  people  of  the  state  will  not  sue  a  person  for  or 
with  respect  to  real  property,  or  the  issues  or  profits  thereof,  by 
reason  of  the  right  or  title  of  the  people  to  the  same,  unless 
either : 

1.  The  cause  of  action  accrued  within  forty  years  before  the 
action  is  commenced  ;  or, 

2.  The  people,  or  those  from  whom  they  claim,  have  re- 
ceived the  rente  and  profits  of  the  real  property,  or  of  some 
part  thereof,  within  the  same  period  of  time. 

§  803.  An  action  shall  not  be  brought  for  or  with  respect 
to  real  property,  by  a  person  claiming  by  virtue  of  letters  pat- 
ent or  a  grant,  from  the  people  of  the  State,  unless  it  might 
have  been  maintained  by  the  people^  as  prescribed  in  this  title, 
if  the  patent  or  grant  had  not  been  issued  or  made. 

§  364.  Where  letters  patent  or  a  grant  of  real  property, 
issued  or  made  by  the  people  of  the  State,  are  declared  void 
by  the  determination  of  a  competent  court,  rendered  upon  an 
allegation  of  a  fraudulent  suggestion  or  concealment,  or  of  a 
forfeiture,  or  mistake,  or  ignorance  of  a  material  fact,  or 
wrongful  detaining,  or  defective  title ;  an  action  of  ejectment, 
to  recover  the  premises  in  question,  may  be  commenced,  either 
l^  the  people,  or  by  a  suteequent  patentee  or  grantee  of  tho. 
same  premises,  his  heirs,  or  assigns,  within  twenty  years  after 
the  determination  is  made ;  but  not  after  that  period. 

§  365.  An  action  to  recover  real  property,  or  the  posses- 
sion thereof,  cannot  be  maintained  by  a  party,  other  than  the    ^  hub,  162; 
people,  unless  the  plaintiff,  his  ancestor,  predecessor,  or  grant- 
or, was  seized  or  possessed  of  the  premises  m  question,  within 
twenty  years  before  the  commencement  of  the  action. 

§  366.  A  defence  or  counterclaim,  founded  upon  the  title 
U>  real  propert^i  or  to  reats  or  services  out  of  the  same,  is  not 
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effectual,  unless  the  person  making  it,  or  under  whose  title  it 
is  made,  or  his  ancestor,  predecessor,  or  grantor,  was  seized  or 
possessed  of  the  premises  in  question,  within  twenty  years  be- 
fore the  committing  of  the  act,  with  respect  to  which  it  is 
made. 

§  367.  An  entry  upon  real  property  is  not  sufficient  or 
vaJLid  as  a  claim,  unless  an  action  is  commenced  thereupon, 
within  one  year  after  the  making  thereof,  and  within  twenty 
years  after  the  time,  when  the  right  to  msLke  it  descended  or 
accrued. 

§  368.  In  an  action  to  recover  real  property,  or  the  pos- 
27  Hun,  1^  session  thereof,  the  person  who  establishes  a  legal  title  to  the 
138  N.  T.  26.   premises  is  presumed  to  have  been  possessed  thereof,  within 
the  time  required  by  law ;  and  the  occupation  of  the  premises, 
by  another  person,  is  deemed  to  have  bKeen  under  and  in  sub- 
ordination to  the  legal  title,  unless  the  premises  have  been 
held  and  possessed  adversely  to  the  legal  title,  for  twenty 
years  before  the  commencement  of  the  action. 
137N.T.691.       ^  369.  Where  the  occupant,  or  those  under  whom  he 
clauns,  entered  into  the  possession  of  the  premises,  under  claim 
1  App.  DiY.  of  title,  exclusive  of  any  other  right,  founding  the  claim  upon 
261.  a  written  instrument,  as  being  a  conveyance  of  the  premises 

in  question,  or  upon  the  decree  or  judgment  of  a  competent 
court ;  and  there  has  been  a  continued  occupation  and  posses- 
sion of  the  premises,  included  in  the  instrument,  decree,  or 
i'udgment,  or  of  some  part  thereof,  for  twenty  year^  under 
he  same  claim ;  the  premises  so  included  are  deemed  to  have 
been  held  adversely  ;  except  that  where  they  consist  of  a 
tract,  divided  into  lot^  the  possession  of  one  lot  is  not  deemed 
a  possession  of  any  other  loC 

JJ  Super.  Ct.       §  370.  For  the  purpose  of  constituting  an  adverse  possea- 

lab  K  T  440   ^^°'  ^y  *  person  claiming  a  title,  founded  upon  a  written  in- 

■*'"*•     •  strument,  or  a  judgment  or  decree,  land  is  deemed  to  have 

been  possessed  and  occupied  in  either  of  the  foliowinff  cases : 

1.  Where  it  has  been  usually  cultivated  or  improvecu 

2.  Where  it  has  been  protected  by  a  substantial  inclosure. 

8.  Where,  althouga  not  inclosed,  it  has  been  used  for  the 
supply  of  fuel,  or  of  fencing  timber,  either  for  the  purposes  of 
husbandry,  or  for  the  ordinary  use  of  the  occupant. 

Where  a  known  farm  or  a  single  lot  has  been  partly  im- 
proved, the  portion  of  the  farm  or  lot  that  has  been  left  not 
cleared,  or  not  inclosed,  according  to  the  usual  course  and 
custom  of  the  adjoining  country,  is  deemed  to  have  been  oc- 
cupied for  the  same  length  of  time,  as  the  part  improved  and 
cultivated. 

§  371.  Where  there  has  been  an  actual  continued  occupa- 
U6  N.  T,  84.   ^[qj^  Qf  premises,  under  a  claim  of  title",  exclusive  of  any  otner 
right,  but  not  founded  upon  a  written  instrument,  or  a  judg- 
ment or  decree,  the  premises  so  actually  occupied,  and  no 
others,  are  deemed  to  nave  been  held  adversely. 

§  372.  For  the  purpose  of  constituting  an  adverse  pos- 

116  N.  Y.  34,  session,  by  a  person  claiming  title,  not  founded  upon  a  written 

instrument,  or  a  judgment  or  decree,  land  is  deemed  to  have 

been  possessed  and  occupied  in  either  of  the  following  cases, 

and  no  others : 

1.  Where  it  has  been  protected  by  a  substantial  inclosure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 

U5N.T.670.      §  373,  Where  the  relation  of  landlord  and  tenant  has 
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existed  between  any  persons,  the  possession  of  the  tenant  is 
deemed  the  possession  of  the  landlord,  until  the  expiration  of 
twentv  years  after  the  termination  of  the  tenancy ;  or,  where 
there  has  been  no  written  lease,  until  the  expiration  of  twenty 
years  after  the  last  payment  of  rent ;  notwithstanding  that 
the  tenant  has  acquired  another  title,  or  has  claimed  to  hold 
adverselv  to  his  landlord.  But  this  presumption  shall  not  be 
made,  arter  the  periods  prescribed  in  this  section. 

§  374.  The  right  of  a  person  to  the  possession  of  real 
property  is  not  impaired  or  affected,  by  a  descent  being  cast, 
m  consequence  of  the  death  of  a  person  in  possession  of  the 
property. 

§  376.  If  a  person,  who  might  mamtain  an  action  to  re-  •l??!*",'-*.*** 
cover  real  property,  or  the  possession  thereof,  or  make  an  ??  if'y  in 
entry,  or  interpose  a  defence  or  counterclaim,  founded  on  the  «•»*'• 

title  to  real  property,  or  to  rents  or  services  out  of  the  same, 
is.  when  his  title  first  descends,  or  his  cause  of  action  or  right 
of  entry  first  accrues,  either : 

L  Within  the  age  of  twenty-one  years ;  or, 

2l  Insane ;  or. 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upoo 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  lim- 
ited in  this  title,  for  commencing  the  action,  or  making  the 
entry,  or  interposing  the  defence  or  counterclaim ;  except 
that  the  time  so  limited  cannot  be  extended  more  than  ten 
years,  after  the  disability  ceases,  or  after  the  death  of  the 
person  so  disabled. 

TITLE  IL 

AeHont  other  than  for  the  recovery  of  real  property. 
I  376.  When  SAtlBfaction  of  Judg-  tlons. 

meat  preanmed.  3  890.  Action  agaiost  a  oon-refii- 

377.  Effect  of  return  of  execu-  dent,    upon    a    demand 

tiOD.  barred  by  the  law  of  his 

378.  How  presumption  raised.  residence. 

379.  Limitation  of  action  to  re-  891.  When  person  liable,  etc., 

deem  from  a  mortgage.  dies  without  the  State. 

380.  Other  periods  of  limitation.  892.  Cause  of  action  accruing 

381.  Within  twenty  years.  between  the  death  of  a 

382.  Within  six  years.  testator  or  intestate,  and 
383  Within  three  years.  the  grant  of  letters. 

384.  Within  two  years.  393.  No  limitation  or  action  on 

98b.  Within  one  year.  bank  notes,  etc. 

386.  When  cause  of  action  ac-  894.  Action  against  directors, 

craes  on  &  current  ac-  etc.,  of  tmnics. 

count.  395.  Acknowledgment  or  new 

397.  Action  for  penalty,  etc,  by  promise  must  be  in  wri- 

anv  person  who  will  sue.  ting. 

888.  Actions   not  before    pro-  396.  Exceptions,  as  to  persons 

Tided  for.  under  disabilities. 

889.  Actions  by  the  people  sub-  397.  Defence  or  counterclaim. 

Ject  to  the  same  limita- 

§  376.  [Arn^d  1877,  1894.]  A  final  judgment  or  decree  for  ^jHun  217 
a  Bnm  of  money,  or  dirfcting  the  payment  of  a  sum  of  9Abb.  Ki.  a 
money,  heretofore  rendered  in  a  Bnrrogate's  court  cf  the  316. 
Btat^e,  or  heretofore  or  hereafter  rendered,  in  a  court  of  re-  I^o^'^l?}* 
cord  vitliin  the  United  States,  or  elsewhere,  or  herefter  ^n!y*.C26.' 
dockf  ted  Dursnant   to    the    proYisions  of   section    thirty  144N.Y.49& 
hoiidred  fnd  seyenteen  of  this  act,  is  presumed  to  be  paid 
and  tttiBi&ed,  after  the  expiration  of  twenty  y<>ars  from  the 
time  when  tiie  paHy  recovering  it  was  first  entitled  to  a 
mapflite  to  enforce  it.     This  preaomption  is  oonolusiy^  ^^Ponalp 
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cept  as  against  a  person  who  witbin  twenty  years  from  that 
time,  makes  a  puymeat  or  acknowledges  an  indebte  ?nesft  of 
some  part  of  the  amount  recovered  by  the  judgment  or  de- 
cree, or  his  heir  or  personal  representative,  or  a  person  whom 
he  otherwise  represents.  Such  an  acknowfjedgment  must  be 
in  writing,  and  bigned  by  the  person  to  be  charged  thereby. 

§  377.  If  the  proof  of  payment,  under  the  last  section, 
consists  of  the  return  of  an  execution  partly  satisfied,  the  ad- 
verse party  may  show,  in  full  avoidance  ot  the  eflTect  thereof, 
that  the  allegrecf  partial  satisfaction  did  not  proceed  from  a 
payment  made,  or  a  sale  of  property  claimed,  by  him,  or  by  a 
person  whom  he  represents. 

ae  Hun,  173.  -  §  378.  A  person  may  avail  himself  of  the  presumption 
created  by  the  last  section  but  one,  under  an  allegation  that 
the  action  was  not  commenced,  or  that  the  proceemng  was  not 
taken,  within  the  time  therein  limited. 

§  379.  An  action  to  redeem  real  property  from  a  mort- 
gage, with  or  without  an  account  of  rents  and  profits,  may  be 
maintained  by  the  mortgagor,  on  those  claiming  under  nim, 
a^nst  the  mortgagee  in  possession,  or  those  claiming  under 
him,  unless  he  or  they  have  continuously  maintained  an  ad- 
verse possession  of  the  mortgaged  premises,  for  twenty  years 
after  the  breach  of  a  condition  of  tne  mortgage,  or  the  non-ful- 
fillment of  a  covenant  therein  contained. 


69  State  Rep. 

5li>. 

SI  Hun,  269. 


142N.Y.534. 
26  Hun,  173. 
116N.Y.351. 
134  N.Y.  139. 
102N*.Y.4>.^ 
2S  Abb.  N. 
C.  479. 
7c  Hun,  807. 


81  Han,  129, 
11  MiMc.  3d0. 


48  N.Y.  Sup- 
er. Ct.  (J.  & 
8.)  211. 

37  Hun. 397. 
148  N.  Y.  1. 

62  How.  Pr. 

265. 

41  Hnn,600; 

53  N.Y.  Sup. 

148  N.  Y.  1. 


87  N.  Y.  87, 
Id.  160,ftff>?. 
0  Dalv.  279. 
48  N.Y.  Sup- 
er. Ct.  (J.& 
S.)  454. 
9  NY.  State 
Rep.  701. 
147  N.Y.  411. 


§  380.  The  following  actions  must  be  commenced  within 
the  following  periods,  after  the  cause  of  action  has  accrued. 

§381.  [Ani'd  1877.]    Within  twenty  years : 

An  action  upon  a  sealed  instrument. 

But  where  tne  action  is  brought  for  breach  of  a  covenant  of 
seizin,  or  a^gainst  incumbrances,  the  cause  of  action  is  for  the 
purposes  of  this  section  only,  deemed  to  have  accrued  upon  an 
eviction,  and  not  before. 

§  882.  [Am'd  1877,  1894.]  Within  six  years : 
ftfTd  in  102  N.  Y.  494;  13  Abb.  N.  C.  413;  42  Hun.  628;  115  N.  Y.  80;  31 
N.  Y.  State  Rep.  17;  IM  M.  Y.  162:  134  N.  Y.  139;  140  Id.  160;  16   MiBc. 
666 

I.  An  action  upon  a  contract  obligation  or  liability,  express 
or  implied ;  except  a  judgment  or  sealed  instrument. 
9  N.  Y.  State  Rep.  716. 

•    2.  An  action  to  recover  upon  a  liability  created  by  statute ; 
except  a  penalty  or  forfeiture. 

3.  An  action  to  recover  damages  for  an  injury  to  property, 
or  a  personal  injury ;  except  m  a  case  where  a  different 
period  is  expressly  prescribed  in  this  chapter. 

er,  Ot  (J.  &  8.)  331;  6  App.  Dlv.  682. 

4.  An  action  to  recover  a  chdtteL 

.5.  An  action  to  procure  a  judgment,  other  than  for  a  sum 
of  money,  on  the  around  or  fraud,  in  a  case  which,  on  the 
thirty -first  day  of  December,  eighteen  hundred  and  forty-six, 
was  cognizable  by  the  court  of  chancery.  The  cau^  of  action, 
in  such  a  case,  is  not  deemed  to  have  accrued,  until  the  dis- 
covery, by  the  plaintiflF,  or  the  person  under  whom  he  claims, 
of  the  facts  constituting  the  fraud. 
eN.  Y.  Supp.  4;  26  N.  Y.  State  Rep.  575;  26  Id.  714;  HON."* 351. 

6.  An  action  to  establish  a  will.  Where  the  will  has  been 
lost,  concealed,  or  destroyed,  the  cause  of  action  is  not  deemed 
to  liave  accrued,  until  the  discovery,  by  the  plaintiff,  or  the 
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person  under  whom  he  claime,  of  the  facts  upon  which  its 
validity  depends. 

7.  An  action  upon  a  judgment  or  decree,  rendered  in  a 
court  not  of  record,  except  where  a  transcript  shall  be  filed, 
pnnaant  to  section  thirty  hundred  and  seventeen  of  this       „ 
act,  and,  also,   except  a  decree  heretofore  rendered  in  a  7  cir.^'lSo*. 
snrrogate's  court  of  the  state.    The  cause  of  action,  in  such  240. 
a  case,  in  deemed  to  have  accrued  when  final  judgment  was  3'^  ^'  "T- 
rendered.  8taleRep.21 

§  383.  Mm'cf  1877.]    Within  three  years :  92N.  Y.584, 

1.  An  action  against  a  sheriif,  coroner,  constable,  or  other   ^Tk. 
officer,   for  the  non-payment   of  money  collected  upon  an   28Hun,  25i, 
execution. 

2.  An  action  against  a  constable,  upon  any  other  liability 
incurred  by  him,  by  doing  an  act  in  his  official  capacity,  or  by 
the  omission  of  an  offlciafduty ;  except  an  escape. 

3.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture, 
where  the  action  is  given  to  the  person  aggrrieved,  or  to  that 
person  and  the  people  of  the  State  ;  except  where  the  statute 
imposing  it  prescribes  a  different  limitation. 

i  An  action  a^nst  an  executor,  administrator,  or  receiver,    kvjn.Y.MS. 
or  against  the  trustee  of  an  insolvent  debtor,  appointed,  as   47Hun,*l8. 
prescribed  by  law,  in  a  special  proceeding,  instituted  in  a 
court  or  befoi  e  a  iud^e^  brought  to  recover  a  chattel,  or  dam- 
ages for  taking,  aetommg,  or  injuring  personal  property,  by 
the  defendant,  or  the  person  whom  he  represents. 

5.  An  action  to  recover  damages  for  a  personal  injury,   93  N.  Y.  522, 
resulting  from  negligence.  aJ^K  ^  N. 

(.1.  A  8.)  44 ;  109  N.Y.311,  affg,  36  Hun.  44 ;  112  N.Y.  669,  roVg  14  Cir.    ^' »«?«' •^*- 
Pro.  248  ;  18  Week.  Dig.  418. 

§  384.     {Am*d  18%.]    Within  two  years: 

1.  Au  action  to  recover  damages  for  libel,  slander,  assnult, 
battery,  aednctiou,  criminal  conversation,  false  imprison- 
ment or  malidorns  prosecution. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to 
the  people  of  the  state. 

§  385.  Within  one  year :  4Moina.L. 

1,  An  action  against  a  sheriflf  or  coroner,  upon  a  liability   Bui.  7. 
incurred  by  him,  oy  doing  an  act  in  his  official  capacity,  or  by  ^  Hun.  868. 
the  omission  of  an  officisd  duty  3  except  the  non-payment  of 

money  collected  upon  an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

§  386.  In  an  action  brought  to  recover  a  balance  due  2  Dero.  630. 
upon  a  mutual,  open,  and  current  account,  where  there  have   7  Cif .  Pro. 
been  reciprocal  demands  between  the  parties,  the  cause  of   282. 
action  is  deemed  to  have  accrued  from  the  time  of  the  last  6  App.  DIt. 
item,  proved  in  the  account  on  either  side.  687. 

§  387.  An  action  upon  a  statute  for  a  penalty  or  for- 
feiture, given  whoUy  or  partly  to  any  person  who  will  prose- 
cute f orlhe  same,  must  oe  commenced  within  one  year  after 
the  oommission  of  the  offence  ;  and  if  the  action  is  not  com- 
Enenced  within  the  year  by  a  private  person,  it  mav  be 
comnoenced  within  two  years  thereafter,  in  bebiilf  of  the 
people  of  the  State  by  the  Attorney-General,  or  the  district- 
attorney  of  the  county  where  the  offence  wa.s  committed. 

§  388.  An  action,  the  limitation  of  which  is  m)t  specially  -^ 

prescribed  in  this  or  the  last  title,  must  be  commenced  within   J,*  f^     "' 
teo  years  after  the  cause  of  action  accrues.  107  ^  y.  m^ 

rev'ff  36Hail,100:  16  N.  Y.  SUte  Rep.  46;  61  Hun.  611;  63  Id.  611;  25    142  N.  T.  1. 
fi.  y.  S«%t«Bn>.i4l:  l«3N.V.M2j  6  App.  Dir.  71.  ^.y  u  .u  uy  ^^^^.^ 
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'  §  389.  The  limitations,  prescribed  in  this  title,  apply  alike 
to  actions  brought  in  the  name  of  the  people  of  the  State,  or 
for  their  benefit,  and  to  actions  by  private  persons. 

€f  N  T  185  §  390.  Where  a  cause  of  action,  which  does  not  involve 
*  the  title  to  or  possession  of  real  property  within  the  Btat-e, 
accrues  against  a  person,  who  is  not  then  a  resident  of  the 
State,  an  action  cannot  be  brought  thereon  in  a  court  of  the 
State,  against  him  or  his  personal  representative,  after  the 
expiration  of  the  time,  linuted,  by  the  laws  of  his  residence, 
for  bringing  a  like  action,  except  by  a  resident  of  the  State, 
and  in  one  of  the  following  cases : 

1.  Where  the  cause  of  action  originally  accrued  in  favor  of 
a  resident  of  the  State. 

2l  Where,  before  the  expiration  of  the  time  so  limited,  the 
person,  in  whose  favor  it  originally  accrued,  was  or  became  a 
resident  of  the  State ;  or  the  cause  of  action  was  assigned  to, 
and  thereafter  continuously  owned  by,  a  resident  of  the  States 

§  391.  lArri'd  1877.]  If  a  person,  against  whom  a  cause  of 
1  Han  844:  ^^^^^^  exists,  dies  without  the  State,  the  time  which  elapses 
8  Id.  4Mw*  between  his  death,  and  the  expiration  of  eighteen  months 
after  the  issuing^  within  the  State,  of  letters  testamentanr  or 
letters  of  administration,  is  not  a  part  of  the  time  limited  for 
the  commencement  of  an  action  therefor,  against  his  executor 
or  administrator. 

§  892.  [Ani'd  1877.]  For  the  purpose  of  comp>uting  the 
2Oli7Ot20.  time,  within  which  an  action  must  be  commenced  in  a  court 
89  Hun,  112.  of  the  State,  by  an  executor  or  administrator,  to  recover 
personal  property,  taken  after  the  death  of  a  testator  or 
intestate,  ana  before  the  issuing  of  letters  testamentary  or 
letters  of  administration ;  or  to  recover  damages  for  taking, 
detaining,  or  injuring  personal  property  within  the  same 
period ;  tne  letters  are  deemed  to  have  been  issued,  within 
six  years  after  the  death  of  the  testator  or  intestate.  But 
where  an  action  is  barred  by  this  section,  anv  of  the  next  of 
kin,  legatees,  or  creditors,  who,  at  the  time  of  the  transaction 
upon  which  it  might  have  been  founded,  was  within  the  age 
of  twenty-one  years,  or  insane,  or  imprisoned  on  a  criminal 
charge,  may,  within  five  years  after  the  cessation  of  such 
a  disbility,  maintain  an  action  to  recover  damages  by  reason 
thereof ;  in  which  he  may  recover  such  sum,  or  the  value 
of  such  property,  as  he  would  have  received  upon  the  final 
distribution  of  the  estate,  if  an  action  had  been  seasonably 
commenced  by  the  executor  or  administrator. 

§  393.  This  chapter  does  not  affect  an  action  to  enforce 
the  payment  of  a  bill,  note,  or  other  evidence  of  debt>  issued 
by  a  moneyed  corporation,  or  issued  or  put  in  circulation  as 
money. 

§  894.  Action  against  directors,  etc,  of  banks.  [Am*d 
1877,  1897,  am'mdmeni  to  lake  effect  September  1,  1897.]— 
This  chapter  does  not  nffect  an  action  aga'nst  a  director  or 
stockholder  of  a  moneyed  corporation,  or  banking  associa- 
tion, to  recover  a  penalty  or  forfeiture  imposed,  or  to  en- 
force  a  liability  created  by  the  common  law  or  by  statute  ; 

2  lSmI*29/    ^^*  ^^^  '  *^  action  must  be  brought  within  three  years  after 

107  N.Y.  .346.  the  cause  of  action  has  accrued. 

m^  reT'Kli       §  396.  An  acknowledgement  or  promise,  contained  in  a 

^^  writing  signed  by  the  party  to  be  charged  thereby,  is  the  only 

competent  evidence  of  a  new  or  continuing  contract,  whereby 

to  take  a  case  out  of  the  operation  of  this  f  tie.    But  this  sec 
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tion  does  not  alter  the  effect  of  a  payment  of  principal  or  in-  N.  T.  8tat« 
terest.  Bep.674. 

§  896.  If  a  person,  entitled  to  maintain  an  action  specified  5  BedC  iM^ 
in  this  title,  except  for  a  penalty  or  forfeiture,  or  a^inst  a 
sheriff  or  other  officer  for  an  escape,  is,  at  the  time  when  the 
cause  of  action  accrues,  either : 

L  Within  the  age  of  twenty-one  years ;  or, 

2l  Insane ;  or. 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  lim- 
ited in  this  title  for  commencing  the  action :  except  that  the 
time  so  limited  cannot  be  extended  more  than  five  years  by 
any  such  disability,  except  infancy ;  or,  in  any  case,  more 
than  one  year  after  the  disability  ceases. 

§  307.  A  cause  of  action,  upon  which  an  action  cannot  be   JJ^'-^'^'^PP' 
nuiintained,  as  prescribed  in  this  title,  cannot  be  effectually  in-    '^^' 
terposed  as  a  defence  or  counterclaim. 

TITLE  in. 
General  provisUma. 

i  888.  When    action  deemed  to  J|  407.  Certain  actions  by  a  prln- 

be  commenced.  cipal,  for  mieoonduct  of 

S09.  Attempt  to  commence  ao-  an  aeent,  etc 

tion   in   a  court   of  re-  406.  PiKabllity  roast  exist  when 

cord.  right  accrues. 

400.  Id. ;  in  a  court  not  of  re-  409.  If  several  disabilities,  tio 

cord.  limitation  until    all    re- 

4DI.  Exception,  when  defend-  moved. 

ant  18  without  the  State.  410.  Provision  when  the  action 

402.  Id.;whenaperson,entitled,  cannot     be    maintained 

etc.,  dies  before  limiti^  withoat  a  demand. 

tion  expires.  411.  Provision  in  case  of  sub* 

408.  Id.;  when  a  person  liable,  mission  to  arbitration. 

etc.,  dieswithin  the  State.  412.  Provision  when  action  Is 

40^  Tn  suits  by  aliens,  time  of  discontinued,  etc.,  after 

disability  in  case  of  war  answer. 

to  be  deducted.  413.  How  objection  taken,  un- 

405.  Provision  where  Judgment  der  this  chapter. 

has  been  reversed.  414.  Cases  to  which  this  chap 

406.  Stay  by  injunction,  etc   to  ter  applies. 

be  deducted.  415.  Mode  of  computing  peri- 

ods of  limitation. 

§  398.  iAm?d  1877.]  An  action  is  commenced  against  a 
defendant^  within  the  meaning  of  any  provision  of  this  act, 
which  limits  the  time  for  commencing  an  action,  when  the 
summons  is  served  on  him;  or,  on  a  co-defendant  who  is  a 
joint  contractor,  or  otherwise  united  in  interest  with  him. 

§  399.  An  attempt  to  commence  an  action,  in  a  court  of 
record,  is  equivalent  to  the  commencement  thereof  against  73  n.Y.  90  • 
each  defendant,  within  the  meaning  of  each  provision  of  this  id.  282.'  ' 
act,  which  limits  the  time  for  commencing  an  action,  when  the  13  Civ.  Pro. 
sumuKms  is  delivered,  with  the  intent  that  it  shall  be  actually  278. 
served,  to  the  sheriff,  or.  where  the  sheriff  is  a  party,  to  a  cor-  V^^^iY'fS' 
oner  of  the  county,  in  wnich  that  defendant  or  one  or  two  or  gi  Him  tSj 
m  >re  co-defendants,  who  are  joint  contractors,  or  otherwise  ' 

united  in  interest  with  Mm,  resides  or  last  resided ;  or,  if  the 
dei'endant  is  a  corporation,  to  a  like  officer  of  the  county,  in 
which  it  is  established  by  law,  or  wherein  its  general  business 
is  or  waB  last  transacted,  or  wherein  it  keeps  or  last  kept,  an 
office  for  the  transaction  of  business.  But  in  order  to  entitle  a 
plaintiff  to  the  benefit  of  this  section,  the  delivery  of  the  sumr 
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mons  to  an  officer  mnst  be  followed,  within  sixty  days  after 
the  expiration  of  thn  time  limited  for  the  aotnal  commence- 
ment of  the  action,  by  personal  serrice  thereof  upon  the  de- 
fendant sought  to  be  charged,  or  by  the  firat  pnbUoation  of 
the  summons,  as  against  that  defendant,  pursuant  to  an 
order  for  seryice  upon  him  in  that  manner. 


§  400.  The  last  section,  excluding  the  proTision  requiring 
a  publication  of  seryice  of  the  summons  within  sixty  days, 
applies  to  an  attempt  to  commence  an  action  in  a  court  not 
of  record,  where  the  summons  is  delivered  to  nn  officer  an- 
thorized  to  serve  the  same,  within  the  city  or  town  wherein 
the  person  resides  or  the  corporation  is  located,  as  specified 
in  that  section;  provided  that  actual  servioe  thereof  is  made 
with  due  diligence. 


7  Oiv.  Pro.      S  401,    [Am'd  1877,  1888.  1896,  amendment  to  take  egrect 

823.  Seplember  1,  1896.]    If,  when  the  cause  of  action  accrues 

lOQ^  M.  Y.,  against  a  person,  he  is  >\  ithout  the  state,  the  action  may  be 

15^  Ijbb.  N.  commeuoed  within  the  time  limited  therefor,  after  his  re- 

G.  67Q.  '     *  turn  into  the  state.    If,  after  a  cause  of  action  has  accrned 

144N.T.  612.  against  a  person,  he  departs  from  the  state  and  remains 

1I8N.Y.  306.  continuously  absent  therefrom  for  the  space  of  one  year  or 

more,  or  if,  without  the  knowledge  of  the  person  entitled  to 

maintain  the  action,  he  resides  within  the  state  under  a 

false  name,  the  time  of  his  absence  or  of  such  residence 

within  the  Btate  under  such  false  name  is  not  a  part  of  the 

time  limited  for  the  commencement  of  the  action.     But  this 

section  does  not  apply  while  a  designation  made  as  prescribed 

in  section  four  hundred  and  thirty  or  in  sub-division  second 

of  section  four  hundred  and  thirty-two  of  this  act  remains  in 

force.    Nothing  in  this  act  contained  shall  revive  any  cause 

of  action  barred  by  the  statute  as  it  existed  prior  to  the 

passage  of  this  act 


10  N  Y  §  ^^*  ^^  ^  person,  entitled  to  maintain  an  action,  dies 

Skate  Bep.  before  the  expiration  of  the  time  limited  for  the  commence- 

8»9.  ment  thereof,  and  the  cause  of  action  survives,  an  action  may 

iS  Hun,  97.    be  commenced  by  his  representative,  after  the  ezpization  ot 

that  time,  and  within  one  year  after  his  death. 
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§408.  [ilwi'd  1879,  1891,1896.]      The  term  of  eighteen  24Hmi.l30 
mootbs  after  the  death,  within  the  state,  of  a  person  agaiDst  2  Dem.29. 
whom  a  cause  of  action  exists,  or  of  a  person  who  sbidf  have  ^^  ^^^^ 
died  within  sixty  days  after  an  atlempt  shall  have  been  %^^    Bep 
made  to  comiuenie  an  action  against  him  pursuant  to  the  6qi. 
provisiouH  of  section  three  hundred  and  iiinety-niite  of  this  ^9  Hnn.  439 
a't,  is  not  a  pait  of  the  time  limited  for  ti  e  com  mencement  JJJ  id\o9^ 
of  an   action  against  his  executor  or  admit  istrator.      If 
letters  testamentary  or  letters  of  administration  upon  his  149   id.  61. 
estate  are  not  issued  wiihm  the  state,  at  least  six  months 
bfefore  the  expiration  of  the  time  to  bring  the  action,  as  ex- 
U  nded  by  the  foregoing  proyision  of  thiii  section,  the  term 
of  one  year  after  such  letters  are  issued,  is  net  a  part  of  the 
iimo  limited  for  tie  commencement  of  such  an  action.    The 
time  during  which  an  action  is  pending  in  a  court  of  record 
between  a  person  or  persous  and  an  executor  or  adminis- 
trator,   wherein   the  person  or  pemons   claim  to  recover 
from  the  executor  or  administrator  any  money  or  other  prop- 
el ty  claimed  by  said  executor  or  admin  stra tor  to  belong  to 
the  er^tate  of  the  decedent,  or  is  embraced  in  the  inventory 
nft^ie  tk<M\M  of  said  decedent's  estate,  is  not  a  part  of  the 
time  limited  for  the  commencement  of  an  action  against  an 
executor  or  administrator,  for  a  claim  against  the  estate  of 
the   decedent  until  the  fiual  determination  of  the  ac.ion 
broog  t  to  recover  said  or  other  property,  cluimed  by  said 
executor  or  administrator  to  belong  to  said  decedent's  estate  : 

1.  Whfre  the  claim  agnim^t  the  estate  of  the  decedent  is 
liquidated  by  the  recovery  of  a  judgment  thereon  against  an 
executor  <^r  administrator  in  an  action  in  a  court  of  record  or 
under  s  ction  twenty-seven  hundred  and  eighteen  of  this 
code,  after  trinl  on  the  merits. 

2.  Where  a  legatee  brings  an  action,  or  institutes  a  pro- 
oeediog  against  an  executor  or  administrator  with  the  will 
annexed,  to  enforce  the  payment  of  a  legacy. 


§  404.  Where  a  person  is  disabled  to  sue  in  the  courts  of 
the  Siate,  by  reason  of  either  party  being  an  alien  subject  or 
citizen  of  a  country  at  war  with  the  United  States,  the  time 
of  the  continuance  of  the  disability  is  not  a  part  of  the  time 
limited  for  the  commencement  of  the  action. 


§  405,  If  an  action  is  commenced  within  the  time  limited  JJ^^"*  ^ 
therefor,  nU'l  a  judgment  therein  is  reversed  on  appeal,  with-  \^  ^'y\  4u! 
out  awarding  a  new  trial,  or  the  action  is  terminated  in  any 
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otber  manner  than  by  n  voluntary  discontinaance,  a  du- 
missal  of  the  complaint  for  neglect  to  prosecute  the  action, 
or  a  final  judgment  upun  the  merits;  the  plaintiff,  or,  if  he 
dies,  and  the  cause  of  action  surviyes,  his  representatiTes 
may  commence  a  new  action  for  the  same  cause,  after  the 
expiration  of  the  time  so  limited,  and  within  one  year  after 
such  a  reyersal  or  teraiination. 
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§  406.  Where  the  oommencement  of  an  action  has  been   4^  Hun  699 
stayed  by  injunction,  or  by  other  order  of  a  court  or  judge,  or  122  N.V.  tXsL 
by  statutory  prohibition,  the  time  of  the  continuance  of  the 
stay  is  not  a  part  of  the  time,  limited  for  the  commencement 
of  the  action. 

§  407.  Where  an  injury  results  from  the  act  or  omisskHi 
of  a  d^uty  or  agent,  the  time,  within  which  an  action  to  re- 
coyer  damages  by  reason  thereof,  must  be  commenced  by  the 
ftrincipal,  against  the  deputy  or  a^ent,  must  be  computed 
rom  ihe  time,  when  a  judgment  against  the  principal,  for  the 
act  or  omission,  is  first  recovered  oy  the  aggrieved  person  : 
and  a  subsequent  reversal  or  setting  aside  of  the  judgment 
does  not  extend  the  time. 

§  408.  A  person  cannot  avail  himself  of  a  disability  unless  91)1  y  90& 
it  existed  when  his  right  of  action  or  of  entry  accrued. 

§  409.  Where  two  or  more  disabilities  co-exist,  when  the  .-    ..    - 

the  right  of  action  or  of  entry  accrues,  the  limitation  does  not  bdI*^  1?* 

attach,  mitil-all  are  removed.  ' 

§  410.  Where  a  right  exists,  but  a  demand  is  necessary  ^.^•^•rf**' 

to  entitle  a  person  to  maintain  an  action,  the  time,  within  S4? 

which  the  action  must  be  commenced,  must  be  computed  30  Id   637- 

from  the  time,  when  the  right  to  make  the  demand  is  com-  47  id.  639* 

plete  ;  except  in  one  of  the  following  cases :    a  App.  Dlv.  7i.  60  Id.  674. 

1.  Where  the  right  grows  out  of  the  receipt  or  detention  of  128  N.Y.  364. 
money  or  property,  by  an  agent,  trustee,  attorney,  or  other  *  ^^t  ^• 
person  acting  in  a  fiduciary  capacity,  the  time  must  be  com-  i  4^^ 
puted  from  the  time,  when  the  person,  having  the  right  to 

make  the  demand,  has  actual  knowledge  of  the  facts,  upon 
which  that  right  depends. 

2.  'There  tnere  was  a  deposit  of  money,  not  to  be  repaid  at 

a  fixed  time,  but  only  upon  a  special  demand,  or  a  dehvery  of  W  N,Y.  4»1. 
personal  property,  not  to  be  returned,  specifically  or  in  kind, 
at  a  fixed  time  or  upon  a  fixed  contingency,  the  time  must  be 
computed  from  the  demand. 

§411.  Where  the  persons,  who  mi^t  be  adverse  parties 
in  an  action,  have  entered  into  a  written  agreement  to  submit 
to  arbitration,  or  to  refer  the  cause  of  action,  or  a  controversy 
in  which  it  might  be  available,  or  have  entered  into  a  written 
submission  thereof  to  arbitrators  ;  and  before  an  award,  or 
other  determination  thereujpon,  the  agreement  or  submission 
is  revoked,  so  as  to  render  it  ineiTectual,  by  the  death  of  either 
party  thereto,  or  by  the  act  of  the  person  against  whom  the 
action  might  nave  been  brought ;  or  the  execution  thereof, 
or  the  remedy  upon  an  award  or  other  determination  there- 
under, is  stayed  by  injunction,  or  other  order  procured  by 
him  from  a  competent  court  or  judge  ;  the  time  which  has 
elapsed,  between  the  entering  into  the  written  submission  or 
agreement,  and  the  revocation  thereof,  or  the  expiration  of 
the  stay,  is  not  a  part  of  the  time,  limited  for  the  commence- 
ment of  the  action. 

§  412.  Where  a  defendant  in  an  action  has  interposed  »»  04  m  v  sui^ 
answer,  in  support  of  which  he  would  be  entitled  to  rely,  at  ^J  ^ 
the  trial,  upon  a  defence  or  counterclaim  then  existing  in  his 
favor,  the  remedy  upon  which,  at  the  time  of  the  conmience- 
ment  of  the  action,  was  not  barred  by  the  provisions  of  this 
chap^r  ;  and  the  complaint  is  dismissed,  or  the  action 'is  dis- 
continued, or  abates  in  consequence  of  the  plaintiflTs  death  ; 
Uui  time  which  intervened  between  the  oommencement  and 
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the  termination  of  the  action,  is  not  a  part  of  the  time,  limited 
for  the  commencement  of  an  action  by  the  defendant,  to  r^ 
cover  for  the  cause  of  action  so  interposed  as  a  defence,  cr  *x} 
interpose  the  same  defence  in  another  action  brought  by 
the  same  plaintiff,  or  a  person  deriving  title  from  or  under 
hino. 

1*N.  Y.  §  413.  The  ob:[ection,  that  the  action  was  not  commenced 

State  R^.    within  the  time  limited,  can  be  taken  only  by  answer.    The 

27  Hun  102  corresponding  obiection  to  a  defence  or  counterclaim  can  be 
'  '  taken  only  bv  reply  ;  except  where  a  reply  is  not  required,  in 
order  to  enable  tne  plaintiff  to  raise  an  issue  of  fact,  upon  an 
allegation  containea  in  the  answer. 

^  -.  §  414.  llie  provisions  of  this  chapter  apply,  and  consti- 

nff^*   48  N    ^"^®  ^^^  ^^^y  rules  of  limitation  applicable,  to  a  civil  action  or 
Y.  Super  Ct.   special  proceeding,  except  in  one  of  the  following  cases  : 
(J.  A  S.)  44!   30  Hun,  637;  13  Abb.  N.  C.  418;  7  Civ.  Pro.  323;  23  Abb.  N.  C.  4'id;  119 
144N.  Y.6ia.  N.  Y.  844.  133  N.  Y.  612. 

48  N  Y  SuD-  ^'  -^  case,  where  a  different  limitation  is  specially  prescribed 
©r  Ct  (J  &  '^y  l^w,  or  a  shorter  limitation  is  prescribed  by  the  written 
8.)  333.  '        contract  of  the  parties. 

2.  A  cause  of  action  or  a  defence  which  accrued  before  the 
first  day  of  July,  eighteen  hundred  and  forty-eight.    The 
statutes  then  in  force  govern,  with  respect  to  such  a  cause  of 
action  or  defence. 
94  N  Y  217       ^'  ^  case,  not  included  in  the  last  subdivision,  in  which  a 
aflf  g,  14      *    person  is  entitled,  when  this  act  takes  effect,  to  commence  rn 
Week.  Dig.   action,  or  to  institute  a  special  proceeding,  or  to  take  any 
177.    proceeding  therein,  or  to  pursue  a  remedy  upon  a  judgment, 
lOJ  N.Y.  563,   where  he  commences,  institutes,  or  otherwise  resorts  to  the 
revV  31         same,  before  the  expiration  of  two  years  after  this  act  takes 
HUD,  484.    effect;  in  either  of  which  cases,  the  provisions  of  law  appli- 
cable thereto,  immediately  before  this  act  takes  effect,  con- 
tinue to  be  so  applicable,  notwithstanding  the  repeal  thereof. 
4.  A  case,  where  the  time  to  commence  an  action  has  ex- 
pired, when  this  act  takes  eifect. 

The  word  "  action,"  contained  in  this  chapter,  is  to  be  con- 
strued, when  it  is  necessary  so  to  do  as  includin<][  a  special 
proceeding,  or  any  proceeding  therein,  or  in  an  action. 

§  415.  The  periods  of  limitation,  prescribed  by  this  chap- 
ter, except  as  otherwise  specially  prescribed  therein,  must  be 
computed  from  the  time  of  the  accruing  of  the  right  to  relief 
by  action,  special  proceeding,  def ence^  or  otherwise,  as  the 
case  requires,  to  the  time  when  the  claim  to  that  relief  is  act- 
ually interposed  by  the  party,  as  a  plaintiff  or  a  defendaift, 
in  the  particular  action  or  special  proceeding. 

CHAPTER  V. 
COMMENCEMENT  OF  AND  PARTIES  TO  AN  ACTION. 
TITLE  L— Commencement  of  an  action. 
TITLE  II.— Parties  to  an  action. 
TITLE  L 
Commencement  of  an  action, 
Abticlk  1.  The  summons  and  accompanying  papers  :  personal  ser- 
vice thereof ;  appearance  of  the  defendant 
2.  Substitutes  for  personal  service  in  special  cases. 

ARTICLE  FIRST. 

The  Sxjmmons  and  Accomp anting  Papers  ;  Per.sonal  Se»« 

VICE  thereof  ;  Appearance  of  the  Defendant. 
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I  416.  Action  to  be  commenced       §  426.  How  personal   serrfoe  of 

by8ummon««;  time  when  Buromons   mad^  upon  a 

court  acquires  Jurisdio-  nniural  person. 

tioQ.  427.  428.  fd.;  in  ceriafn  cases  of 

417.  Requisites  of  summons.  infancy,  or  lunacy,  etc, 

418.  Form  of  summons.  not  Judicially  declared. 

419.  Service  of  copy  complaint  429.  Id.;wiien  delivery  of  copy 

ornotice  with  summons;  tolunatic  dispensed  wltii. 

consequence  of  failure.  43U.  Designalion,  by  a  resident, 

420.  Gases  wnere  sncti  service  of  a  person  upon  whom 

tnust  be  made.  to  serve  a  summons  ciur- 

4tl.  Appearance  of  defendant.  ing  his  absence;  effect 

422.  When  defendant  miistan-  and  revocation  thereof. 

swer  at  time  of  appear-  431.  How   personal   service  of 

ing.  summons  made  upon  a 

423.  Notice     of    no     personal  domestic  corporation. 

claim  ;  effect  of  service  432.  Id. ;  upon  a  foreign  oor- 

tbereof.  poration. 

424.  Effect  of  voluntary  appear-  433.  Service  of  prooess,  etc.,  to 

ance.  commence  a  special  pro* 

426.  Summons  ;  when  and  by  ceeding. 

whom  served.     SherilTs  434.  Proof  of  service  of  sum- 
duty,  mons,  e(o. ;  how  made. 

§  416.  A  civil  action  is  commenced  by  the  service  of  a  180N  Y  67L 
summons.  But  from  the  time  of  tlie  granting  of  a  provisional 
remedy,  the  court  actiuires  jurisdiction,  and  has  control  of 
all  the  subsequent  proceedings.  Nevertheless,  jurisdiction 
thus  acquired  is  conditional,  and  liable  to  be  divested,  in  a 
case  where  the  jurisdiction  of  the  court  is  made  dependent, 
by  a  special  provision  of  law,  upon  some  act,  to  be  done  after 
the  granting  of  the  provisional  remedy. 

S  417.  [-Arn'd  1877,  1879.]  The  summons  must  contain  the  ig  Abb.  NL 
title  of  the  action,  specifying  the  court  in  which  the  action  is  c.  199. 
brought,  the  names  of  the  parties  to  the  action,  and,  if  it  is 
brought  in  the  supreme  court,  the  name  of  the  county  in 
which  the  plaintiff  desires  the  trial ;  and  it  must  be  subscribed 
by  the  plaintiff's  attorney,  who  must  add  to  his  signature  his 
office  address,  specifying  a  place  within  the  State  where 
there  is  a  post-ofnce.  If  m  a  city,  he  must  add  the  street  and 
street  number,  if  any,  or  other  suitable  designation  of  the 
particular  locality. 

§  418.  [ylm'd  1877.]    The  sunmions,  exclusive  of  the  title    laoN.Y  671. 
of  the  action  and  the  subscription,  must  be  substantially  in 
the  following  form,  the  blanks  oeing  properly  filled  : 

"To  the  above  named  defendant:  You  are  hereby  sum- 
moned to  answer  the  complaint  in  this  action,  and  to  serve  a 
copy  of  your  answer  on  the  plaintiff's  attorney  within  twenty 
days  after  the  service,  of  this  summons,  exclusive  of  the  day 
of  service  ;  and  in  case  of  your  failure  to  appear  or  answer, 
judgment  will  be  taken  against  you  by  default,  for  the  relief 
demanded  in  the  complaint. 

Dated  .» 

The  summons  is  deemed  the  mandate  of  the  court. 

§  419.  lAni'd  1879.]  A  copy  of  the  complaint  may  be 
served  with  the  summons.  If  a  copy  of  the  complaint  is  not 
served  with  the  summons,  the  plaintiff  cannot  take  judgment 
by  default  without  application  to  the  court,  unless  either  the 
defendant  appears,  or  by*  a  notice  is  served  with  the  sum- 
DHHis,  stating  the  sum  of  money  for  which  judgment  will  be 
taken,  and  the  case  is  one  embraced  in  the  next  section. 

g  420.  [Am'd  1877.]    Judgment  may  be  taken  without   21  Abb.  H. 
*  &o  IP  orl^al.  C.  330. 
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ftppficatioii  to  the  ooart,  where  the  oomplaint  sets  forth  one  or 
more  caoses  of  actioo,  each  oMisistio^  of  the  breach  of  an 
ezpresH  oootract  to  pay,  absolutely  or  upoo  a  cnfitJngency,  a 
■am  or  sums  of  mooey.  fixed  by  tbe  terms  of  the  oontract,  or 
capable  of  bein^  ascertamed  therefrocn,  by  computation  only; 
or  an  express  or  implied  coatract  to  pay  money  received  or 
diiAmnea,  or  tbe  vsihie  of  propertv  aelivered,  or  of  8er\'ices 
rendered  by,  to.  or  for  the  use  of,  tbe  defendant  oi  a  third 
penton ;    and  tnereupoo   demands  judgment  for  a  sum  of 
nvjoey  only.    This  section  includes  a  case,  where  the  breai^ 
of  tbe  contract,  set  forth  in  the  complaint,  is  only  partial  •  or 
where  tbe  complaint  shows  that  the  amount  of  the  {rfaintifTs 
demand  has  been  reduced  by  payment,  counterclann,  or  other 
credit. 
11  Ctv.  Pro.       8  4531.  The  defendant's  appearance  must  be  made    by 
S^        p_    serving  upon  the  plaintifTs  attorney,  within  twenty  days  after 
S- «27d,*7    '»**'^*<*  <*'  ^^  summons,  exclusive  of  the  day  of  service,  a 
'  '  notice  of  appearance,  or  a  copy  of  a  demurrer  or  of  an  an- 

swer. A  n*)tice  or  pleading,  so  serve^  must  be  subscribed  bv 
tbe  defendant's  attorney,  who  must  aad  to  his  signature  his 
office  address,  with  the  particulars  prescribed  m  section  fTSur 
hnndred  and  seventeen  of  this  act,  concerning  the  oflSce  ad- 
dress of  the  plaiiitilTs  attorney. 

§422.  [/Im'dl877.]  A  defendant,  upon  whom  the  plain- 
S.  *?i'/i  arr  *^"  ^""*  served,  with  the  summons,  a  copy  of  the  complaint, 
7»  J  wiasj.  jnug^  serve  a  copy  of  his  demurrer  or  answer  upon  the  plam- 
tilTs  attorney,  before  the  expiration  of  the  time,  withm  which 
the  summons  requires  him  to  answer.  If  a  copy  of  the  com- 
plaint is  not  so  served,  a  notice  of  appearance  entitles  him 
only  to  notice  of  the  subsequent  proceedings,  unless  within 
the  same  time  he  demands  the  ser\'ice  of  a  copy  of  the  com- 
plaint as  prescribed  in  section  four  hundred  and  seventy-nme 
of  this  act. 

%  423.  [Arn^d  1877.]  Where  a  personal  claim  is  not  made 
against  a  defendant,  a  notice,  subscribed  by  the  plaintiiTs  at- 
torney, setting  forth  the  general  obiect  of  the  acxion,  a  brief 
description  of  the  property  affected  by  it,  if  it  affect  specific 
real  or  personal  property,  and  that  a  personal  claim  is  not 
made  against  him,  may  be  served  with  the  summons.  If  the 
defendant  so  served,  unreasonably  defends  the  action,  costs 
may  be  awarded  against  him. 
16  Week.  §  424.  A  voluntary  general  appearance  of  the  defendant 

Die.  26.   is  equivalent  to  personal  service  ox  the  summons  upon  him. 

g  425.  The  summons  may  be  served  by  any  person,  other 
than  a  party  to  the  action,  except  where  it  is  otherwise 
specially  prescribed  by  law.  The  plaintiffs  attorney  may, 
by  an  indorsement  on  the  summons,  fix  a  time  within  which 
the  service  thereof  must  be  made :  in  that  case,  the  ser- 
vice cannot  be  made  afterwards.  Where  a  summons  is  de- 
livered for  service  to  the  sheriff  of  the  county,  wherein  the 
defendant  is  found,  the  sheriff  must  serve  it,  and  return  it, 
with  proof  of  service,  to  the  plaintifTs  attorney,  with  reason- 
able diligence. 

§  426.  [Am?d  1879.]     Personal  service  of  the  summons 
46  Hun,  818,  upon  a  defendant,  being  a  natural  person,  must  be  made  by 
delivering  a  copy  thereof,  within  the  State,  as  follows ; 

1.  If  the  defendant  is  an  infant,  under  the  age  of  fourteen 
years,  to  the  infant  in  person,  and  also  to  his  nither,  mother. 
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or  eaardian ;  or,  if  there  is  none  within  the  State,  to  the  pep- 
son  having  the  care  and  control  of  him,  or  with  whom  ho 
resides,  or  in  whose  service  he  is  employed. 

2.  If  the  defendant  is  a  person  judicially  declared  to  be  in- 
competent to  manage  his  affairs  in  consequence  of  lunacy, 
idiocy,  or  habitual  drunkenness,  and  for  wnom  a  committee 
has  been  appointed,  to  the  committee,  and  also  to  the  defend- 
ant in  person. 

3  If  the  action  is  against  a  sheriff,  for  a  cause  specified 
in  section  one  hundred  and  fifty-eight  of  this  act^  by  deliver- 


der?  in  the  employment  of  the  sheriff,  or  other  person  m 
charge  of  the  office. 
4.  In  any  other  case,  to  the  defendant  m  person. 

S  427.  If  the  defendant  is  an  infant  of  the  a^e  of  fourteen  84  Han,  183: 
y^rs,  or  upwards,  or  if  the  court  has,  in  its  opmion,  reason-  47  Id.  606. 
able  ground  to  believe,  that  the  defendant,  bjr  reason  of  2  N.  Y.  An. 
habitual  drunkenness,  or  for  any  other  cause,  is  mentally  ^^•••^  H^- 
incapable  adequately  to  protect  his  rights,  although  not  judi- 
cially deelarea  to  be  incompetent  to  manage  his  affairs,  the 
court  may,  in  its  discretwn,  with  or  without  an  application 
therefor,  and  in  the  defendant's  interest,  make  an  order,  re- 
quiring a  copy  of  the  summons  to  be  also  delivered,  in  behalf 
of  the  defendant,  to  a  person  designated  in  the  order,  and 
that  service  of  the  sunmions  shall  not  be  deemed  complete, 
until  it  is  so  delivered. 

§  428.  iArn'd  1877.]  In  a  case  specified  in  subdivision 
first  or  second  of  section  four  hundred  and  twenty-six  of  this  8  Month  2* 
act,  where  the  court  has,  in  its  opinion,  reasonable  ground  to  Bui.  99. 
believe,  that  the  interest  of  the  per8on,other  than  the  defendant, 
to  whom  a  copy  of  the  summons  has  been  delivered,  is  adverse 
to  that  of  the  defendant,  or  that,  for  any  reason,  he  is  not  a 
fit  person  to  protect  the  rights  of  the  defendant,  it  may  like- 
wise make  an  order,  as  prescribed  in  the  last  section.  In  a 
case  specified  in  subdivision  second,  the  court  may,  as  a  part 
of  the  same  order,  or  by  a  separate  order,  made,  m  like  man- 
ner and  upon  like  ground,  at  any  stage  of  the  action,  appoint 
a  .special  guardian  ad  litem  to  conduct  the  defence  for  the  in- 
competant  defendant,  to  the  exclusion  of  the  committee,  and 
with  the  same  powers,  and  subject  to  the  same  liabilities,  as  a 
committee  of  the  property. 

g  429.  Where  the  defendant  has  been  judicially  declared  15  Cir.  Pra 
to  be  incompetent  to  manage  his  affairs,  in  consequence  of  89. 
lunacy,  and  it  appears  satisfactorily  to  the  oourt^  by  affidavit, 
that  the  deUvery  of  a  copy  of  the  summons  to  him,  in  person, 
will  tend  to-aggravate  his  disorder,  or  to  lessen  the  probability 
of  his  recovery,  the  court  may  make  an  order,  dispensing 
with  such  delivery.  In  that  case,  a  delivery  of  a  copy  of  the 
summons,  to  a  committee  dulv  appointed  for  him,  is  sufficient 
personal  service  upon  the  defendant 

§  430.  A  resident  of  the  State  of  full  age,  may  execute,  106N.T.84a 
under  his  hand,  and  acknowledge,  in  the  manner  required  by 
law  to  entitle  a  deed  to  be  recorded,  a  written  designation  of 
another  resident  of  the  State,  as  a  person  upon  whom  to  serve 
a  summons,  or  any  process  or  other  paper  for  the  commence- 
ment of  a  civU  special  proceeding,  in  any  court  or  before  any 
olBoeri  dnrtng  uie  absence  from  the  united  States  of  the 
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maloDg  the  designation ;  and  may  file  the  same,  with 
written  consent  of  the  person  so  designated,  executed 
and  acknowledged  in  the  same  manner,  in  the  office  of  the 
(derk  of  the  county,  where  the  person  tnniring  the  desig- 
nation resdes.  The  designation  must  q>ecify  the  occupa- 
tion or  other  proper  addition,  and  the  residence  of  the  per- 
son making  it,  and  also  of  the  person  designated ;  and  it 
remains  in  force  during  the  period  specified  therein,  if  any  ; 
on  if  no  period  is  specified  for  that  purpose,  for  three  years 
after  the  filing  thereof.  But  it  is  revoked  earlier,  by  the 
death  or  legal  mcompetency  of  either  of  the  parties  thereto ; 
or  by  the  filing  of  a  revocation  thereof,  or  of  the  consent, 
executed  and  sicknowled^ed  in  like  manner.  The  clerk  musi 
flie  and  record  such  a  designation,  consent^  or  revocation ; 
and  must  note,  upon  the  record  of  the  original  designation, 
the  filing  and  recording  bf  a  revocation.  While  the  desig- 
nation remains  in  force,  as  prescribed  in  this  section,  a  sum- 
mons^ or  any  process  or  other  paper  for  the  conmiencement  of 
a  civil  special  proceeding  against  the  person  malring  it,  in 
any  court  or  before  an v  officer,  may  be  served  upon  tEe  per- 
son  so  designated,  in  like  manner  and  with  like  effect,  as  if  it 
was  served  upon  the  person  making  the  designation,  notwith- 
standing the  return  of  the  latter  to  the  Unit^  Statea 
1 1060,  Con-  g  431.  Personal  service  of  the  summons  upon  a  defend- 
fSi'M  v'aoi  ^»  being  a  domestic  corporation,  must  be  made  by  deliver- 
io  Iff  ItI  ^^^  ^  ^^^y  thereof,  within  the  State,  as  follows : 
13  Muc.  *io.  f  jf  y^g  action  is  against  the  mayor,  alderman,  [aldermen] 
and  commonalty  of  the  city  of  New  York,  to  the  mayor, 
comptroller,  or  counsel  to  the  corporation. 

2.  If  the  action  is  against  any  other  city,  to  the  mayor, 
treasurer,  counsel,  attorney,  or  clerk ;  or,  if  the  city  lacks 
either  of  those  officers,  to  the  officer  performing  correspond- . 
ing  functions,  under  another  name. 
121N.Y.2a4.  ».  In  aiiy  other  case,  to  the  president  or  other  head  of  the 
16  Mlac.  4.  corporation  the  secretary  or  clerk  to  the  corporation,  the 
casnier,  the  treasurer,  or  a  director  or  managing  agent. 

87 NY.  137.        §  432.  lAm'd  1877.]    Personal  service  of  the  summons, 
aff'g,  2i     '    upon  a  defendant,  being  a  forei^  corporation,  must  be  made 

Hun,  238.  by  delivering  a  copy  thereof,  within  the  State,  as  follows : 
36  Hun,  869.       j.  Xo  the  president,  treasurer,  or  secretary  ;  or,  if  the  cor- 
^N.Y^tate  poratlon  lacKS  either  of  those  officers,  to  the  officer  perform- 
m%  Y  4»7    *"?  corresponding  functions,  under  another  name.  3  Ap^  Div.  572. 
1MN  v'  «iV      *2.  To  a  person  designated  for  the  purpose  by  a  wntmg,  un- 
146  NY  Si.  ^^^  *'^®  ^^^  ^'  ^^®  corporation,  and  the  signature  of  its  presi- 
dent, vice-president,  or  other  acting  head,  accompanied  with 
the  written  consent  of  the  person  designated,  ancf  filed  in  the 
office  of  the  Secretary  of  State.    The  designaiion  must  specify 
a  place,  within  the  State,  as  the  office  or  residence  of  the 
person  designated  ;  and,  if  it  is  within  the  city,  the  street, 
and  street  number,  if  any,  or  other  suitable  designation  of  the 
particular  locality.    It  remains  in  force,  until  the  filing  in  the 
same  office  of  a  written  revocation  thereof,  or  of  the  consent, 
executed  in  like  manner;  but  the  person  designated  may, 
from  time  to  time,  change  the  place  specified  as  his  office  or 
residence,  to  some  other  place  within  the  State,  by  a  writing, 
executed  by  him,  and  filed  in  like  manner.    The  Secretary  of 
State  may  require  the  execution  of  any  instrument,  specified 
in  this  section,  to  be  authenticated  as  he  deems  proper,  and 
he  may  refuse  to  file  it  without  such  an  authentication.    An 
exemplified  copy  of  a  designation  so  filed,  accompanied  with 
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a  certificate  that  it  has  not  been  revoked,  is  presumptive 
evidence  of  the  execution  thereof,  and  conclusive  evidence  of 
the  authority  of  the  officer  executmg  it. 

3.  If  such  a  designation  is  not  in  force,  or  if  neither  the  per-   104  N.Y.^. 
son  designated,  nor  an  officer  specified  in  subdivision  first  of    86  Han,  4iA 
this  section,  can  b^  found  with  due  diligence,  and  the  corpor- 
ation has  ijropjertv  within  the  State,  or  the  cause  of  action    13  Mltc.  h5. 
arose  therein ;  to  the  cashier,  a  director,  or  a  managing  agent   1  App.  Dir, 
of  the  corporation,  within  the  State.  186. 

§  433.  The  provisions  of  this  article,  relating  to  the  mode 
of  service  of  a  summons,  apply  likewise  to  the  service  of  any 
process  or  other  paper,  whereby  a  special  proceeding  is  com- 
menced in  a  court,  or  before  an  officer,  except  a  proceeding 
to  punish  for  contempt,  and  except  wnere  special  provision 
for  the  service  thereof  is  otherwise  made  by  law. 

§  434.  Proof  of  service,  as  prescribed  in  this  article,  must    i«8  N.Y.aefi 
be  nutde  by  affidavit,  except  as  follows : 

1.  If  the  service  was  made  by  the  sheriff,  it  may  be  proved 
by  his  certificate  thereof. 

2.  If  tho  defendant  served  is  an  adult,  who  has  not  been 
judicially  declared  to  be  incompetent  to  manage  his  affairs, 
the  service  may  be  proved  by  a  written  admission,  si^ed  by 
him,  and  either  acknowledged  by  him,  and  certinea  in  like 
manner  as  a  deed  to  be  recorded  in  the  county,  or  accom- 
panied with  the  affidavit  of  a  person,  other  than  tne  plaintiff, 
showing  that  the  signature  is  genuina 

A  certificate,  admission,  or  affidavit  of  service  of  a  sum- 
mons, must  state  the  time  and  place  of  service.  A  written 
admission  of  the  service  of  a  summons,  or  of  a  paper  accom- 
panying the  same,  import^  unless  otherwise  expr^sly  stated 
therein,  or  otherwise  plainly  to  be  inferred  from  its  contents, 
that  a  copy  of  the  paper  was  delivered  to  the  person  signing 
the  admission. 

ARTICLE  SECOND. 

Substitutes  fob  personal  Service  in  Spbciajl  Caseb, 
I  435.  Order  for  service  of  sum-       2  ^^*  By  whom  order  may   be 
mons  when  defendant  not  made ;  contents  of  order, 

found,  etc.  441.  When  publication  must  be 

436.  How  serrice  most  be  made.  commenced;   when  ser- 

437.  Papers  to  be  filed;  proof  vice  deemed  complete. 

or  serrice.  442.  Papers  to  be  filed;  notice 
488.  Gases  in  which  service  of  to  defendant. 

summons  by  publication,  443.  Id.:  when  service  is  made 
etc.,  may  be  ordered.  without  the  State. 

438.  Papers  upon  which  order  444.  Proof  of  service. 

for  publication   may  be  445.  Defendant  when   allowed 

made.  to  defend. 

§  436.  TAm'd  1877  &  1880.]    Where  a  summons  is  issued  in   26  Hun  463 
any  court  of  record,  an  order  for  the  service  thereof  upon  a   13  civ.  *Pro! 
defendant  residing  within  the  State  may  be  made  by  the  court  278. 
or  a  judge  thereof,  or  the  county  judge  of  the  county  where   46  Hun,  616. 
the  action  is  triable,  upon  satisfactory  proof,  by  the  affidavit   122N.Y.263. 
of  a  person,  not  a  party  to  the  action,  or  by  the  return  of  the 
aheriff  of  the  countv  where  the  defendant  resides,  that  proper 
and  diligent  effort  has  been  made  to  serve  the  summons  upen 
the  defendant,  and  that  the  place  of  his  sojourn  cannot  be  as- 
certained, or,  if  he  is  within  the  State,  that  he  avoids  service, 
so  that  personal  service  cannot  be  made. 

$  4S6.  [i4m'd  1877,  1896.]  The  order  must  direct,  that 
the  MTYioe  of  the  sammons  be  made,  by  leaying  a  copy         , 
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thereojf,  and  of  the  order,  at  t^e  residenoe  of  the  defend antk 
with  a  person  of  proper  age,  if  upun  rettsouabje  applicatioiA, 
admittance  can  be  obtained,  and  snch  person  found  who  will 
receive  it;  or  if  aJmittauue  cauaot  be  so  obtained,  nor  snch  a 
person  found,  by  affixing  the  8  ime  to  the  outer  or  otLer  door 
of  the  defendant*8  reiidence,  and  by  depositing  another  copy 
thereof,  properly  inclosed  in  a  postpaid  wrapper,  addressed 
to  him,  at  his  place  of  residence,  io  the  post-officn  at  the  place 
where  he  resides;  or  npon  proof  being  made  by  affidavits  that 
no  such  residence  can  be  found,  s^^rvice  of  the  snmmons 
may  be  made  in  such  manner  as  the  court  may  direct. 

4  Civ.  Pro.  §  437.  The  order,  and  the  pap>er8  upon  which  It  was 
rJSv  V  oiw  ^raiited,  must  be  filed,  and  the  service  must  be  made,  within 
iX5ri.Y.!£03.  ^^  days  after  the  order  is  granted  ;  otherwise  the  order  be- 
comes inopierative.  On  filing  an  affidavit,  showing  service 
according  to  the  order,  the  summons  is  deemed  served,  and 
the  same  proceedinp^  may  be  taken  thereupon,  as  if  it  had 
been  served  by  publication,  pursuant  to  an  order  for  that  pur- 
pose, made  as  prescribed  in  the  next  section. 

6  Cir.  Pro.  §  438.  [^m'd  1879  &  1881]    An  order,  directing  the  ser- 

216.  vice  of  a  summons  upon  a  defendant,  without  the  State,  or  by 

JjHan,  847.  publication,  may  be  made  in  either  of  the  following  cases  : 

98  N.Y.  665.  jg  ^^^^^  jj  q  ^q^.  j27  N.  Y.  493;  3  App.  Div.  26. 

16N.T.State       1.  Where  the  defendant  to  be  served  is  a  foreign  corpora* 
Rep.  903.        tion  ;  or,  being  a  natural  person,  is  not  a  resident  of  the  State; 
148N.T.  172.  or  where,  after  diligent  mquiry,  the  defendant  remains  un- 
known to  the  plaintiff,  or  the  plaintiff  is  unable  to  ascertain 
whether  the  defendant  is  or  is  not  a  resident  of  the  State. 

2.  Where  the  defendant,  being  a  resident  of  the  State,  has 
departed  therefrom,  with  intent  to  defraud  his  creditors,  or 
to  avoid  the  service  of  a  summons ;  or  keeps  himself  concealed 
therein,  with  like  intent. 

3.  where  the  defendant,  being  an  adult,  and  a  resident  of 
the  State,  has  been  continuously  withoui  the  United  States 
more  than  six  months  next  before  the  granting  of  the  order, 
and  has  not  made  a  designation  of  a  person,  upon  whom  to 
serve  a  summons  in  his  behalf,  as  prescribed  in  section  four 
hundred  and  thirty  of  this  act ;  or  a  designation  so  made  no 
longer  remains  in  force  ;  or  service  upon  the  person  so  desig- 
nate cannot  be  made  within  the  State^  after  diligent  effo^ 

4.  Where  the  complaint  demands  judgment  annulling  a 
marriage,  or  for  a  divorce,  or  a  separation. 

MHao,S47.  5.  Where  the  complaint  demands  judgment,  that  the  de- 
9  App.  PlT.  fendant  be  excluded  from  a  vested  or  contingent  interest  in, 
461.  or  lien  upon,  spjecific  real  or  personal  property  witliin  the 

State :  or  that  such  an  interest  or  lien  in  favor  of  either  party 
be  enforced,  regulated,  defined  or  limited  ;  or  otherwise  af- 
fecting the  title  to  such  property. 

6.  Where  the  defendant  is  a  resident  of  the  State,  or  a  do- 
mestic corporation ;  and  an  attempt  was  made  to  commence 
the  action  against  the  defendant,  as  required  in  chapter  fourth 
of  this  act,  bsfore  the  expiration  of  the  limitation  applicable 
thereto,  as  fixed  in  that  chapter ;  and  the  limitation  would 
have  expired,  within  sixty  days  next  preceding  the  applica- 
tion, if  the  time  had  not  been  extended  by  the  attempt  to 
commence  the  action. 

7.  Where  the  action  is  against  the  stockholders  of  a  corpo- 
ration, or  joint-stock  company,  and  is  authorized  by  a  law  of 
the  State,  and  the  defendant  is  a  stockholder  thereof. 

^  X  When  a  copy  of  the  summons  is  required  by  subdivision  first 

^  vr  subdivision  second  of  section  four  hundred  and  twenty  nix 
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of  this  act,  or  by  section  four  hundred  and  twenty-nine  of 
ttuB  act,  to  be  delivered  to  a  person  other  than  the  defendant, 
an  order,  directing  the  service  of  a  copy  of  the  summons  upon 
such  person  without  the  State,  or  by  publication,  may  be  made 
as  prescribed  in  this  section,  as  if  such  person  was  the  defend- 
ant in  the  action,  and  upon  a  verified  complaint  and  the  same 
proof  with  respect  to  such  person,  as  is  required  in  the  next 
succeeding  section  with  respect  to  a  defendant.  And  sections 
four  hundred  and  forty  to  four  hundi  ed  and  forty-foun  both 
inclusive  appiy  to  the  proceedings  in  like  manner  as  if  such 
person  was  a  defendant. 

§  439.  lAm'd  1877j  1879.]  The  order  must  be  founded  13  Week. 
upon  a  verified  complaint,  showing  a  sufficient  cause  of  action  Di^.  209 
ajgainst  the  defendant  to  be  served,  and  proof  by  affidavit  of  27  Huu.  40. 
t&B  additional  facts  required  by  the  last  section;  and  also,  LV*/ij^^- 
where  the  application  is  made  upon  the  g^und  that  the  de-  3J  bVn  221 
fendant  is  a  foreign  corporation,  or  not  a  resident  of  the  u  347/  • 
State,  or  in  a  case  specified  in  subdivision  fourth,  fifth,  or  112  n.  Y.382. 
seventh  of  the  last  section,  that  the  plaintiff  has  been  or  will  133  N.  Y.  66. 
be  unable,  with  due  diligence,  to  make  personal  service  of  the  liSN.  Y.172. 
summons.   9  App.  Div.  461. 

8  440.  lAnVd  1879,  1889.]    The  order  mav  be  made  by  a  4  Month.  L. 
judge  of  the  court  or  the  county  judge  of  the  county  where  Bui.  36. 
the  action  is  triable.     It  must  direct  that  service  of  the  sum-  J^,^*^-  ^*"*** 
mons,  upon  the  defendant  named  or  described  in  the  order,  Jn  a  uu    w 
be  made  by  publication  thereof  in  two  newspapers,  desiena-  (^40^    '   "  ' 
ted  in  the  order  as  most  likely  to  give  notice  to  the  defendant  2  N.Y.8upp. 
for  a  specified  time,  which  the  judge  deems  reasonable,  not  250. 
less  than  once  a  week  for  six  successive  weeks ;  or,  at  the  op-  80  Hun, 204. 
tion  of  the  plaintiff,  by  service  of  the  summons,  and  of  a  copy   itlN.Y.  184. 
of  the  complaint  and  order,  without  the  State,  upon  the  de- 
fendant personally,  and  if  ne  is  an  infant  under  the  age  of 
fourteen  years,  also  upon  the  person  with  whom  be  is  sojourn- 
ing ;   or,  if  the  defendant  is  a  corporation,  upon  an  officer 
thereof,  specified  in  section  431  or  43^  of  this  act    It  must  also 
contain,  either  a  direction  that,  on  or  before  the  day  of  the 
first  publication,  the  plaintiff  deposit  in  a  specified  post-office, 
one  or  more  sets  of  copies  of  the  summons,  complaint  and  or- 
der, each  cont-ained  in  a  securely  closed  post-paid  wrapper, 
directed  to  the  defendant,  at  a  place  specified  in  the  order ;  or 
a  statement  that  the  judge  being  satisfied  by  the  affidavits 
upon  which  the  order  was  granted,  that  the  plaintiff  cannot, 
with  reasonable  diUgence,  ascertain  a  place  or  places  where 
the  defendant  would  probably  receive  matter  transmitted 
through  the  post-office,  dispenses  with  the  deposit  of  any 
papers  therein. 

§  441.  lAm^d  1877.]  The  first  publication,  in  each  news-  188  N.  T.  66. 
pscper  designated  in  the  order,  or  the  service  upon  the  defend- 
ant without  the  State,  must  be  made  withih  three  months  af- 
ter the  order  is  granted.  For  the  purpose  of  reckoning  the 
time  within  which  the  defendant  must  appear  or  answer,  ser- 
vice by  publication  is  complete  upon  the  day  of  the  last  pub- 
lication, pursuant  to  the  order ;  and  service  made  without  the 
State  n  complete  upon  the  expiration  thereafter  of  a  time 
equal  to  that  prescribed  for  publication. 

§  442.  [-4m*d  1877.]    Where  service  is  made  by  publica-  4  Month  L. 
cation,  the  summons,  complaint,  and  order,  and  tne  papers   buI.  36.  * 
Vpon  whidi  the  order  was  made,  must  be  filed  with  the  cleric,    88  Hun,  162. 
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on  or  before  the  day  of  the  first  publication ;  and  a  notice, 
subscribed  by  the  plaintilTs  attorney,  and  directed  only  to  the 
defendant  or  defendants  to  be  thus  served,  substantially  in 
in  the  following  form,  the  blanks  beings  properly  filled  up, 
must  be  subjoined  to  and  published  with  the  summons : 

"To  :    The  foregoing  summons  is  served  upon 

you,  by  publication,  pursuant  to  an  order  of  "  (nam- 

ing the  judge  and  his  official  title),  "  dated  the  day  of 

)  18    ,  and  filed  with  the  complaint  in  the  office  of' the 
clerk  of  ,  at  " 

§  443.  lAm'd  1877.]  Where  service  is  made  without  the 
State,  the  papers  specified  in  the  last  section  must  be  previ- 
ously filed;  and  a  notice  must  be  served  with  the  summons, 
in  all  respects  like  the  notice  reauired  by  the  last  section,  ex- 
cept that  the  words,  "  without  tne  State  of  New  York,"  must 
be  substituted  for  the  words,  **by  publication." 

§  444.  Proof  of  the  publication  of  the  summons  and  no- 
tice must  be  made  by  the  affidavit  of  the  printer  or  publisher, 
or  his  foreman  or  principal  clerk.  Proof  of  deposit  in  the 
post-office,  or  of  delivery,  of  a  paper  re<^uired  to  be  deposited 
or  delivered  by  the  provisions  of  tnis  article,  must  be  made  by 
the  affidavit  of  the  person,  who  deposited  or  delivered  it 

80NTStat«  §  446.  [^m'd  18T7.]  Where  the  summons  is  served,  pur- 
Bep!694.  suant  to  an  order  made  as  prescribed  in  this  article,  and  the 
132N.Y.*368.  defendant  so  served  does  not  appear,  he,  or  his  representa- 
tive, on  application  and  sufficient  cause  shown,  at  any  time 
before  final  judgment,  must  be  allowed  to  defend  the  action ; 
and,  except  in  an  action  for  divorce,  or  wherein  the  contrary 
is  expressly  prescribed  by  law,  the  defendant,  or  his  repre- 
sentative, must,  in  like  manner,  upon  good  cause  shown,  and 
upon  just  terms,  be  allowed  to  deiend,  after  final  judgment, 
at  any  time  within  one  year  after  personal  service  of  written 
notice  therof  ;  or,  if  such  a  notice  has  not  been  served^  within 
seven  years  after  the  filing  of  the  judgment-rolL  If  the  de- 
fence is  successful,  and  the  judgement,  or  any  part  thereof, 
has  been  collected  or  otherwise  enforced,  such  restitution  may 
thereupon  be  compelled,  as  the  court  directs ;  but  the  title  to 
property,  sold,  to  a  purchaser  in  good  faith,  pursuant  to  a  di- 
rection contained  in  the  judgment,  or  by  virtue  of  an  execu- 
tion issued  upon  the  same,  shall  not  be  affected  thereby. 

TITLE  II. 

Parties  to  an  action. 
Abtiolk  t.  Parties  generally. 

2.  Parties  severally  liable. 

3.  Parties  prosecutiiii;  and  defending  as  poor  persons. 

4.  Infant  plaintiffs  and  defendants. 

•ARTICLE  FIRST. 

Parties  gbneraXiLT. 

I  446.  Who    may   be  joined    as  e<ited. 

plaintiffs.  I  4.50.  When  married  woman  is  a 

447.  la.;  as  deTendants.  partv. 

448.  Parties  united  in  interest,  4'>1.  When   defendant   or    his 

when  to  be  joined  ;  when  his  name  is  unknown, 

one  or  more  may  sue  or  452.  When  court  to  decide  con- 
defend  for  the  whole.  troversy,  or  to  order  other 

449.  Trustee  of  expre*»«  trust,  parties  to  be  brought  in.    ^ 

eto.,maysiie  witlioui  per-  453.  Supplemental  summoDs. 

son     beneflciaily     inier- 
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§  446.  All  persons  having  an  interest  in  the  subject  of  the  ^^  }^}m' 

action,   and  in  obtaining  the  judgment  demanded,  may  be  loAbbiw.C. 

joined  as  plaintiffs,  except  as  otherwise  expressly  prescribed  160. 

m  this  act.  48  Hun,  600. 
117  N.Y. 44-2;  SN.Y.Supp.  189. 

§  447.  Any  person  may  be  made  a  defendant  who  has,  87  N.  Y.  609. 

or  claims  an  interest  in  the  controversy,  adverse  to  the  plain-  ?®  JH"'*»p^- 

tiff,  or  who  is  a  necessary  partv  defendant,  for  the  complete  LF   '  '^'"°" 

determination  or  settlement  of  a  question  involved  therein ;  ^g  j^y^^    ^ 

except  as  otherwise  expressly  prescribed  m  this  act.  C.  160  * 

14  K.  y.  State  B«p.  360 ;  47  Hun,  Hi9;  90  Hon,  584.  US  N.Y.  532. 

§  448.  Of  the  parties  to  the  action,  those  who  are  united  36  huo,  40o. 

m  interest  must  be  joined  as  plaintiffs  or  defendants,  except  as  5o  N.  Y.'Sup^ 

otherwise  expressly  prescribed  in  this  act    But  if  the  consent  er.  ct.  (J.  A 

of  any  one,  who  ought  to  be  joined  as  a  plaintiff,  cannot  be  J-L^Ol. 

obtained,  he  may  be  made  a  defendant,  the  reason  therefor  J,  ^** J^.  ^'' 

being  stated  in  the  complaint    And  where  the  question  is  one  {^"  Abb   N 

of  a  common  or  general  interest  of  many  persons ;  or  where  c.  88 

the  persons,  who  might  be  made  parties,  are  very  numerous,  6N.Y.8upp. 

and  it  may  be  impracticable  to  oring  them  all  before  the  890. 
court,  one  or  more  may  sue  or  defend  for  the  benefit  of  alL 

§  449.  [Am'd  1877.]    Every  action  must  be  prosecuted  in  1  How.  Pr. 

the  name  of  the  real  party  in  interest,  except  that  an  execu-  N.  8. 509. 

tor  or  administrator^  a  trustee  of  an  express  trust,  or  a  per-  '^  2  Week, 

son  expressly  authorized  by  statute,  may  sue^  without  joining  ^'8:  ^- 

with  him  the  person  for  whtise  benefit  the  action  is  prosecuted.  100  n  "i'^s* 

A  person,  with  whom  or  in  whose  name,  a  contract  is  made  106  Id   658* 

for  the  benefit  of  another,  is  a  trustee  of  an  express  trust,  24N.Y*StAie 

within  the  meaning  of  this  section.  10  Mito.  410. 
Rep.  77  ;  Id.  843 :  63  Hun, 91. 123  N.  Y.  237.  136  N.  Y.  665. 

§  460.  [^m*dl877,  1879,  18ft0.]  In  an  action  or  special  pro-  l  Olv.  Pro. 

oeeding  a  married  woman  appears,  prosecutes  or  defends  360;    6    Id. 

alone  or  joined  with  other  parties  as  if  she  was  single.    It  is  ^\ 

not  necessary  or  proper  to  join  her  husband  with  her  as  a  par-  ?/  i^^^  ^" 

ty  in  any  action  or  special  proceeding  affecting  her  separate  q    ??:*  t  j 

property.  The  husband  is  not  a  necessary  or  proper  party  to  an  333.     ' 

action  or  special  proceeding  to  recover  damages  to  the  person,  1 16  N.  Y.  584. 

estate  or  character  of  his  wife,  and  all  sums  that  may  be  re-  23   Abb.  N. 

covered  in  such  action  or  special  proceedings  shall  be  the  sepa-  ^-  3^* , 

rate  property  of  the  wife.    The  nusband  is  not  a  necessary  or  135 N.Y". 201. 

§  roper  party  to  an  action  or^pecial  proceeding  to  recover 
amages  to  the  pjerson,  estate  or  character  of  another  on  ac- 
count of  the  wrongful  acts  of  his  wife  committed  without  his 
instigation. 

§  461.  lAm^d  18T9.]    Where  the  plaintiff  is  ignorant  of 

the  name  or  part  of  the  name  of  a  defendant,  he  may  desig-  Jgo  ^^* 

natethat  defendant,  in  the  summons,  and  in  any  other  pro-  ^j^  y  g^ 

cess  or  proceeding  in  the  action,  by  a  fictitious  name,  or  by  as  5*  civ'  pro. 

much  of  his  name  as  is  known,  adding  a  description,  identify-  366. 

ing  the  person  intended.  Where  the  ulaintiff  demands  judg-  98  N.  Y.  666. 
ment  against  an  unknown  person,  he  may  designate  that 
person  as  unknown,  adding  a  description,  tending  to  identify 
Dim.  In  either  case,  the  person  intended  is  thereupon  regardf- 
ed  as  a  defendant  in  the  action,  and  as  sufficiently  described 
therein,  for  all  purposes,  including  service  of  the  summons,  as 
prescribed  in  article  second  of  the  last  title.  When  the  name, 
or  the  remainder  of  the  name,  or  the  person,  becomes  knowi^ 
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an  order  most  be  made  br  the  onart,  upon  saA  notice  and 
•ucfa  terms  as  it  prescribes,  that  the  proceedings  already  taken 
be  deemed  amended,  by  the  insertion  of  the  true  name,  in 
place  of  the  fictitious  name  or  part  of  a  name,  or  the  desig- 
nation as  an  unknown  person  ;  and  that  all  subsequent  pro- 
ceedings be  taken  under  the  true  name. 

07!f.  T.822:  §  462.  The  court  may  determine  the  controversy,  as  be- 
Id.  099 ;  96  tween  the  parties  before  it,  where  it  can  do  so  without  preju- 
Id-  2:».  dice  to  the  rights  of  others,  or  by  saving  their  rights;  but  where 

J?  ^"**  ^'  a  complete  determination  of  the  controversy  cannot  be  had 
47  flan  S39  •  ^^^^^^^^  ^^  presence  of  other  parties,  the  court  must  direct 
50  Id.  ^36  '  them  to  be  brought  in.  And  where  a  person,  not  a  party  to 
18  N.Y.  State  the  action,  has  an  interest  in  the  subject  thereof,  or  in  real 
Rep.  799.  property,  the  title  to  which  may  in  any  manner  be  affected 
MM.Y.Sap-  by  the  judgment,  and  makes  af^Ucation  to  the  court  to  be 
•*■;  J^  (•'•*  made  a  party,  it  must  direct  lum  to  be  brought  in  by  the 
265  y  8UU«    proper  amendment 

Rep.  978;  27  Id.  302 ;  34  Id.  351 ;  123 N.T.  532. 127  Id.  453.  14411.  T.  9t. 

l»Hau.219.  86  HaD.219.  86Him,49«.  89  Huu.382. 10 Misc.  326. 12  Misc. 77. 

4  App.  Div.  6i  :  8  Id.  585;  14  Misc.  299;  18  Id.  173. 

184K.T.668.  §  453.  [.4m'd  1877.]  Where  the  court  directs  a  new  de- 
14  Misc.  299.  fendant  to  be  brought  in,  and  the  order  is  not  made  upon  his 
own  application,  a  supplemental  summons  must  be  issued, 
directea  to  him,  and  in  the  same  form  as  an  original  sum- 
mons ;  except  that,  in  the  body  thereof,  it  must  require  the 
defendant  to  answer  the  ori^al  or  the  amended  complaint, 
and  the  supplemental  complaint,  or  either  of  them,  as  the  case 
requires.  And  each  provision  of  this  chapter,  relating  to  per- 
sonal service,  or  a  suostitute  for  personal  service  of  an  origi* 
nal  summons,  applies  to  such  a  supplemental  summons. 

ARTICLE  SECOND. 

Parties  severally  liable. 

I  464.  Persons  liable  for  the  flame       {  456.  Proceedings     in     action 

demand  may  be  soed  to-  against  defendants  serer- 

gather.  ally  liable. 

466.  Defendant   so  saed    may  457.  Application  of  this  article 

apply  for  any  relief.  to  defendants  Jointly  li« 

able. 

p-rt  ?  464.  {AnVd  1877.1    Two  or  more  persons,  severally  lia- 

6CIT.  no.  j^ijjg  upon  the  same  written  instrument,  including  the  parties 

ISs'k.T  193.  ^  ^  ^"^  ^'  exchange  or  a  promissory  note,  whether  the  action 

9  App.  DlT.  is  brought  upon  the  instrument,  or  by  a  party  thereto  to  re- 

247.  cover  ag^ainst  other  parties  liable  over  to  him,  may,  all  or  any 

16  Misc.  96.  of  them,  be  included  as  defendants  in  the  same  action,  at  the 
the  option  of  the  plaintiff. 

g  466.  The  joinder  of  a  person,  as  defendant  in  an  action, 
with  another  person,  as  prescribed  in  the  last  section,  does  not 
affect  his  right  to  any  order  or  other  relief,  to  which  he  would 
have  been  entitled,  if  he  had  been   separately  sued  in  the 
action. 
M  Hun  266'        8  466.  Where  a  summons,  issued  against  two  or  more  de- 
tf  Id.  266.  '    fendants,  alleged  to  be  severally  liable,  is  served  upon  some, 
29Abb.N.O.    but  not  upon  all  of  them,  the  (.laintiff  may  proceed  against 
4oa.  those  upon  whom  it  is  served,  as  if  they  were  the  only  defend- 

ants named  therein.  Where  it  is  served  upon  all  of  them,  the 
plaintiff  may  take  judgment  against  one  or  more  of  them, 
where  he  would  be  entitled  to  judgment,  if  the  action  was 

Xinst  him  or  them  alone.    Where  judgment  is  so  taken,  the 
k  must,  upon  the  plaintiff's  application,  enter  an  order, 
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diieoting  that  the  action  be  seTered,  and  that  the  plaintiff 
roaj  proceed  against  the  other  defendants.  In  any  snbse- 
qjQBui  proceeding,  the  pUdutiff  may  nse,  together  with  u  cer- 
tified oopy  of  ench  an  order,  a  copy  of  a  pauper  const itut ins  a 
part  of  tne  judgment-roll,  with  like  effect  as  if  it  was  tne 
original. 

§  467.  The  last  three  sections  do  not  affect  a  defence  or  81  Han,  294. 
other  obieotion  of  a  defendant,  growing  oat  of  the  fidlure  to 
join  in  we  action  two  or  more  persons  jointly  liable  ;  and,  as 
regards  the  other  parties  to  the  action,  persons  jointly  liable 
are  regarded  as  one  party,  for  eyery  purpose  contemplated 
by  those  sections. 


ABTICIiE  THIBD. 

PABTm  PBOSBCUmiO  AMD  DeFBNDINO  AS  PoOB  PkBSOMS 

1 458.  Who     m«y    petition  for       |  iAS.  When     defend«nt      m*7 

le«Te    to   prosecute  m  a                    petition  to  defend  as  a 

poor  penon.  poor  penon. 

459.  Contents  of  petition.  4M.  Contents  of  petition. 

400.  When  and  how  leave  grant-  46S.  Proceedings  thereon. 

•d.  468.  Appeal,  when  party  prose- 

481.  Not  liable  for  costs  and                    ontes  or  defends  as  a  poor 

fees.  person. 

482.  When    leare  may  be  an-  487.  Costs  in  faror  of  petitioner. 

nnlled. 


$  458.  [Am*d  1891.]    A  poor  person,  whether  an  adult  or  49  h.y.  gap. 
infant,  not  being  of  ability  to  sue,  who  alleges  that  he  has  a  er.  ct'(J.  k 
causeof  action  against  another  person,  may  apply  by  ueti-  ^•)ii^ 
tion  to  the  court  in  which  the  action  is  pending,  or  in  which  P  J'***''^* 
it  is  intended  to  be  brought,  for  leaye  to  prosecute  as  a  poor  007.'^'^ 
person,  and  to  haye  an  attorney  and  counsel  assigned  to 
conduct  his  action. 


{459.  [Am'd  1891.]    The  petition  must  state  t  MAbb.N.c. 

1.  The  nature  of  the  action  brought  or  intended  to  be  9  ^pp  jy^y 
brongfat.  807. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars 
besides  the  wearing  apparel  and  furniture  necessary  for  him. 
self  and  his  fiUDuly»  uua  the  subject  matter  of  the  action. 
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It  must  be  yerified  by  the  applicant's  affidaTit,  unless  the 
applicant  is  an  infant  nnder  the  age  of  fourteen  yeiirs,  and 
in  that  case  by  the  affidavit  of  his  guardian  appointed  in  said 
action,  and  snpported  by  a  certificate  of  a  conn^ellor-at-law 
to  the  effect  that  he  has  ezAmined  the  case  and  is  of  the 
opinion  that  the  applicant  has  a  good  canse  of  action. 


49  K.T.Sup-  ^  ^^0.  The  conrt  to  which  the  petition  is  presented,  if 
er  ct.'(J.  &  satisfied  of  the  truth  of  the  facts  alleged,  and  that  the  appli- 
8)1*5.  cant  has  a  good  Ciinse  of  action,  may,  by  ordrr,  admit  hun  to 

?  ^^'  ^'  P^^^^'Q^  ^B  A  P<>  *'  person,  and  assign  to  him  an  attorney 
siAbb.N.O.  and  counsel  to  prosecDte  his  action,  who  must  act  therein 
483.  without  compensation. 

87  Htin,  86X  * 

13M1M.  76. 

81  Abb.  N.C.  §  461*  A  person  so  admitted,  may  prosecute  his  action, 
^^'  without  paying  fees  to  ^y  officer ;  and  he  shall  not  be  pre- 

vented from  prosecnting  the  same,  by  reason  of  his  being 
liable  for  tbe  oosls  of  a  former  action,  brought  by  him  against 
the  same  defendant,  [andj  if  judgment  is  rendered  against 
him,  or  his  complaint  is  dismissed,  costs  shall  not  be 
awarded  against  him. 


31  Abb.  N.C.  I  402.  If  rt  person  so  admitted  is  guilty  of  improper  oon- 
147;  7  Misc.  ^^^^  jj^  ^jj^  prosecution  of  his  action,  or  of  wilful  or  unne- 
cessary delay,  the  court  may,  in  ils  discretion,  annul  the 
order  admitting  him  to  prosecute  as  a  poor  person  ;  and  he 
shall  thereafter  be  depriyed  of  all  the  privileges  conferred 
thereby. 


^  4  68-  A  defendant  in  an  action  involying  his  right,  title, 
or  interest,  in  or  to  real  or  personal  property,  may  petition 
the  court,  in  which  the  action  is  pending,  for  leave  to  defend 
the  action  as  a  poor  person,  and  to  have  an  attorney  and 
counsel  assigned  to  conduct  his  defense. 


§  4iS4.    The  petition  must  contain  the  same  matters,  re- 
116N.Y.520.  spectiitg  the  ability  of  the  petitioner,  required  to  be  con- 
tained in  a  petition  for  leave  to  prosecute  as  a  poor  person ; 
and  it  must  be  supported  by  a  similar  certificate,  relatiog  to 
the  defense* 
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§  465*  The  proTisions  of  this  article,  relatlD^  to  the 
order,  to  be  made  npon  an  application  for  leaye  to  prosecnte 
as  a  poor  person,  and  the  proceedings  subsequent  thereto, 
appl^  to  the  order  and  subsequent  proo«;edings,  upon  an 
application  for  leaTe  to  defend  as  a  poor  person. 


§  466*    An  order,  made  as  prescribed  in  this  article,  does  38  Hun,  sol 
not  authorize  the  petitioner  to  take  or  maintain  an  appeal,  as 
a  poor  person  ;  but  where  an  appeal  is  taken  by  the  adTerse 
party,  the  order  is  applicable,  in  f ayor  of  the  petitioner,  as 
respondent  io  the  appeaL 


^  467*  Where  costs  are  awarded  in  f  ayor  of  a  person,  who 
has  been  admitted  to  prosecute  or  defend  as  a  poor  person, 
au  prescribed  in  this  article,  they  mnf>t  be  paid  oyer  to  his 
attorney,  when  collected  from  the  adyerse  party,  and  dis- 
tributed among  the  attorney  and  counsel  assigned  to  tha 
poor  person,  as  the  court  directs. 


ARTICLE  FOURTH. 

Infant  PLAiNTirTs  and  Defendants. 

I  468.  Bight  of  Infant  to    bring-  fjmt  defendant. 

action  f  474.  Guardian    not    to   receive 

469.  Ooardian  for  infant  plain-  property    until    secarity 

tiff  mast  be  appointed.  given . 

470.  Application  therefor.  476.  Security. 

471.  Application    for   appoint-  476.  Laet  two   sections   not  to 

men  t  of  guardian  for  in-  i^pply    to  general  guard- 

fiant  defendant.  Ian. 

473.  Gnardian,  how  appointed.  477.  Liability    of     defendant's 

Clerk,  when  to  act.  guardian  for  costs. 
478.  Guardian  for  absent   in- 


I  468*    Where  an  infant  has  a  right  of  action,  he  is  en-  i7  Abb. 
titled  to  maintain  an  action  thereon  ;  and  the  same  shall  not  <^-  ^^^' 
be  deferred  or  delayed,  on  account  of  his  infancy. 


§  4^«  lAm*d  1891.]  Before  a  summons  is  issued  in  the  46  N.T.  Snp- 
nameofan  infant  plaintiff  a  competent  and  responsible  S\".?A,^''*  * 
person  must  be  appointed  to  appear  as  his  (guardian  for  the  j7^  Abb  N. 
purpose  of  the  action,  who  shall  be  responsible  for  the  costs  c.  39i. 
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91  Abb.  %j:.  Hkkenci,  tteepi  vbcn  such  imfaax  proaaesin  m  a  poor  per- 
lU,  t  Miwr.  ^^pQ  as  Dtorided  for  mkdtf  aectkm  four  hudzed  and  fiffey- 

BiD«  of  tliia  aetk  in  vfateh  eaaa  wtcuntj  fat  eosts  ihall  not  be 

required. 


ii$. 


n  Abb.  V.       §47#t»  The  goflidian  must  be  appointed  npmi  the  applioa- 
aMl  tioD  of  tbe intuit,  if  he  ia  <rf  the  age  of  fonrteeo  yeaza,  or 

17  Hsa«  $4».  npwarda ;  or,  if  he  ia  under  that  a^e,  upon  tbe  application  of 
hn  (general  or  teatamentarj  guardian,  if  he  haa  ono,  or  of  a 
leUtiTe  or  friend.  If  the  application  la  made  by  a  relatiye 
or  friend,  notice  thereof  moat  he  given  to  his  general  or 
t^iitiiiuentary  guardian,  if  he  haa  oDe ;  or,  if  he  has  none,  to 
the  peraon  with  whom  the  infant  reeidea. 


17  Ahb.  V.  f  471«  [Am*d  1879.]  An  infant  defendant  moat  alao  ap> 
^^^'  .  ^  pear  by  guardian,  who  mnst  be  a  oompetent  and  responsible 
U3  H.  T,  u.  penon,  appointed  upon  the  applioation  of  the  infant  if  he  is 
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of  the  afre  of  fourteen  years,  or  upwards,  and  applies  within 
twenty  days  after  personal  service  of  the  summons,  or  after 
8er\'ice  thereof  is  complete,  as  prescribed  in  section  lour  hun- 
dred and  forty-one  of  this  act ;  or.  if  he  is  under  that  age,  or 
nejflects  so  to  applv,  upon  the  application  of  any  other  party 
to  the  action^  or  of  a  relative  or  friend  of  the  infant.  Where 
the  application  is  made  by  a  person,  other  than  the  infant, 
notice  thereof  must  be  given  to  his  general  or  testamentary 
guardian,  if  he  has  one  within  the  State ;  or,  if  he  has  none,  to 
the  infant  himself,  if  he  is  of  the  age  of  fourteen  years,  or 
upwards,  and  within  the  State ;  or,  if  he  is  under  that  elge, 
and  within  the  State,  to  the  person  with  whom  he  resides. 

§  472.  {Am'd  1879.]    The  court  in  which  the  action  is   84Hun,4Sl. 
brought,  or  a  iudge  thereof,  or,  if  the  action  is  brought  in  the   6  civ.  *Pro! 
supreme  court,  the  county  judge  of  the  county  where  the  306, 
action  is  triable,  may  appoint  a  guardian  ad  litem  for  an  m- 
fant,  either  plaintiff  or  defendant,  as  prescribed  in  this  article. 
The  clerk  must  act  in  that  capacity  for  an  infant  defendant, 
where  the  court  or  the  judge  appoints  him.    No  person,  other 
than  the  clerk,  shall  be  appointed  a  guardian  ad  litem,  unless 
his  written  consent,  duly  acknowledged,  is  produced  to  the 
court  or  judge  making  the  appointment. 

J 5  473.  [^wi'd  1877, 1889.]  Where  an  infant  defendant  re-  181N.Y.5(J8. 
esout  of  the  State  or  resides  within  the  State  and  is  tempo- 
rarily absent  therefrom,  the  coui4  may,  in  its  discretion,  make 
an  order  designating  aperson  to  be  his  guardian  ad  litem,  unless 
he,  or  some  one  in  his  behalf,  procures  such  a  guardian  to  be 
appointed^  as  prescribed  in  the  last  two  sections,  within  a 
specitted  tune  alter  service  of  a  copy  of  the  order.  The  court 
must  give  special  directions  in  the  order,  respecting  the  ser- 
vice thereof,  which  may  be  upon  the  infant  The  summons 
may  be  served  by  delivering  a  copy  to  the  ^ardian  so  ap- 
pointed, with  like  effect  as  where  a  summons  is  served  witn- 
out  the  State  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  purpose,  ^rranted  as  prescribea  in  section  four  hun- 
dred ana  thirty-eight  of  this  act ;  except  that  the  time  to  ap- 
pear or  answer  is  twenty  days  after  the  service  of  the  sum- 
mons, exclusive  of  the  day  or  service. 

§  474.  Except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law,  a  guardian,  appointed  for  an  infant,  as 
prescribed  in  this  article,  shall  not  be  permitted  to  receive 
m*mey  or  property  of  the  infant,  other  than  costs  and  ex- 
penses allowed  to  the  guardian  by  the  court,  until  he  has 
given  sufficient  security,  approved  by  a  judge  of  the  court,  or 
a  county  judge,  to  account  for  and  apply  the  same,  under  the 
direction  of  tne  court. 

§  475.  The  security  must  be  a  bond  to  the  infant,  in  such 
penalty  as  the  judge  directs,  not  less  than  twice  the  sum,  or 
the  value  of  the  property,  to  be  received,  executed  by  the 
guardian  and  at  least  two  sureties  approved  by  the  judge, 
and  filed  in  the  office  of  the  clerk.  The  infant,  or  any  other 
party  to  the  action,  may  afterwards  apply  for  aH  order,  di- 
rectmg  a  new  bond  to  be  given,  with  an  increased  penalty ;  or 
the  court  may  so  direct,  of  its  own  motion. 


§  476.  The  last  two  sections  do  not  apply  to  the  general   i,  « ^.j,   j^ 
guardian  of  the  infant,  who  has  been  appointed  his  guardian   n  J^    ' 

■   "  t  may,  at 

tdditional 
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ad  litem,  as  prescribed  in  this  article ;  out  the  court  may,  at 
any  timey  require  the  general  guardian  to  give  additional 
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security  for  the  faithful  discharge  of  his  trust,  before  receivinf*- 
money  or  property  of  the  infant^  under  a  judgment  or  order 
in  the  action. 

§  477.  A  |)erson  appointed  guardian,  as  prescribed  in  this 
article,  for  an  infant  defendant  in  an  action,  is  not  liable  for 
the  costs  of  the  action,  unless  specially  charged  therewith  hy 
the  order  of  the  court,  for  personal  nusconduct. 

CHAPTER  VL 

PLEADINGS  IN   COURTS  OF   RECORD,    INCLUDINO 

COUNTER-CLAIMS. 

TITLE  I.  —The  conskcutive  pleadinos  in  an  action. 

n. — Provisions  OENERAUiY  appljoable  to  pijeai> 

INGS. 

TITLE  L 
2%e  consecutive  pleadings  in  an  action, 
Abticle  1.  Complaint. 

2.  Demurrer. 

3.  Answer. 

4.  Reply. 

ARTICLE  FIRST. 

Complaint. 

I  478.  First  pleading  to  be  com-  final  Judgment  may  be 

piaint.  •  demanded. 

479.  Copy  complaint,  when  to       |  488.  Causes    of   action   fo  l»e 

be  served.  separately  stated. 

480.  Consequence  of  failure.  484.  What  causes  of  action  may 

481.  Complaint  what    to   con-  be  joined   in  the  same 

tain.  complaint 

482.  When  interlocutory    and 

§  478.  The  flnst  pleading,  on  the  part  of  the  plaintiff,  is 
the  complaint. 

S  479.  [AnVd  18T7.]  If  a  copy  of  the  complaint  is  not 
delivered  to  a  defendant,  at  the  tune  of  the  delivery  of  a  cooy 
of  the  summons  to  him,  either  within  or  without  the  State,  Jiis 
attorney  may,  at  any  time  within  twenty  daj's  after  the  ser- 
vice of '^the  summons  is  complete,  serve  upon  the  plaintiff's 
attorney  a  written  demand  of  a  copy  of  the  complaint,  which 
must  be  served  within  twenty  days  thereafter.  The  ctemand 
may  be  incorporated  into  the  notice  of  apjjearance.  But 
where  the  same  attorney  appears  for  two  or  more  defend- 
ants, only  one  copy  of  the  complaint  need  be  served  up«in 
him ;  ana  if,  after  service  of  a  copy  of  the  complaint  upon 
him,  as  attorney  for  a  defendant,  ne  appears  lor  another 
defendant,  the  last  defendant  must  answer  the  complaint 
within  twenty  days  after  he  appears  in  the  action. 

§  480.  If  the  plaintiff's  attorney  fails  to  serve  a  copy  of 
the  complaint,  as  prescribed  in  the  last  section,  the  defend- 
ant may  apply  to  the  court  for  a  dismissal  of  the  complaint 
§  481.  The  complaint  must  contain  : 
iS  Abb.   N.       1.  The  title  of  the  action,  specifying  the  name  of  the  court 
J'rlv    Pro     ^^  which  it  is  brought ;  if  it  is  brought  in  the  supreme  court, 
ll-V       •      '    the  name  of  the  ctmnty,  which  the  pUuntiff  desigimtes  as  the 
23"  Abb.  N.   place  of  trial ;  and  the  names  of  all  the  parties  to  the  action, 
C.  430.  '      *    plaintiff  and  defendant. 

11  Miac.  139.       2.  A  plain  and  concise  statement  of  the  facts,  constit-uting 
31  Hun,  482.    each  cause  of  action,  without  unnecessary  repetition. 


Digitized  by  VjOOQ  IC 


U  483-487  DEMURRER.  07 

a  A  demand  of  the  judgment  to  which  the  plaintiff  sup- 
poses himself  entitled. 

§  ^^82.  {Am^d  1877.]  In  an  action  triable  by  the  court, 
without  a  jury,  the  olaintiff  may,  in  a  proper  case,  dcmana 
'an  interlocutory  judgment,  and  also  a  final  judgment,  dis- 
tinguishing them  clearly. 

^  ^^83.  Where  the  complaint  sets  forth  two  or  more  causes   ^  cIt.  Pro. 
cf  action,  the  statement  of  the  facts  constituting  each  cause  of   66. 
action  must  be  separate  and  numbered.  90  Hnn.  toe. 

^  484.  {Ani'd  1877.]    The  plaintiff  may  unite  in  the  same  ig  Week, 

complaint,  two  or  more  causes  of  action,  whether  they  are  Dig.  108. 

sach  as  were  formerly  denominated  legal  or  equitable,  or  1  How.  Pr. 

both,  where  they  are  lirought  to  recover  as  follows :  ^  Hun,  698. 
N.  S.  40;  31  Hun.  596;  32  Id.  332;  62  Super.  Ct  (J.  &S.)299;  9  Civ. 
Pro.  141 ;  24  N.  Y.  SUte  Rep.  185;  27  Id.  635.  129  N.  Y.  183.  135  N.  Y.  2  J  138  Id.  272. 

1.  Upon  contract,  express  or  implied.  6  N.  Y.  State 

2.  For  personal  injuries,  except  libel,  slander,  criminal  con-  '^^P- 1*1- 
Tersation,  or  seduction.  15  Ml*c.  234. 

8.  For  libel  or  slander. 

4.  For  injuries  to  real  property.  97  N  Y  us 

5.  Real  property,  in  ejectment,  with  or  without  damages     '  ^    *  ^^• 
for  the  withholding  thei-eof. 

a  For  injuries  to  personal  property.  60  N.Y.Sup 

7.  Chattels,   with  or  without  damages  for  the  taking  or  er.  Ct.  (J .  A 

detention  thereof.  8-)  23c. 
a  Upon  claims  against  a  trustee,  by  virtue  of  a  contract, 

or  by  operation  of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction,  or  tran-  5  civ.   Pro 
Kactions  connected  with  the  same  subject  of  action,  and  not  135. 
included  within  one  of  the  foregoing  subdivisions  of  this  sec-  63  Hun,  C17. 
tit  iL  6  N.Y.  state 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all    Pf  ^--^g'*^  '*f 
the  causes  of  action,  so  united,  belong  to  one  of  the  foregoing    i^'  ^  *  ^ 
saibdivisions  of  this  section;  that  they  are  consistent  with    117 nY  442 
each  other ;  and,  except  as  otherwise  prescribed  by  law,  that 
they  affect  all  tke  parties  to  the  action  ;  and  it  must  appear 
upon  the  face  of  the  complaint,  that  they  do  not  require 
different  places  of  triaL 

§  486.   [Repealed  1877.] 

§  486.  IRepealed  1877.] 

ARTICLE  SECOND. 

Demurrer. 

f  487.  Defendant  must  demurer  H  495.  Demurrer  to  counterclaim 

Answer.  when  defendant  demands 

4W.  When  he  mny  demur.  an  affirmative  judgment. 

490.  Demurrer     to    complaint  496.  Demurrer  to  counterclaim 

must  specify  grounds  of  must  specify  grounds  of 

objection.  objection. 

4W.  Demurrer  to  all  or  part  of  497.  Amendments    In     certain 

the  complaint;  demurrer  caMes   after   decision    of 

to   part,  and    answer  to  demurrer. 

pari.  498.  When   objection    may   be 

493.  Defandani  may  demur  to  taken  by  answer. 

reply.  499.  Objection ;  when  deemed 

4M.  When  plaintiff  may  demur  waived. 

to  anawer. 

8  487.  The  only  pleading  on  the  part  of  the  defendant  is    3  Abb.  N.C 
either  a  demurrer  or  an  unswei .  J28. 

139  N.Y  369. 
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S3  Hun,  419.  §  488.  lAm^d  18T7.]  The  defendant  may  demur  to  tho 
ilwii  Y  fiS'  <5omplaint,  where  one  or  more  of  the  following  objectionii 
189  Id 's^'   ^^reto  appear  upon  the  face  thereof.    16  Misc.  bso. 

•  1.  That  the  court  has  not  jurisdiction  of  the  person  of  the 

defendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 
8.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4  That  there  is  another  action  pending  between  the  same 
fti  Wnn  <»ni     parties,  for  the  same  cause, 

13  Dfllv  ^*       ^-  '^^^  there  is  a  misjoinder  of  parties  plaintiff. 

^'  a  That  there  is  a  defect  of  parties,  plaintiff  or  defendant 

7.  That  causes  of  action  have  been  improperly  united. 
_  16  MlBC.  96. 

13  Daly  802.'      ^  "r**^*  ^^^  complaint  does  not  state  facts  sufficient  to  con- 
*      '   stitute  a  cause  of  action. 

§  489.  [Repealed  1877.] 

81  Hun,  301;  §  490.  [>lm'd  1877.]  The  demurrer  must  distinctly  specify 
83  Id.  419.  the  obiections  to  the  complaint ;  otherwise  it  may  be  disre- 
garded. An  objection,  taken  under  subdivision  first,  second, 
fourth  or  eighth  of  section  four  hundred  and  eighty-ei^ht  of 
this  act,  may  be  stated  in  the  language  of  the  subdivision  ; 
an  objection,  taken  under  either  of  the  other  subdivisions, 
must  point  out  specifically  the  particular  defect  relied  upon. 

§  491.  [Repecded,    1877.] 
77  Hun,  427.       §  492.  The  defendant  may  demur  to  the  whole  complaint, 
orw  one  or  more  separate  causes  of  action,  stated  therein. 
In  the  latter  case,  he  may  answer  the  causes  of  action  not  de- 
murred to. 

§  493.  The  defeudant  may  also  demur  to  the  reply,  or  to 
a  separate  traverse  to,  or  avoidance  of,  a  defence  or  coun- 
terclaim, contained  in  the  reply,  on  the  ground  that  it  is  in- 
sufficient  in  law,  upon  the  face  thereof. 
W  N.Y.  8up-       §  494.  The  plaintiff  may  demur  to  a  counterclaim  or  a  de- 
s'i  M  fence  consisting  of  new  matter,  contained  in  the  answer,  on 

18  N!y.Stato  ^^^  ground  that  it  is  insufficient  in  law,  upon  the  face  thereof. 
Rep!  643.  §  496.  [Arri'd  1877.]    The  plaintiff  may  also  demur  to  a 

iS  ?*i  ^^'  counterclaim,  upon  which  the  defendant  demands  an  affirma- 
80  Abb  N  C.  *^^®  judgment,  where  one  or  more  of  the  following  objections 
294.  thereto,  appear  on  the  face  of  the  counterclaim  : 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  recover 
upon  the  same. 

3.  That  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character  specified  in 
section  five  hundred  and  one  of  this  act. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

US  N.  Y.  46.  §  496.  iAm''d  1877.]  A  demurrerj  taken  under  the  last 
section,  must  distinctly  specify  the  objections  to  the  counter- 
claim ;  otherwise  it  may  be  disregarded.  The  mode  of  speci- 
fying the  objections  is  the  same,  as  where  a  demurrer  is  taken 
to  a  complaint. 

5  497.  [Arn^d  1877.]  Upon  the  decision  of  a  demurrer, 
either  at  a  general  or  special  term,  or  in  the  court  oi  appeals, 
the  court  may,  in  its  discretion,  aUow  the  party  in  fault  to 
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plead  anew  or  amend,  upon  such  terms  as  are  just.  If  a  de- 
murrer to  a  complaint  is  allowed,  because  two  or  more  ct.isea 
of  action  have  been  improperly  united,  the  court  may,  tj  its 
discretion,  and  upon  such  terms  as  are  just,  direct  that  the; 
action  be  divided  into  as  many  actions  as  are  necessary 
for  the  proper  determination  of  the  causes  of  action  therein 
stated. 

§  498.  lAm'd  1877.]  Where  any  of  the  matters  enumer-  34  Hun.  608. 
ated  in  section  four  hundred  and  eighty-eipht  of  this  act  as  IWN.Y.348. 
grounds  of  demurrer,  do  not  appear  on  the  face  of  the  com-  128  N.  Y.  68. 
plaint,  the  objection  may  be  taijen  by  answer.  136  N.  Y.  56. 

§  499.  If  such  an  objection  is  not  taken,  either  by  demur-  26  Hun,  107; 
rer  or  answer,  the  defendant  is  deemed  to  have  waived  it  ;•  31  Id.  696. 
except  the  objection  to  the  jurisdiction  of  the  court,  or  the  60  N.Y.  Sup- 
objection  that  the  complaint  does  not  state  facts  sufficient  to  ffv^L^*^*  ^ 
constitute  a  cause  of  action.  136  NY  655 

WN.  Y.  239j  108  Id.  445 ;  119  Id. 348;  122  Id.  631.  Ul  N.Y.m 

86  Han.  171. 
ARTICLE  THIRD. 

Answer. 

i  500.  Answer ;  what  to  conUin.  terclaims ;  rules  relaUns 

601.  CouDterofcdm  defined.  thereto. 

602.  Rules  respecting  the  allow-       g  508.  Partial  defences. 

ance  of  coanlerolaims.  509.  When    defendant  to    de- 

603.  JudKroent,  when  demand  mand   affirmatire    judg- 

and  connterclairo  are  eq-  ment. 

ual  or  unequal.  611.  When     pleadings     admit 

604.  Id. ;  for  affirmative  relief.  part  of  plaintlfTs  claim  to 
606.  Counterclaim,    when     de-  be  just,  action  may   be 

fendant  is  sued  in  a  rep-  severed,  etc. 

resentative  capacity.  612.  Jadgment  where  counter- 

606.  Id. ;   when  plaintiff  is  an  claim  only  is  interposed 

executor  or  administra-  for  less  than   plain tilTs 

tor.  claim. 

607.  Defendant  may  interpose  613.  Dilatory    defences  to  be 

several  detenoea  or  oonn-  verified. 

§  600.  C.4m'dl877.]    The  answer  of  the  defendant  must  ffSl\]^' 

contain :  Re^'.^ 
110  N.  Y  150: 104  Id.  638;  67  State  Rep.  683;  11  Misc.  622;  6  App.  Dlv.  12S 

1.  A  general  or  specific  denial  of  each  material  allegation  **  N.Y.State 
of  the  complaint  controverted  by  the  defendant,  or  of  any  '^^P-  ^^• 
knowledge  or  information  thereof  sufficient  to  form  a  belief. 

2.  A  statenaent  of  any  new  matter  constituting  a  defence  6N.Y.8upp. 
or  counterclaim,  in  ordmary  and  concise  language,  without  ^^^ 
repetition. 

§  601.  [Am'd  1877.]    The  counterclaim,  specified  in  the  25  Hun.  446. 

last  section,  must  tend,  in  some  way,  to  diminish  or  defeat  ?®j^?S?' 

the  plaintifirs  recovery,  and  must  be  one  of  the  following  i*  ft      h^ 

causes  of  action  against  the  plamtiff,  or,  in  a  proper  case,  286 

against  the  person  whom  he  represents,  and  in  favor  of  the  43  Hun  621 

defendant,  or  of  one  or  more  defendants,   between  whom  16N.  Y.' 

and  the  plaintiff  a  separate  judgment   may  be  had  in  the  State  Rep. 

action :  134. 
23  Abb.  N.  C.  60.  128  Id.  68.  132  N.  Y.  472.  '37  Id.  270.  81  Hun,  420. 

1.  A  cause  of  action,  arising  out  of  the  contract  or  transact-  *®  Hun,SflOt, 
ion  set  forth  in  the  complaint  as  the  foundation  of  the  plain- 

tifTs  claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  oc 
oontract^  existing  at  the  commeucement  of  the  action. 
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§i  503.  14j»*'f  !S7T1    Bat  the  coont^rrhum.  specified  io 

L^bdivtstoQ  secijcid  of  the  Ust  secti>.<i.  is  subject  to  the  follow* 
iig  ra.**^  : 
n  HsB,  St  i.  If  the  actioo  ts  fccmded  upoo  a  onotract.  which  has  beeo 
aj»7ne<i  by  tbe  party  th-eret*».  other  than  a  ne^rotiable  prom- 
WBory  oo^,e  f*r  t>;„  «>f  excn^c^re.  a  demand,  existiDg  against  the 
party  :iH?rrt«>.  •>r  an  a»i,.nit-e  *>f  llie  cuotract.  at  the  time  of 
the  susj^smm*^!  iherv**'.  acd  b^i'-c^osr  to  the  defendaot,  in 
gorjd  fuith.  fiefore  D«-<;ce  of  the  :t.9fcM^nment,  must  be  allowed 
as  a  orjuntereioiin.  t**  tbe  aoxint  of  the  plaintifTs  demand,  if 
it  nii;rbt  ha%e  been  >*j  all'-wr^i  a^z^unst  the  party,  or  the 
assJiij*-^.  wh  !♦»  tbt^  o-ntract  be.'-fUT'eti  to  him. 

2.  If  th**  a«'t:  *a  ts  up  hi  a  n^j^*  t;aWe  pmmtssofy  note  or  biU 
of  exchau^e,  which  ha>  betfo  a^jg^nr^i  to  the  plaintiff  after  it 
beoarne  due.  a  deinaii<L  exi»t:n^  airaiost  a  person  who  assign- 
ed or  tran^Vrred  it.  after  it  l>*^vanie  due.  must  be  allowed  as 
a  CiuQterclaini.  to  the  am««int  of  the  plaintiff's  demand,  if  it 
mi^t  have  been  so  ali<»\ved  against  the  assignor,  while  the 
nr^te  or  b-.ll  be!«>nzed  to  him. 
l^K.Y.sn.  3.  If  the  plaintiff  is  a  tru>tee  for  another,  or  if  the  action  is 
9jiiMc.  71.  In  the  name  of  a  plaintiff,  who  has  no  actual  interest  in  the 
contract  u)^>n  which  it  is  f«>unded,  a  demand  against  the 
plaintiff  shall  not  be  allowe<1  a^  a  c«Hinterclaim  ;  but  so  much 
of  a  demand  existmcr  agrainst  the  person  whom  be  represents, 
or  for  wbos*e  benerit  the  aclK>n  is  brou<rbt,  as  will  satisfy  the 
ptaintifTs  demancL  must  be  allowed  as  a  counterclaim,  if  it 
mi^ht  have  lMH?n  so  allowed  in  an  action  brought  by  the  per- 
son beneficially  interest ed. 

§  603  [Ani'd  1HT7.]  "Where  a  counterclaim  is  establish- 
ed, which  e<iuaLs  the  plaintiff's  demand,  the  judgment  must 
be  in  favor  of  the  defendant.  Whore  it  is  less  than  the 
plaintiff s  demand,  the  plaint i IT  must  have  judgment  for  the 
residue  only.  Where  it  exeeetls  the  plaintifiTs  demand,  the 
defendant  must  have  judgment  for  the  excess,  or  so  much 
thereof  as  is  due  from  the  plaintiff.  Where  part  ol  the  ex- 
cess is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  per- 
son, so  much  thereof  as  the  judgment  does  not  cancel. 

g  504.  In  a  ca.se  not  specified  in  the  last  section,  where  a 
counterclaim  is  established,  which  entitles  the  defendant  to 
an  affirmative  judgment,  demanded  in  the  answer,  judgment 
must  be  rendered  for  the  defendant  accordingly. 

§  606.  In  an  action  against  an  executor  or  an  adminis- 
trator, or  other  person  sued  in  a  representative  capacity,  the 
defendant  may  set  forth,  as  a  counterclaim,  a  demand  belong- 
ing to  the  decedent,  or  other  person  whom  he  represents,  where 
the  iierson  so  represented  would  have  been  entitled  to  set 
fortn  the  same,  m  an  action  against  him. 

fl  MUc,  liO;  g  606.  In  an  action  brought  by  an  executor  or  adminis- 
26N.Vbupp.  trator,  in  hm  representative  capacity,  a  demand  against  the 
'"  **•  decedent,  belonging,  at  the  time  of  his  death,  to  the  defend- 

ant, may  be  set  forth  by  the  defendant  as  a  counterclaim,  as 
if  tne  action  had  been  brought  by  the  decedent  in  his  life-time; 
i;nd,  if  a  balance  is  found  to  be  due  to  the  defendant,  judg- 
ment must  be  rendered  therefor  against  the  plaintiff,  in  his 
representative  capacity.  Execution  can  be  issued  upon  such 
a  Ji  tl^ment,  only  in  a  case  where  it  could  be  issued  upon  a 
iudgroent^  in  an  action  a^nst  the  ^ecutor  Qradnunistrator. 
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§  607.  lAm'd  1879.]    A  defendant  may  set  forth,  in  his  MMun.eoi. 

answer,  as  many  defences  or  counterclaims,  or  both,  as  he  Iq.S^S'sti- 

has,  whether  they  are  such  as  were  formerly  denominated  9  jiigc.bus' 

legal  or  equitable.     Each  defence  or  counterclaim  must  be  74  Hnti,  I'iS; 

separately  stated,  and  numbered.     Unless  it  is  interposed  as  33  civ.'pro' 

an  answer  to  the  entire  complaint,  it  must  distinctly  refer  to  b.  i«7. 
the  cause  of  action  which  it  is  intended  to  answer. 

§  508.  [Ani'd  1877.]    A  partial  defence  may  be  set  forth,  32  Hun,  028, 
as  prescribed  in  the  last  section;  but  it  must  be  expressly  SlAbb.N.O. 
ptatedto  be  a  partial  defence  to  the  entire  complaint,  or  to  SJ^Ji^'  .„- 
one  or  more  separate  causes  of  action,  therein  set  forth.  ^v^^'C^' 
Upon  a  demurrer  thereto,  the  question  is,  whether  it  is  suffi-  ^  £^7         ' 
cient  for  that  purpose.    Matter  tending  only  to  mitigate  or 
reduce  damages,  in  an  action  to  recover  damages  for  the 
breach  of  a  promise  to  marry^  or  for  a  personal  injury,  or  an 
iinury  to  property,  is  a  partial  defence,  within  the  meaning 
of  this  section. 

§  509.  [Ani'd  1877.]  Where  the  defendant  deems  him- 
self entitled  to  an  affirmative  judgment  against  the  plaintiff, 
by  reason  of  a  counterclaim  interposed  by  him,  ne  must 
demand  the  judgment  in  his  answer. 

§  6 10.  IRepecded  1877.1 

§  611.  lArn'd  1877,  1879.]    Where  the  answer  of  the  de-  25  Hun,  277. 
fendant.  expressly  or  by  not  denying,  admits  a  part  of  the  3 N.Y.Stat© 
plaintifiTs  claim  to  be  Just,  the  court,  upon  the  plaintiflTs   Rep.  634.  ^ 
motion,  may,  in  its  discretion,  order,  that  the  action  be  severed ;   136  N ,T  4  38. 
that  a  judgment  be  entered  for  the  plaintiff  for  the  part  so 
admitted ;  and,  if  the  plaintiff  so  elects,  that  the  action  be 
continued,  with  like  effect,  as  to  the  subse^iuent  proceedings, 
as  if  it  had  been  originally  brought  for  the  remainder  of  the 
claim.    The  order  must  prescril^  the  time  and  manner  of  the 
plaintiff^s  election.     If  the  plaintiff  elects  to  continue  the 
action,  his  ri^ht  to  costs  upon  the  judgment  is  the  same,  as  if 
it  was  taken  m  an  action  brought  for  only  that  part  of  the 
claim.    If  the  plaintiff  does  not  elect  to  continue  the  action 
costs  must  be  awarded,  as  upon  final  judgment  in  any  other 


§'612.  In  an  action  upon  contract,  where  the  complaint 
demands  judgment  for  a  sum  of  money  only,  if  the  defendant, 
by  his  answer,  does  not  deny  the  plaintiff's  claim,  but  sets  up 
a  counterclaim  amounting  to  less  than  the  plaint ifTs  claim, 
the  plaintiff,  upon  filing  with  the  clerk  an  admission  of  the 
counterclaim,  may  take  judgment  for  the  excess,  as  upon  a 
default  for  want  of  an  answer.  The  admission  must  be  made 
a  part  of  the  judgment-rolL 

§  613.  A  defence,  which  does  not  involve  the  merits  of 
the  action,  shall  not  be  pleaded,  unless  it  is  verified  as  pre- 
scribed in  title  second  of  this  chapter. 

ARTICLE  FOURTH. 

Reply. 
2  614.  Reply ;  what  to  contain.  require  a  leply. 

6L5.  Juagmeat  upon  failure  to       i  617.  Plaintiff    mav    set    forth 
reply.  several  avoidances  in  re- 

516.  Cases  where  the  court  may  ply. 

§  514.  lArn'd  1977.]  Wliere  the  answer  contains  a  counter-    21  Abb.   IT. 
ddm,  the  plaintiff,  if  he  does  not  demur,  may  reply  to  the    -j.  13«. 
OQuntei^?lauD<    The  reply  must  contain  a  general  or  specific    SMi^c.  224. 
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denial  of  eadi  material  allegatkn  of  the  ooanterdatm,  con- 
troverted Inr  the  plaintiff,  or  of  any  knowledge  or  informa- 
tion thereof  sufficient  to  form  a  belief ;  and  it  may  set  forth  in 
ordinary  and  concise  language,  without  repetition,  new  matter 
not  inconsistent  with  the  complaint,  constituting  a  defence 
to  the  counterclaim. 

g  515.  If  the  plaintiff  fails  to  reply  or  denrar  to  the  counter- 
claim, the  defendant  may  apply,  upon  notice,  for  judgment 
tiiereupon ;  and,  if  the  case  requires  it,  a  reference  may  be 
8  MiAe  M4'  o^d®"^  ^^  a  writ  of  inciuiry  may  be  issued,  as  prescribed  in 
78  Hub,  80*  chapter  eleventh  of  this  act,  where  the  plaintiff  i^pUes  for 
74  Id.  424;  79  judgment. 

46N.T.8ap-  §  ^l^*  Where  an  answer  contains  new  matter,  constatu- 
•r.  Ct.  (J.  A  ting  a  defence  by  way  of  avoidance^  the  court  may.  in  its 
8.)  21.  discretion,  on  the  defendant's  application,  direct  the  plaintiff 

«  How.  Pr.  to  reply  to  the  new  matter.  Li  that  case,  the  reply,  and  the 
**••  proceedings  upon  failure  to  reply^  are  subject  to  the  same 

rules  as  in  the  case  of  a  counterclamo. 

•rCtJif"5       §  517.  [^m'dl8T7.]    A  reply  naay  contain  two  or  more 
d.)21.     '       distinct  avoidances  of  the  same  defence  or  counterclaim ;  but 
they  must  be  separately  stated  and  numbered. 

TITLB  n. 

Provisions  generaUy  appUcaJtHe  topUcuUngs. 

I  518.  Applicfttioo  and  effect  of  ded. 

this  chapter.  |  631.  Accoant;     how    pleaded. 

619.  Pleadings  to  be  liberally  Bill  of  particulars. 

coQBtrued.  532.  Jadgmeats;  how  pleaded. 

520.  Pleadinn     to     be     sab-  633.  Conditions  precedent^  how 

scribed:     within     what  pleaded. 

time  to  be  served.  534.  lostrament  for  payment 

521.  When  defendant  to  serre  of  money;  how  pleaded. 

copy   answer  on   co-de-  536.  Pleadings    in    libel     and 

fendant.  slander. 

522.  Allegation    not     denied ;  536.  Pleading   mitigating    cir- 

when  to  be  deemed  true.  cumstances,  in  action  for 

523.  When  pleading   mu8t   be  a  wrong. 

▼erifled ;  and  when  veri-  637.  FriTolous  pleadings ;  how 

flcation  may  be  omitted.  disposed  of. 

524.  Form  and  construction  of         638.  Bham     defences     to     be 

certain    allegations   and  stricken  out. 

denials  in  rerifled  plead-  539.  Material   variances;   how 
ings.  provided  for. 

626.  Verification ;  how  and  by  540.  Immaterial  variances;  how 
whom  made.  provided  for. 

526.  Form  of  affidavit  of  verifi-  541.  What    to    be    deemed    a 

cation.  failare  of  proof. 

527.  When  verification  may  be  642.  Amendments  of  coarse. 

confined    to  a  counter-  543.  Amended  pleading  to  be 

claim.  served  ;  answer  thereto. 

528.  Remedy  for  defective  veri-  644.  Supplemental  pteadings. 

fication,  or  want  of  veri-  545.  Scandalous  and  irrelevant 

fication.  matter  may  be  ordered 

529.  When  defendant  not  ex-  stricken  out 

cused     from     verifying  546.  Indefinite  and  uncertain 

answer  to  charge  of  fraud.  allegations. 

630.  Private  statute ;  how  plea- 

§618.  This  chapter  prescribes  the  form  of  pleadings  in 
5J  5**°»  Sb*  ^^  action,  and  the  rules  by  which  the  sufficiency  thereof  is 
77  tttto,  428.  determined,  except  where  special  provision  i»  otb^rwiw  mado 
bylftw 
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§^1^-  The  allegations  of  a  pleading  must  be  liberally  38  Hun,*  571. 
construed,  with  a  view  to  substantial  justice  between  the  «>N.T.  Sop- 
parties,  er.  Ct  (J  A 


S.)  301. 
138N.Y.  »l. 


§  020.  A  pleading  must  be  subscribed  by  the  attorney  for  — 

^  party.    Acopy  of  each  pleading,  subsetiuent  to  the  com-  *  Month.  L. 

piamt,  must  be  served  on  the  attorney  for  the  adverse  part  v.  S°ii  "•». 

within  twenty  days  after  service  of  a  copy  of  the  preced-  JL^''*  "^' 

ing  pleading.  *^  ***• 

§  621.  [^m'd  1884.]    Where  the  judgment  may  deter-  87  N.  Y.  40 

mme  the  ultunate  nghts  of  two  or  more  defendants,  as  be-  »'«^'8  20 

tween  themselves,  a  defendant  who  requires  such  a  determi-  «„  v"?-'  ^^• 

nation  nnist  demand  it  in  his  answer,  and  must  at  least  twenty  J2-«;  iq*** 

days  before  the  trial  serve  a  copy  of  his  answer  upon  the  WeSk  Diir 
attorney  for  each  of  the  defendants  to  be  affected  by  the  de-  67 

^nmnation,  and  personally,  or  as  the  court  or  judge  may  47N.Y.Sup^ 

direct,  upon  defendants  so  to  be  affected  who  have  not  duly  «r,  Ct.  (J.  A 

appeared  therein  by  attorney.    The  controvei-sy  between  the  ^  >  ^'^^'  „ 

defcmdants  shall  not  delay  a  judgment,  to  which  the  plaintiff  f  J^*^'  ^^^' 

is  entiUed,  unless  the  court  otherwise  directs.  36  Hun  168- 

43  Id-  521 ;  8  N.  Y.  Sopp.  415 ;  50  Hun,  238 ;  22  Abb.  N.  C.  304. 130  N.  Y  1 JW  Id.*468.' 
408.     87  Hon.  339. 

§  622.  Each  material  allegation  of  the  complaint,  not  90N  Y  no 

cbntrovered  by  the  answer,  and  each  material  allegation  of  att'j5*a4Hunf* 

new  matter  in  the  answer,  not  controverted  by  the  reply,  MSjissN.Y. 
where  a  reply  is  required,  must,  for  the  purposes  of  the  action, 

be  taken  as  true.    But  an  allegation  of  new  matter  m  the  189;  17  Misc. 

answer,  to  which  a  reply  is  not  required,  or  of  new  matter  in  82. 

a  r«ply,  is  to  be  deemed  controverted  by  the  adverse  party,  92   Hun,  1. 
by  traverse  or  avoidance,  as  the  case  requires. 

g  523.  Where  a   pleading  is  verified,  each  subsequent  ?«.^°'p*^' 

pleading,  except  a  demurrer,  or  the  general  answer  of  an  in-  L 

^ant  by  his  guardian  ad  litem,  must  also  be  verified.    But  the  ssHun  2% 

verification  may  be  omitted,  in  a  case  where  it  is  not  other-  6  ciT.  Pro. 

wise  specially  prescribed  by  law.  where  the  party  pleading  30. 

would  be  privileged  from  testifying,  as  a  witness,  concerning  l^  N.Y.242 

an  allegaflon  or  denial  contained  in  the  pleading.    A  pleading  ?J  oA^*^'  ^' 

cannot  be  used,  in  a  criminal  prosecution  against  the  party,  iqiv  V  Aon 

as  proof  of  a  fact  admitted  or  alleged  therein.  wi«x.4w. 

§  524.  The  allc^tions  or  denials  in  a  verified  pleading  14  Abb.  N. 

must,  in  form,  be  stated  to  be  made  by  the  party  pleading.  C.  36. 

Unless  they  are  therein  stated  to  be  maae  upon  the  informa-  ai  Hnn,  143 

tion  and  belief  of  the  party^  they  must  be  regarded,  for  all  ^^^  ^.Y.  150 
purposes,  including  a  criminal  prosecution,  as  having  been 
maae  upon  the  knowledge  of  the  person  verifying  the  plead- 
ing. An  allegation  t^t  the  partv  has  not  sufficient  knowledge 
or  information,  to  form  a  belief,  with  respect  to  a  matter, 
must,  for  the  same  purposes,  be  regarded  as  an  allegation 
that  the  person  verifying  the  pleading  has  not  such  knowledge 
or  information. 

§  525.  lArri'd  1879.]    The  verification  must  be  made  by  3  Abb.  N.  C. 

the  afiSdavit  of  the  party,  or^  if  there  are  two  or  more  parties  13. 

united  in  interest,  andpleadmg  together,  by  at  least  one  of  1  Wonth  L. 

them,  who  is  acquainted  with  Qie  nicts,  except  as  follows :  ^"J^  ^z 
Dig.  236 ;  41  Hun,  58  ;  20  Abb.  N.  C.  1.  133  N.  Y.  270.  **   * 

L  Where  the  party  is  a  domestic  corporation,  the  verifica-  .^^ 

tion  must  be  maHe  by  an  officer  thereof.  ^0     '  ^* 

2.  Where  the  people  of  the  State  are,  or  a  public  officer,  in 
their  behalf,  is  the  party  the  verification  may  oe  made  by  any 
person  aoqoainted  with  the  facts. 
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8.  Where  the  party  is  a  foreign  corporation  ;  or  where  the 
party  is  not  within  the  county  where  the  attorney  resides,  or 
if  the  latter  is  not  a  resident  of  the  State,  the  county  where 
he  has  his  office,  and  capable  of  making  the  affidavit ;  or,  if 
there  are  two  or  mor«  parties  united  in  interest,  and  pleading 
together,  where  neither  of  them,  acquainted  with  the  facts,  is 
within  that  county,  and  capable  of  making  the  affidavit ;  or 
where  the  action  or  defence  is  founded  upon  a  written  instru- 
ment for  the  payment  of  money  only,  which  is  in  the  possession 
of  the  agent  or  the  attorney  ;  or  where  all  the  material  alle- 
gations of  the  pleading  are  within  the  personal  knowledge  of 
the  agent  or  the  attorney ;  in  either  case,  the  verificatioQ 
may  be  made  by  the  agent  of  or  the  attorney  for  the  party. 

27  Hun,  369.  §  626.  The  affidavit  of  verification  must  be  lo  the  effect, 

2  Civ.  *Pro.  that  the  pleading  is  true  to  the  knowledge  of  the  deponent, 

314.  except  as  to  the  matters  therein  stated  to  be  alleged  on  infor- 

94  N.  Y.  574.  mation  and  belief,  and  that  as  to  those  matters  he  believes  it 

S  Ahh*^  to  be  true.    Where  it  is  made  by  a  person,  other  than  the 

a)  AbD.   «.  party,  he  must  set  forth,  in  the  affidavit,  the  grounds  of  his 

lioNY.150.  oelief,  as  to  all  matters  not  stated  upon  his  knowledge,  and 
the  reason  why  it  is  not  made  by  the  party. 

§  627.  Where  the  complaint  is  not  verified,  and  the  an- 
swer sets  up  a  counterclaim,  and  also  a  defence  by  way  o£ 
denial  or  avoidance,  the  affidavit  of  verification  may  be  made 
to  refer  exclusively  to  the  counterclaim.  In  that  case,  the 
last  three  sections  are  applicable  to  the  affidavit  and  the 
counterclaim,  as  if  the  latter  was  a  separate  pleading. 

0  Daly  166.  §  628.  The  remedy  for  a  defective  verification  of  a  plead- 
'  ing  is  to  treat  the  same  as  an  unverified  pleading.  Where 
the  copy  of  a  pleadmg  is  served  without  a  copy  of  a  sufficient 
verification,  in  a  case  where  the  adverse  party  is  entitled  to  a 
verified  pleadino:,  he  may  treat  it  as  a  nullity,  provided  he 
gives  notice,  with  due  diligence,  to  the  attorney  of  the  advei-se 
party,  that  ne  elects  so  to  do. 

A  niv    P  ^  629.  A  defendant  is  not  excused  from  verifying  his  an- 

e  otT.  Fro.  gyver  ^  a  complaint,  charging  him  with  having  confessed  or 
suffered  a  judgment,  or  executed  a  conveyance,  assignment, 
or  other  instrument,  or  transferred  or  delivered  money,  or 
personal  property,  with  intent  to  hinder,  delay,  or  defraud 
his  creditors ;  or  with  being  a  party  or  privy  to  such  a  trans- 
action bv  another  person,  with  like  intent  towards  the  credi- 
tors of  that  person ;  or  with  any  fraud  whatever,  affecting  a 
right  or  the  property  of  another. 

3  CiT.  Pro.  §  630.  [Aiii'd  1877.]  In  pleading  a  private  statut^e,  or 
412.  a  right  derived  therefrom,  it  is  sufficient  to  designate  the 
11  Miac.  646.   statute  by  its  chapter,  year  of  passage,  and  title,  or  in  some 

other  manner  with  convenient   certainty,    without   setting 
forth  any  of  the  contents  thereof. 

87  N  Y.  272 ;  §  63 1 .  It  is  not  necessary  for  a  party  to  set  forth,  in  a 

120  Id.  33.  pleading,  the  items  of  an  account  therein  alleged  ;  but  in  th  it 

27  Hun, 515.  case,  he  miist  deliver  to  the  adverse  party,  within  ten  da vs 

60  Uow.  Fr.  after  a  written  demand  thereof,  a  copy  of  the  account,  which, 

4  riv  Pro  ^^  the  pleading  is  verified,  must  be  verified  by  his  affidavit,  to 
39g'  '  '  the  elTect,  that  he  believes  it  to  be  true  ;  or,  if  the  facts  arc 
1  How.  Pr.  within  the  personal  knowledge  of  the  agent  or  attorney  for 
N.  S.  :<:«.  the  party,  or  the  party  is  not  within  the  county  where  the 
8  N.Y.  StAte  attorney'  resides,  or  capable  of  making  the  affidavit,  by  the 
Rep.  894;  16  affidavit  of  the  agent  or  attorney.     If  he  fails  so  to  do,* he  's 
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precluded  from  giving  evidence  of  the  account.    The  court,    Id.  771;  80 
or  a  judge  authorized  to  make  an  order  in  the  action,  may  Id.  180. 
direct  the  party  to  deliver  a  further  account,  where  the  one 
delivered  is  defective.    The  court  may,  in  any  case,  direct  a 
bill  of  the  particulars  of  the  claim  of  either  party  to  be  de- 
livered to  the  adverse  party. 

§  632.  In  pleading  a  judgnient,  or  other  determination,  of  47N.Y.8np- 

a  court  or  officer  of  special  jurisdiction,  it  is  not  necessary  to  er.  ct.  (J.  & 

state  the  facts  conferring  jurisdiction;  but  the  judgment  or  8.)  372. 

determination  may  be  stated  to  have  l>een  duly  given  or  ^p'^'^Vl^'* 

made.     If  that  alle^tion  is  controverted,  the  party  plead-  {14%  y  kio 

ing  must,  on  the  tnal,  establish  the  facts  conferring  juris-  affg44Hun 

diction.  6ii.  * 

8  533.  In  pleading  the  performance  of  a  condition  pre-  4  cJlv.  Pro. 
cedent  in  a  contract,  il  is  not  necessary  to  state  the  facts  con-  112.    * 
stituting  performance;  but  the  party  may  state,  generally.    71  Han. 400. 
that  he,  or  the  person  whom  he  repi-esents,  duly  performed 
aU  the  conditions  on  his  part    If  tnat  allegation  is  contro- 
verted, he  must,  on  the  trial,  establish  performance. 

§  534.  Where  a  cause  of  action,  defence,  or  counterclaim,  yg^  y  5^1 

is  founded  upon  an  instrument  for  the  payment  of  money  icityCt.235. 

only,  the  party  may  set  forth  a  copy  of  the  instrument,  and  lu  l»Hly!344! 

stat«  that  there  is  due  to  him  thereon,   from  the  adverse  22  Week. 

partyj  a  specified  sum,  which  he  claims.    Such  an  allegation  'J'*^^'^ 

IS  equivalent  to  setting  forth  the  instrument,  according  to  its  113N.  Y.662. 
legsu  effect. 

§635.  It  is  not  necessary,  in  an  action  for  libel  or  slander,  81N.Y.246; 

to  state,  in  the  .complaint,  any  extrinsic  fact,  for  the  purpose  ||  Ij**  231 . 

of  showing  the  application  to  the  plaintiff,  of  the  defamatory  Jg  We"|r 

matter;  but  the  plaintiff  may  state,  generally,  that  it  was  Dig.  266 

published  or  spoken  concerning  him  ;  and,  if  that  allegation  is  g  Civ.  Pro. 

controverted,  the  plaintiff  must  establish  it  on  the  trial.    In  133. 

such  an  action,  the  defendant  may  prove  mitigating  circum-  118N.Y.178. 

stances,  notwithstanding  that  he  hias  pleaded  or  attempted  to  ^6  Hun,  479. 
prove  a  justification. 

§  630.  iAm'd  1877]  In  an  action  to  recover  damages  for  93  n.  Y.  61 «. 
the  breach  of  a  promise  to  marry,  or  for  a  personal  injury,  or  82  Uud',628.' 
an  injury  to  property,  the  defendant  may  prove,  at  the  trial, 
facto,  not  amounting  to  a  total  defence,  tending  to  mitigate 
or  otnerwise  reduce  the  plaintiff's  damages,  if  they  are  set 
forth  in  the  answer,  either  with  or  without  one  or  more  de- 
fences to  the  entire  cause  of  action.  A  defendant,  in  default 
for  want  of  an  answer,  may,  upon  a  reference  or  inquiry  ix> 
ascertain  the  amount  of  the  plaintiff's  damages,  prove  facts 
of  that  description. 

§  537.  {AnCd  18T7,  1879.]    If  a  demurrer,  answer,  or  re-  ^  *  ^jj  jl  q 

ply  is  frivolous,  the  pai-ty  prejudiced  thereby,  upon  a  pre-  gg.  id.  99.  ' 

vious  notice  to  the  adverse  party,  of  not  less  than  five  days,  aiHun,  332. 

may  apply  to  the  court  or  to  a  judge  of  the  court  for  judg-  4  Month.  L. 

ment  thereupon^  and  judgment  miy  be  given  accordingly.    If  Bui. 31. 

the  application  is  denied,  an  appeal  cannot  be  taken  from  the  \^^^*    ^^• 

determination,  and  the  denial  of  the  application  does  not  g  ^  y  gtau 

prejudice  any  of  the  subse<iuent  proceedings  of  either  party,  jj^p  ego. 
Costs,  as  upon  a  motion,  may  be  awarded  upon  an  applica- 
tion pursuant  to  this  section. 

&  683.  A  sham  answer  or  a  sham  defence  may  be  stricken  7«Hud,  S74; 

«  MiBo.  ;>10. 
^2^HUD,    1 
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out  by  the  court,  upon  motion,  and  upon  such  terms  as  the 
court  deems  just 

lON.Y.Sap-       §  639.  A  variance,  between  an  allegation  in  a  pleading 

er.  Ct  (J.  A   and  the  proof,  is  not  material,  unless  it  has  actually  misled 

8.)  301.  the  adverse  party,  to  his  prejudice,  in  maintaining  his  action 

89  Han,  568.  or  defence,  upon  the  merita    If  a  partv  insists  that  he  has 

been  misled,  that  fact,  and  the  particulars  in  which  he  has 

been  misled,  must  be  proved  to  the  satisfaction  of  the  courts 

Thereupon  the  court  may,  in  its  discretion,  order  the  pleading 

to  be  amended,  upon  sucn  terms  as  it  deems  just. 

^^aT'm"^  §  ^40.  Where  the  variance  is  not  material,  as  prescribed 
8^'mi  ^  ^^^  *^*  section,  the  court  may  direct  the  fact  to  be  found 

^'>  ^*"  according  to  the  evidence,  or  may  order  an  immediate  amend- 

ment, without  costs. 

TMiBo.  876.  S  641.  Where,  however,  the  allegation  to  which  the  proof 
is  oirected,  is  unproved,  not  in  some  particular  or  particulars 
onl^r,  but  in  its  entire,  scope  and  meaning,  it  is  not  a  case  of 
variance,  within  the  last  two  sections,  but  a  failure  of  proof. 

S^*f*(j"5k  8  542  Amendmeiits  of  course.  [  AnC d  iS97,  amendmeni 
8.)  244.  '  i  >  t%ke  effed  September  I,  1897. J  Within  twenty  days  after  a 
3  N.YBupp.  pleading,  or  the  answer,  ddmorrer  or  reply  thereto,  is  ser' 
iSli  Y  sute  ^*^  *•  ^^  ***  ^^y  **°^®  before  the  period  for  answering  it  ex- 
Rep.  9H.  pir^Rf  the  pleading  may  be  onoe  amended  by  the  party,  of 
16  CiT.  Pro.  coarie,  without  costs  and  without  prejudice  to  the  proceed- 
268.  iQg^  already  had.    But  if  it  is  made  to  appear  to  the  court 

Bep  1^'  33  ^^^^  ^^®  pleaiing  was  amended  forth«  purpose  of  delay,  and 
Id.  70.    '      that  the  adverse  party  will  thereby  lose  the  benefit  of  a  term, 
128N.T.188.  for  whioh  the  cause  is  or  may  be  noticed,  the  amended 
pleading  may  be  stricken  out,  or  the  pleading  may  be  res- 
tored to  its  original  form,  and  suoh  terms  in^posed  as  the 
court  deems  just 

§  643.  Where  a  pleading  is  amended,  as  prescribed  in 
the  last  section,  a  copy  thereof  must  be  served  upon  the 
attorney  for  the  adverse  party.  A  failure  to  demur  to.  or 
answer  the  amended  pleading,  within  twenty  days  thereafter, 
has  the  same  effect  as  a  like  failure  to  demur  to,  or  answer  tJie 
original  pleading. 

T2  N.  Y.  442 ;  §  644.  [^m'd  1877.]  TTpon  the  application  of  either  party, 
79  Id.  679.  the  court  may,  and,  in  a  proper  case,  must,  upon  such  terms 
iiw  ***'!?«'  ^  ^^^  J"®**'  P^rmiti  him  to  make  a  supplemental  complaint, 
101 N^  ^*  swiswer  or  reply,  alleging  material  facts  which  occurred  after 
aff*ic  32  ^  former  pleaaing.  or  of  which  he  was  ignorant  when  it  was 

Hun.  812.  made  ;  including  the  judgment  or  decree  of  a  competent 
12811  .¥.824.  court,  rendered  after  the  commencement  of  the  action,  de- 
termining the  matters  in  controversy,  or  a  part  thereof.  The 
party  may  apply  for  leave  to  make  a  supplemental  pleading, 
either  in  addition  to.  or  in  place  of,  the  former  pleading,  fi? 
the  former  event,  if  the  application  is  granted,  a  provisional 
remedy,  or  other  proceeding  already  taken  in  the  action,  ia 
not  affected  by  the  supplemental  pleading  ;  but  the  right  of 
the  adverse  party  to  nave,  it  vacated  or  set  aside,  depends 
upon  the  case  presented  by  the  original  and  supplemental 
pleadings. 

§  646.  lAnVd  1877.]  Irrelevant,  redundant,  or  scanda- 
lous matter  contained  in  a  pleading,  may  be  stricken  out^  upon 

eby. 


the  motion  of  a  person  aggrieved  tnereby.  Where  scandalous 
matter  is  thus  striken  oul,  the  attorney  whose  name  is  sub- 
scribed to  the  pleading  may  be  directed  to  pay  the  costs  of 
the  motion,  and  his  f  uilure  to  pay  them  may  be  punished  as  a 
contempt  of  the  court.  ^ 
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§  646.  C^m'dlBTr.]    Whereoneormoredenialsoralleffa-  JJ5l*°*J? 
tions,  contained  in  a  pleading,  are  so  indefinite  or  uncertain  ^"  ^'"•®'  **• 
that  the  precise  meaning  or  application  thereof  is  not  appar- 
ent, the  court  may  reauire  the  pleading  to  be  made  definite 
ana  certain,  by  amenament. 

§  647.  iRepealed  18T7.] 

CHAPTER  Vn. 

GENERAL  PROVISIONAL  RBBiEDIBS  IN  AN  ACTION. 

TITLE     L— Arrest,  pENDnra  thb  action,  and  progxxdinos 

THEREUPON. 

TITLE    IL— iNJUNcnoN. 

TITLE  IIL— Attachment  OF  PROPERTY. 

TITLE  IV.— Other  provisional  remedies;  general  and 

MISCELLANEOUS  PROVISIONS. 

TITLE  L 

Arrettf  pending  the  custiati,  and  proceedings  thereupon. 

AsncLB  1.  Cases  where  an  order  of  arrest  may  be  granted,  and  per* 
sons  liable  to  arrest. 

2.  Granting,  executing,  and  raoating  or  modifying  the  order 

of  arrest 

3.  Discharging  the  defendant  apon  ball  or  deposit;  Jastifloa- 

tion  of  the  hail  and  dispositioa  of  the  deposit. 

4.  Charging  and  discharging  bail. 

ARTICLE  FI^T. 

Cases  whbbb  an  Order  of  Arrest  mat  be  granted,  and 
Persons  liable  to  Arrest. 

2  M8.  No  person  to  be  arrested  jcranted. 

in  oivil  proo€edings,with-       2  552.  Foreign  Judgment  not  to 

out  an  express  stauitory  affect  right  to  arrest 

jproTlsion.  568.  Woman  not  to  be  arrested, 

M9.  when  the  right  to  arrese  except,  etc. 

depends  upon  the  nature  554.  Idiot,  lunatic,  or  infant  un- 

of  the  action.  der  fourteen,  not  to  be  ar- 

66a  When  the  right  to  arrest  rested.    Discharge. 

depends  partly  upon  ex*  555.  Person  sued  inarepresen- 

trinsic  fioots.  tatire  capacity,  not  to  be 

661.  Order,  when    and  where  arrested. 

§  548.  lAm'^d  1877.1  A  person  shall  not  be  arrested  in  a 
civil  action  or  special  proceeding,  except  as  prescribed  by 
statute.    The  writ  of  ne  exeat  is  hereby  abolished. 

g  649.  [Ani'd  18T7, 1879,  1886.]  A  defendant  may  be  ar-  •  I^y.  m 
rested  in  an  action,  as  prescribed  in  this  title,  where  the  ac-  ji  n"°»  5** 
tion  is  brought  for  either  of  the  following  causes ;  St6  * 

W  Daly,  616;  »  N.  Y.  SUte  Rep.  851;  21  Abb.  N.  C  267;  22  Id.  73;  23  Id.    83  Hun.  467, 
W:  V5  N.  Y.  Stute  Eep.  620;  6  N.  Y.  Supp.  746;  6  Id.  406;  12i  N.  Y.  661; 
X;*!N.Y.607. 

1.  To  recover  a  fine  or  penalty. 

3l  To  recover  damages  for  a  personal  injury  ;  an  injury  to   24  Hq^  jjg 
property,  including  the  wrongful  taking,  detention  or  conver-  m  How.  Pri 
sion  of  personal  property ;  breach  of  a  pn>mise  to  marry  ;   474 
misconduct  or  neglect  in  office,  or  in  a  prof essional  employ-   14  Daly,  448. 
mcnt ;  fraud  or  deceit ;  or  to  recover  a  chattel  where  it  is  al- 
leged in  the  complaint  that  the  chattel  or  a  part  thereof  has 
b(wn  concealed,  removed  or  disposed  of  so  that  it  cannot  be 
foand  or  taken  by  the  sheriff  ana  with  intent  that  it  should  not 
be  so  found  or  taJcen,  or  to  deprive  the  plaintiff  of  the  benefit 
thereof ;  or  to  recover  for  money  received  or  to  reqover  prop-. 
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erty  or  dama^fes  for  the  conversioo  or  misapi^catioii  of  proi>> 
crty  where  it  is  alleged  ia  the  complaint  that  the  money  wa^ 
received  or  the  proper^  was  embezzled  or  fraudulently  mis- 
applied by  a  public  officer  or  by  an  attorney,  solicitor  or 
coun-sellor,  or  by  an  officer  or  agent  of  a  corporation  or  iMuik- 
ing  association  in  the  course  of  his  employment,  or  by  a  fac- 
tor, agent,  broker,  or  other  person  in  a  fiduciary  capacitv 
Where  such  allegation  is  made,  the  plaintiff  cannot  recover 
unless  he  proves  the  same  on  the  tnal  of  the  action  •  and  a 
judgment  for  the  defendant  is  not  a  bar  to  the  new  action  to 
recover  the  money  or  chattel. 
^  —         ,       8.  To  recover  moneys,  funds  or  property  held  or  owned  bv 
ai  nun,  fiw.   tjje  gtate,  or  held  or  owned  officially  or  otherwise  for  or  in  be- 
half of  a  public  or  governmental  mterest  by  a  municipal  or 
other  public  corporation,  board,  officer,  custodian,  lugencyor 
agent,  of  the  State  or  of  a  city,  county,  town,  vSlaee  or 
other  division,  subdivision,  department  or  portion  of  theState 
which  the  defendant  has  without  right  obtained,  received, 
converted  or  disposed  of ;  or  to  recover  damages  for  so  otn 
taining,  receiving,  paying,  converting  or  disposing  of   the 
same. 
21  Hun,4M.       4.  In  an  action  upon  contract,  express  or  implied,  other  than 
49N.Y.  Sup-    a  promise  to  marry,  where  it  is  alleged  in  the  complaint  that 
•r.  Ct  (J.  &.   the  defendant  was  guilty  of  a  fraud  in  contracting  or  incur- 
12  nSv  liift     ""^  ^^^  liability,  or  that  he  has  since  the  making  of  the  con- 

1  How    Pr     t''*^^  ®^  ^"  contemplation  of  making  the  same,  removed  or 
•    disposed  of  his  property  with  intent  to  defraud  his  creditors, 

or  IS  about  to  remove  or  dispose  of  the  same  with  like  intent  • 
but  where  such  allegation  is  made,  the  plaintiff  cannot  recov- 
„  er  unless  he  proves  the  fraud  on  the  trial  of  the  action ;  and  a 

\Si  **'    judgment  for  the  defendant  is  not  a  bar  to  a  new  action  to  re- 

2  App,  DtT.  ^ijooxev  upon  the  contract  only. 

S?i  tv^ '       8  ^^^-  f ^^'^  ^^'  1^'  ^^1    ^  defendant  may  also  be 
y*  rSi  V  fii«    arrested  in  an  action  wherein  the  judgment  demandedf  requires 

21  Abb  n'  ^^^  performance  of  an  act  the  neglect  or  refusal  to  perform 
C  267  •  Id.'  which  would  be  punishable  by  the  court  as  a  contempt  where 
821.  '  '  the  defendant  is  not  a  resident  of  the  State,  or  being  a  resi- 
dent, is  about  to  depart  therefrom,  by  reason  of  which  non- 
residence  or  departure  there  is  danger  that  a  judgment  or  an 
order  requiring  the  performance  of  the  act  will  be  rendered 
ineffectual 

§  661.  [Am'd  1877, 1886.]  In  a  case  specified  in  the  last 
section  the  order  of  arrest  can  be  granted  only  by  the  court 
is  always  in  its  discretion,  and  may  be  granted  or  serve<i 
either  before  or  after  final  judgment,  unless  an  appeal  from 
the  judgment  is  pending  upon  which  security  has  oeen  given 
sufficient  to  stay  the  execution  thereof.  In  either  of  the  cases 
specified  in  section  five  hundred  and  forty-nine  the  order 
cannot  be  served  after  final  judgment ;  but  it  may  be  granted 
where  a  proper  case  therefor  is  presented  at  any  time  before 
final  judgment. 

22  Hun,  665.       §  652.  The  recovery  of  judgment  in  a  court,  not  of  the 

State,  for  the  same  cause  of  action ;  or,  where  the  action  is 
founded  upon  fraud  or  deceit,  for  the  price  or  value  of  the 
property  obtained  thereby ;  does  not  affect  the  right  of  the 
plaintiff  to  arrest  the  defendant,  as  prescribed  in  this  title. 

§  553.  iAm?d  1877.]  A  woman  cannot  be  arrested,  as 
prescribed  in  this  title,  except  in  a  case  where  the  order  can  be 
granted  only  by  the  court  ;  or  yrlzsre  it  appears,  that  the  ao 
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too   is  to    recover  damages  for  a  wilful  injury  to  person, 
character  or  property. 

§  66^  [Am''d  1877.]  A  lunatic,  an  idiot,  or  an  infant  un- 
der the  age  of  fourteen  years,  if  arrested,  may  be  discharged 
from  arrest,  as  a  privileged  person,  in  the  discretion  of  the 
courtw  The  application  for  his  discharge  may  be  made,  in  his 
behalf,  by  a  relative,  or  by  any  other  i)erson  whom  the  court 
or  judge  permits  to  represent  him,  for  tne  purpose. 

§  3&3.  A  person  prosecuted  in  a  representative  capacity. 
AS  heir,  executor,  administrator,  legatee,  devisee,  next  of 
kin,  assignee,,  or  trustee,  caimot  be  arrested,  as  prescribed  in 
this  title,  except  for  his  personal  act. 

ARTICLE  SECOND. 
Grantiwo,  executing,  and  vacating  or  modifying  the 

Order  of  Arrest. 

i  556.  Order  required  for  arrest;  ?  563.  Arrest;  how  made. 

by     what    judge    to    be  564.  General    provision    as   to 

granted.  privilege  from  arrest  ;di»- 

S57-  Proof  necess^ary  to  procure  charge  of  privileged  per- 

order.  son. 

658-  When  order  may  be  grant-  565.  Privilege     of    officers    of 

ed;    effect  of  complaint  courts, 

subsequently  made.  566.  Defendant  arrested  to  have 

659.  Security,  upon  order  of  ar-  twenty  days  to  answer, 

rest  made  by  a  judge.  567.  When    application    to   be 

500.  Id.;  upon  order  of  arrest  made  to  vucate  order  of 

granted  by  the  court.  arrest,  etc. 

561.  Contents  of  the  order;  to  568.  How  and  to  whom  appHca- 
whom  directed;  when  to  tion  must  be  maoe ;  op- 
be  executed.  posing  It  bv  new  proofs. 

662.  Copies  of  papers  to  be  572.  Unreasonable  delay  to  pro- 
delivered  to  defendant;  ceed  by  plaintiff.  Effect 
originals  to  be  filed.  thereof. 

§  656.  [^m'd  1877.]    An  order  for  the  arrest  of  the  do-   15  Hun,  446 
feodant,  except  a.s  otherwise  prescribed  in  section  five  hun- 
dred and  fifty-one  of  this  act,  must  be  obtained  from  a  judge 
of  the  court  in  which  the  action  is  brought,  or  from  any 
county  judge. 

§  667.  lAnVd  1877,  1879.]  The  order  may  be  granted, 
in  a  case  specified  in  section  five  hundred  and  forty-nine  of 
this  act,  where  it  appears  by  the  affidavit  of  the  plaintiff  or 
any  other  person-  that  a  sufficient  cause  of  action  exists 
against  the  defenaant,  as  prescribed  in  that  section.  It  may 
be  granted,  in  a  ca.se  si>ei!ified  in  section  five  hundred  and 
fifty  of  this  act,  upon  the  like  proof  that  a  sufficient  cause  of 
suction  exists  against  the  defendant,  as  prescribed  in  that  sec- 
tion, and  of  the  other  matters,  extrinsic  to  tlie  cause  of  action, 
specified  in  that  section.  The  affidavit  may  also  contain  any 
statement  tending  to  determine  the  amount  of  bail  to  be  re- 
quired. 

S  668.  {Am'd  1877,  1879,  1886.]  Subject  to  the  provisions  14  Hun  29 
of  the  last  preceding  section  the  order  may  be  orranted  at  any  74  n.  y.'  491. 
time  after  the  coumiencement  of  the  action.  It  mav  also  be  16  Week. 
granted  to  accompany  the  summons,  but  at  any  time  after  !>»«.  502. 
ttie  filing  or  service  of  the  complaint  tlie  order  of  arrest  must  21  Abb.  N. 
be  vacated  on  motion  if  the  complaint  fails  to  set  forth  a  suf-  9;?*^'  ^  "• 
ficient  cause  of  action  as  rcviuirod  by  section  five  hundred  Jqsn  Y  364 
and  forty-nine  of  this  act,  but  where  tfie  order  is  ap[>lied  for  '   * 

after  the  filing  or  service  of  the  complaint,  the  court  before 
ginuticg  the  same  may  without  notice  direct  the  service  of  an 
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amended  complaint  so  as  to  conform  to  the  allegations  re^ 
quired  in  subdivisions  two  and  four  of  section  five  hundred 
and  forty -nine  of  this  act. 
3}  Han,  231.       §  569.  lAm'd  1879.]    Except  where  the  action  is  brougrht 
4JBL  ^*  ^^^  *  cause  specified  in  subdivision  third  of  section  five  hun- 

r^-  AiQ.  ^^^^  ^^^  forty-nine  of  this  act,  or  in  a  case  where  it  is  spe- 
28  Civ '  piS'  c^^^^y  prescribed  by  law  that  security  may  be  dispensed  with, 
B.  339  *  '  ^^  ^"®  security  to  be  given  is  specially  regulatea  by  law,  the 
jud^e.  before  he  grants  the  oroer,  must  require  a  written  un- 
dertalring,  on  the  part  of  the  plaintiff,  with  two  sufficient 
sureties,  to  the  effect  that,  if  the  defendant  recovers  judg- 
ment, or  if  it  is  flnalh'  decided  that  the  plaintiff  was  not  en- 
titled to  the  order  of  arrest,  the  plaintiff  will  pay  all  costs 
which  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  must  be  at  lea^ 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 

§  560.  Where  the  order  can  be  granted  only  by   the 
r  <m  court,  an  undertaking  on  the  part  of  the  plaintiff  may  \ye  dis- 

pensed  with.    If  it  is  required,  its  form,  and  the  security  to 
be  given  thereupon,  must  be  sucli  as  the  court  prescribes. 

2S  Hud,  114.  §  66 1 .  {Am'd  1877.]  The  order  must  be  subscribed  by  the 
plaintiiTs  attorney,  and,  except  where  it  is  granted  by  the 
court,  by  the  judge.  It  may  oe  directed,  either  to  the  sneriflf 
of  a  particular  county,  or,  generally,  to  the  sheriff  of  any 
county.  It  must  require  the  sheriff  forthwith  to  arrest  the 
defendant,  if  he  is  found  within  his  county ;  to  hold  hkn  to 
bail  in  a  specified  sum  ;  and  to  return  the  order,  with  his  pro- 
ceedings thereunder,  as  prescribed  by  law.  The  plaintiflTs 
attorney  may,  at  his  option,  by  an  endorsement  upon  the 
order,  or,  where  it  was  granted  by  the  court,  upon  tne  copy 
thereof,  delivered  to  the  sheriff,  fix  a  time  within  which  the 
defendant  must  be  arrested.  In  that  case  he  cannot  be 
arrested  afterwards  under  the  same  order. 

^  662.  {Am'd  1877,  1879.]  The  order  of  arrest,  or,  where 
it  IS  granted  by  the  court,  a  certified  copy  thereof,  subscribed 
by  tne  plaintifi^s  attorney  ;  and  in  eitner  case,  the  papers 
upon  which  the  order  was  granted,  with  the  undertaking,  if 
any,  must  be  delivered  to  the  sheriff,  who,  upon  arresting  the 
deiendant,  must  deliver  to  him  a  copy  thereof.  The  papers 
upon  which  the  order  was  granted,  with  the  undertaKing  if 
any,  piust  be  filed  with  the  order  of  arrest,  or  a  certified  copy 
thereof,  at  the  time  prescribed  for  filing  the  same  in  section 
five  hundred  and  ninety  of  this  act. 

§  663.  The  sheriff  must  execute  the  order  by  arresting 
the  defendant,  if  he  is  found  within  his  county,  and  keeping 
him  in  custody,  until  discharged  by  law. 

f  664.  [Am*d  1877, 1895,  amendment  to  take  effect  January  1, 
1896.]  This  title  does  not  abridge  or  affect  a  privilege  from 
arrest  given  by  luw,  or  a  right  of  action  for  a  breach  Uiereof. 
A  privileged  person  is  entitled  to  be  discharged  from  arrest, 
where  oiht  r  pi  ovii-ion  is  not  made  therefor  by  law,  by  the 
court,  orajudfje  thereof;  or  by  the  county  jndge  of  the 
county  where  the  arrest  was  made.  The  ordermnstbemade, 
upon  proof  by  affidavit,  of  the  facts  entitling  the  applicant 
to  the  discharge;  and  the  arrest  and  discharge  are  not  a  bar 
to  a  nevtr  arrest,  after  the  privilege  has  ceased.  The  court 
or  judge  may  make  the    order  without  notice,    or  may 
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idqnire  notice  to  be  given  to  the  sheriff,  or  to  the  plainti£P, 
cr  to  both. 

§  665.  An  officer  of  a  court  of  record,  apnomied  or  elect- 
ed pHirsuant  to  law,  is  privileged  from  art  est,  during  -he 
actual  sitting,  which  he  is  required  to  attend,  of  a  term  of  Jie 
court  of  whicn  he  is  an  officer,  and  no  longer ;  but  an  attorney 
or  counsellor  is  not  thus  privileged,  unless  he  is  employed  in  a 
cause,  to  be  heard  at  that  term. 

§  6SQ.  Except  where  an  order  of  arrest  can  be  granted   66  How.  Pt 
only  by  the  court,  a  defendant,  arrested  before  answer,  has   !• 
twenty  days  after  the  arrest,  in  which  to  answer  the  com- 
plaint ;  and  judgment  must  be  stayed  accordingly. 

§  567.  [^w'd  18T7.]    Except  where  an  order  of  arrest  can  2NY8taU 
be  p-anted  only  by  the  court,  a  defendant,  arrested  as  pre-  j^^p.  m6. 
scnbed  in  this  title,  mayj  at  any  time  before  final  judgment,    ^asj^.y  '^Oi. 
or.  if  he  was  arrested  within  twenty  days  before  final  judg- 
ment, at  any  time  within  twenty  days  after  the  arrest,  apply  2  App.  dIt. 
to  vacate  tne  order  of  arrest ;  or  to  reduce  the  amount  of  ^^» 
bail ;  or  to  increase  the  security  given  by  the  plaintiff ;  or  for 
one  or  more  of  those  forms  of  relief,  together,  or  in  the  alter- 
native.    In  a  case  where  the  order  of  arrest  can  be  granted 
only  by  the  court,  a  like  application  may  be  made,  at  any 
time  within  twenty  days  after  the  arrest ;  and  an  application 
to  increase  the  security  p^ven  by  the  plaintiff,  may  oe  made 
at  any  time  before  final  judgment. 

^  568.  lArti'd  1877.]    An  application,  specified  in  the  last   21  Abb.  N. 
section,  may  be  founded  only  upon  the  papers  upon  which  the   c.  821. 
order  was  granted  ;  in  which  case,  it  must  be  made  to  the  2  App,  Dlv. 
court   or,  if  the  order  was  granted  by  a  judge  out  of  court,  to  336. 
the  st.Aiie  judge,  in  court  or  out  of  courtj  and  with  or  without 
notice,  as  he  deems  proper,  and  the  application  must  be  heard 
upon  those  papers  only.    Or  it  may  be  founded  upon  proof, 
by  affidavit,  on  the  part  of  the  defendant ;  in  which  case,  it 
must  be  made  to  the  court,  or,  if  the  order  was  granted  by  a 
judge,  out  of  court,  to  any  judge  of  the  court,  upon  notice  ; 
and  it  may  be  opposed  by  new  proof,  by  affidavit^  on  the  part 
of  the  plamtifT,  lending  to  sustain  any  ground  of  arrest  reci- 
ted in  the  order,  and  no  other,  unless  the  defendant  relies  upon 
a  discharge  in  bankruptcy,  or  upon  a  discharge  or  exonera- 
tion, p-anted  in  insolvent  proceeding  ;  in  which  case,  the 
plaintiff  may  show  any  matter  in  avoidance  thereof,  which  he 
*night  show  upon  the  trial. 

§569.  [liepecUed  lST7.-\ 
§  570.  [Repealed  1877.] 
§  57 1 .  [Repecded  1877.]  85  Hun.  377. 

§  572.  Mm'd  1877,  1882,  1886.]   Except  in  a  ca^e  where  an  ,„  «,    ^ 

order  of  arrest  can  be  granted  only  by  tne  court  if  the  plain-  ^  D?K4flo 

tiflT  unreasonably  delays  the  trial  of  the  action  or  neglects  to  54  jj  1^  Sud- 

enter  judgment  therein  within  ten  days  after  it  is  in  his  power  er.  Ct.  "(J.  £ 

to  do  so,  or  neglects  to  issue  execution  against  the  person  of  8.)  129. 

the  defendant  within  ten  days  after  the  return  of  tne  execu-  44  Hun, 475. 

tion  against  the  property,  and  in  any  event  neglects  to  issue  }?  ^^^  ,^- 

the  same  within  three  months  after  the  entry  of  the  judgment,  i^'o .  iP  Jj" 

or  whenever  it  shall  appear  to  the  satisfaction  of  the  court  221-  S  Id 

that  the  plaintiff  In  an  action,  or  a  iudgment  creditor  in  a  977.' 

judgment,  delays  the  enforcement  of  nis  remedies  therein  by  27N.Y.8t«to 

collusion,  or  for  the  purpose  of  allowing  the  debtor  to  remain  Rep.  266 
in  priscm  under  the  mandate  in  any  other  action,  before  the 
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issuing  of  the  mandate  in  favor  of  such  creditor,  so  as  to  pro- 
duce a  continued  and  ext-ended  imprisonment  by  virtue  of 
the  separate  mandates  in  the  different  actions,  the  defendant 
must  upon  his  application,  made  upon  notice  to  the  plaintiiT, 
be  discnarged  from  custody  if  he  has  already  been  taken 
under  the  mandate  against  him  in  such  action  ;  or  if  he  has 
not  yet  been  imprisoned  therein,  be  relieved  from  imprison- 
ment by  virtue  of  such  mandate,  by  the  court  in  which  the  ac- 
tion was  commenced,  unless  reasonable  cause  is  shown  why  the 
application  should  not  be  granted.  A  defendant  discharged 
as  jjrescribed  in  this  section  shall  not  be  arrested  upon  an  exe- 
cution issued  upon  the  judgment  in  the  action. 

ARTICLE  THIRD. 

DlSCHAROING  THE  DEFENDANT  UPON  BAIL  OR  DEPOSIT  ;  JUSTI- 
FICATION OF  THE  Bail,  and  Disposition  of  the  Deposit. 

I  573.  Defendant  to  be  discharg-  §  582.  Deposit   of    money   with 

ed  on  bail  or  deposit.  Rheriff. 

674.  When  defeadant  may  elect  583.  Payment  of  depoait   into 

to  give  bail,  etc.,  or  bond  court  by  sheriff, 

for  liberties.  584.  Substituting    bail    for  de- 

676.  Undertaking  of  the  bail ;  posit. 

what  to  contain.  585.  How  deposit  disposed  of. 

576.  Examination    of  persons  586.  When  deponii  tobe  paid  to 

offered  as  bail.  a  third  person. 

677.  Filing,    etc.,   of  papers;  587.  Sheriff,  when  liable  as  bail; 

plaintiflTs  Acceptance  or  his  discharge    from  lia- 

rejection  of  bail.  bility. 

678.  Notice     of    iuHtification  ;  588.  Proceedings  on  judgment 

new  undertaking,  ifother  against  sheriff, 

bail  Ih  given.  589.  Bail  liable  to  sheriff. 

679.  Qualificaiions  of  bail.  590.  l^iling  papers  if  bail  not 

680.  Justification  of  bail.  given. 

681.  Allowance  of  bail. 

§  673.  The  defendant,  at  any  time  before  he  is  in  con- 
tempt, where  the  order  can  be  prantod  only  hy  the  court,  or, 
in  any  otber  case,  at  any  time  oefore  execution  against  his 
person,  must  be  discharged  from  arrest,  either  upon  giving 
Dail,  or  uix)n  deix)sitlng  the  sum  specified  in  the  order  oi 
arrest.  Tne  defendant  may  give  bail,  or  make  the  deposit, 
immediately  upon  his  arrest,  at  any  hour  of  the  day  or  night ; 
and  he  must  have  reasonable  opportunity  to  see  ♦  for  and  to 
procure  bail,  before  being  committed  to  jail. 

§  674.  Where  the  defendant  is  actually  confined  in  the 
jail,  by  virtue  of  an  order  of  arrest,  and  final  or  interlocutory 
judgment  has  been  rendered  against  him  in  the  action,  but  an 
execution  against  his  person  has  not  been  is.sued,  he  may  elect, 
either  to  give  a  bond  for  the  liberties  of  the  jail,  or  to  give 
bail  or  make  a  deposit,  as  prescribed  in  this  article. 

118  N.  Y.  187:       §  676.  The  defendant  may  give  bail,  by  dehvering  to  the 

122  Id.  551.     sheriff  a  written  undertaking,  m  the  sum  specified  in  the  order 

of  arrest,   executed  by  two  or  more  sufficient  bail,  stating 

their  places  of  residence  and  occupations,  to  the  following 

effect  : 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  court, 
that  tlie  defendant  will  obey  the  direction  of  court,  or  of  an 
appellate  court,  contained  in  an  order  or  a  judgment,  requir- 
ing him  to  perform  the  act  specified  in  the  order  ;  or,  in  de- 
fault of  his  so  doing,  that  he  will,  at  all  times,  render  himself 
amenable  to  proceedings  to  punish  him  for  the  omission. 

•  So  in  original. 
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2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant 
will  deliver  it  to  the  plaintiff,  if  delivery  thereof  is  adjudged 
in  the  action,  and  will  pay  any  sum  recovered  against  him  in 
the  action. 

3.  In  any  other  case,  that  the  defendant  will,  at  all  time^ 
render  himself  amenable  to  any  mandate  which  may  be  issued 
to  enforce  a  final  judgment  against  him  in  the  action. 

§  676.  lAm'd  1877,  1879.]  It  is  not  necessary  that  the 
undertaking  should  be  approved  or  accompanied  with  an 
affidavit  of  justification  of  the  biiil.  But  the  officer  taking  the 
acknowledgment  of  the  undertaking,  must,  if  the  sheriff  so  re- 
quires, examine  under  oath,  to  a  reasonable  extent,  the  per- 
sons offering  to  become  bail,  concerning  their  property  and 
their  circumstances.  The  examination  must  be  reduced  to 
writing,  subscribed  by  the  bail,  and  annexed  to  the  under 
taking. 

§  677.  lArn^d  1879.]  Within  three  days  aft-er  bail  is  given, 
the  sheriff  must  deUver  to  the  plaintiff's  attorney  copies, 
certified  by  hina,  of  the  order  of  arrest,  return  and  underta- 
king. The  plaintiff's  attorney,  within  ten  days  thereafter, 
muit  serve  upon  the  sheriff  a  notice  that  he  does  not  accept 
the  bail ;  otherwise  he  is  deemed  to  have  accepted  them,  and 
the  sheriff  is  exonerated  from  Uability. 

$5  578.  Within  ten  days  after  the  receipt  of  the  notice,  16  Miso.  ML 
the  sheriff  or  the  defendant  may  serve  upon  the  plaintiff's 
attorney,  notice  of  the  justification  of  the  same  or  other  bail, 
specifying  the  place  of  residence  and  occupation  of  each 
01  the  laXter,  before  a  judge  of  the  court,  or  a  county  judge, 
at  a  specified  time  and  place ;  the  time  to  be  not  less  than  five 
nor  more  than  ten  days  thereafter,  and  the  phice  to  be  within 
the  county  where  one  of  the  bail  resides,  or  where  the  defend- 
ant was  arrested-  If  other  bail  are  given,  a  new  undertaking 
must  be  executed,  as  prescribed  in  section  five  hundred  and 
seventy  five  of  this  act 

§  679.   The  qualifications  of  bail  are  as  follows  : 
X.  Eaoh  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  or- 
der of  arrest,  exclusive  of  property  exempt  from  execution : 
but  the  judge,  on  iustification,  mav  allow  more  than  two  bail 
to  justify,  severally,  in  sums  less  than  that  specified  in  the  or- 
der, if  the  whole  justification  is  equivalent  to  that  of  two  suf- 
ficient bail 

§  680.  For  the  purpose  of  justification,  each  of  the  bail  16  MJsc.  661. 
must  attend  before  the  judge,  at  the  time  and  place  men- 
tioaed  in  the  notice,  and  be  examined  on  oath,  on  the  part  of 
the  plaintiff,  touching  his  sufficiency,  in  such  manner  as  the 
judi^e,  in  his  discretion,  thinks  proper.  The  judge  may,  in  his 
discretion,  adjourn  the  examination  from  day  to  day,  until  it 
is  completed ;  but  such  an  adjournment  must  always  be  io  the 
.  next  judicial  day,  unless  by  consent  of  parties.  If  required 
by  the  plaintiff's  attorney,  the  examination  must  be  reduced 
to  writing,  and  subscribed  by  the  baiL 

5  581.  If  the  judge  finds  the  bail  sufficient,  he  must  annex  93N.Y.  W. 
tha  examination  to  the  undertaking,  indorse  his  allowance 
thereon,  and  cause  them  to  be  filed  with  the  clerk.    The  shcr- 
ii  IS  thereupon  exonerated  from  liability. 
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23  Abb.  N.       §  582.  ThA  defendant  may,  instead  of  ^vingbail,  depos- 
0. 82L  it  with  the  sheriflT  the  sum  specified  in  the  order.    The  sheriff 

must  thereupon  give  the  defendant  a  certificate  of  the  depos- 
it, and  discharge  him  from  custody. 

§  683.  The  sheriff  must,  within  four  days  after  the  de- 

}?  iwo  posit,  paj  it  into  oo}irt.    He  must  take,  from  the  officer  re- 

c.  820.  ceiving  it,  two  certificates  of  the  payment,  one  of  which  he 

must  deliver  to  the  plaintiff,  and  the  other  to  the  defendant. 

For  a  default  in  making  the  payment,  the  official  bond  of  the 

sheriff  may  be  prosecuted,  as  m  any  other  case  of  delinquency. 

I  How  Pr.       §  SQ4.  If  money  is  deposited,  as  prescribed  in  the  last  two 

N  8. 274.       sections,  bail  may  be  given,  and  may  justify  upon  notice,  at 

18  Abb.  IN.   any  time  before  the  expiration  of  the  right  to  be  dischargea  on 

C.  320.     '       bail.    Thereupon  the  ]udge,  before  whom  the  justification  is 

had,  must  direct,  in  tLe  order  of  allowance,  that  the  money 

deposited  be  refunded  to  the  defendant,  or  his  representative, 

and  it  must  be  refunded  accordingly. 

18  Abb.  N.       §  686.  If  money  deposited  is  not  refunded,  as  prescribed 
C.  320.  in  the  last  section,  it  is,  in  a  case,  where  the  order  of  arrest 

could  be  granted  only  by  the  court,  subject  to  the  direction  of 
the  court,  as  justice  requires,  before  and  after  the  judgment. 
In  any  other  case,  if  it  remains  on  deposit,  when  nnal  judg- 
ment is  rendered  for  the  plaintiff,  it  must  be  applied,  under 
the  direction  of  the  court,  in  satisfaction  of  the  judgment ;  and 
the  surplus,  if  any,  must  be  refunded  to  the  defendant,  or  his 
representative.  If  the  final  judj^meut  is  for  the  defendant,  or 
the  action  abates^  or  is  discoutmued,  the  sum  deposited,  and 
remaining  unapphed,  must  be  refunded  to  the  defendant  oi 
his  representative. 

18   Abb.  N.       §  686.  At  any  time  before  the  deposit  is  paid  icto  court, 
C.  320.  the  defendant  may  deliver  to  the  sheriff  a  written  direction, 

to  pay  it  to  a  third  person,  therein  specified,  in  the  event  that 
the  defendant  becomes  entitled  to  a  return  thereof;  but  with- 
out expressing  any  other  contingency.  The  direction  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  :  and  the  sheriff  must  deliver  it  to  the  of- 
ficer who  receives  tne  deposit,  who  aiust  note  the  substance 
thereof,  with  the  entries  or  the  deposit,  in  his  books,  and  upon 
the  two  certificates  of  payment  mto  court.  The  money  thus 
deposited  is  deemed  the  property  of  the  third  person,  subject 
to  the  plaintiff's  interest  therein  ;  and  subject  to  the  rights  of 
a  creditor  of  the  defendant,  where  the  direction  was  given  for 
the  purpose  of  hindering,  delaying,  or  defrauding  creditors. 
The  money,  or  the  residue  thereof;  must  be  paid  to  the  third 
person,  where,  by  the  provisions  of  the  last  two  sections,  it  ia 
required  to  be  refunded  to  the  defendant,  or  his  representa- 
tive. 

§  687.  [Aw»dl877.]    If,  after  the  defendant  is  arrested, 
he  escapes  or  is  rescued,  or  the  bail,  if  any,  ^ven  by  him.  do  ' 
2  "cW*  Pro.   ^^^  justify,  when  they  are  not  accepted,  or  if  the  sheriff  fails 
^l^  to  pay  the  deposit  into  court  as  reciuired  by  section  five  hun- 

ered  and  eighty -three  of  this  act,  tne  sheriff  is  liable  as  baiL 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel, 
discharge  himself  from  liability,  by  the  giving  and  justifica- 
tion of  bail,  as  follows : 

1.  If  the  case  is  one  where  the  order  could  be  granted  only 
by  the  court,  at  any  time  before  the  court  directs  Ihe  perform- 
ance of  the  act  specified  in  the  order. 
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2.  In  an^  other  case,  at  any  time  before  an  execution  is 
iaBued  against  the  person  of  the  defendant  upon  a  judgment 
in  the  action. 

§  588.  If  judgment  is  reoovered  against  the  sheriff,  upon 
h»  liability  as  bail,  and  an  execution  thereon  is  returned 
wholly  or  portly  unsatisfied,  the  official  bond  of  the  sheriff 
may  be  prosecuted,  as  in  any  other  case  of  delinquency. 

§  689.  lAm*d  1877.]  The  bail  taken  ujjon  the  arrest,  unless 
they  justify,  or  other  bail  are  ^ven  and  justify,  are  Uable  to 
the  sheriff  for  all  damag«%  which  he  sustains  by  reaaon  of  the 
omission. 

§  690.  [Am'd  1879.]  Withhi  temdays  after  the  def^dant 
is  arrested  if  he  does  not  g^ve  baiL  or  il  he  g^ves  bail,  '^^thin 
ten  days  after  the  justification  of  tiie  bail«  tne  sheriff  must  file 
with  the  clerk  the  order  of  arrest,  or,  where  it  was  sp^aAted 
by  the  court,  the  certified  copy  thereof,  delivered  to  lyUn, 
with  his  return  thereupon  endorsed,  the  papers  upon  which 
the  order  of  arrest  was  granted,  and  the  undertanng  ^ivea 
on  the  part  of  the  plaintin.  Where  an  order  of  arrest^  cbrecl- 
ing  the  arrest  of  two  or  more  defendants,  has  been  executed 
as  to  one  or  more,  but  not  as  to  all  of  theni.  the  sheriff  maj 
file  a  copy  of  the  order  of  arrest,  instead  of  the  original 

ARTICLE  FOURTH. 

CHABGINO  AlfD  DISOHABOINO  BaIL. 

I  Ml.  When  defendant  may  be  sgainst. 

surrendered.  {  597.  Certain  executionii  neoes* 

fi02.  How     sarrender     to     tw  sary  before  action  againit 

made;    exoneration    of  bail. 

bail  therenpoD.  M8.  Duty  of  sheriff  on  such 
603.  fiail  may  arrest   defend-  executions. 

ant.  699.  Defences  in  action  against 
6M.  Voluntary  surrender;  6z-  bail. 

oneration  of  ball  there-  600.  Belief  of  bail  where  princi- 

upon.  pal    is    imprisoned     on 

605.  Bights,  etc.;  of  sheriff  who  criminal  charge. 

is  liable  as  bail.  001.  Bail  exonerated  by  death, 
596.  Bail;      bow       proceeded  etc. 

§  691.  Except  in  an  action  to  recover  a  chattel,  the  bail  8  Miso.  646. 
may  surrender  tne  defendant  in  their  own  exoneration,  or  the 
defendant  may  surrender  himself  in  exoneration  of  tne  bail, 
before  the  expiration  of  the  time  to  answer,  in  an  action 
against  theno.  The  surrender  must  be  made  to  the  sheriff  of 
the  county,  where  the  defendant  was  arrested. 

§  692.  Where  the  bail  surrender  the  defendant,  the  sur- 
render must  be  made  in  the  following  manner : 

1.  They  must  talce  the  defendant  to  the  sheriff,  and  require 
him,  in  writing,  to  take  the  defendant  into  his  custody. 

2.  A  certified  copjr  of  the  undertaking  of  the  bail  must  be 
dehvered  to  the  sheriff,  who  must  detain  the  defendant  in  his 
custody  thereuix)n,  as  upon  the  original  mandate,  and  must, 
by  a  certificate  in  writing,  acknowledge  the  surrender.  U|x)n 
the  application  of  the  bail,  made  upon  notice  to  thejplaintifPs 
attorney,  and  upon  production  of  the  sheriff's  certincate  and 
a  copy  of  the  undertaking,  a  judge  of  the  court,  or  the  county 
judge  of  the  countv  where  the  action  is  triable,  may  make  an 
order,  directing  that  the  bail  be  exonerated.  On  filing  the 
order  and  the  papers  used  on  the  application  therefor,  the  bail 
are  exonerated  accordingly. . 
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f603.  [Am?d  1877.]  For  the  purpose  of  sqrrendering  the 
Bndant,  the  bail,  at  any  place  or  at  any  time  before  they 
are  finally  charged,  may  themselves  arrest  him,  or,  by  a 
written  authority,  endorsed  on  a  certified  copy  of  the  unaer- 
taking,  may  empower  another  person  to  do  so.  And  one  or 
more  of  the  bail  may  thus  arrest  and  surrender  the  defen.'lant, 
although  the  others  do  not  join  with  him  or  them,  for  that 
purpose. 

§  594.  Where  the  defendant  surrenders  himself  in  r»on- 
eration  of  his  bail,  he  must  present  himself  to  the  sheriff,  and 
require  the  sheriff,  in  writing,  to  take  him  into  custody,  in 
exoneration  of  his  bail.  The  sheriff  must  detain  him  accord- 
ingly, as  prescribed  in  subdivision  second  of  section  five  hun- 
dred and  ninety-two  of  this  act ;  and,  if  requested  by  the  bail, 
at  any  time  after  the  surrender,  tae  sheriff  must,  by  a  certifi- 
cate m  writing,  acknowledge  the  surrender.  An  order  for 
the  exoneration  of  the  bail  may  be  procured,  as  prescribed  in 
section  five  hundred  and  ninety-two  of  this  act. 

4  Month.  L.  §  505.  Where  the  sheriff  is  liable  as  bail,  he  has  all  the 
Bui.  7.  rignts  and  privileges,  and  is  subject  to  all  the  duties  and 

liabilities  of  oail ;  and  bail  given  by  him,  in  order  to  discharge 
himself  from  Uability,  must  be  regarded  as  the  bail  of  the  de- 
fendant in  the  action.  But  this  section  does  not  apply  to  an 
action  to  recover  a  chattel ;  or  to  a  case  where  a  defence 
arises  to  an  action  against  the  bail,  in  consequence  of  an  act 
or  omission  of  the  sheriff. 

§  596.  In  case  of  failure  to  comply  with  '•he  undertaking, 
the  bail  may  be  proceeded  against  by  aotioTi  and  not  other- 
wise. 

17  Han  232.  §  597.  An  action  may  be  brought,  as  »  rescribed  in  the 
4  Montfi.  L.  1^  section,  in  a  case  where  the  order  oi  arrest  could  be 
Bui.  7.  *  granted  only  by  the  court,  at  any  time  after  the  bail  have 
failed  to  comply  with  their  undertaking.  Where  the  under- 
taking was  given  in  an  action  to  recover  a  chattel,  an  action 
may  oe  brought  thereupon,  at  any  time  fvfter  the  return, 
wholly  or  partly  unsatisfied,  of  an  execution  f  t  the  delivery  of 
the  possesion  of  the  chattel,  with  respect  tf  which  the  order 
of  arrest  was  granted.  In  any  other  case,  \n  action  cannot 
be  brought,  as  prescribed  in  the  last  section,  until  the  follow- 
ing requisites  have  been  complied  with  : 

1.  An  execution,  against  the  property  of  the  defendant, 
must  have  been  issued  to  the  sheriff  of  the  county  in  which  he 
•was  arrested,  and  returned  by  that  sheriff,  wh  ^lly  or  partly 
unsatisfied. 

3.  An  execution,  against  the  person  of  the  de  ^ndant,  must 
have  been  issued  to  the  same  sheriff,  and  by  him  .•eturned,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the 
defendant  could  not  be  found  within  his  ooimty. 

§  598.  lAnVd  1877.1    The  sheriff  must  diligently  endeavor 
88  N.Y.  611.    to  enforce  an  execution  issued  and  delivered  to  hun,  as  pre- 
scribed in  the  last  section,  notwithstanding  any  diroction  he 
may  receive  from  the  plaintiff,  or  his  attorney. 

88  N  Y  611  §  599.  [Am'd  1877.]  In  an  action  against  bail,  i  t  a  de- 
4on!y.8up^  fence,  that  an  execution,  against  the  property,  or  agi  1st  the 
er.  Ct.  (J.  St  person,  of  the  defendant  in  the  original  action,  was  not  .^ued, 
B.)  206.  as  prescribed  in  section  five  hundred  and  ninety-seven  of  this 

act ;  or  that  it  was  not  issued  in  sufficient  time  to  enable  the 
sheriff  to  enforce  it ;  or  that  a  direction  was  given,  or  other 
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fraadulent  or  collusive  means  were  used,  by  the  plaintiff  or 
his  attorney,  to  prevent  the  service  thereof. 

§  600.  If  the  defendant  m  the  ori^al  action,  after  his   JiP^i*^^ 
discharge  upon  bailj  is  imprisoned,  either  within  or  without   J?  (5t[*/j  5 
the  State,  upon  a  criminal  charge,  or  a  conviction  of  a  crimi-   g  Cgo^^ 
nal  offence,  the  court,  in  which  an  action  agjiinst  the  bail  is   5'  qi^.  p^. 
pending,  may,  before  the  expiration  of  the  time  to  answer,    367. 
and  upon  notice  to  the  adverse  party,  make  such  an  order  for 
the  relief  of  the  bail,  as  justice  requires. 

§  601.  lAm^d  1877.]  Except  in  an  action  to  recover  a 
chattel,  the  biiil  must  be  exonerated  where  either  of  the  fol- 
lowing events  occurs,  before  the  expiration  of  the  tin)it  to 
answer  in  an  action  against  them  : 

L  The  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  oDligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  re- 
spect to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  as  prescribed  m  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the 
action  against  the  bail,  the  court  may,  m  its  discretion,  impose 
the  payment  of  the  plaintiffs  costs  and  exjwnses,  incurred 
after  the  return  of  the  execution  against  the  person,  as  a  con- 
dition of  allowing  the  exoneration.  And  the  court  may,  by 
an  order,  made  upon  notice  to  the  adverse  party,  grant  such 
farther  time  as  it  deems  just,  after  answer,  for  the  surrender 
of  the  original  defendant.  In  that  case,  his  surrender,  within 
the  time  so  granted,  has  the  same  effect,  as  if  it  had  been 
made  before  answer. 

TITLE  n. 

Injunction, 

AsnOLB  1.  Cases  where  an  injunction  may  be  granted ;  granting  and 
serrlce  of  an  Injunction  order. 

2.  Secnrlty. 

3.  Vacating  or  modifying  an  injunction  order 

ARTICLE  FIRST. 

Cakes  where  an  Injunction  may  be  granted  ;  geantinq 

AND  Service  of  an  Inju.vction  Order. 

I  602.  Writ  of  injunction  aboJijih-       §  606.  By  whom  injunction  grant- 

ed,  and  order  substituted.  ed  I  n  otlier  case?. 

6(j3.  Injunction,  when  the  right  607.  Proof  necessary  to  procure 

thereto  depends  upon  the  Injunction. 

nature  of  the  action.  608.  At   what   time  the   order 
604.  Id.;  when  the  right  thereto  may  be  granted. 

depends  upon   extrinsic  609.  When  notice  required  or 

factH.  not  required.    Injunction 

606.  Restrictions  apon  injnnc-  pending  an  application. 

tions   to    restrain    State  610.  Order  must  recite  grounds; 

officers.  service  of  order. 


§  602.  The  writ  of  injunction  has  been  alx)lished.     A  tern-  61  state Eep. 
porary  injunction  may  be  granted  by  order,  as  prescribed  in   ''22. 
this  article.  2  Abb.  N.  C. 

§  603.  Where  it  appears,  from  the  complaint,  that  the    463. 

Slaintiff  demands  and  is  entitled  to  a  judj^ment  against  the    ^J;  ^jJVj"  J 
efendant,  restraining  the  commission  or  continuance  of  an    J  j  227 
act,  the  commission  or  continuance  of  which,  during  the  pen-    \g  Hun,  19. 
d^ncy  of  the  action,  would  produce  injury  to  the  plaiutin,  an   le  civ.  'Pro. 
iniimctioa  order  may  be  granted  to  restrain  it.    The  case   129. 
J  ^  o  136NY.M-J. 

I  App.  Vlr. 
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provided  for  in  this  section,  i6  described  in  t;uis  act^  as  a  case 
where  the  right  to  an  injunction  depends  upon  the  nature  of 
the  action. 

13CK.Y  2«2.  §  604,  lAm'd  lS77.-\  In  either  of  the  following  cases,  an 
T  Hlsc  126.  injunction  order  may  also  be  granted  in  an  action : 

1.  Where  it  appears,  by  affidavit,  that  the  defendant,  dur- 
ing the  pendency  of  the  action,  is  doing,  or  procuring,  or 
suffering  to  be  done,  or  threatens,  or  is  aTOut  to  do,  or  to  pro- 
cure, or  suffer  to  be  done,  an  act,  in  violation  of  the  plaintiff^s 
lights,  respecting  the  subject  of  the  action,  and  tending  to 
render  the  judgment  ineffectual,  an  injunction  order  may  be 
granted  to  restrain  him  therefrom. 
09  How.  Pr.  2.  Where  it  appears,  by  affidavit,  that  the  defendant,  dur- 
608.  ing  the  pendency  of  the  action,  threatens,  or  is  about  to 

13  CIt.  Pro.  remove,  or  to  dispose  of  his  property,  with  intent  to  defraud 
**••  the  plaintiff,  an  injunction  order  may  be  granted  to  restrain 

the  removal  or  disposition. 

24  Week.        A  ^^*      [4m*d  1896,  amendment  to  take  effect  January  1, 

Die.  474.'       1896.]    Where  a  dnty  is  imposed  by  statute  npon  a  Stiite 

46  Hun,  607.  officer,  or  board  of  State  omcers,  an  injunction  order  to  re- 

129N.  Y.iw.  strain  him  or  them,  or  a  person  employed  by  him  or  them, 

i44N.T.aoi.  from  the  performance  of  that  duty,  or  to  prevent  the  execn- 

tion  of  the  statute,  shall  not  be  granted,  except  by  the 

supreme  court,  at  a  t^m  thereof,  sitting  in  the  department 

in  which  the  officer  or  board  is  located,   or  the  duty  is  re- 

aniri  d  to  be  performed;  and  upon  notice  of  the  appUoation 
lerefor  to  the  officer,  board,  or  other  person  to  be  re- 
strained. 

62  N. Y.  Sup-  §  606.  Except  where  it  is  otherwise  specially  prescribed 
er.  Gt  (J.  A  by  law,  an  injunction  order  may  be  granted  by  the  court  in 
8.)  68.  which  the  action  is  brought,  or  By  a  judge  thereof,  or  by  any 

132  N. Y.  403.  county  judge  ;  and  where  it  is  granted  by  a  judge,  it  may  he 
enforced  as  the  order  of  the  court. 

§  60*7.  lAm'd  1877.]  The  order  may  be  granted,  where  it 
appears  to  the  court  or  judge,  by  the  affidavit  of  the  plaintiff, 
or  any  other  person,  that  sufficient  grounds  exist  therefor. 

186  M.Y.  262.  §  608.  lAm^d  1877.  ]  The  order  may  be  granted  to  accom- 
pany the  summons,  or  at  anv  time  after  the  commencement 
of  the  action  and  before  final  judgment. 

§  609.  [Am^d  1877.]  The  order  may  be  granted,  upon  or 
without  notice,  in  the  discretion  of  the  court  or  judge,  unless 
the  defendant  nas  answered  ;  in  which  case,  it  can  be  granted 
only  upon  notice,  or  an  order  to  show  cause.  Where  an  appli- 
cation for  an  injunction  is  made  upon  notice,  or  an  order  to 
show  cause,  either  before  or  after  answer,  the  court  or  judge 
may  enjoin  the  defendant,  until  the  hearing  and  decision  of 
the  application. 

8  Month.  L  §610.  The  injunction  order  must  briefly  recite  the  g^rounds 
Bui.  93.  'for  the  injunction.  Where  it  is  granted  by  the  court,  it  must 
12N.Y.SUie  be  served  by  delivering  a  certified  copy  thereof  ;  where  it  is 
Rep.  370.  granted  by  a  judge,  it  must  be  served  oy  showing  the  original 
iQo  I*""©,  order,  and  delivering  a  copy  thereof.  Service  of  the  oraer, 
TifiAo  asflL  "P^^'*  *  corporation,  may  be  made  as  prescribed  in  this  act.  for 
|»wo.  wn^  making  personal  service  of  a  summons  upon  a  corporation. 
Copies  or  the  papers,  upon  which  the  order  ^^j^^i^ed^  miisfe 
be  delivered  witn  the  copy  of  the  order.  -c)  . 
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ARTICLE  SECOND. 

Security. 

j  611.  Security,  on  sUylng  pro-  2  <^17-  ^^'i  damages  to  ioolad^ 

ceedinsa  in  an  action,  be*  waste, 

fore  trial.  618.  Deposit  may  be  dipensed 

ei2.  Id.;  after  trial,  and  before  with. 

Judgment.  619.  Undertaking  and  deposit; 

613.  Id.;  after  Judgment.  when  dinpenned  with. 

614.  Money  deposited  may  be  620.  Security  in  other  oases. 

paid  over.  621.  Special  cases  excepted. 

615.  undertaking    to    be   can-  623.  Damages;  how  ascertained. 

ceiled  thereupon.  624.  Damages   sustained   by  * 

616.  Security,  on   staying   pro-  third  person. 

ceediogs  after  rerdict,  in  625.  Aotion    on    the    underta- 

ejectment  or  dower.  king. 

§  611.  An  injunction  order  shall  not  be  granted,  to  stay  7  Miao.  869, 
the  trial  of  an  action,  in  which  the  complaint  demands  judg-  890. 
ment  for  a  sum  of  money  only,  after  issue  has  been  joined 
therein,  unless  the  party  apolying  therefor  gives  an  under- 
taking to  the  party  enjoinea,  with  sufficient  sureties,  to  the 
effect,  that  he  will  pay  to  the  partv  enjoined,  or  his  repre- 
sentative, all  damages  and  costs,  which  may  be  recovered  by 
htm  in  the  aotion  stayed  by  the  injunction,  not  exceeding  a 
sum,  specified  in  the  widertaking;  and,  also,  all  damages  and 
costs  tnat  mav  be  awarded  to  him,  in  the  action  in  which  the 
injunction  order  is  g^nted. 

§  012.  An  injunction  order  shall  be  not  granted,  to  stay 

Sroceedings  in  an  action  specified  in  the  last  section,  after  ver- 
ict,  report,  or  decision,  and  before  final  judgment  thereupon, 
unless  a  sum  of  money,  sufficient  to  cover  the  sum  awardea  b^ 
the  verdict,  report,  or  decision^  and  the  costs  of  the  action,  is 
first  paid,  by  the  party  applying  for  the  injunction  into  the 
court,  in  which  his  action  is  commenced,  or  an  undertaking  for 
the  pttjrment  thereof,  with  interest,  is  given,  as  prescribed  in 
this  article. 

§  613.  lAni'd  1877.]    An  injunction  order  shall  not  be  TWeek.Dig 

granted,  to  stay  proceedings  upon  a  judgment  for  a  sum  of  226. 

money,  unless  the  following  requisites  are  complied  with,  by  JJ  ^o^-  P^» 

the  party  applying  therefor  :  Jj-  .     p^ 

1.  The  fuU  amount  of  the  judgment,  including  interest  and  310       "^^ 
costs,  must  be  paid  by  him,  into  the  court  in  which  his  action 

is  commenced ;  or  an  undertaking  in  lieu  thereof  must  be 
g^ven,  as  prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  sufficient  sure- 
ties, to  pay  to  the  party  enjoined,  aJl  damages  and  costA, 
which  may  be  awarded  to  him  by  the  court,  in  the  action  in 
which  the  injunction  order  is  g^^nted  ;  not  exceeding  a  sum, 
specified  in  the  undertaking. 

§  614.  Money  paid  into  court,  as  prescribed  in  the  last  two 
sections,  may  be  pseud  over,  by  tne  oirection  of  the  court,  to 
the  party  whose  proceedings  are  stayed,  upon  bis  giving  an 
undertaking  to  the  people  or  the  State,  with  sufficient  sureties, 
in  a  sum  fixed  bv  the  court,  to  pav  the  money  and  interest,  or 
any  part  thereof,  as  directed  in  the  order  or  judgment  of  the 
court. 

§  616.  Where  money  so  paid  into  court  has  been  paid 
over  to  the  party  whose  proceeding  are  stayed,  if  the  final 
decision  of  tne  action,  in  which  the  injunction  order  is  granted, 
is  ajpUnst  th^  psirty  obtaining  it,  the  court  must  give  such  dr 
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rections,  as  justice  requires,  with  respect  to  cancelling  the  un- 
dertaking ^ven  by  the  successful  party ;  making  perpetual 
the  injunction  staying  collection  of  the  judgment ;  and  requir- 
ing the  judgment  to  be  discharged  of  record. 

§  616.  An  injunction  order  shall  not  be  granted,  to  stay 
proceedings  in  an  action  of  ejectment,  or  for  dower,  after 
verdict,  report,  or  decision,  unless  the  party  applying  there- 
for gives  an  undertaking?,  with  sufficient  sureties,  to  pay  t ) 
the  party  enjoined,  or  his  representative,  all  damages  ami 
costs,  not  exceeding  a  sum  specified  in  the  undertaking,  which 
may  be  awarded  to  him,  in  the  action  wherein  the  injunction 
was  granted. 

§  61Y.  Where  an  undertaking  is  given,  a.s  prescribed  in 
the  last  section,  the  damages  to  be  paid,  upon  the  vacating  of 
the  injunction  order,  or  the  decision  of  the  action  against  the 
party  obtaining  it,  include,  not  only  the  reasonable  rents  and 
profits  of  the  real  property,  recovered  by  the  verdict,  report, 
or  decision,  but  all  waste  committed  upon  the  property,  after 
the  granting  of  the  injunction. 

^.  Week.  §  618.  In  a  case,  where  money  is  required  by  the  forer 

i;jg.  44«,  ^omg  sections  of  this  article,  to  be  paid  into  court,  the  court  or 
judge  may  dispense  with  the  payment,  and  may  require  the 
party  to  give,  in  lieu  thereof,  an  undertaking,  with  two  or 
more  sureties,  to  pay  the  sum  specified,  with  interest,  us  di- 
rected by  the  court.  If  an  undertaking  is  required,  in  addi- 
tion to  the  deposit,  both  undertakings  may  be  contained  in  the 
same  instrument,  at  the  election  of  the  party  applying  for  the 
injunction. 

§  619.  The  foregoing  sections  of  this  article  do  not  apply 
to  a  case,  where  an  injunction  order  is  applied  for,  to  stay 
proceedings  in  another  action,  on  the  ground  that  a  judgment, 
verdict,  report,  or  decision  therein  was  obtained  by  actual 
fraud.  In  that  case,  the  court  or  judge  gi*anting  the  injunc- 
tion order  may  dispense  with  the  deposit  of  money,  or  the 
execution  of  an  undertaking,  except  as  prescribed  in  tne  next 
section. 

§620.  lAm*d  1S77.]    Where  special  provision  is  not  other- 

11  niv.  Pro.    -wise  made  bv  law  for  the  security  to  be  given  upon  an  injunc- 

*^^-  tiou  order,  the  party  applying  therefor  must  give  an  under- 

0  App.  Div.  taking,  executed  by  him,  or  dv  one  or  more  sureties,  as  the 

260.  court  or  judge  directs,  to  the  eiiect,  that  the  plaintiff  will  pay 

to  the  party  enjoined,  such  damages,  not  exceeding  a  sum, 

speciflea  in  the  undertaking,  as  he  may  sustain  by  reason  of 

tne  injunction,  if  the  court  finally  decides  that  the  plaintiff 

was  not  entitled  thereto. 

§  621.  The  foregoing  provisions  of  this  article  do  not 
affect  any  special  statutory  provision,  whereby  security  upon 
granting  an  injunction  order  may  be  dispensed  with,  in  a  par- 
ticular case,  or  the  security  to  be  given  m  a  particular  case  is 
otherwise  regulated. 

§  622.  IRepecUed  1877.] 

81  Hun,  809.  §  623.  [^'n'd  1877.]  The  damages,  sustained  by  reason 
of  an  injunction,  may  be  ascertained  and  determined  by  the 
court,  or  by  a  referee,  appointed  by  the  court,  or  bv  a  writ  of 
inquiry  or  otherwise,  as  the  court  shall  direct*  and  tne  decision 
of  the  court  theremx>u,  or  an  order  confirming  the  re}X)rt  of 
the  referee,  is  conclusive,  as  to  the  amount  of  those  damage^; 
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upon  all  the  persons  who  have  executed  the  undertaking,  un- 
less it  is  reversed  upon  appeal.  The  court  may  in  its  discre- 
tion, direct  that  the  sureties  have  notice  of  the  nearing,  or  of 
an  appeal,  and  may  prescribe  the  time  and  manner  of  giving 
them  notice. 

§  624.  Where  the  defendant  enjoined  was  an  officer  of  a 
corporation,  or  joint  stock  association,  or  a  bailee,  agent, 
trustee,  or  other  representative  of  another,  and  the  aam^:es 
sustained  by  him,  are  less  than  the  sum  specified  in  the  under- 
takiner,  the  court  or  the  referee  may  also  separately  ascertain 
and  determine  the  damages  sustained,  by  reason  of  the  in- 
junction, by  the  corporation,  association,  or  person,  whom  the 
defendant  repr^sents^  to  an  amount  not  exceeding  the  surplus 
of  the  sum  specified  m  the  undertaking  ;  and  those  damages 
may  be  recovered  in  a  separate  action,  brought  as  prescrib- 
ed m  the  next  section. 

§  626.  Where  the  damages  have  been  ascertained  by  the  11  Mi»o.  180. 
decision  of  the  court,  or  the  confimmtion  of  a  referee's  re- 
port, as  prescribed  in  the  la.st  two  sections,  any  person,  entitled 
to  the  benefit  of  an  undertaking,  executed  pursuant  to  the 
provisions  of  this  title,  may  bring  an  action  thereon,  with- 
out further  leave  of  the  court. 

ARTICLE  THIRD. 
VACATiNa  OR  Modifying  an  Injuncttion  Order. 
I  C26.  Appllofttion   U>  mcate   or  plication. 

modiry,  without  notice.  g  629.  New  undertaking  may  be 

627.  Id.;  upon  notice.  required. 

628.  When  prior  motion  not  to  630.  Verified  answer  to  have  the 

prejudice  subsequent  ap-  effect  only  of  an  affidaTit. 

§  620.  [Am^d  1895,  amendment  to  take  effect  January  1,  61  How.  Pr. 
1896.]  Wuere  the  injunction  order  was  granted  without  ^- 
notice,  the  pai-ty  enjointd  may  apply,  npon  the  pupers  npon  **ttn,648. 
which  it  was  granted,  for  an  order  vacating  or  modifying  the 
injunction  onier.  8ach  an  application  may  be  made,  with- 
out notice,  to  the  judge  or  justice  who  granted  the  order,  or 
who  held  the  term  of  the  court  where  it  was  granted*;  or  to  a 
term  of  the  appellate  division  of  the  supreme  court.  It  can 
not  be  made  wi. bout  notice,  to  any  olher  judge,  jastice  or 
t^rm,  unless  the  applicant  produces  proof,  by  affidavit,  that, 
by  reason  of  the  absence  or  other  disability  of  the  judge  or 
justice  who  granted  the  order,  the  application  can  not  bo 
made  to  him;  i<nd  that  the  applicant  will  be  exposed  to  great 
injury,  by  t  le  delay  required  for  an  application  upon  notice. 
The  affidavit  must  be  filed  with  the  clerk;  and  a  copy  there- 
of, an<i  of  ihe  otder  Tacating  or  modifying  the  injunction 
order,  must  be  served  upon  the  plaintiff's  attorney,  before 
that  order  takes  effect. 

§  027.  [Am'd  1877,  1879.1  Where  the  injunction  order  24  Hun,  648; 
was  granted  without  notice,  or  where  it  was  granted  upon  34  Id.  649. 
notice  with  leave  to  apply  to  vacate  or  modify  it,  the  party 
enjoined  may  apply  upon  notice,  to  the  judge  who  granted  it, 
or  to  the  court,  at  a  term  where  a  contested  motion  in  the 
action  may  be  heard,  for  an  order,  vacating  or  modifying  the 
injunction  order.  Such  an  application  may  be  founded  upon 
the  papers  upon  which  the  injunction  was  granted  ;  or  upon 
proof,  DV  affidavit,  on  the  part  of  the  defendant,  or  both. 
Where  it  is  founded  upon  proof  on  the  part  of  the  defendant : 
itmav  be  opposed  by  new  proof,  by  affidavit,  on  the  part  of 
the  plaintiff,  tending  to  sustain  the  injunction.  ^  j 

8  028.  The  granting  or  denial  of  an  application,  made  as^^o 
prescribed  in  the  last  section,  founded  only  upon  the  papers 
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upon  which  the  injuDction  order  was  gn*aiited,  does  not  preju- 
dice a  subsequent  application,  seasonably  made  founded  upon 
proof,  by  affidavit,  on  the  part  of  the  defendant.  And  the 
granting  or  denial  of  either  application  does  not  prejudice  a 
subsequent  application,  seasonably  made,  founded  upon  the 
failure  of  a  complaint,  which  had  not  been  made  at  tne  time 
of  the  former  application,  to  set  forth  a  cause  of  action,  suffi- 
cient to  entitle  the  plaintiff  to  the  injunction  order,  upon  one 
or  more  g^rounds,  recited  therein. 

a  CM     Pm        §  ^^^-  C^l*»**^  1888,  1884.]    Upon  the  hearing  of  an  ap- 
2^3  plication  upon  notice  to  vacate  or  modify  an  injunction  order, 

66  How  Pr.    ^^®  court  or  judge  may  require  a  new  undertaking  in  the 
277 ;  Id.  '326.'   same  or  in  a  different  sum  to  be  given  by  the  plaintiff  with  the 
31  Hud,  839.    like  sureties  and  to  the  like  effect  as  upon  granting  an  original 
15  Abb.  N.   order.    The  persons  executing  the  new  undertakmg  beo[>me 
H2  H*     iflQ.    ^^^^^  thereon  as  if  they  had  executed  it  upon  the  granting  of 
'  *"^   the  original  order.    The  persons  who  executed  wie  origmal 
underUucing  remain  liable  thereon  until  the  new  undertwng 
is  g^ven  ana  approved  and  no  longer.    Upon  such  hearing  the 
court  or  judge  may,  where  the  alleged  wrong  or  injury  is  not 
irreparable,  and  is  capable  of  being  adequately  compensated 
for  m  monejr,  vacate  the  injunction  order  i;pon  the  defend- 
ant's executing  an  undertakmg  in  such  form  and  anK>unt  and 
with  such  sureties  as  the  court  or  judge  shall  direct^  condi- 
tioned to  indemnify  the  plaintiff  against  any  loss  sustained  by 
reason  of  vacating  such  mjunction  order. 
46  Hun,  149.       §  630.  Upon  the  hearing  of  a  contested  application  for  an 
injunction  order,  or  to  vacate  or  modify  such  an  order,  a 
.  verified  answer  has  the  effect  only  of  an  affidavit. 

§  631.  iRepecUed  1877.] 
§  632.  iRepealed  1877.] 
8  633.  IRepealed  1877.] 
§  634.  iRepealed  1877.] 

TITLE  m. 

Attachment  of  property. 

Abticlb  1.  Cases  where  r  warraui  of  attachment  may  be  granted,  and 
proceedings  upon  granting  the  same. 

2.  Executing  the  warrant  pending  the  action. 

3.  Vacating  or  modifying  the  warrant;  discharging  the  at- 

tachment. 

4.  Regulations  where  there  are  two  or  more  warrants  against 

the  same  derendant. 

5.  Proceedings  after  Judgment;  rights  of  parties  and  duties 

of  the  sheriff,  after  the  irarrant  in  vacated  or  annulled, 
or  the  attachment  discharged. 

ARTICLE  FIRST. 

Cases  whbrb  a  warrant  of  Attachment  may  be  granted; 
AND  Proceedings  upon  granting  the  same. 

I  635.  In  what  actions  a  warrant  2  638.  When  and  by  whom  the 

of   attachment    may   be  warrant  may  be  granted, 

granted.  639.  Affidavits  to  be  filed. 

686.  W  liat  must  be  shown  to  64U.  Security  on  obtaining  war- 

procure  tlie  warrant.  rant. 

687.  Warrant  in  action  againt  641.  Contents   of  warrant;    to 

public    officer,    etc.,   for  whom  directed, 

peculation.  642.  Validity  of  undertaking. 
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5  685.     [Am^dlSn,  1891,  1895,  amendment  to  take  4ffect  23  Hun.  29 
Stplnid^erl,  1896.)     A  warrant  of  attachment  against  the  n^Abb.N.a 
property  of  one  or  more  defendants  in  an  action  may  be  3^  hoq^  aoi. 
gntnted  npon  the  application  of  the  plaintiff,  as  specified  in  8  oiy.  'Pro. 
the  next  section,  where  the  action  is  to  recover  a  sum  of  1^. 
money  only  as  damages  for  one  or  more  of  the  following  **^  ^'  ' 
causes: 

32  Hon.  258;  86  Id.  202;  106  N.  T.  276;  80  Abb.  N.  O.  182n:  1  App.  DIt.  403. 

1.  Breach  of  contract,  express  or  implied,  other  than  a  SL^*^i5**** 
contract  to  marry.  **' 

2.  Wrongful  couTersion  of  personal  property. 

3.  An  iojury  to  person  or  property,  in  consequence  of  ^^  Hun,  287. 
negligence,  fraud  or  other  wrongful  act.  i^  Mite.  121. 


§686.     lAm'd  1887,  1894,  1895,  amendmeni  to  take  efftct  28  Alb.  L.  J. 
September  1,  1895.]  To  entitle  the  plaintiff  to  such  a  warraut.  ^^- 
he  must  show,  by  affldavit,  to  the  satisfaction  of  the  judge  i^?id.*49i* 
granting  the  same  as  follows: 

8L  Hun.  677. 
87  N.  T.  141;  26  Han,  24  ;  27  Id.  617 ;  4  CIt.  Pro.  319  ;  29  Han.  268  ;  6  11  MI0O. 294. 
CiT.  Pro.  2680;  16  Abb.  N.  C.  864;  Id.  480;  41  Hun,  66;  91  M.  T.  668;  8  App.  12  Mito.  198. 
DiT.  818;  16  Miso.  410:  160  N.  T.  77.. 

1.  That  one  of  the  causes  of  action  specified  in  the  labt  27  Han,  242. 
section  exists  against  the  defendant    If  the  action  is  to  JJJ  m^;!?* 
recoTer  damages  for  breach  of  contract,  the  affidavit  muHt 
show  that  the  pLiintiff  is  entitled  to  recover  a  sum  stated 
therein,  over  and  abore  all  counterclaimH  known  to  him. 


2.  That  the  defendant  is  either  a  foreign  corporation  or  il  Abb.  N. 
not  a  resident  of  the  State;  or,  it  he  is  a  natural  person  and  ^•j'^^y  268 
a  resident  of  the  State,  tbat  he  has  departed  therefrom,  with 
intent  to  defraud  his  creditors,  or  to  avoid  the  service  of  a 
summons,  or  keeps  himself  concealed  therein  with  the  like 
intent;  or,  if  the  defendant  is  a  natural  person  or  a  domestic 
corporation,  that  he  or  it  has  removed,  or  is  about  to  remove 
property  from  the  State,  with  intent  to  defraud  his  or  its 
creoitors:  or  has  assigned,  disposed  of  or  secreted,  oris  about 
to  assign,  dispose  of  or  secrete  property  with  the  like  intent^ 
or,  where,  for  the  puip<  se  of  procuring  credit,  or  the  exten- 
sion of  credit,  the  defendant  has  made  a  false  statement  in 
writing,  under  his  o  \  n  hand  or  signature,  or  undf  r  the 
hand  or  signatnre  of  a  duly  authorized  ageot,  made  with  his 
knowledge  and  acquiescence  as  to  his  financial  responsibility 
or  standing;  or,  where  the  defendant  being  -an  aault  and  a 
resident  of  the  State,  has  been  continuously  without  the 
United  States  for  more  than  six  months  next  before  the 
granting  of  the  order  of  publication  of  the  bummons  against 
him,  and  has  not  made  a  designation  of  a  person  upon  whom 
to  ftrre  %  lommimi  in  his  behalf,  as  preaoribed  m  teotioa 
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four  hundred  and  thirty  of  this  act;  or  a  designation  so  made 
no  longer  remains  in  force  ;  or  Kerrice  npon  the  person  so 
designated  can  not  be  made  within  the  State,  after  diligent 
effort. 


'  N  Y  fifift  §  ^^-  f^*^'^  ^^'^'''  ^^^  amendmenttoiake  effeet  SqHember 
"  '  1,  1894]  A  warmut  of  attachment,  against  the  property  of 
one  or  more  of  the  defendants  in  an  action,  may  also  be 
granted,  upon  the  application  of  the  plaintiff,  where  the 
complaint  demands  judgoient  for  a  sum  of  mouey  only  ;  and 
it  appears,  by  uffidayit,  that  the  aoiiou  is  bronght  to  recovtrr 
money,  fondis,  credits,  or  other  property,  htld  or  owned  by 
the  state,  or  held  or  owned,  officially  or  otherwise,  for  or  in 
behalf  of  a  public  .governmental  interest,  by  a  municipal  or 
other  public  corporation,  board,  officer,  custodian,  agency, 
or  agent,  of  the  state,  or  of  a  city,  oouuty,  town,  Tillage,  or 
other  dtvisiou,  subdivision,  deptirtment,  or  portion  of  the 
8t\te.  wiiich  the  defendant  has,  without  right,  obtaiied, 
received,  converted,  or  disposed  of;  or  in  the  obtaining, 
receptioQ,  payment,  conversion,  or  disposition  of  wbich, 
withontriiht,  he  has  aided  or  abetted;  or  to  recover  dam- 
ages for  so  obtaining,  receivinjz,  paying,  converting,  or 
disposing  of  the  same  ;  or  the  aiding  or  abetting  thereof ;  or 
in  an  action  in  favor  of  a  privftte  person  or  oorpomtion, 
brongbt  to  recover  damages  for  an  injury  to  persoual  prop- 
erty wh^re  the  liability  arose,  in  whole  or  in  part,  in  oonse- 
qnence  of  the  false  statements  of  the  defendant  as  to  bis 
responsibility  or  credit,  in  writing,  under  the  hand  or  sig- 
nature of  the  defendant  or  his  authorized  agent,  mat^e  with 
his  knowledge  and  acquiescence.  In  order  to  entitle  the 
plaintiff  to  a  warrant  of  attachment,  in  the  case  specified  in 
this  sec^i  n,  he  must  show,  by  affidavit,  to  the  satisfaction  of 
the  judge  granting  it,  tliat  a  sufficient  cause  of  action  ezibts 
against  the  defendant  for  a  sum  stated  in  the  affidavit. 


i  Civ.  Pro.  §  688,  [Am*d  1877.]  The  warrant  may  be  granted  by  a 
314.  j  ud  ge  of  the  court,  or  by  any  county  j  udge,  to  accompany  the 

Di^H^*  summons,  or  at  any  time  after  the  commencement  of  the 
91%  Y.  668.  action,  nnd  before  final  judgment  therein.  Personal  service 
IK  Abb.  n!  of  the  summons  must  be  made  upon  the  defendant,  against 
io«N^Y  356  ^^^*®  property  the  warrant  is  granted,  within  thirty  d  yB 
ii7  N.Y.  620*.  ftfter  tlie  granting  thereof ;  or  else,  before  the  expiration  of 
2  App.  Div.  the  same  time,  service  of  the  summons  by  publication  must 
477.  be  commenced,  or  service  thereof  must  be  made  wiUiout  the 


Digitized  by  VjOOQ  IC 


§§039  642  ATTACHMENT.  124a 


State,  parenant  to  an  order  obtained  therefor,  as  presoribf d 
in  thi8  act ;  and  if  pnblioation  has  been,  or  is  thereufter  com- 
menced, the  serrioe  mnst  be  made  complete  by  the  contmn- 
anoe  thereof. 


§  6S9«  [Am*dlS77,]    Thj plaintiff  procuring  thewarraot  15  ^^b^   ^^ 
most,  within  ten  days  after  the  granting  thereof,  canse  the  c.  388. 
affidavits,  npon  which  it  was  granted,  to  be  filed  in  the  office  ^3  Uun,  687. 
of  the  clerk. 


§  640*    The  judge,  before  granting  the  warrant,   must  48 NT. Sap- 
reqnire  a  written  undertaking,  on  the  part  of  the  plaintiff,  «r.  ct  (j.  & 
with  sufficient  sureties,  to  the  effect,    that  if  the  defeLdant  07^0^*'  -3, 
recovern  judgment,  or  if  the  warrant  is  vacated,  the  plaintiff         "**' 
will  pay  all  costs,  which  may  be  awarded  to  the  defendant, 
and  all  damages,  which  he  may  sustain  by  reason  of  the 
attachment,  not  fzceeding  the  sum  specified  in  the  under- 
taking,  which  must  be  at  least  two  hundred  and  filty  dollars. 
But  this  section  does  not  apply  to  a  case,  where  the  action  is 
brought  for  a  cause  specified  in  section  six  hundied  abd 
Ihirty-seren  of  this  act,  or  where  it  is  specially  prescribed  by 
law  that  security  may  be  dispensed  with,  or  where  the  seciir- 
ity  to  be  given  is  specially  regulated  by  law. 


§  641*    The  warrant  must  be  subscribi  d  by  the  judge  and  ^  Civ.  Pro. 
the  pla'.ntiff^s  attorney,  and  must  briefly  recite  the  grrund  of  ^'    _ 
the  fittachment.    Ii  may  be  directed,  either  to  the  sheritt  of 
a  particular  county,  or,  geuerally,  to  the  sheriff  of  any  county.   15  Misc. 4 10. 
It  must  require  the  sheriff  to  attach  and  safely  keep,  so  mr.ch   ^^   id-  428. 
of  the  property,  within  his  county,  which  the  defendant  h>tfl, 
or  whi  h  he  may  have,  at  any  time  before  final  judgment  in 
the  a<'tion,' as  will  satisfy  the  plaintiff's  demand,  with  costs 
and  expenses.    The  amoimt  of  the  plaintiffs  demand  must 
be  specified  in  the  warrant,  as  stated  in  the  affidavit.     War- 
rants may  be  issued  at  the  same  time,  to  sheriffs  of  different 
counties. 


§  642.  I*^  is  not  a  defence  to  an  action  upon  an  under- 
taking, given  upon  granting  a  warrant  of  attachment,  that 
the  wurra^at  was  granted  improperly,  for  want  of  jurisdiction, 
or  for  any  other  cause. 
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ABTICLE  SECOND. 

EZBCUTIHO  THK  WlBBANT,   PEHDINO  THX  AOXXOH* 

I  Mi.  Sheriff  most  mttach  proper-       i  649.  How  property  to  b«  ftMMli- 
tj  of  defendant.  ed. 

645.  Whatintereet  in  real  prop-  650.  C^rtiflcate  of  defenda«%*te 

erty  maj  be  attached.  lnt^rest  to  be  furnished. 

646.  Attachment  of  unpaid  nib-  661.  Person  refusing  certiflcate 

acription  to  foreign  cor-  may  be  examined, 

poration.  662.  Bifhtsof  owner  or  master 

647.  Id.;   interest    in     corpor-  of  vessel  on  which  goods 

ation.  haTe  been  shipped. 

648.  Id.;      negotiable     instm-  653.  Voregoing  section  not  to 

ments.  ^pply  in  certain  cases. 
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I  6M.  Sheriff  must  make  ioven-       g  668.  Plaintiff  to  give  underta- 
tory.  king,  with  sureties. 

655.  Sheriff  may  maintain  ac-  669.  Vessel ;   when  to  be  din- 

tions.  charged. 

656.  Perishable   goods    to    be  670.  Terms   on   which   debtor 

sold.  may  claim  Tessel. 

657.  Claim   of  property ;    how  671, 672,  673.  When  vessel  to  be 

tried.  sold. 

656.  Proceedings,  if  claimant  674.  Sheriff  to  keep  property, 

succeeds.  676.  Sheriff  may  be  directed  to 

659.  Finding,  not  to  prejudice  pay  money  into  court. 

right  of  claimant.  676.  when  he  may  be  directed 

660.  Proceedings  on  claim  to  to  release  or  deliver  pro- 

domestic  vessel.  perty. 

661.  Appraisers  to  be  sworn  ;  677.  Plaintiff  may  bring  action 

valuation  to  be  returned.  in  name  of  himselt  and 

662.  Undertaking  to  be  given.  the  sheriff. 

663.  Vessel;  when  to  be   dis-  678.  How  leave  to  bring  such 

charged.  an  action  procureo. 

664.  When  undertaking  to  be  679.  Plaintiff   ma^    be  Joined 

sued.  with  sheritf,  after  action 

666.  Defence  in  snch  an  action,  commenced. 

plaintiff's  recovery.  680.  Judge  to  direct  as  to  man- 

666.  Foreign  vessel ;  how  val-  agement  of  such  an  act- 

ued.  ion,  etc. 

667.  Notice  thereof.  68L  Return  of  inventory ;  how 

enforced. 

§  643.  IRepealed  1877.] 

§  644.  [Am'd  1877.]    The  sheriff  musfc  immediately  exe-  aoN.T.Stato 
cute  the  warrant,  by  levyinpr  upon  so  much  of  the  personal   Bep!  958. 
and  real  property  of  the  defendant,  within  his  county,  not   13UN.Y  482. 
exempt  from  lev^  and  sale  by  virtue  of  an  execution,  as  will   1*8  N.Y.  177. 
satisfy  the  plaintiff's  demano,  with  the  costs  and  expenses. 
He  must  take  intx)  his  custody  all  books  of  account,  vouchers, 
and  other  papers,  relating  to  the  personal  property  attached, 
and  all  evidences  of  the  defendant's  title  to  the  real  property 
attached,  which  he  must  safely  keep,  to  be  disposed  of,  as 
prescribed  in  this  title.    The  sheriff,  to  whom  a  warrant  of 
attachment  is  delivered,  may  levy,  from  time  to  time,  and  as 
often  as  is  necessary,  imtil  the  amount,  for  which  it  was 
issued,  has  been  secured,  or  final  judgment  has  been  rendered 
in  the  action,  notwithstanding  the  expiration  of  his  term  of 
office. 

§  645.  The  real  property,  which  maybe  levied  upon  by  80N.Y.8tate 

virtue  of  a  warrant  of  attachment,  includes  any  interest  in  Rep.  958. 

real  property,  either  vested  or  not  vested,  which  is  capable  of  180  N.Y.  482. 
being  aliened  by  the  defendant. 

§  646.  Under  a  warrant  of  attachment  against  a  foreign 
'^rporation^ther  than  a  corporation  created  by  or  under  t-he 
laws  of  the  United  States,  the  sheriff  may  levy  upon  the  sum 
remaining  unpaid  upon  a  subscription  to  the  capital  stock  of 
the  corporation,  made  by  a  person  within  the  county  ;  or  upon 
one  or  more  shares  of  stock  therein,  held  by  such  a  person,  or 
transferred  by  him,  for  the  purpose  of  avoiding  payment 
thereof. 

§  647.  The  rights  or  shares  which  the  defendant  has  in 
the  stock  of  an  association  or  corporation,  together  with  the 
interests  and  profits  thereon,  may  be  levied  upon ;  and  the 
sherifTs  certificate  of  the  sale  thereof  entitles  the  purchaser 
to  the  same  rights  and  privileges,  with  respect  thereto,  which 
the  def endimt  nad,  when  they  were  so  attached. 

§  648.  lArn^d  1877.]    The  attachment  may  also  be  levied  Rep!  74o. 
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upon  a  cause  of  action  arising  upon  contract;  including  a 
bond,  promissory  note,  or  other  instrument  for  the  payment  of 
money  only,  "negotiable  or  otherwise,  whether  past  due,  or  yet 
to  become  due,  executed  by  a  foreign  or  domestic  govern- 
ment^ state,  county,  public  officer,  association,  municipal  or 
other  corporation,  or  by  a  private  person,  either  within  or 
without  the  State,  which  belongs  to  the  defendant,  and  is 
found  within  the  county.  The  levy  of  the  attachment  there- 
upon is  deemed  a  levy  upon,  and  a  seizure  and  attachment  of, 
tne  debt  represented  thereby. 

aiN  Y  State       §  649.  [Am'd  187^  1889.]    A  levy  under  a  warrant  of  at- 
Rep!  740.        tachment  must  be  macie  as  follows : 
14   Abb.*  N.    C.  383 ;  115  N.  Y.  251 ;  116  Id.  402. 

1.  Upon  real  property,  by  filing  with  the  clerk  of  the  coun- 
ty where  it  is  situated,  a  notice  of  the  attachment,  stating  the 
names  of  the  parties  to  the  action,  the  amount  of  the  plain- 
tiflTs  claim,  as  stated  in  the  warrant^  and  a  description  of  the 
particular  property  levied  upon. 

•  The  notice  must  be  subscribed  by  the  plaintiffs  attorney, 
adding  the  office  address ;  and  must  be  recorded  and  indexed 
by  the  clerk,  in  the  same  book,  in  like  manner,  and  with  like 
effect,  as  a  notice  of  the  pendency  of  an  action. 
TT       OR         2.  Upon  the  personal  property  capable  of  manual  deb' very, 

82N  Y**^te    iicludmg  a  bond,  a  promissory  note,  or  other  instrument  for 

Bep.  266.  ^^®  payment  of  money,  by  taking  the  same  into  the  sheriff's 
actual  custody.  He  must  thereupon,  without  delay,  deliver 
to  the  person  from  whose  possession  the  property  is  taken,  if 
any,  a  copy  of  the  warrant,  and  of  the  affidavits*  upon  which 
it  was  granted. 

ISO  N.Y.U6.       3.  Ui)on  other  personal  jjroperty,  by  leaving  a  certified  copy 
-g-    of  the  warrant,  and  a  notice  showing  the  property  attached, 

U  MiM.  3*».  yf[i]^  ii^Q  person  holding  the  same ;  or,  if  it  consists  of  a  de- 
mand, other  than  as  specified  in  the  last  subdivision,  with  the 
person  against  whom  it  exists;  or,  if  it  consists  of  right  or  share 
in  the  stock  of  an  association  or  corporation,  or  interest  or 
profits  thereon,  with  the  president,  or  other  head  of  the  asso- 
ciation or  corporation  or  the  secretary,  cashier,  or  managing 
agent  thereof. 

4.  Upon  property  discovered  in  any  action  brought  as  pre- 
scribea  in  subdivision  two  of  section  six  hundred  and  fifty-five 
of  this  act,  by  entering  in  the  proper  clerk*s  office,  the  judg- 
ment rendered  in  said  action,  and  thereafter  levying  on  said 
property  in  the  manner  prescribed  in  subdivisions  one,  two 
and  three  of  this  section. 

1  Month.  L.  §  050.  Upon  the  application  of  a  sheriff,  holding  a  war- 
Bul.  42.  rant  of  attachment,  the  president  or  other  head  of  an  aasocia- 

2A  Hun,  441.  tion  or  corporation,  or  the  secretary,  cashier,  or  managing* 
13  Civ.  Pro.  agent  thereof,  or  a  debtor  of  the  defendant,  or  a  person  hold- 
JJ-  ing  property,  including  a  bond,  promissory  note,  or  other  in- 

67  sute  Rep  gtrument  for  the  payment  of  money,  belonging  to  the  defend- 
ant, must  furnish  to  the  sheriff  a  certificate,  under  his  hand, 
specifying  the  rights  or  number  of  shares  of  tlic  defendant, 
in  the  stock  of  the  association  or  coi-poration,  with  all  divi- 
dends declared,  or  incumbrances  thereon ;  or  the  amount, 
nature,  and  description  of  the  property,  held  for  tlie  benefit  of 
the  defendant,  or  of  the  defendant's'  interest  in  property  so 
held,  or  of  the  debt  or  demand  owing  to  the  defendant,  as  the 
case  requirea 
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§  661.  If  a  person,  to  whom  application  is  made,  as  pre-  ^  Month.  L. 
scribed  in  the  last  section,  refuses  to  give  such  a  certificate ;  ^"i  *^  .-, 
or  if  it  is  made  to  appear,  by  affidavit,  to  the  satisfaction  of  S  How  Pr 
the  court,  or  a  judge  thereof,  or  the  county  judge  of  the   618 
county  to  which  the  warrant  is  issue<L  that  there  is  reason  to 
soj^pect  that  a  certificate  given  by  him  is  imtrue,  or  that  it 
fails  fully  to  set  forth  the  facts,  required  to  be  shown  thereby; 
the  court  or  judge  may  make  an  order,  directing  him  to  at- 
tend, at  a  specified  time,  and  at  a  place  within  the  count)'  to 
which  the  warrant  is  issued,  and  suomit  to  an  examination  un- 
der oath,  concerning  the  same.    The  order  may,  in  the  discre- 
tion of  tne  court  or  judge,  direct  an  appearance  before  a  ref- 
eree named  therein. 

§  652*  [Am'd  1895,  amendment  to  take  ^ed  January  1, 
1896.]  Except  as  otherwise  prescribed  in  the  next  Beotion, 
the  owner  or  master  of  a  yessel,  on  board  of  which  goods  of 
a  defendant,  against  whom  a  warrant  of  attachment  is  issued, 
have  been  shipped  for  transportation  without  reshipmeut  and 
iraoshipment  in  the  State,  to  a  port  or  place  withont  the 
State,  may  tran<iport  and  deliver  them  according  to  th^ir 
destination,  notwithstanding  the  warrant ;  nnlens  the  plain- 
tiff, his  agent,  or  attorney,  execntes  to  the  owoer  or  the 
master  of  the  yessel,  a  written  nndertakinff  with  sufficient 
snreties,  in  a  sum  specified  therein,  to  pay  hiin  all  expenses, 
damasces  and  charges,  which  may  be  incurred  by  hiir,  or  to 
which  he  may  be  Rnbjected,  for  nnlading  the  goods  from  the 
Tessel,  and  for  all  necessary  detention  of  the  vessel  for  t  at 
purpose.  The  nndertaking  mnst  be  approved  wiUi  respect 
to  its  form,  the  sum  specined  therein,  and  the  sufficiency  of 
the  snreties,  by  a  jndge  or  jnstice  of  the  conrt  or  the  connty 
i  ndge  of  the  connty  wherein  the  vessel  is  situated,  or,  in  the 
city  and  connty  of  Dew  York,  by  a  justice  of  the  supreme 
conrt 

§  658.  The  last  section  does  not  apply,  where  the  owner 
or  master,  before  the  shipment  of  the  gCK>ds,  had  actual  infor- 
mation of  the  granting  of  the  warrant,  or  where  he  has,  in 
any  wise,  connived  at,  or  been  privy  to,  the  shipment  thereof, 
for  the  piurpose  of  screening  tnem  from  legal  process,  or  of 
hindering,  delaying,  or  defrauding  creditors. 

§  654.  The  sheriff  must,  immediately  after  levying  under 
a  warrant  of  attachment,  make,  with  the  assistance  of  two 
disinterested  freeholders,  a  description  of  the  real  property, 
and  a  just  and  true  inventory  of  tne  personal  property,  upon 
which  it  was  levied,  and  of  the  books,  vouchers,  and  other 
p'pers  taken  into  his  custody,  stating  therein  the  estimated 
value  of  each  parcel  of  real  property  attached^  or  of  the  inter- 
est of  the  defendant  therein,  and  or  each  article  of  personal 
property,  enumerating  such  of  the  latter  as  are  perishable. 
The  inventory  must  be  signed  by  the  sheriff  and  the  apprais- 
ers ;  and  muist,  within  five  days  after  the  levy,  be  fliecl  m  the 
office  of  the  clerk  of  the  county,  where  the  property  is  at- 
tached. 

§  655.  lAm'^d  1889.]    1.  The  sheriff  must,  subject  to  the   89N.Y.83. 
direction  of  the  court  or  judge,  collect  and  receive  all  debts,    31  Hun, 256. 
effects  and  things  in  action  attached  by  him.    He  may  main-   1R4N.Y.  627. 
tain  any  action  or  special  proceeding  m  his  own  name  or  in 
the  name  of  the  defendant,  which  is  necessary,  for  that  pur- 
pose, or  to  reduce  to  his  actual  possession  an  article  of  per- 
sonal property,  capable  of  manual  delivery,  but  of  which  he 
has  been  unable  to  obtain  possession,  and  he  may  discontinue 
such  an  action  or  special  proceeding,  at  such  time  and  on  such 
termi^  as  the  court  or  judge  directs  _,  OOqIc 
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1  w  N.T.  177,      2.  Where  the  summons  was  served  without  the  State,  or  by 
"?*•  publication,  pursuant  to  an  order  obtained  for  that  purpose, 

01  ^M°'  Jnl*  "^  prescribea  in  chapter  fifth  of  this  act ;  and  where  the  de- 
»i  Id.  002,  fendant  has  not  appeared  in  the  action  (otherwise  than  spec- 
ally)  but  lias  made  default  and  before  entering-  final  judgment, 
the  sheriff  may  in  aid  of  said  attachment,  mamtain  an  action 
against  the  attachment  debtor,  and  any  other  person  or  per- 
sons, or  against  any  other  person  or  persons  to  compel  the 
discovery  of  any  thing  in  action,  or  other  property  belon^ng 
to  the  attachment  debtor  :  and  of  any  money,  thmg  in  action, 
or  other  property  due  to  him.  or  held  in  trust  for  him,  or  to 

Srevent  the  transfer  thereof,  or  the  payment  or  delivery 
lereof,  to  him,  or  any  other  person,  and  the  sheriff  may,  in 
aid  of  said  attachment,  also  maintain  any  other  action  against 
the  attachment  debtor  and  any  other  person  or  persons,  or 
ag^ainst  any  other  person  or  persons,  which  may  now  be  main- 
tained by  a  judgment  creditor  in  a  court  of  equity,  either  be- 
fore the  return  of  an  execution  in  aid  thereof,  or  after  the 
return  of  an  execution  unsatisfied.  The  judsrment  in  any  of 
the  above-mentioned  actions  must  provide  and  direct  that  the 
said  property  shall  be  applied  by  the  sheriff,  to  the  satisfac- 
tion of  any  judgment  which  the  plaintiff  may  obtain  in  the 
attachment  action. 

2ft  Han,  367.  §  666.  [^m'dl8T7.]  If  property  attached,  other  than  a 
vessel,  is  perishable,  the  court  or  judge  may,  by  an  order 
made,  witn  or  without  notice,  as  the  urgency  of  the  case  in 
its  or  his  opinion  requires,  direct  the  sher'ff  to  sell  it  at  public 
auction,  and  thereupon  the  sheriff  must  sell  it  accordingly.  If 
it  consists  of  live  animals^  the  same  proceedings  may  be  had, 
but  such  notice  shall  be  given  to  the  parties  to  the  action,  of 
the  application  for  the  order,  as  the  court,  or  jud^e  prescrioes. 
The  order  directing  the  sale  must  prescrine  the  tune  and  place 
of  the  sale,  and  notice  thereof  must  l>e  given  in  such  manner 
and  for  such  time  as  is  prescribed  in  the  order.  The  sheriff 
must  retain  in  his  hands  the  proceeds  of  the  sale,  after  de- 
ducting his  expenses,  as  allowed  by  the  court  or  juage. 

§  667.  If  goods  or  effects,  other  than  a  vessel,  attached 
31  Hun,  256,    as  the  property  of  the  defendant,  are  claimed  by  or  in  behalf 
of  another  person,  as  his  property,  the  sheriff  may,  in  his  dis- 
cretion, empanel  a  jury  to  tiy  the  validity  of  the  claim. 

§668.  lAm'dlSll,  1888,  1895,  amendinevt  io  take  ^ect 
OlStoteRep.  5€/*te)n!>er  1,  1895.]  If,  by  their  inquisition,  the  jury  find 
886.  the  property  of  the  goods  or  effects  to  have  been  in  the 

claimant,  at  the  time  of  the  levy,  t:  e  sheriff  must  forthwith 
deliver  them  to  him  or  his  agent,  nnlebs  the  plaintiff  gives  an 
undertaking  with  sufficient  sureties,  to  indenicify  the  sheriff 
for  the  detention  thereof.  If  the  nudei taking  is  givnn  the 
sheriff  must  detain  the  goods  or  effects,  as  the  propeity  of 
the  defendant.  Where  an  undertaking  is  piven  to  indemnify 
the  sheriff,  he  must,  vithin  two  days  after  the  giving  of  the 
said  undertaking,  cause  the  same  to  I  e  filed  in  the  office  of 
the  court  out  of  which  the  attachment  was  issued,  and  servo 
upon  the  claimnnt  or  hisngmt,  and  the  attaching  creditor 
or  attorney,  whose  name  is  snlscribed  to  the  wunant  of  at- 
tachment, a  copy  of  the  said  undertaking,  with  a  notice  of 
the  justification  of  the  sureties  thereon.  The  justification 
must  take  plnce  before  a  judge  of  the  court  out  of  which  the 
attachment  v^4S  issued,  at  a  time  to  be  specified  in  the 
notice,  which  must  not  be  less  than  two  nor  more  than  five 
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dayB  after  the  serying  of  the  said  notice.  For  tne  porpose  of 
justification  each  of  the  sureties  upon  the  nudertoking  mubl 
attend  before  the  judge  at  the  time  and  \.\ace  mentioned  iu 
the  notice,  and  be  exaoiined  on  oath  on  the  part  of  the  claim- 
ant, or  his  agent  or  attorney,  touching  his  sufficiency,  in 
such  manner  as  the  judge,  in  his  discretion,  thinks  proper. 
The  examination  may  be  adjourned  from  diiy  to  day  until  it 
is  completed,  but  such  adjournment  must  always  be  to  the 
next  j  ndicial  day.  If  required  by  (ho  claimant,  his  assignee 
or  other  representative,  the  examination  must  le  reduced  to 
writing  and  subscribed  by  the  sureties.  If  the  jud^e  finds 
the  suretiee  sufficient  he  must  annex  the  examination  to  the 
undertaking,  indorse  his  allowance  thereon  and  cause  the 
said  undertaking,  together  with  the  examination  of  the  sure- 
ties, to  be  filed  with  the  clerk  of  the  court.  Thereupon  the 
sheriff  is  released  and  dif^charged  f I  om  all  further  liability, 
by  reason  of  the  taking  and  detei  tioti  of  I  ho  property  seized* 
When  any  sui'h  undertaking  shall  have  been  approyed  and 
file<l,  as  hereinbefore  provider^,  the  clerk  of  the  court  in  which 
the  same  shall  bo  filed  shall  immediately  index  the  same  in 
the  geueral  index  book  in  his  office  under  the  title  of  the  ^ 
suit  in  which  the  attachment  is  issued. 

§  650.  If  the  property  is  found  to  be  in  the  defendant, 
the  finding  does  not  prejudice  the  ripht  of  the  claimant  to 
bring  an  action,  to  recover  the  goods  or  effects,  or  the  value 
thereof. 

§  QQO.  Where  a  vessel,  beloaj^ing  to  a  ijort  or  place  in  the 
United  States  or  u  share  or  interest  therein,  is  attached,  the 
court  or  judge,  on  the  application,  within  thirty  days  there- 
after, of  a  person  elaiminf?  title  thereto,  or  of  his  agent,  must 
ap|x>mt  three  indifferent  persons  to  make  a  valuation  thereof. 

§  661.  [Ani'd  1877.]  A  valuation  of  a  vessel,  or  of  a 
share  or  interest  therein,  made  as  prescribed  in  this  article, 
must  be  in  writing,  and  8ut)scribed  oy  the  appraisers ;  each  oi 
whom  must  take  and  subscribe  an  affidavit,  annexed  thereto, 
to  the  effect,  that  the  valuation  is  in  all  respects,  just  ana 
fair,  and  that  the  value  of  the  vessel,  share,  or  interest  is  truly 
stated  therein,  according  to  the  deponent's  belief.  The  valu- 
ation must  be  immediately  returned  to  the  court  or  judge  : 
and,  after  an  undertaking  is  given,  or  after  the  expiration  or 
the  time  to  give  an  undertaking,  as  prescribed  in  the  next 
section,  it  must  be  deUvered  to  the  sheriff. 

§  0Of^,  Within  two  days  after  the  valuation  is  returned, 
the  claimant  or  his  agent  may  execute  an  undertaking  to  the 
sheriff,  with  sufficient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the 
effect,  that,  in  an  action  to  be  brought  on  the  undertaking, 
the  claimant  will,  establish  that  he  was  the  owner  of  the  vesseL 
^are,  or  interest,  at  the  time  of  the  levy  thereupon  ;  ana 
that,  in  case  of  his  failure  to  do  so,  be  will  pay  the  amount  of 
Uie  valuation,  with  interest  from  the  date  of  the  undertaking, 
to  the  sheriff  ;  or,  if  the  warrant  is  vacated  or  annulled,  to 
the  defendant,  or  his  personal  representative. 

§  663.  Upon  such  an  undertaking  being  executed  and  de- 
livered to  the  sheriff,  the  court  or  iua^e  must  make  an  order, 
directing  the  vessel  or  share  to  be  disenarged  from  the  attach- 
ment. Thereupon  the  sheriff  must  discharge  the  same  accor- 
dingly. 

§  664.  The  court  or  iudiro  may,  upon  the  application  ol^^l^ 


ISO  ATTACHMENT.  If  (MKMm 

either  partsr,  at  any  time  before  the  warrant  is  vacated  or 
annulled,  direct  the  sheriff  to  oomnience  an  action  upon  the 
undertaking,  upon  such  terms  and  conditions,  and  under  such 
reguki^tions,  between  him  and  the  applicant,  as  it  or  he  deems 
just.  And  if  the  warrant  of  attsumment  is  vacated  or  an- 
nulled, the  defendant  in  the  attachment,  his  assignee  or  per- 
sonal representative,  may  conunence  and  maintain  an  action 
upon  the  undertaking,  or  may  be  substituted,  in  place  of  the 
sheriff,  in  an  action  pending  thereupon. 

§  666.  In  such  an  action,  the  claimant  may  show,  in  bar 
of  a  recovery,  that  he  was  tne  owner  of  the  vessel,  share,  or 
interest,  at  tne  time  when  it  was  attached.  If  judgment 
passes  against  him,  the  plaintiff  is  entitled  to  recover  the 
amount  of  the  valuation,  with  interest  from  the  date  of  the 
undertaking. 

§  QOS,  Where  a  foreign  vessel,  or  a  ^are  or  interest 
therein,  is  attached,  it  must  be  valued,  as  prescribed  in  sec-  . 
tions  six  hundred  and  sixty,  and  six  hundred  and  sixtv-one  of 
this  act,  upon  the  application  of  a  person,  who  maKes  affi- 
davit, to  the  effect  that  he  is  the  owner  thereof,  or  that  be  is 
the  agent  of  a  person,  naming  him  and  his  residence,  whom  he 
believes  to  be* the  owner  of  the  vessel,  share,  or  interest  at- 
tached. 

§  667.  [AnVd  1877.]  Such  notice  of  the  application  must 
be  given  to  the  plaintiff,  as  the  court  or  judge  deems  reas- 
onable. 

§  668.  Within  three  days  after  the  valuation  is  returned, 
the  plaintiff  must  give,  to  the  person  in  whose  behalf  the 
claim  is  made,  an  undertaking,  with  sufficient  sureties,  ap- 
proved by  the  court  or  judge,  who  must  justify  in  twice  the 
appraised  value,  to  the  effect  tnat  they  will  pay  such  damages 
as  may  be  recovered  for  seizing  the  vessel,  share,  or  interest, 
in  an  action  brought  against  the  sheriff,  or  the  plaintiff  in  the 
attachment,  within  three  months  from  the  approval  of  the 
undertaking,  if  it  appears  therein  that  the  vessel,  share,  or 
interest  belonged,  at  the  time  of  attaching  it,  to  the  person  in 
whose  behalf  the  claim  is  made. 

f660.  Unless  such  an  undertaking  is  given,  the  court  or 
ge  must  grant  an  order  discharging  the  vessel,  share,  or 
interest  so  claimed,  from  the  attachment ;  whereupon  the 
sheriff  must  disohpvrge  the  same  accordingly. 

§  670.  If,  after  such  an  undertaking  is  given  by  the  plain- 
tiff, the  warrant  is  vacated  or  annulled,  or  the  attachment  is 
discharged  as  to  the  vessel,  share,  or  interest,  the  defendant 
or  his  a^ent  is  entitled  to  claim  the  same,  or  the  proceeds 
thereof,  if  it  has  been  sold,  only  upon  his  showing^  to  the  satis- 
faction of  the  court  or  judge,  that  the  undertaking  has  been 
discharged  ;  or  giving  to  the  plaintiff  an  undert^ng,  with 
sufficient  sureties,  approved  by  the  court  or  judge,  who  must 
justify  in  twice  the  appraised  value,  to  the  effect,  that  they 
will  mdemnify  the  plaintiff  agdinst  all  charges  and  expen- 
ses, in  consequence  of  the  undertaking. 

8  671.  If  the  undertaking  of  the  plaintiff  is  not  discharged, 
or  he  is  not  indemnified,  as  prescribed  in  this  article,  within 
one  month  after  the  defendant  becomes  entitled  to  claim  the 
vessel,  share,  or  interest,  as  so  prescribed,  it  may  be  sold  by 
the  sheriff,  in  whose  custody  it  is,  upon  an  order  of  the  court 
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or  judge  ;  and  the  proceeds  of  the  sale  must  be  paid  to  the 
persons  who  executed  the  undertaking,  for  their  indemnity. 

§  6*72.  If  a  claim  Is  not  made,  by  or  in  behalf  of  an  owner 
of  a  domestic  vcr^scl,  or  of  a  share  or  interest  therein,  within 
thirty  days  after  it  is  attached,  or  if  the  propter  undertaking 
is  not  executed  by  the  claimant ;  or  if  a  claim  is  not  made, 
within  that  time,  by  or  in  behalf  of  the  owner  of  a  foreign 
vessel,  or  of  a  share  or  interest  therein  ;  the  vessel,  share,  or 
interest,  may  be  sold  by  the  sheriff,  under  an  order  of  the 
court  or  judge,  upon  the  application  of  the  plaintiff,  if,  in  the 
opinion  of  the  court  or  judge,  a  sale  is  necessary. 

§  078.  Where  a  share  or  interest  in  a  vessel,  forei^  or 
domestic,  is  attached,  if  the  proper  claim  to  it  is  not  made,  by 
or  in  behalf  of  an  owner  thereof,  within  thirty  days  there- 
after, it  may  be  sold  by  the  sheriff,  under  an  order  of  the 
court  or  judge,  upon  the  application  of  a  joint  owner,  or  his 
agent. 

§  674.  [Am'd  1877.]  The  sheriff  must  keep  the  property 
attached  by  him,  or  the  proceeds  of  property  sold,  or  of  a 
demand  collected  by  him,  to  answer  any  judgment  that  may 
be  obtained  against  the  defendant  in  the  action. 

§  076.  But  the  court,  upon  the  application  of  either  party 
to  the  action,  may  direct  the  sheriff,  either  before  or  after  the 
expiration  of  lus  terra  of  office,  to  pay  into  court  the  proceeds 
of  a  demand  collected,  or  property  sold  ;  or  to  deposit  them 
in  a  designated  bank  or  trust  company,  to  be  drawn  out  only 
upon  the  order  of  the  court. 

§  ©70.  [AmUl  1877.]  Where  the  proceeds  of  the  property 
sold,  and  of  the  demands  collected  by  the  sheriff,  exceed  the 
amount  of  the  plaintiff^s  demand,  with  the  costs  and  expenses, 
and  of  all  other  warrants  of  attachment  or  executions  in  the 
sheriff's  hands,  chargeable  upon  the  same ;  the  court,  or  the 
judge  who  granted  the  warrant,  upon  the  application  of  the 
defendant,  or  of  an  assignee  of,  or  purchaser  irom  the  defend- 
ant, and  upon  notice  to  the  plaintiff,  uud  the  plaintiffs  in  the 
other  warrants,  or  executions,  may,  at  any  time  during  the 
pendency  of  the  action,  make  an  order,  directing  the  fifieriff 
to  pay  over  the  surplus  to  the  applicant,  and  to  release  from 
the  attachment  the  remaining  real  and  personal  pvoperty  at- 
tached. 

§  677.  [^m'dl889.]    The  plaintiff,  by  leave  of  the  court   iioN.Y.83. 
or  judge,  procured  as  presciibed  in  the  next  section,  may   11CN.Y.402. 
bring  and  maintain,  in  the  name  of  himself  and  the  sheriff   23  Abb.  N. 
jointly,   by  his  own  attorney  and  at  his  own  expense,  any    C'**3*« 
action  which,  by  the  provisions  of  this  title,  may  be  brougnt  by 
the  sheriff  to  recover  property  attaclicvl,  or  the  value  thereof, 
or  a  demand  attached,  or  upon  an  undertaking  given,  as  pre- 
scribed in  this  title,  by  a  person  other  than  the  ))Iaintiff  ;  the 
plaintiff,  in  his  own  name  and  the  sheriff's  jointly,  may  also 
bring  and  maintain  any  action  which,  by  tne  provisions  of 
sub^ vision  two  of  section  six  hundred  and  flfty-nve  of  article 
second  of  this  title,  may  be  brought  by  the  sheriff.    The  sheriff 
must  receive  the  proceeds  of  sucn  an  action,  but  be  is  not  Uable 
for  the  costs  or  ex|>enses  thereof.    Costs  may  be  awarded  in 
such  an  action  against  the  plaintiff  in  the  warrant,  but  not 
against  the  sheriff. 

§  678.  The  court  or  judge  must  gi*ant  leave  to  bring  such   iiO-.'.Y.w, 
wi  action,  where  it  appears,  that  due  notice  of  the  application 
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S3  Abb.  N.  therefor  has  been  given  to  the  sheriff ;  but,  before  doing  so, 
C.433.  *  '  the  court  or  judge  may  require  that  notice  of  the  ap{>lication 
be  given  to  the  plaintiff,  m  any  other  warrant  against  the 
same  defendant  And  such  terms,  conditions,  and  regula- 
tions majr  be  imposed,  in  the  order  granting  leave,  as  the 
court  or  judge  tninks  proper,  for  the  due  protection  of  the 
rights  ana  interest  of  all  persons,  interested  m  the  disposition 
of  the  proceeds  of  the  action. 

110  N  T  83  §  670.  Leave  may.  in  like  manner  and  with  like  effect,  be 
*  *  *  granted  to  the  plaintiff  in  the  warrant,  to  be  joined  with  the 
^eriff,  in  an  action  brought  by  the  sheriff,  in  a  case  where  he 
might  have  procured  leave  to  bring  the  action,  as  prescribed 
in  the  last  two  sections.  Upon  an  application  therefor,  the 
court  or  judge  may,  in  a  proper  case,  require  the  plaintiff  to 

Srovide  for  the  expenses  in  the  ac*>ion,  already  incurred  by 
le  sheriff.  The  application  must  be  denied,  in  case  of  an  un- 
reasonable delay  m  making  it ;  or  where  an  application  was 
made,  before  the  action  was  brought,  and  the  plaintiff  neg- 
lected or  refused,  without  a  good  excuse  therefor,  to  compfy 
with  the  terms,  conditions  or  regulations  then  imposed. 

§  680.  The  court  or  judge  may,  upon  the  application  of  the 
sheriff,  or  of  the  defendant  in  the  warrant,  during  the  pen- 
dency of  an  action,  brought  as  prescribed  in  the  last  tnree 
sections,  direct  as  to  the  conduct,  discontinuance,  or  settle- 
ment of  the  same,  and  as  to  the  application  or  disposition  of 
the  money  or  property  recovered  tnerein,  as  justice  requires. 

§  681.  Upon  the  application  of  either  party,  and  proof  of 
the  neglect  of  the  sheriff,  the  court  or  judge  may,  by  order, 
require  the  sheriff  to  return  an  inventory.  Disobedience  to 
sucn  an  order  may  be  punished,  as  a  contempt  of  the  court 

ARTICLE  THIRD. 

Vacating  or  MODiFTiNa  thk  Warrant  ;  discharqing  the 

Attaohment. 
i  682.  Motion  to  yacate  or  modi-       I  690.  Sureties  to  Justify  if  re- 
ty  warraot,  or  increase  se-  quired, 

curity.  691.  Sheriff  may  retain  proper- 

683.  How     motion     must    be  ty  until  Jastifioatlon. 

made;    opposing    it    by  692.  Foregoing  prorisions  ap* 

new  proofs.  pHcable  to  yessels. 

686.  When  prior  motion  not  to  693.  Partners  may  apply  to  dis- 

prejuaice  subsequent  mo-  charge  attachment, 

tion.  694.  Undertaking  to  be  giren. 

687.  Defendant  may  apply  for  696.  Court  or  Judge  may  asoer- 

discharge  of  attachment.  tain  ralue. 

688.  Undertaidng  to  be  given.  696.  When  plaintiff  entitled  to 

689.  Application  by  one  of  sev*  notice  of  any  application, 

oral  defendants.  etc. 

80  Hun,  19.  §  682.  {AnVd  1877.]    The  defendant,  or  a  person  who  has 

75  N.Y.  179.  acquired  a  lien  upon,  or  interest  in,  his  property,  after  it  was 
flo  How.  Pr.  attached,  may,  at  any  time  before  the  actual  application  of 
^N  Y  88  •  ^^®  attached  property,  or  the  proceeds  thereof,  to  the  pay- 
89  Id  440  '  nient  of  a  judgment  recovered  m  the  action,  apply  to  vacate 
ij  Daly,  3*19.  or  modify  the  warrant,  or  to  increase  the  security,  ^ven  by 
14  Misc.  546.  the  plaintilT,  or  for  one  or  more  of  those  forms  of  relief,  togeth- 
er, or  in  the  alternative. 

14  Hun.  402.  §  683.  An  application,  specified  in  the  last  section,  may 

76  N.Y.  179.  be  founded  only  upon  the  papers  upon  which  the  warrant  was 
60  How.  Pr.  granted ;  in  whicn  case,  it  must  be  made  to  the  courts  or,  if 
u  Miao  646  Warrant  was  granted  by  a  judge  out  of  courts  to  the 
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same  jud^e,  in  court  or  out  of  court,  and  with  or  without  no-  gl  Han  424. 
tioe,  as  he  deems  proper.  Or  it  mav  be  founded  upon  proof,  42  Hai^dS. 
by  affidavit,  on  the  part  of  the  defendant ;  in  which  case,  it 
must  be  made  to  the  court,  or,  if  the  warrant  was  granted  oy 
a  judge  out  of  court,  to  any'  judge  of  the  court,  upon  notice  ; 
and  it  may  be  opposed  by  new  i)roof,  by  affidavit,  on  the  part 
of  the  plaintiir^  tending  to  sustain  any  ground  for  the  attach- 
ment, recited  m  the  warrant,  and  no  other,  unless  the  defend- 
ant relies  uix>n  a  discharge  in  bankruptcy,  or  upon  a  discharge 
or  exoneration,  granted  in  insolvent  proceeding ;  in  which 
case,  the  plaintiff  may  show  any  matter,  in  avoidance  there- 
of, which  ne  might  show  upon  the  trial 

§  684.  IRepealedlSn.-] 

§  686.  iHepecUed  1877.] 

§  686.  [Am^d  1877.]  The  denial  of  such  an  application 
does  not  prejudice  a  subsequent  apphcation,  seasonably  made, 
founded  upon  the  failure  of  a  complaint  which  had  not  been 
filed  or  served  at  the  time  of  the  former  application,  to  set 
forth  anv  of  the  causes  of  action  mentioned  in  section  six  hun- 
dred and  thirty-five  and  section  six  hundred  and  thirty-seven 
of  this  act. 

§  687.  The  defendant  may,  at  way  time  after  he  has  ap-   8  Abb.  N.  0. 
peared  in  the  action,  and  before  final  judgment,  apply  to  the   *• 
judge  who  granted  the  warrant,  or  to  the  court  for  an  order 
to  discharge  the  attachi^ent,  as  to  the  whole  or  a  part  of  the 
property  attached. 

§  688.  [^m'dl877.]  Upon  such  an  application,  the  de-  16  Hun,  624; 
fendant  must  give  an  undertaking,  with  at  least  two  sufficient  **  Id.  19. 
sureties  to  the  effect  that  he  will,  on  demand,  pay  to  the 
pkuntifr  the  amount  of  any  judgment  which  may  oe  recovered 
m  the  action  against  him,  not  exceeding  a  sum  specified  in  the 
undertaJdne,  with  interest.  The  sum  so  specifiend  must  be  at 
least  eauallo  the  amount  of  the  plaintiff^s  demand,  as  speci- 
fied in  nis  affidavit ;  or,  at  the  option  of  the  defendant,  equal 
to  the  appraised  value^  accordin^^  to  the  inventory,  of  the 
property  attached  ;  or,  if  the  application  is  to  discharge  the 
attachment,  as  to  a  part  onljr  of  the  property  attached,  to  the 
appraised  value  of  tnat  portion. 

§  680.  Where  there  are  two  or  more  defendants,  and  an 
application  is  made,  as  pre$H;ribed  in  the  last  two  sections,  by 
one  or  more,  but  not  by  all  of  them,  the  undertaking  must 
provide  for  the  payment  of  any  judgment,  which  may  be  re- 
covered against  any  of  the  defendants  in  the  action,  unless 
the  applicant  makes  proof,  by  affidavit,  to  the  satisfaction 
of  the  court  or  judge,  that  the  property^  with  respect  to 
which  the  application  is  made,  belongs  to  mm  separately  ;  in 
which  case,  tne  undertaking  must  provide  for  the  payment  of 
any  judgment,  which  may  be  recovered  in  the  action  against  the 
ajwlicant,  either  alone  or  jointly  with  any  other  defendant. 
Where  an  application  is  made,  as  prescribed  in  this  section,  at 
wast  two  dfays*  notice  thereof,  with  a  copy  of  the  affidavit, 
must  be  served  upon  the  plaintiff^s  attorney,  who  may  oppose 
the  aCpplication  by  proof,  oy  affidavit,  that  one  or  more  of  the 
other  defendants  own,  or  liave  an  interest  in  the  property. 
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§  690.  lAm'd  1877.]  An  undertaking,  given  as  prescribed 
in  the  last  two  sections,  must  be  forthwitn  filed  with  the  clerk. 
A  copy  thereof,  with  a  notice  of  the  fiUug  must  be  forthwith 
served  upon  the  plain tiflTs  attorney  ;  who  may,  within  three 
days  thereafter,  give  notice  to  the  sheriff,  that  he  excepts  to 
the  sufficiency  of  the  sureties.  Thereupon  the  sureties  must 
justify  upon  the  like  notice,  and  in  like  manner,  as  bail  upon 
an  arrest;  or  a  new  undertaking  must  be  given,  with  new 
sureties,  who  must  justifv  in  like  manner.  If  the  plaintiff  does 
not  except,  as  prescribed  in  this  section,  he  is  deemed  to  have 
waived  all  objection  to  the  sureties. 

§  601.  The  sheriff  is  responsible  for  the  sufficiency  of  the 
sureties;  and  he  may  retam  possession  of  the  property  at^ 
tached,  and  the  proceeds  thereof,  until  the  objection  to  them 
is  waived^  as  prescribed  in  the  last  section,  or  they,  or  the 
new  sureties,  justify. 

§  602.  The  last  five  sections  are  applicable,  where  a  ves- 
sel, or  a  share  or  interest  therein  is  attached.  If  it  is  neces- 
sary, to  enable  the  defendant  to  discharge  the  attachment, 
the  court  or  judge  may,  by  order,  stay  any  proceedings  speci- 
»nd  of  this  title,  or  extent 


fled  in  article  second  of  this  title,  or  extend  the  time  to  do  any 
act  therein  specified. 

§  693.  If  a  warrant  of  attachment  is  levied  upon  the 
mterest  of  one  or  more  partners,  in  goods  or  chattels  of  a 
partnership,  the  other  partners,  who  are  not  defendants  in 
the  action,  or  any  of  them,  may  at  any  time  before  final  judg- 
ment, apply  to  the  jud^e  who  granted  the  warrant,  or  to  the 
court,  upon  an  affidavit  showing  the  facts,  for  an  order  to 
discharge  the  attachment,  as  to  that  interest. 

§  604.  lAm?d  1877.]  Upon  such  an  application,  the  appli- 
cant must  give  an  undertaking,  with  at  least  two  sufficient 
sureties,  to  the  effect  that  they  will  pay  to  the  sheriff,  on  de- 
mand, the  amount  of  any  judgment,  which  may  be  recovered 
against  the  partner  who  is  defendant  in  the  action  ;  or  which 
may  be  recovered  against  him,  in  any  other  action^  wherein 
the  other  partners  are  not  defendants,  and  wherein  a  war- 
rant of  attachment,  or  an  execution,  may  come  to  the  sheriff's 
hands,  at  any  time  before  the  warrant  of  attachment,  which 
was  so  levied,  is  vacated  or  annulled ;  not  exceeding  a  sum, 
specified  in  the  undertaking,  which  must  not  be  less  than  the 
value  of  the  interest  of  the  defendant,  in  the  goods  or  chattels 
seized  by  virtue  of  the  attachment,  as  fixed  by  the  court  or 
judge.  If  the  value,  in  the  opinion  of  the  court  or  judge,  is 
uncertain,  the  sum  shall  be  such  as  the  court  or  judge  <&ter- 
mines. 

§  695.  For  the  purpose  of  fixing  the  sum,  or  determining 
the  sufficiency  of  the  sureties,  the  court  or  judge  may  receive 
affidavits  or  oral  testimony,  or  may  direct  a  reference. 

§  696.  [Am'd  1877.]  The  court  or  judge  may  direct,  that 
the  plaintiff  have  notice  of  an  application  for  a  discharge  of 
property,  as  prescribed  in  this  article,  or  of  the  hearing  under 
an  order  of  reference,  made  as  prescribed  in  the  last  section ; 
and  if  the  applicant  does  not  appear,  where  notice  has  been 
giveuj  the  application  may  be  oismissed  or  denied* 
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ARTICLE  FOURTH. 

RlGULATIONB  WHXBE   THERE  ARE   TwO  OR  HOBS   WARRANTS 
AGAINST  THE  SAKE  DEFENDANT. 

I  697.  Preferences  of  two  or  more  sel. 

warrants.  S  703.  Itightn  of  Janlor  plaintiff  in 

006.  Rule   as  to  lery  under  a  action  by  senior  plaintiff 

junior  warrant.  and  siiei  ifTJointly. 

701.  Undertaking,  by  junior  st-  704.  Junior  plaintiff  may  be  al- 

lachinfi;  crsdiior,  to  pre-  lowed  to  commence  ac- 

Tent    release  of  foreign  tion  jointly  with  slierlff. 

▼easel.  706.  Rights  of  third  and  other 

708.  Rale  as  to  subsequent  at-  subsequent        attaching 

tachment  of  foreign  ves-  creditors. 

§697.  Where  two  or  more  warrants  of  attachment.  IMNT^n. 
a^iost  the  same  defendant,  are  delivared  to  the  sheriff  oi  1*8N.Y.17X 
the  same  county,  to  be  executed,  their  respective  preferences, 
and  the  rules,  where  a  levy,  or  a  levy  and  sale,  have  been 
made  under  a  junior  warrant,  are  the  same,  as  where  two  or 
more  executions,  against  the  property  of  the  same  defendant, 
&re  delivered  to  the  sheriff  of  the  same  county,  to  be  exe- 
cuted. 

§  698.  Where  a  domestic  vessel,  or  a  share  or  interest 
therein,  has  been  attached,  and  afterwards  released,  as  pre- 
scribed in  this  title;  or  where  the  personal  property  of  a 
partnership,  of  which  the  defendant  was  a  member,  has  been 
attached,  and  the  attachment  afterwards  discharged,  upon 
the  application  of  another  partner,  as  prescribed  in  this  title  ; 
another  warrant,  against  the  same  aefendant,  shall  fiot  be 
levied  on  the  same  property,  by  the  sheriff  of  the  same  or  of 
any  other  countv,  until  after  the  first  warrant  has  been 
vacated  or  annulled.  But,  except  as  thus  prescribed,  where  a 
second  warrant,  against  the  same  defendant,  is  delivered  to 
the  same  sheriff,  he  must  execute  it,  by  a  levy  upon  property 
within  his  county,  and  he  must  thereupon  take  the  same  pro- 
^^c^dings,  as  if  the  levy  was  made  under  the  first  warrant. 

§  699.  {Repealed  1877.] 

§  700.  [Repealed  1877.] 

§  701.  Where  a  foreign  vessel,  or  a  share  or  interest 
therein,  has  been  attached  and  valued^  as  prescribed  in  article 
seoond  of  this  title,  and  the  plaintiff,  m  the  first  warrant  of 
attachment,  fails  to  give  an  undertaking  to  prevent  the  re- 
lease thereof,  the  court  or  judge  may  grant  to  the  plaintiff  in 
a  second  warrant,  then  in  tne  wierifTs  hands  for  execution,  an 
extension,  of  not  more  than  three  days  thereafter,  within 
J^ich  to  furnish  an  UDdertakinjp:,  in  all  respects  like  the  one  to 
oe  furnished  by  the  first  plamtiff.  And  if  he  furnishes  it, 
Within  that  time,  he  has  the  same  rights  and  privileges,  and  is 
swDject  to  the  same  duties  and  liabilities,  with  re8i)ect  to  the 
v^el  and  its  proceeds,  and  the  subsequent  proceedings  re- 
lating thereto,  as  if  his  was  the  first  warrant 

h  »??^'  ^^  ^  foreign  vessel,  or  a  share  or  interest  therein, 
nas  been  attached,  and  afterwards  released,  by  reason  of  the 
»ailure  of  the  plaintiff,  in  the  first  or  the  second  warrant,  to 
ijve  an  undertaking  to  prevent  the  release,  it  shall  not  be 
*^»n  attached,  under  warrant  against  the  same  defendant, 
wnich  had  been  delivered  to  the  sheriff  of  the  same  county, 
^ore  the  expiration  of  the  time  within  which  the  underta- 
fjjf  should  have  been  furnished.  But  it  may  be  again  at- 
*«ched,  under  a  subsequent  warrant  against  the  same  defend- 
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ant;  in  which  case,  the  plaintiff  therein,  and  the  plaintiff  in 
each  warrant  subsequently  delivered  to  the  sberiii,  have  the 
same  rights,  and  privileges,  and  are  subject  to  the  same  duties 
and  liabilities,  with  respect  to  the  vessel  and  its  proceeds,  and 
the  subsequent  proceedings  relating  thereto,  as  if  the  warrant, 
under  which  it  was  attached,  was  the  first  warrant. 

§  703.  Where  the  plaintiff  in  a  warrant  of  attachment 
has  commenced  an  action,  in  the  name  of  himself  and  the 
sheriff  jointly,  as  prescribed  in  this  title,  a  plaintiff  in  a  junior 
warrant  may  apply  to  the  court  or  judge^  to  direct  as  to  the 
conduct,  discontinuance,  or  settlement  of  the  same,  or  to  im- 
pose terms,  conditions  and  regulations  as  to  the  continuance 
thereof,  in  the  interest  of  the  applicant ;  and  such  order  may 
be  made  thereupon,  as  justice  requires.  If  the  first  warrant 
is  vacated,  or  the  attachment  thereunder  is  released  or  dis- 
charged, without  affecting  the  cause  of  action  prosecuted  by 
the  plaintiff  therein  and  the  sheriff  jointly,  the  plaintiff  in  the 
warrant  next  in  order,  may,  upon  his  own  apphcation,  be  sub- 
stituted as  joint  plaintiff  with  the  sheriff,  bv  an  order,  made 
as  upon  an  application  for  leave  to  bring  such  an  action. 

§  704.  A  plaintiff  in  a  second  warrant  may  apply  to  the 
court  or  judge,  upon  notice  to  the  plaintiff  in  the  first  war- 
rant, and  to  the  sheriff,  for  leave  to  bring  and  maintain,  in 
the  name  of  himself  and  tho  shoriff  jointly^  any  action,  wmch 
might  be  brought  in  the  name  of  the  senior  plaintiff  and  the 
sheriff.  If  it  appears  that  the  plaintiff  in  the  first  warrant 
neglects  or  refuses  to  be  ioined  with  the  sheriff  in  such  an 
action^  or  to  comply  with  tne  terms,  conditions,  and  regula- 
tions, imposed,  either  upon  granting  him  an  order  for  that 
purpose,  or  U()on  the  hearing  of  an  application,  made  as  pre- 
scrioed  in  this  section,  the  court  or  judge  may  g^rant  to  the 
plaintiff  in  the  second  warrant,  leave  to  bring  and  maintain 
such  an  action,  in  the  name  of  himself  and  the  sheriff  jointly, 
with  like  effect,  as  if  his  was  the  first  warrant. 

§  706.  Where  there  are  more  than  two  warrants  of  attach- 
ment, a^inst  the  same  defendant,  the  plaintiffs  in  the  third  and 
each  subsequent  warrant  have,  according  to  their  respective 
priorities,  the  same  rights  and  privilegfes,  as  a^inst  the  plaint- 
iffs in  all  senior  warrants,  which  the  plaintiff  in  the  second 
warrant  has,  as  against  the  plaintiff  in  the  first,  and  are  sub- 
ject to  the  same  duties  and  liabilities ;  except  that  a  second 
extension  of  the  time,  within  which  to  furnish  an  undertaking 
to  prevent  the  release  of  a  foreign  vessel,  or  a  share  or  inter- 
est therein,  shall  not  be  granted.  And  the  plaintiffs  in  two  or 
more  junior  warrants  of  attachment,  may,  by  agreement 
among  themselves,  take  jomtly,  and  for  their  common  benefit, 
anjr  proceeding,  permitted  by  this  title  to  be  taken,  by  the 
plaintiff  in  a  second  or  subsequent  warrant  of  attachment ; 
provided  that  it  does  not  interfere  with  the  preferential  or 
other  right  of  an  intermediate  plaintiff. 

ARTICLE  FIFTH. 

Proceedings  after  Judgment;   Rights  op  Parties  and 

Duties  op  the  Sheriff,  after  the  Warrant  is 

vacated  or  annulled,  or  the  attachlfent 

discharged. 

H  706.  Execution  to  isAue  tosher-       g  707.  Only    attached     proper^ 
iff  who  has  levied.  bound    when    summon^ 

not  personally  served. 
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7t)8.  Jadgmeni  in  the  principal      g  710.  Additional   proTislon    for 

action ;  how  satisfied.  his  relief. 

709,  When  attachment  di.*char-  711.  Cancelling  notice  attach- 

ged,  etc.,  property  to  be  ing  real  property. 

restored  to  defendant.  712.  When   sheriff   to    return 

warrant  and  his  proceed- 
ings. 

§  '706.  Where  a  levy,  under  a  warrant  of  attachment  in  79  Hun,  189. 
an  action,  has  been  made,  an  execution  against  property,  upon 
a  final  iuagment  in  favor  of  the  plaintiff  therein,  recovered 
after  the  expiration  of  the  terra  of  office  of  the  sheriff,  who 
made  the  levy,  must  nevertheless  be  directed  to  an  *  exe- 
cut€Nl  by  that  sheriff,  unless  another  person  is  designated  by 
law  to  complete  the  unfinished  business  {>ertaining  to  his  office; 
or,  in  that  case,  to  the  person  so  designated. 

§  707.  [Am?d  1877.1     Where  a  defendant,  who  has  not  19  Week, 
appeared,  is  a  non-resident  of  the  State,  or  a  foreign  corpor-  Dig.  46. 
ation,  and  the  summons  was  served  without  the  State,  or  by  134  N.Y.  627. 
publication,  pursuant  to  an  order  obtained  for  that  purpose, 
as  prescribed  in  chapter  fifth  of  this  act.  the  judgment  can  be 
caiforced  only  against  the  propertv  which  nas  been  levied 
upon,  by  virtue  of  the  warrant  of  attachment,  at  the  time 
'v^en  the  judgment  is  entered.    But  this  section  does  not  de- 
clare the  effect  of  such  a  judgment^  with  respect  to  the  appli- 
cation of  any  statute  of  limitation. 

§  708.  iAm?d  18T7.]  Where  an  execution  against  prop 
erty  is  issued  upon  a  judgment  for  the  plaintiff,  in  an  action  in 
which  a  warrant  of  attachment  has  been  levied,  the  sheriff 
must  satisfy  it,  as  follows : 

L  He  must  pay  over  to  the  plaintiff  all  money  attached  by 
him,  and  the  proceeds  of  all  sales  of  perishable  property,  or  of 
any  vessel  or  share  or  interest  therein,  or  animalsL  sold  by 
him,  or  of  any  debts,  or  other  things  in  action  collected  or 
sold  by  him  ;  or  so  much  thereof  as  is  necessary  to  satisfy  the 
judgment. 

2,  If  any  balance  remains  due,  he  must  sell,  under  the  exe- 
cution, the  other  personal  property  attached,  or  so  much 
thereof  as  is  necessary  ;  including  rights  or  shares  in  the  stock 
of  an  association  or  corporation,  or  a  bond  or  other  instru- 
ment for  the  payment  of  money,  executed  and  issued,  with 
the  interest  coupons  annexed^  if  any,  by  a  government^  State, 
county,  public  officer,  or  mumcipal  or  other  corporation,  which 
is  in  terms  negotiable,  or  payable  to  the  bearer  or  holder,  the 
principal  whereof  is  not  then  payable  ;  but  not  including  any 
other  debt  or  thing  in  action.  If  the  proceeds  of  that  property 
are  insufficient  to  satisfy  the  judgment,  and  the  execution  re- 
quires him  to  satisfy  it  out  of^any  other  personal  property  of 
the  defendant,  he  must  sell  the  personal  property,  upon  which 
he  has  levied  by  virtue  of  the  execution.  If  the  proceeds  of 
the  personal  property,  applicable  to  the  execution,  are  in- 
sufficient to  satisfy  the  judgment,  the  sheriff  must  sell,  under  , 
the  execution,  all  the  right,  title,  and  interest,  which  the 
defendant  had  in  the  real  property  attached,  at  the  time 
when  the  notice  was  ffied,  or  at  any  time  afterwards^  before 
resorting  to  any  other  real  propertv. 

8.  If  personal  property  attached,  belonging  to  the  defend-  ^  N.  Y.  509, 
ant,  has  passed  out  of  the  hands  of  the  sheriff,  without  having 
been  sola  or  converted  into  money,  and  the  attachment  has 
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not  been  discharged^  as  to  that  property,  he  must,  if  practi- 
cable, regain  possession  thereof ;  and,  for  that  purpose,  ne  has 
all  the  authority  which  he  had,  to  seize  the  same  under  the 
warrant.    A  person  who  wilfully  conceals  or  withholds  such 

Sroperty  from  him,  is  liable  to  double  damages,  at  the  suit  of 
le  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts  and 
other  things  in  action  attacbea,  and  prosecute  any  underta- 
king, which  he  has  taken  in  the  course  of  the  proceedings,  and 
apply  the  proceeds  thereof  to  the  payment  of  the  judgment. 

5.  At  any  time  after  levying  the  attachment,  the  court, 
upon  the  ];>etition  of  the  plaintiff,  accompanied  with  an  affi- 
davit, specifying  fully  all  the  proceedings  of  the  sheriff,  since 
the  levjr  under  tne  warrant,  tne  property  attached,  and  the 
disposition  thereof ;  and  the  affidavit  of  the  sheriff,  showing 
that  he  has  used  diligence,  in  endeavoring  to  collect  the  debts 
and  other  things  in  action  attached,  and  that  a  portion  there- 
of remains  uncollected ;  may  direct  the  sheriff  to  sell  the  re- 
maining portion,  upon  such  termSj  and  in  such  manner,  as  it 
thinks  proper.  Notice  of  the  application  must  be  given  to  the 
defendant's  attorney,  if  the  defendant  appeared  in  the  action. 
If  the  summons  was  not  personally  served  on  the  defendant^ 
and  he  did  not  appear,  tne  court  may  make  such  order  as  to 
the  service  of  notice,  as  it  thinks  proper  ;  or  may  grant  the 
application  without  notice. 

4  CiT.  Pro.  §  700.  {Am^d  1877.]  Where  a  warrant  of  attachment  is 
148;  Id.  154.  vacated,  or  annulled,  or  an  attachment  is  discharged^  upon 
90  N.Y.  621 :  the  application  of  the  defendant,  the  sheriff  must,  excCT>t  m  a 
»2  Id.  661.  case  where  it  is  otherwise  specially  prescribed  by  law,  deliver 
N  8  21  ^^^^  ^  *^®  defendant,  or  to  the  person  entitled  thereto,  upon 

36  Hun  407    reasonable  demand,  and  upon  payment  of  all  cost&  charges, 
*      '   and  expenses,  legally  chargeable  by  the  sheriff,  all  tne  attach- 
ed personal  property  remaming  in  his  hands,  or  that  portion 
thereof,  as  to  which  the  attachment  is  discharged ;  or  the  pro- 
ceeds tnereof,  if  it  has  been  sold  by  him. 

§  710.  Where  the  sheriff  is  required,  by  this  title,  to  de- 
liver attached  property,  or  the  proceeds  thereof^  to  the  de- 
fendant, he  must  also  deliver  to  him,  unless  otherwise  specially 
directed  by  the  court  or  judge,  all  books  of  account,  vouchers, 
evidences  of  debt,  muniments  of  title,  or  other  papers,  rela- 
ting to  the  property,  either  real  or  personal,  or  to  its  proceeds; 
together  with  all  undertakings,  relating  thereto,  which  he  has 
taken  in  the  course  of  the  proceedings,  and  wnich  have  not 
been  fully  satisfied;  except  an  undertaking,  given  by  the 
defendant,  upon  the  discharge  of  property.  Me  must  also 
deliver  a  written  assignment  duly  acknowledged,  of  each 
undertaking,  so  delivered,  and  of  each  other  instrument,  to 
which  the  defendant  is  thus  entitled,  an  assignment  of  which 
is  necessary  to  perfect  or  protect  the  defendant's  title  there- 
to. The  defenaant  mu.st  also,  but  upon  his  own  application 
only,  be  substituted  in  the  place  of  tne  sheriff,  or  tne  sheriff 
and  the  plaintiff  jointly,  in  an  action  brought  as  prescribed  in 
this  title  ;  but  the  court  or  judge  may  impose,  as  a  condition 
of  i^ranting  the  order  of  substitution,  such  terms  as  justice  re- 
quires, wiui  respect  to  -idemnity  and  payment  of  expenses. 
The  defendant's  rights,  with  respect  to  property  attached  and 
not  disposed  of,  and  an  undertaking,  or  other  instrument,  to 
which  he  is  thus  entitled,  are  the  same  as  those  of  the  sheriff 
while  the  warrant  was  still  in  force,  except  where  his  rights 
are  specially  defined  or  regulated  by  law. 
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§  711.  [  *:r.»(il877.]  At  any  time  after  the  warrant  of 
attachment  has  been  vacated  or  annulled,  or  the  attachment 
has  been  discharged  as  to  real  property  attached,  the  court 
may,  in  its  discretion,  upon  the  application  of  any  person 
asrgrieved,  and  upon  such  notice  as  it  deems  just,  direct^ 
that  any  notice,  filed  for  the  purpose  of  attaching  the  proper- 
ty, be  cancelled  of  record,  by  the  clerk  of  the  county  where  it 
is  filed  and  recorded.  Tne  cancellation  must  be  made  by  a 
note,  to  that  effect,  on  the  margin  of  the  record,  referring  to 
the  order ;  and,  unless  the  order  is  entered  in  the  same  clerk's 
oflBce,  a  certified  copy  thereof  must,  at  the  same  time,  be  filed 
therein. 

§  712.  Where  a  warrant  of  attachment  has  been  vacated 
or  annulled,  the  sheriff  must  forthwith  file,  in  the  clerk's  of- 
fice, the  warrant,  with  a  return  of  his  proceedings  thereon. 
Upon  the  application  of  either  party,  and  proof  of  the  sheriffs 
neglect,  the  court  may  direct  mm  so  to  do,  forthwith,  or  with- 
in a  specified  tune. 

TITLE  rV. 

Other  provigional  remedies ;  general  arid  miseeUaiMOUS  pro^ 
visions. 

AJtnciM  1.  RecelTorA. 

2.  DepoBit,  delirery,  or  oonToyftnce  of  property. 

3.  General  and  miscellaneous  provisioDS. 

ARTICLE  FIRST. 

Receivers. 

2  713.  Beceirer:  when  appointed.       i  716.  Certain  receireri  may  hold 
714.  Notice  or  application.  real  property. 

716.  Security. 

J  718.  [Am'd  1895,  amendment  to  take  effect  Janmry  1,  S^^^^^^' 
189t.]  In  addition  to  the  cases,  where  the  appointment  of  ^  n7i^84^ 
a  receiver  is  specially  provided  for  by  law,  a  receiver  of  22  Abb.  N? 
property,  which  is  the  subject  of  an  action,  in  the  supreme  p,/l?v, 
court  or  a  conniy  court,  may  be  appointed  by  the  court,  in  j^*^""'*'*' 
either  of  the  following  cases :  llo'N.Y.4oe. 

1.  Before  final  judgment,  on  the  application  of  a  party 
who  establishes  an  apparent  right  to,  or  interest  in,  the 
property,  vhere  it  is  in  the  possession  of  an  adverse  party, 
and  there  in  danger  that  it  will  be  removed  beyond  the 
jurisdiction  of  the  court,  or  lost,  materially  injured  or 
destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  iudgment 
intj  efteot,  or  to  dispose  of  the  property,  according  to  its 
directions. 

3  After  final  judgment,  to  preHerve  the  property,  daring 
thependent-y  of  an  appeal.  The  word  **property,'*  as  used 
iu  this  section,  includes  the  rents,  profits,  or  other  income, 
and  the  increase,  of  real  or  personal  property. 

§  714.  Um'd  1877,1879.]    Notice  of  an  application,  for  the  J,  ^*>*>-  ^ 
appointment  of  a  receiver,  in  an  action,  oe fore  judgment   ^•**^* 
therein,  must  be  given  to  the  adverse  party,  unless  he  has 
fiuled  to  appear  in  the  action,  and  the  time  limited  for  his  ap- 
pearance has  expired.    But  where  an  order  has  been  made, 
as  presciibetl  in  section  four  hundred  and  thirtv-eight  of  this 
p.ct,  the  court  may,  in  its  discretion,  appoint  a  temporary  re- 
ceiver, to  receive  and  preserve  the  property,  without  ndtio*^  r\n]t> 
or  upon  a  notice  given  by  publication  or  otherwise,  as  it  thinks^ OglC 
proper. 
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7«ir.T.  w«.  §715.  [iim*d  1877,  18%.]  A  receiver,  appointed  in  an 
action  or  special  proceediae,  most,  before  entering  upon  his 
duties,  exeoate  and  file  with  the  proper  clerk,  a  bond  to  the 
people,  with  at  least  two  safficieot  sureties,  in  a  penalty 
fixed  by  the  court,  jndge,  or  referee,  making  the  appoint- 
ment, conditioned  for  the  faithful  discharge  of  hi:!  da  ties  as 
receiver;  and  the  execution  of  any  such  bond  by  any  fidelity 
or  surety  company  authorized  by  the  laws  of  this  state  to 
transact  bu>iness,  shall  be  equivalent  to  the  execution  of 
said  bond  by  two  sureties.  And  the  couit,  or,  where  the 
order  was  made  ont  of  court,  the  jud^e  making  the  order,  by 
or  pursuant  to  which  the  receiver  was  appointed,  or  his  suc- 
cessor in  office,  may,  at  any  time  remove  the  receiver,  or 
direct  him  to  give  a  new  bond,  with  new  sureties,  with  the 
like  condition.  But  the  foregoing  provisions  of  this  section 
do  not  apply  to  a  c  ise  where  special  provision  is  made  by 
law,  for  the  security  to  be  given  by  a  receiver,  or  for  in- 
creasing the  same,  or  for  removing  a  receiver.  A  receiver 
who,  having  executed  and  filed  a  bond  as  provided  for  in 
this  section,  before  prebenting  his  accounts  as  receiver,  must 

S've  notice  to  the  surety  or  sureties  on  his  official  bond,  of 
s  intention  to  present  his  accounts,  not  less  than  eight 
days  before  the  day  set  for  the  hearing  on  said  accounting. 
The  same  notice  must  be  given  to  such  surety  or  sureties 
where  the  accounting  is  ordered  on  the  petition  of  a  person 
or  persons  other  than  the  receiver,  and  in  no  case  shall  the 
receiver's  accounts  be  passed,  settled  or  allowed,  unless  the 
said  notice  provided  for  in  thi^  section  shall  have  first  been 
given  to  the  surety  or  sureties  on  the  official  bond  of  such 
.  receiver. 


§  716.  [Am'd  1895,  amendment  io  take  eff'ect  January  1, 
1896.]  A  receiver,  appointed  by  or  pursaant  to  an  order  or 
a  judgment,  in  an  action  in  the  supreme  court  or  a  county 
court,  or  in  a  special  proceeding  or  the  voluntary  dissolution 
of  a  corporation,  may  take  and  hold  real  property,  upon  such 
trusts  and  for  such  purposes  as  the  court  directs,  subject  to 
the  direction  of  the  court,  from  time  to  time,  respecting  the 
disposition  thereof. 


ARTICLE  SECOND. 

Deposit,  Delivebt,  ob  Conveyance  of  Pbopebtt. 

I  717.   Ooari  may  order  a  deposit       8  718.  When  sheriff  may  take  and 
or  delivery  of  property  in  convey,  etc.,  property, 

certain  oases. 
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§  1 17. ^Am'd  1877.]  Where  it  i^  admitted,  by  the  pleading 
or  examination  of  a  party,  that  he  has,  in  his  possession  or 
under  his  control,  money,  or  other  personal  property  capable 
of  delivery,  which,  being  tlie  subject  of  the  action  or  special 
proceeding;,  is  held  by  h.m  as  trustee  for  another  party,  or 
which  beloDgs  or  is  due  to  another  party,  the  court  may,  in 
its  discretion,  grant  an  order,  upon  notice,  that  it  be  paid 
injx>,  or  deposited  in  court,  or  delivered  to  that  party,  with 
or  without  security,  subject  to  the  further  direction  of 
the  court. 


§  7 18.  Where  the  court  has  directed  a  deposit  or  delivery, 
as  prescribed  in  the  last  section;  orwherea  judgment  directs 
a  partv  to  make  a  depositor  ('elivery,  or  to  convey  real  prop- 
erty; if  the  direction  ia  disobeyeJ,  the  court,  besides  punish- 
iog  the  i  isobedience  as  a  contempt,  may,  by  order,  require 
the  sheriff  to  take,  and  deposit  or  deliver  the  money  or  other 
personHl  property,  or  to  convey  the  real  property,  in  con- 
formity with  the  direction  of  the  court. 


ABTIULE  THIBD. 
Gbnebal  and  MisoEiiLANZous  Pbovisioms. 


f  719.  Arrest,  iojanotion,  and  at-       g  720.  Goanterclaim;  right  to  pro- 
taohmeot;  when   not  to  visional   remedy   in   case 

be  granted  together.  of. 

§  719.  [iim'dl879.]  Where  an  application  for  an  order 
of  arrest,  an  injunction,  and  a  warrant  of  attachment,  or  two 
of  them,  is  made,  in  the  same  action,  agaiust  the  same  defend- 
ant, and  it  sastifactorily  appears  that,  under  the  particular 
eircumstances  of  the  case,  two  or  all  of  tkem  are  not  neces- 
sary for  the  plaintiff's  Sfcuriiy,  the  court  or  judge  may,  in 
its  or  his  'Uscretion,  rec^uire  the  plaintiff  to  elect  between 
them.  Where  an  apphcation  is  made,  to  obtain,  vacate, 
modify,  or  set  aside  an  order  of  arrest,  injunction  order,  or 
warrant  of  attachment,  the  court  or  judge  must  finally  decide 
the  same,  within  twenty  days  after  it  is  submitted  for  de- 
cision. 


§  720.  [^m'c21879.]  Where  the  defendant  interposes  a 
counterclaim,  and  thereupon  demands  an  affirmative  judg- 
ment against  the  plaintiff,  his  right  to  a  pro\isional  remedy  is 
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the  same  as  in  an  action  brought  by  him  against  the  plaintiff 
for  tbe  oaase  of  action  stated  in  the  counterclaim,  and  de- 
manding the  same  j  udgment.  Aad  for  the  purpose  of  apply- 
ing to  such  a  case  the  provisions  of  this  act,  the  defendant  is 
deemed  the  plaintiff,  &e  plaintiff  is  deemed  the  defendant, 
and  the  counterclaim  so  set  forth  in  the  answer  is  deemed  the 
complaint. 


CHAPTEB  Vni. 

MISCELLANEOUS   INTERLOCUTORY  PROCEEDINGS 
AND  REGULATIONS  OP  PRACTICE. 

TITLE  I. — Mistakes,  obossions,  defbots,  akd  iBBsaxn^m- 

ITIBS. 

TITLE  II. — TSNDBII,    AND  OTHBB  OFFEB8  AMD     BEQUESTS     TO 
THE  ADYBBSB  PABTT. 

TITLE  in  — Payment  of  monet  into  ooubt,  and  oabb  and 

DISPOSITION  THBBEOF. 

TITLE  IV. — ^Pbocbedinos  upon  the  death  ob  disabiutt  of 

A  PABTT,  OB  THE  TBANSFEB  OF  HIS  INTEBEST. 

TITLE  y. — Motions  and  obdebs  oenebally. 
TITLE  VI,— Miscellaneous  pbactice  beoulations. 

TITLE  I. 
Mistakes,  omissions,  defects,  and  irregularities, 

S  721.  Defects   cured  by  verdict,  §  726.  Papers  lost  or  withheld ; 

etc.,  and  by  Judgment  how  supplied. 

722.  Such  defects  to  be  supplied.  727.    Order    of    court;    when 

723.  Amendments  by  the  court;  necessary  to  amend. 

disregarding    immaterial  728.  Disregarding  defects  in  af • 

errors,  etc.  fldavits. 

724.  Belief  against  omissions,  729.  Certain  bonds,  etc.,  when 

etc.,  amendments  to  con*  sufficient. 

form  proceedings.  730.    Amending     defects       in 

725.  Returns  by  officers,  etc.  bonds,  etc. 

24Hun,6«5;  §  72 U  [  Am* d  1819,]  In  a  court  of  record,  where  a  Ter- 
^«  w"  *k^*  ^^°*''  ^®P^^^»  ^^  decision  has  been  rendered,  the  judgment 
Dig  610  BheiiX  not  be  stayed,  nor  shall  any  judgment  of  a  court  of 
i20N.y.'433.  record  be  impaired  or  aflfected  by  reason  of  either  of  the  fol- 
135  N.Y.  522.  lowing  imperfections,  omissions,  defects,  matters,  ox  tilings, 
141  Id.  76.  in  the  process,  pleadings,  or  other  proceedings  : 
1.    For  want  of'a  summons,  or  other  writ. 
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2.  For  any  fault  or  defect  in  process  ;  or  for  misconoeiy- 
ing  a  process,  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  idsiifficient  return  of  a  sheriff  or 
other  officer  ;  or  becanse  an  officer  has  not  subscribed  a  re- 
turn, actually  made  by  him. 

4.  For  a  yariance  between  the  summons  and  complaint. 

5.  For  mispleading,  insufficient  peading  *  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance  by  attorney  of  an  infant  party,  if  the 
yerdict,  report,  or  decision,  or  the  judgment  is  in  his  fayor. 


^Soinortgiiua. 
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§§722-727 


134  N.  Y.  85. 


76  N.  Y.  596. 
135  N.Y.  622. 
141  Id.  76. 


89  N.Y.  22. 
24N.Y.8tRte 
Rep.  953. 
24  Han,  615. 
16  Week. 
Dig.  106. 

88  N.Y.  600 ; 

89  Id.  22. 
18  Week. 
Dig.  510. 

30  Hun,  612; 
81    Id.    327: 
Id.   424;  33 
Id.  687. 
144  N.Y.  216. 


6    Abb.    N. 

0.378. 

78  N.Y. 862. 

15  Week. 

Dig.  106. 

62  How.  Pr. 

460. 

90  N.Y.  646. 


*ia0N.Y.438 


8.  For  omitting  to  allege  anjr  matter,  without  proof  of 
which  the  verdict,  report,  or  decision  ought  not  to  have  been 
rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person  ;  or 
in  a  sum  of  money  ;  or  in  the  description  of  property  ;  or  in 
reciting  or  stating  a  day,  month,  or  year  ;  where  the  correct 
name,  sum,  description,  or  date  nas  been  once  rightly  stated, 
in  any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  up 
the  judgment-rolL 

12.  For  an  omission  on  the  part  of  a  referee  to  be  sworn  ;  or 
for  any  other  default  or  negligence  of  the  clerk,  or  any  other 
officer  of  the  court,  or  of  a  party,  his  attorney  or  counsel,  by 
which  the  adverse  party  has  not  been  prejudiced. 

§  722.  Each  of  the  omissions,  imperfections,  defects,  and 
variances,  specified  in  the  last  section,  and  any  other  of  like 
nature,  not  being  against  the  right  and  justice  of  the  matter, 
and  not  altering  the  issue  between  the  parties,  or  the  trial, 
must,  when  necessary,  be  supplied,  and  the  proceeding  amen« 
ded,  oy  the  court  wherein  the  judgment  is  rendered,  or  by  an 
appellate  court. 

§  723.  iAnVd  1877.]  The  court  may,  upon  the  trial,  or  at 
any  other  stage  of  the  action,  before  or  after  judgment,  in 
furtherance  of  justice,  and  on  such  terms  as  it  deems  just, 
amend  any  process,  pleading,  or  other  proceeding,  by  adding 
or  striking  out  the  name  of  a  person  as  a  party,  or  by  correc- 
ting a  mistake  in  the  name  of  a  party,  or  a  mistaKe  in  any 
other  respect,  or  by  msertmg  an  allegation  material  to  the 
case  :  or,  where  the  amendment  does  not  change  substantially 
the  claim  or  defence,  by  conforming  the  pleading  or  other 
proceeding  to  the  facts  proved.  And,  in  every  stage  of  the 
action,  the  court  must  disregard  an  error  or  defect,  in  the 
pleadings  or  other  proceedings,  which  does  not  anect  the 
substantial  rights  of  the  adverse  party. 

60  N.  Y.  Super.  (Ct.  J.  &  S.)  301 ;  84  Hun,  431;  38  Id.  628 ;  107  N.  Y.  646; 
4  N.  Y.  Suop.  804;  121  N.  Y.  646;  122  Id.  461.  136  N.  Y.  622;  187  Id.,  471; 
141  Id.  76;  146  N.  Y.  260;  84  Hun.  128;  8  App.  DI7.  685;  90  Hun.  39. 

§  724.  The  court  may  likewise,  in  its  discretion,  and  upon 
su^  terms  as  justice  requires,  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a  judgment,  order, 
or  other  proceeding,  taken  against  him  through  his  mistake, 
inadvertence,  surprise,  or  excusable  neglect ;  and  may  supply 
an  omission  in  any  proceeding.  Where  a  proceeding,  taken 
by  a  party,  fails  to  conform  to  a  provision  of  this  act.  the 
court  may,  in  like  manner,  and  upon  like  terms,  permit  an 
amendment  thereof,  to  conform  it  to  the  provision. 
17  Week.  Dig.  354;  18  Id.  610;  14  Abb.  N.  C.  96;  Id.  610;  35  Hun, 
162 ;  3  N.  Y.  Supp.  120;  6  Id.  581 ;  28  N.  Y.  State  Rep.  474 ;  112  N.  Y. 
325;  119  Id.  414;  39  Abb.  N.  C.  404. 

J  726.  A  court,  to  which  a  return  is  made  by  a  sheriff  or 
er  officer,  or  by  a  subordinate  court  or  other  tribunal,  may, 
in  its  discretion,  direct  the  return  to  be  amended,  in  matter 
of  form.,  either  before  or  after  judgment. 

§  726.  Where  an  original  pleading  or  paper  is  lost,  or 
withheld  by  any  person,  the  court  may  authorize  a  copy  to  be 
filed  and  used,  instead  of  the  original. 

§  727.  A  process,  pleading,  or  record,  shall  not  be  altered, 
by  the  clerk  or  any  other  officer  of  the  court,  or  by  any  other 
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person,  without  the  direction  of  the  court,  or  of  another  court 
of  comi>etent  authority  ;  except  in  a  case  where  a  party, 
or  his  attorney,  is  specially  authorized  by  law  to  amend  a 
pleading. 

§  728.  The  want  of  a  title^  or  a  defect  in  the  title,  of  an  ^  g^^  p^ 
affidavit,  does  not  impair  it,  if  it  intelligibly  refers  to  the  act-   205. 
ion  or  special  proceeding,  in  which  it  is  maae.  86  Han,  37, 

§  720.  A  bond  or  undertaking,  required  by  statute  to  be 
given  by  a  person,  to  entitle  him  to  a  right  or  privilege,  or  to 
take  a  proceeding,  is  sufficient,  if  it  conforms  substantially  to 
the  form  therefor,  prescribed  by  the  statute,  and  does  not 
vary  therefrom,  to  the  prejudice  of  the  nghts  of  the  party, 
to  whom,  or  for  whose  benefit  it  is  given. 

§  730.  Where  such  a  bond  or  undertaking,  is  defective,  75  n.Y.  606. 
the  court,  officer,  or  body,  that  would  be  authorized  to  re- 
ceive it,  or  to  entertain  a  proceeding  in  consequence  thereof, 
if  it  was  perfect,  may,  on  the  apphcation  of  the  persons  who 
executed  it,  amend  it  accordingly ;  and  it  shall  thereupon  be 
vahd,  from  the  time  of  its  execution. 

TITLE  n. 

Tender,  and  other  offers  and  requests  to  the  adverse  party 

1731.  Tender  after  suit.  I  737.  EfTect  of  refuMil  of  offer. 

732.  Amonnt  to  be   paid   into  788.  Defendant's  offer  to  corn- 

court  promise  ;     proceedings 

733.  Effect  of  sufficient  tender.  thereon. 

784.  When  to  be  deducted  from  739.  Plaintiff's  offer  to  compro- 

recovery,  etc.  mise  ooanterclaim ;  pro- 

735.  Bequiring    admission    of  oeedings  tliereon. 

genuineness  of  paper.  740.  Offer  and  acc(<ptance,  by 

736.  Oner  to  liquidate  damages  whom  subscribed. 

conditionally. 

§  731.  Where  the  complaint  demands  judgment  for  a  mii.T.  661 
■um  of  money  onl  v  ;  and  tne  action  is  brought  to  recover  a 
sum  certain,  or  which  may  be  reduced  to  certainty  by  cal- 
culation ;  or  to  recover  damages  for  a  casual  or  involuntary 
personal  injury,  or  a  like  injury  to  property  ;  the  (lefendant, 
or  his  attorney,  may.  at  any  time  Mfore  the  trial,  tender  to 
the  plaantiff,  or  his  attorney,  such  a  sum  of  money,  as  he  con- 
ceives to  be  sufficient  to  make  amends  for  the  injury,  or  to 
pay  the  plaintiff^s  demand ;  together  with  the  costs  of  the 
action,  to  that  time. 

§  732.  [AnCd  1877.]    A  tender,  made  as  prescribed  in  the  3  cIt.  Pro. 
last  section,  does  not  avail  the  defendant,  unless  the  money  152. 
is  accepted,  or  is  paid  into  court  and  notice  thereof  in  writing  no  N.Y.  loi; 
served  upon  the  plaintiflTs  attorney  before  the  trial  and  with-  ^^  !<!•  Wl. 
in  ten  days  after  the  tender.    If  the  plaintiff  takes  out  the 
amount  paid  in,  he  accepts  the  tender. 

§  733.  If  it  appears,  upon  the  trial,  that  the  sum  so  ten- 
dered was  sufficient  to  pay  the  plaintifTs  demand,  or  to  make 
amends  for  the  injury,  and  also  to  pay  the  costs  of  the  action, 
to  the  time  of  the  tender,  the  plaintiff  cannot  recover  costs  or 
interest,  from  the  time  of  the  tender,  but  must  pay  the  de- 
fendant's costs  from  that  time. 

§  734.  If  the  plaintiff  proceeds  in  the  action,  after  accept- 
ing the  tender,  the  sum  accepted  must  be  deducted  from  tne 
recovery,  andi  judgment  rendered  for  the  residue,  if  any ; 
and  if  the  tender  and  acceptance  do  not  appear  in  the  pleaid- 
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ings,  a  memorandum  thereof  most  be  annexed  to  the  ^udg- 
ment-roU.  The  plaintifTs  right  to  recover  costs,  and  his  lia^ 
bility  to  pay  costs  to  the  defendant,  are  determined  by  the 
amount  of  the  residue. 

§  736.  The  attorney  for  a  party  may,  at  any  time  before 
the  trial,  exhibit  to  the  attorney  for  the  adverse  party,  a 
paper,  material  to  the  action,  and  rec|uest  a  written  admis- 
sion of  its  genuineness.  If  the  admission  is  not  given,  within 
four  days  after  the  request,  and  the  paper  is  proved  or  ad- 
mitted on  the  trial,  the  expenses  incurred  by  the  party  ex- 
hibiting it,  in  order  to  prove  its  genuineness,  must  be  ascer- 
tained at  the  tnal,  and  paid  by  the  party  refusing  the 
admission ;  unless  it  appears  to  the  satisfaction  of  the  court, 
that  there  was  a  good  reason  for  the  ref usaL 

§  739.  In  an  action  to  recover  damages  for  breach  of  a 
<x>ntract,  the  defendant's  attorney  may,  with  the  answer, 
serve  upon  the  plaintiflTs  attorney,  a  written  offer,  that,  if 
the  defendant  fails  in  his  defence,  the  damages  may  be  as- 
sessed at  a  specified  sum.  If  the  plaintiff  serves  notice,  that 
he  accepts  the  offer,  with  or  before  the  notice  of  trial,  and 
damages  are  awarded  to  him  on  the  trial,  they  must  be 
assessed  accordingly. 

§  737.  [Am'd  1877.]  If  the  plamtiff  does  not  accept  the 
offer,  he  can  not  prove  it,  upon  the  trial  But  if  the  damages, 
awarded  to  him,  do  not  exceed  the  sum  offered,  the  defend- 
ant is  entitled  to  recover  the  expenses,  necessarily  incurred 
hy  him  in  preparing  for  the  trial  of  the  question  of  damages. 
Tne  expenses  must  be  ascertained  and  the  amount  thereof 
determined,  bjr  the  judge,  or  the  referee,  by  or  before  whom 
the  cause  is  tried. 

48  N.  Y.  Sup.  §  738.  lAm'd  1877.]  The  defendant  may,  before  the  trial, 
er.  Ct'(J  A  serve  upon  the  plaintifTs  attorney,  a  written  offer,  to  allow 
8.)  449.  judgment  to  be  taken  against  him,  for  a  sum.  or  property,  or 
8  CiT.  Pro.  to  the  effec^  therein  specified,  with  costs.  If  there  are  two 
I\f  *h  T  ^**  more  deiendants,  and  the  action  can  be  severed,  a  like 
Bul^^Si  ^^^^  ™*y  ^  made  by  one  or  more  defendants,  a^nst  whom 
17  Abij.  N.  *  separate  judgment  may  be  taken.  If  the  plaintiff,  within 
C.IOB ;  abid'.  ten  days  thereafter,  serves  upon  the  defendant's  attorney,  a 
321.  written  notice  that  he  accepts  the  offer,  he  may  file  the  sum- 

49  Hun,  29.  mons,  complaint,  and  offer,  with  proof  of  acceptance,  and 
J*N.Y.State  thereupon  the  clerk  must  enter  judgment  accordingly.  If 
{cfks  notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be 
m  NY.  M4.  given  in  evidence  upon  the  trial ;  but,  if  the  plaintiff  fails  to 
128N.y!i71,  obtain  a  more  favorable  judgment,  he  cannot  recover  costs 

from  the  time  of  the  offer,  but  must  pay  costs  from  that 
time. 

§  730.  [^m'dl877.]  Where  the  defendant  sets  up  a  coun- 
terclaim, to  an  amount  ^eater  than  the  plaintifTs  claim,  or 
sufficient  to  reduce  the  plaintiff's  recovery  below  fifty  dollars, 
the  plaintiff  may  serve,  upon  the  defendant's  attorney,  a 
written  offer,  to  allow  judgment  to  be  taken  against  him.  for 
a  specified  sum,  with  costs,  or  a^inst  the  defendant  for  a 
specified  sum,  and  against  the  plaintiff  for  costa  If  the  de- 
fendant, within  ten  davs  thereafter,  serves,  upon  the  plaintiff's 
attorney,  notice  that  he  accepts  the  offer,  either  party  may 
file  the  summons,  complaint,  answer,  and  offer,  or  copies 
thereof  and  proof  of  acceptance ;  and  thereupon  the  clerk 
must  enter  judgment  accoraingly.    If  notice  of  acceptance  is 
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not  ihas  given,  the  offer  cannot  be  given  in  evidence,  upon 
the  trial ;  but,  if  the  recovery  is  not  more  favorable  to  the 
defendant  than  that  so  offered  he  will  not  be  entitled  to  re- 
cover costs  from  the  time  of  the  offer,  bat  mast  pay  costs 
from  that  time. 

§  740.     Unless  an  offer  or  nn  acceptance,  made  as  pre-   « ifiac.  ao6i 
scribed  in  either  of  the  last  fonr  sections,  is  Rnbsoribea  by  8  Id.  631. 
the  party  making  it,  his  attorney  mnst  sabscribe  it,  and  au- 
nex  thereto  his  affidavit,  to  the  effect  that  he  is  duly  author 
ized  to  make  it,  in  behalf  of  the  party. 

§  741.    {Rq>ealed  1S77.) 

§  742.    (Bcp€aZcdl877.) 

TITLE  m. 
Paymeni  of  money  into  cimrt,  and  care  and  disposition  thereof. 

g  743.  P&rty  bringing  money  into       8  749.  Powers  of  certain  oflieerB, 

court  Is  dlflcharged.  toaching  secnrities,  etc 

744.  Oeneral  rules  may   regn-  760.  Provisions     relating       to 

late  concerning  payment  death,  remoyal.   etc,  of 

into  court.  officer. 

746.  MQney  to  be  paid  to  county  751.  Authority  for  payment  of 

treasurer,  and  securities  money  by  bank  or  trust 

taken  in  bis  name.  company. 

746.  Funds:    where    and   how  752.  How   county  treasurer  to 

deposited  or  invested.  keep  his  accounts. 

747.  Powers  of  sapreme  court  768.  County  treasurer  to  report  * 

as  to  transfer,  etc.,  to  and  annually  to  the  court, 

investment  by  guardian.  754.  These  provisions  applica- 

etc.  ble  in  New  York  to  the 

74B.  When    other   courts  have  chamberlain, 
like  power. 

§  748.  A  party  bringing  money  into  conrt,  parsnant  to 
the  direction  of  the  coart  is  discharged  thereby  from  all  far- 
ther liability,  t3  the  extent  of  the  money  so  paid  in. 

§  744.  [Am^d  1892,  1896,  amendment  to  take  effect  Septem-  1  Misc.  S94. 
her  1 ,  1896.]  The  comptroller  of  the  state  of  New  York  shall 
snpervise  the  administration  of  all  the  fands  paid  into  any 
conrt  of  recvird,  and  nhall  pres»cribe  regulations  and  rules  for 
the  care  and  disposition  thereof,  which  shall  be  observed  by 
all  parties  interested  therein,  nnless  the  conrt  having  juris- 
diction over  the  same,  shall  make  different  directions,  by 
special  oider  duly  entered  in  accordance  with  section  seven 
hnodred and  forty-seven  of  this  act;  and  the  comptroller 
may  at  any  time  require  any  county  clerk  or  clerk  of  any 
court  of  record,  to  file  with  any  county  treasurer  an  officially 
certified  copy  of  any  record,  document  or  pnper,  or  extracts 
therefrom,  which  hd  may  deem  necessary  for  the  use  of  said 
county  treasurer  in  the  administration  of  such  funds ;  the 
fees  of  said  clerk  for  making  »nd  certifying  such  copy  or 
copies  shall  be  a  charge  upon  the  oonu  ty  where  such  recordp 
documents  or  papers  are  recorded  or  filed. 
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f  lOM  Cob-  |  745*  Unless  the  oonri  otherwisa  BpecuJly  directs, 
BoLAeU  money  p<ddinto  cooit,  most  be  ptid,  either  directly,  or  by 
the  officer  who  is  required  by  law  first  to  receiTe  it,  to  the 
county  treasurer  of  the  connty,  where  the  action  is  triable. 
Where  it  i^  pai  J  to  an  officer,  other  than  the  connty  treasurer, 
he  must  pay  it  to  the  county  treasurer,  within  lour  days  after 
he  receives  it.  In  the  city  of  New  York,  he  must  pay  it  to 
the  chamberlain,  within  two  days  after  he  receives  it  A 
bond,  mortgage,  or  other  secnri^y,  or  a  certificate  or  transfer 
of  stock,  tan  en  upon  tbe  investment  of  money  paid  into 
conrt,  mnst  be  taken  to  the  county  treasurer  of  the  county 
where  the  fund  belongs,  in  his  name  of  office ;  or  to  snch 
other  county  treasurer,  as  the  court  specially  directs.  ■  But 
this  and  the  noxt  section  do  not  prevent  the  court,  upon  the 
application  of  a  party  to  an  action,  from  directing  in  what 
manner  or  phice,  monev  paid  into  court  in  the  action  shall 
be  deposited  or  invested. 

§  740*  [Am'd  1892.]  All  funds  or  moneys  paid  into 
court  shall  be  deposited  in  such  savings  banks,  trunt  com- 
piny,  bank,  banking  association  or  with  such  banker  as 
shall  be  designated  by  the  Comptroller,  as  soon  as  received 
by  the  cnstodian  thereof.  But  the  money  must  be  depos- 
ited in  the  county  where  the  fund  belongs,  where  it  can  be 
done  conveniently  and  safely  and  with  advantage  to  Che  par- 
ties interested.  The  depositaries  designated  shall  pay  a  fair 
rate  of  interest  and  before  receiving  any  such  deposits,  shall 
give  to  the  people  of  the  State,  a  good  and  sufficient  bond, 
with  two  or  more  sureties,  ia  snch  form  as  the  attomeygen- 
eral  shall  prescribe,  such  bond  to  be  approved  by  the  connty 
judge  of  the  county  in  which  such  savines  bank,  bank,  trust 
comp  my,  bank  association,  or  banker  shall  be  located,  and 
by  the  comptroller  of  tbe  State,  and  filed  in  the  office  of  the 
comptroller. 

II  not,  1065  §  747*  [Am^d  1892.]  Each  court  may  direct  that 
OoDMol!  Act  money  paid  into  that  court  in  any  action  or  proceeding 
7  Miao.  894.  brought  tberein,  or  any  bond,  mortgage  or  other  security 
which  represents  property  belonging  to  any  suit  or  pnr^ 
int'^restea  therein,  may  be  paid  out,  transferred,  invested, 
reinvested,  or  deposited  in  any  manner  or  form  that  ap. 
pears  to  it  best  for  the  interests  of  the  owners  thereol  But 
such  directions  must  be  embodied  in  an  order  or  decree  of 
said  court,  founded  upon  proper  and  sufficient  evidence  sat- 
infactorv  to  the  court  that  such  disposition  of  the  property 
is  best  for  the  interests  of  the  owners  thereof  or  parties  in- 
terested therein. 

Illi«i.l2««       I  748.     [i4m*d  1892.1    The  provisions  of  the  last  pre- 
Oontol.  Act  oe  Jing  section  shall  apply  to  all  courts  of  record  of  the  State. 
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8  749  •  [  A  rn'd  1877.]  A  county  treasurer,  or  other  offi- 
cer, or  a  guardian,  committee,  or  other  trustee,  in  whose 
name  is  taken  a  bond,  mortgage,  or  other  security,  or  pub- 
tic  stock  representing  money  paid  into  court,  in  an  action  ; 
or  to  whom  stock  or  a  security,  or  an  account,  deed. 
Toucher,  receipt,  or  other  paper,  representing  or  relating  to 
such  monev,  is  transferred,  deliyered,  made,  or  given,  pur- 
suant to  law,  is  Tented  with  title  for  the  purposes  of  the 
crust ;  and  may  bring  an  action  upon  or  in  relation  to  the 
same,  in  his  official  or  representative  character. 

J  750<  On  the  expiration  of  the  official  term  of  a  county 
treasurer,  or  where  a  vacancy  occurs  in  his  office,  by  death 
or  otherwise,  aU  public  stock,  bonds,  mortgages,  end  other 
securities,  held  by  him,  as  prescribed  in  this  title,  vest,  in 
his  snccessor  iu  office :  and  all  money  deposited,  as  pre- 
scribed i  1  thi^  title,  in  a  banV,  trist  company  or*  other  de- 
pository, to  his  credit,  vests  in,  and  must  be  carried  to,  the 
account  of  his  successor  in  office. 

§  751.  [Am*d  1892.]  No  money,  security  or  other 
property  which  shall  have  been  placed  in  the  custody  of  the 
court  shall  be  surrend-  red  without  the  production  of  a 
properly  certified  C'»py  of  an  order  of  the  conrf,  in  whose 
custody  said  u)oney,  sacurity  or  other  property  shall  have 
been  placed,  dulv  made  and  entered,  directiog  such  dispo- 
sition. Each  order  must  be  countersigned  by  the  presid- 
ing judge  by  whose  direction  it  is  made. 

§  752-  lAm*d  1892.]  Every  officer  having  charge  of 
m  >ney8,  securities  or  other  property  in  the  custody  of  the 
court,  shall  keep  a  book  or  books  in  which  he  shall  make  nn 
<^xaot  a  -count  thereof.  Such  book  or  books  shall  state  the 
na-ne  of  the  conrt,  the  title  of  the  case,  the  date  of  receipt, 
from  whom  received,  the  amount  of  money,  if  any,  and  a 
description  ( f  the  securities  or  other  property  received,  if 
any,  at.d  each  addition  of  intereht ;  also  the  date  and  de- 
scription of  each  order  for  payment  and  the  dates  and 
amounts  of  payments  thereunder  and  to  whom  paid  ;  also  an 
account  of  each  change  of  investment,  if  any.  The  provi- 
sions of  this  section  shall  also  apply  to  all  banks  or  trust 
companies  holding  any  of  the  funds  referred  to  in  this  title. 

i  753.  [  Arri*d  1877, 1892.]  Every  treasurer  or  financial 
officer  who  has  in  his  charge  or  possetision  or  under  his  con- 
trol, money,  bonds,  stocks,  mortgages  or  any  other  secur- 
ities or  property  as  prescribed  in  this  title,  mast,  once  in  each 
year,  make  a  report  to  the  comptroller  at  the  time  and  in  the 
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fonn  and  manner  which  he  may  prescribe,  containing  a  tme 
statement  of  his  accoants  for  the  preceding  year  or  from  the 
time  of  the  last  report.  This  report  must  be  verified  by  the 
oath  of  snch  officer,  and  must  be  accompanied  by  the  certifi- 
cate of  the  proper  officer  of  each  bank  or  trast  company, 
stating  the  exact  amoant  on  deposit  with  sach  corporation 
to  the  credit  of  each  case  separately.  Such  officer  or  bank 
or  trust  company  shall  famish  aDy  additional  report  to  the 
comptroller  or  to  the  court  at  such  time  and  in  such  detail 
as  may  be  required. 

The  comptroller  is  authorized  to  employ  snch  special 
clerk  or  clerks  as  he  may  deem  necessary,  to  carry  out  tiie 
proYisions  of  this  act;  and  he  shall  cause  an  examination  of 
the  accounts  of  the  officers  leferred  to  in  this  act  to  be  made 
at  least  once  in  each  year,  and  shall  enforce  the  provisions 
thereof. 

Wheoever-any  sum  of  money,  paid  into  court,  shall  have 
remained  in  the  hands  of  anv  county  treasurer,  or  of  the 
chamberlain  of  the  city  of  New  York,  for  the  period  of 
twenty  vears,  it  shall  be  paid  over  by  such  officer  with  all 
accumulations  of  interest  thereon,  after  deducting  his  legal 
fees,  to  the  treasurer  of  the  State  of  New  York.  The  said 
treasurer  shall  pay  such  sum  to  the  owner  or  owners  there- 
of upon  the  presentation  to  him  of  the  warrant  of  the 
comptroller  therefor.  The  comptroller  shall  draw  his  war- 
rant tor  such  sum  upon  the  presentation  to  him  of  an  order 
of  the  court  made  in  accordance  with  section  seven  hundred 
and  fifty-one  of  the  code  of  civil  procedure  and  upon  due 
notice  to  said  comptroller. 

f  167,  Con-  §  754.  Each  provision  of  this  title,  relating  to  a  county 
sol.  Act.  treasurer,  applies  to  the  chamberlain  of  the  city  of  New 
York,  with  respect  to  money  paid  into  court,  in  an  action 
triable  in  the  city  and  c  lunty  of  New  York,  or  wiJh  respect 
to  money,  or  a  bond,  mortgage,  or  other  security,  or  public 
stock,  representing  money  paid  into  court;  except  where 
special  provision,  with  respect  to  the  same,  is  otherwise  made 
by  law. 

TITLE  IV. 
Proceedings  upon  the  death  or  disabUUy  of  a  party,  or  the  trans- 
fer of  his  interest. 

I  7S5.  Action :  when  not  to  abate.  tion  abated. 

766.  Proceedings  upon  transfer       I  762.  Special  cases  excepted. 

of  interest,  or  devolution  763.  Death  of  party  after  ver- 

ofUability.  diet,  etc. 

767.  Id.,  when  sole  party  dies  764.  Action  for  a  wrong  not  to 

and  action  soryiyes.  abate  after  yerdict,  etc. 

766.  Id.,  when   one   of  several  765.  Noverdict,etG.,canbetaken 

parties  dies.  after  a  party's  death. 

769,  760.  Id. ,  when  part  of  cause  766.  Death,  etc.,  of  public  o£6eer 

of  action  survives,  or  trustee. 

761.  When  court  may  order  ac- 
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§755.  [^m'd  1891.] 

An  action  does  not  ab'\te  by  any  event,  if  the  cause  of 
action  suryives  or  continues.  A  special  proceeding  does  not 
abafe  by  any  event,  if  the  right  to  the  relief  sought  in  such 
special  proceeding  survives  or  continues,  but  this  provision 
as  to  a  special  proceeding  applies  only  to  cases  whtre  aparly 
dies  after  this  act  takes  effect 

§  756.  ^^  cAse  of  a  transfer  of  interest  or  devolution  of 
liability,  the  actiou  may  be  continued,  by  or  agaiust  the 
oiiginai  party;  unless  th9  court  direc*s  the  person,  to  whom 
the  interest  is  transferred,  or  upon  whom  the  liaMlity  is  de- 
volved, to  be  substituted  in  the  action,  or  j  »ined  with  the 
original  party,  as  the  case  requires. 

4  Civ.  Pro.  76;  94  N.  Y.  619;  23  Week.  Dig.  193;  1  How.  Pr. 
N.  8.  508;  43  Hun,  328;  133  N.  Y.  9;  138  Id.  207;  140  Id.414. 

§  757.     [A^n'd  1877.  1879,  1891.] 

In  case  of  the  death  of  a  sole  plaintiff  or  a 
sole  defendant,  if  the  cause  of  action  survivvs  or  Cimtinuiu, 
th'^  court  must,  upon  a  moiinn,  allow  or  compel  the  auiioa 
to  be  continued,  by  or  aguiuht  bdi  representative  or  sue.  s- 
sor  in  interest.  In  case  of  the  death  of  a  Sole  party  t »  a 
hpecial  procee>Ung  nftt  r  this  act  taKt-s  effect,,  if  the  right  to 
the  relief  nought  in  siith  proceediug  survives  or  continue-, 
the  court  muss  upon  n  motio",  allow  or  compel  such  proceed- 
ing to  be  con  tinned  by  or  against  his  ropresentative,  orsucces- 
sor  in  interest.  This  provision  as  to  a  special  proceeding  does 
not  apply  where  provision  for  such  continuance  has  been 
otherwise  made  by  law. 


8  Dem.  236. 
116N.T.493. 

81  Hun.  887. 

82  Han,  303. 


17  Week. 
Dig.  288. 

2  Dem.  489. 

18  Week. 
Dig.  119. 

82  Hon,  3081 


21  Hun,  136. 
82 N  V.6J9. 
27  Hqd,  18. 
90N.Y.461. 
8U  Hnu.  441; 
44  Id.  617. 
Ill  N.Y.350. 

22  Abb.  N. 
G.  284;  116 
Id.  493. 

60  N.Y.SUte 

Bep  224;  31 

Id.  181. 

136  M.Y.  214. 

29Abb.N.a 

466. 

81  Hnn,  887. 


Digitized  by  VjOOQ  IC 


-  148  d  JRVIVAL  OP  ACTlONa  SS  758-788 

23  Abb.  N.  §  768.  t^m'dl877.]  In  case  of  the  death  of  one  of  two  or 
rf  ^v  dan  ™^''®  plaintiffs,  or.  one  of  two  or  more  defendants,  if  the  entire 
n  5*  Q  ?S?:  cause  of  action  survives  to  or  against  the  others,  the  action 
81  Id  3tf0  °*^y  proceed  in  favor  of  or  against  the  survivors.  But  the  es- 
6  Dem.  124.  *^^  o'  *  person  or  party  jointlv  liable,  upon  contract,  with 
14  CiT.  Pro*  others,  shall  not  be  discharged  by  his  death ;  and  the  court 
436.  may  make  an  order  to  bring  in  the  proper  representative  of 

25N. Y.  state  the  decedent,  when  it  is  necessary  so  to  do,  for  the  proper  dis- 
iqnN^^iiq  position  of  the  matter;  and  where  the  liability  is  several  as 
81  Hun  JM  ^®^  *^  joint,  may  order  a  severance  of  the  action  so  that  it 
'  '  may  proceed  separately  against  the  representative  of  the  de- 
cedent, and  agsunstthe  surviving  defendant  or  defendants. 
88  Abb.  N.  §  760.  In  case  of  the  death  of  one  of  two  or  more  plain- 
0. 90a  tiffs,  or  one  of  two  or  more  defendants,  if  part  only  or  the 

cause  of  action,  or  part  or  some  of  two  or  more  distinct  causes 
of  action,  survives  to  or  against  the  others,  the  action  may 
proceed,  without  bringing  in  the  successor  to  the  rights  or  li&- 
Dilities  of  the  deceased  party ;  and  the  judgment  shall  not  af- 
fect him,  or  his  interest  in  the  subject  or  the  action.  But 
where  it  appears  proper  so  to  do,  the  court  may  require  or  * 
to  compel  tne  successor,  or  a  person  who  claims  to  be  the  suc- 
cessor, to  be  brought  in  as  a  party,  upon  his  own  application 
or  upon  the  application  of  a  party  to  the  action. 

p  §  760.  [Ain''d  1879.]  In  a  case  specified  in  the  foregoing 
nADD.ri.u.  gections  of  this  title,  where  such  a  person  applies  in  his  own 
**•  behalf,  the  court  may  direct  that  he  be  maae  a  party,  by 

amendment  of  the  pleading  or  otherwise,  as  the  case  re- 
quires. Where  an  application  is  made  by  the  plaintiff,  to 
bring  in  such  a  person  as  defendant,  the  court  may  direct  that 
a  supplementalsummons  issue^  ana  that  supplemental  plead- 
ings  DC  made.    Where  an  apphcation  is  maae  by  a  defendant, 


to  Dring  in  such  a  person,  the  court  may,  and  where  the  prch 
tection  of  the  applicant's  rights  requires  it,  must  permit  Uie 
defendant  to  commence  a  cross  action  for  that  purpose.  The 
cross  action  must  be  brought  in  the  same  court,  unless  the  order 
otherwise  specially  directs.  If  it  directs  that  the  action  be 
cx>nunenced  in  another  court,  the  latter  court  may,  by  order, 
at  any  time  after  the  cross  action  is  conunenced,  remove  to  it- 
self the  original  action,  with  like  effect,  as  if  it  had  been 
brought  therein.  Unless  the  court  otherwise  directs,  the  orig- 
inal action  and  the  cross  action  must  be  tried,  and  judgment 
rendered  therein,  as  if  they  were  one  action. 

§  761.  lAni'd  1877.  At  any  time  after  the  death  of  the 
plaintiff,  or  after  the  marriage  of  the  plaintiff^  where  it  affects 
the  rights  of  either  party,  the  court  may,  m  its  discretion, 
upon  notice  to  such  persons  as  it  directs,  and  upon  the  appli- 
cation of  the  adverse  party,  or  of  a  person  whose  interest  is 
affected,  direct  that  the  action  abate,  unless  it  is  continued 
by  the  proper  parties,  within  a  time  specified  in  the  order, 
not  less  than  six  months,  nor  more  than  one  year,  after  the 
granting  thereof. 

§  762.  'fhe  fore^ing  provisions  of  this  title  do  not  apply 
to  a  case  where  special  provision  is  otherwise  made  by  law. 

*9o  in  original. 
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§  768.  If  either  party  to  an  aotioQ  dies,  after  an  accepted  J^  N.  T.  6UL 
oflfer  to  allow  judgment  to  be  taken,  or  after  a  verdict,  re-  *  ^®'"**  **'• 

Sort,  or  decision,  or  an  interlocutory  judgment,  but  before  30  Abb.  N. 
nal  judgment  is  entered,  the  court  must  enter  flnal  judg-  ^'  Y^iijr'** 
ment^  in  the  names  of  the  original  parties ;  unless  the  offer,   ^*  '•  *^' 
verdict,  report,  or  decision,  or  the  interlocutory  judgment,  is 
set  aside. 

§  764.  lAm'd  1881,  1890.]    After  verdict,  report  or  de-  114N.Y.679. 
daion  in  an  action  to  recover  damages  for  a  personal  injury,    22  Abb.   N. 
the  action  does  not  abate  by  the  death  of  ap^rty,  but  the   ]^-^*J^^^- 
subsequent  proceedings  are  the  same  as  in  a  case  where  the   "^' 
cause  of  action  survives.    And  in  case  said  verdict,  report  or 
decision  is  reversed  upon  questions  of  law  only,  said  action 
does  not  abate  by  the  death  of  the  'party  against  whom'  the 
same  was  rendered. 

§  766.  This  title  does  not  authorize  the  entry  of  a  judg-  i?!®?^^-  ^• 

ment  against  a  party,  who  dies  before  a  verdict,  report,  or  2  CiV    Pro 

decision  is  actually  rendered  against  him.    In  that  case  the  149. 

verdict,  report,  or  decision  is  absolutely  void.  3  Dem.  236. 

§  766.  Where  an  action  or  special  proceeding  is  authorized    140  K.T.414. 
or  directed  by  law,  to  be  brought  by  or  in  the  name  of  a  pub- 
lic oflBcen  or  by  a  receiver,  or  other  trustee,  appointed  by 
virtue  of  a  statute,  his  death  or  removal  does  not  abate  the 
action  or  special  proceeding  ;  but  the  same  may  be  continued 

application,  or  that  of  a 
lat  purpose,  by  the  order 
be  annexed  to  the  judg- 
ment-rolL 

TITLE  V. 
Motions  arid  orders  generally, 
I  767.  Definition  of  ad  order.  2  775.  When  stay  of  proceedings 

768.  Id.;  of  a  motion.  not    to    exceed    twenty 

760.  Motions  in  sapreme  court;  dnys. 

where  to  be  henrd.  776.  Subsequent  application  for 

770.  Motions  in  New  York  city.  order,  after  denial,  etc., 

771.  In  absence  of  Judge,  mo-  of  prior  application. 

tion  may  be  transferred  777.  Id.;   as  to  application  for 

to  another  iudge.  Judgment. 

772,773.  Whatjudges  may  make  778.  Penalty  for  riolating  last 

orders  out  of  court,  with-  two  sections. 

oat  notice.  779.  Costa   of  a  motion ;   how 
774.  Reriew  of  order  made  by  collected. 

another  Judge. 

§  767.  A  direction  of  a  court  or  judge,  made,  as  pre- 
scribed in  this  act,  in  an  action  or  special  proceeding,  must  be 
in  writing,  unless  otherwise  specined  in  the  particular  case. 
Buch  a  direction,  unless  it  is  contained  in  a  judgment,  is  an 
order. 

§  768.  An  application  for  an  order  is  a  motion.  I86  N.  T.  76. 

§  760.  iAni'd  1879.]    A  motion,  upon  notice,  in  an  action  2  HIT,  Con- 


in  the  supreme  court,  must  be  made  within  the  judicial  dis-  JJ  u^*'^  p 

trict,  in  which  the  action  is  triable,  or  in  a  county  adjoining  3I7       * 

that  in  which  it  is  triable  ;  except  that  where  it  is  triable  in  27  Hun,  21  • 

the  first  judicial  district,  the  motion  must  be  made  in  that  dis-  28  Id.  Ai.  ' 

trict ;  and  a  motion,  upon  notice,  cannot  be  made  in  that  6  CiT.  Pro. 

district,  in  an  action  triable  elsewhere.    But  this  section  does  00;  Id.  106. 


not  apply  to  a  case,  where  it  is  specially  prescribed  by  law,   **  ^**"»  *^ 
that  a  motion  may  be  made  in  the  county,  where  the  appli- 
.         XI.  ^  ,-_  _-  _.   ,  .1  .,     attorney 
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JoV^Act^**"       §  770.  In  the  first  judicial  district,  a  motion  which  el86- 

9  l>alv.44.      where  must  be  made  in  court,  may  be  made  to  a  judge  out  of 

26  Hnn.542.  oourt,  except  for  a  new  trial  on  the  merits. 

135  N.  y.  7C.  g  771.  Where  notice  of  a  motion  is  given,  or  an  order  to 
show  cause  is  returnable,  before  a  judge,  out  of  court,  who, 
at  the  time  fixed  for  the  motion,  is  or  will  be  absent,  or  un- 
able, for  any  other  cause,  to  hear  it,  the  motion  may  be  trans- 
ferred, by  his  order,  made  before  or  at  that  time,  or  by  the 
written  ^ipulation  of  the  attorneys  for  the  parties,  to  another 
judge  before  yrhom  it  might  have  been  originally  made. 

13  Hun,  679;  J  772«  [Am*d  1877, 1895,  amendment  to  take  effect  January 
25  Id.  254.  1,  1896.]  Where  an  order,  in  au  action,  may  be  made  by  a 
Bul^88*  jndge  of  the  court,  ont  of  court,  and  without  notice,  and  tho 
31  Hun,  20.    partionlar  judge  is  not  specially  designated  by  law,  it  may 

13  Abb.  N.  be  made  by  any  jndge  of  the  court,  in  any  part  of  the  State; 
^H**    78.    or  except  to  stay  proceedings  after  verdict,  report,  or  dt-ci- 

°*  sion,  by  ajubtice  of  the  supreme  conrf,  or  by  the  county 
jndge  of  the  county  where  Uie  action  is  triable,  or  in  which 
the  attorney  for  the  applicant  resides.  Where  snoh  an  order 
grants  a  provisional  remedy,  it  can  be  vacated  only  in  the 
mode  specially  prescribed  by  law;  in  any  other  case,  it 
may  be  vacat»{d  or  modified,  without  notice,  by  the  judge 
who  made  it,  or,  upon  notice,  by  him,  or  by  the  court 

§  773.  The  limitation,  contained  in  the  last  section,  of  tlie 
county  judg^es^  who  may  make  an  order,  does  not  apply  to  a 
case  where  it  is  prescribed  in  this  act,  in  general  words,  that 
a  particular  order  may  be  made  by  a  county  judge,  or  by  any 
county  judge. 

§  774.  [Am'd  1877.]  An  order,  made  by  a  judge  of  a 
court  other  than  the  court  in  which  the  action  is  pending,  may 
be  reviewed  in  the  same  manner,  as  if  it  was  made  by  a  judge 
of  the  court,  in  which  the  action  is  pending. 

87  Han,  21.  §  776.     Am^d  1877.]    An  order  to  stay  proceedings  in  an 

2  Civ.  Pra  action,  for  a  longer  time  than  twenty  days,  shall  not  be  made 

iiMi     170  ^y  ^  j"<i^^»  ^"t*  ^^  court,  except  to  stay  proceedings  under  an 

14  Muo.  i7».  jjj.^jg|.  or  judgment  api>ealed  irom,  or  where  it  is  made  upon 
14  Mtac  181  notice  of  the  application  to  the  adverse  party,  or  in  cases 

where  special  provision  is  otherwise  made  by  law. 

§  776.  If  an  application  for  an  order,  made  to  a  judge  of 
the  court,  or  to  a  county  judge,  is  wholly  or  partly  refused, 
or  granted  conditionally,  or  on  terms  ;  a  subsequent  applica- 
tion, in  reference  to  the  same  matter,  and  in  the  same  s^ge  of 
the  proceedings,  shall  Oe  made  only  to  the  same  judge,  or  to  the 
court.  If  it  is  made  to  another  judge,  out  of  court,  an  orde^ 
granted  thereupon  must  be  vacated  by  the  judge  who  made 
"it ,  or,  if  he  is  absent,  or  otherwise  unable  to  hear  the  appli- 
cation, by  any  judge  of  the  court,  upon  proof,  by  affidavit,  of 
the  facts. 

§  777  Where  an  application  is  made  to  the  court  for 
judgment,  it  cannot  be  withdrawn,  without  the  express  per- 
mission of  the  court ;  and  a  subsequent  application  for  jndg 
ment  shall  not  be  made,  at  a  term  held  by  another  judge,  ex- 
cept where  the  first  application  is  so  withdrawn ;  or  where 
the  directions,  given  thereupon,  require  an  act  to  be  done, 
before  judgment  can  be  reudei-ed  ;  or  where  the  fact  of  the 
former  application  is  stated,  and  the  proceedings  thereupon. 
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aod  subsequent  thereto,  are  fully  set  forth,  in  the  papers  upon 
which  the  application  is  made. 

§  778.  A  person  making  an  application,  forbidden  by  the 
last  two  sections,  with  knowledge  of  the  previous  application, 
shall  be  punished  by  the  court,  for  a  contempt. 

§  770.  [Am'd  1877,  1879.  1882, 1884.]    Where  costs  of  a  u  Han,  1. 
motion,  or  any  other  sum  of  money,  directed  by  an  order  to   10  Dnly,  71. 
be  paia,  are  not  paid  within  the  time  fixed  for  that  purpose  26  Hun,  618. 
by  the  order,  or  if  no  time  is  so  fixed,  within  ten  days  after  J;^  ^^"'  "• 
the  service  of  a  copy  of  the  order,  an  execution  agamst  the  gDem  486 
personal  property  onlv   of  the  party  required  to  pay  the  39  Han  3891 
same,  may  be  issued  by  any  party  or  person  to  whom  the   5  Dem  au9. 
said  costs  or  sum  of  money  is  made  payable  by  said  order,  or   38  Hun,  &2 1, 
in  case  permission  of  the  court  shall  be  first  obtained  by  any   20  Abb.  N.C. 
party  or  person  having  an  int;;rest  m  compelling  payment  292 
thereof,  wnich  execution  shall  be  in  the  same  form,  as  nearly   t^'  V^ 
as  may  be,  as  an  execution  upon  a  judgment,  omitting  the  re-  52  Huu  461 
dtalsand  directions  relating  to  real  property  ;  and  all  pro-  eN.Y.Supp*. 
ceedings  on  the  part  of  the  party  required  to  pay  the  same,   612! 
except  to  review  or  vacate  the  order,  are  stayed  without  fur-  24N.Y.8tate 
ther  direction  of  the  court,  until  the  payment  thereof.    But  ^*J^'  *^^» 
the  adverseparty  maj',  at  his  election,  waive  the  stay  of  pro-  ^  Mfi.**** 
ceedings.    Where  the  order  directs  that  the  cost  of  a  motion  ^Xl^H  0. 
abide  tne    event  of  the  action,  or  where  costs  of  a  motion,  33, 
awarded  by  an  order,  have  not  been  collected  when  final  142N.Y.  312. 
judgment  is  entered,  they  may  be  taxed  as  nart  of  the  costs  63  State  R«p 
of  the  action  or  set  off  a^inst  costs  awardea  to  the  adverse  165. 
party,  as  the  case  requires.    But  nothing  herein  contained 
shall  be  so  construed  as  to  relieve  a  party  or  person  from 
punishment  as  for  contempt  of  court  for  disobeaiance  to  an 
order  in  any  case  when  the  remedy  of  enforcement  by  such 
proceedings  now  exist. 

TITLE  VL 
Miscellaneous  practice  regulations. 
ASTICLB  1.  General  regulations  respecting  time. 
2.  Preferred  and  deferred  causes. 
8.  Serriceofpspers. 
4.  Discorery  of  books  and  papers. 

6.  General  regulations  respecting  bonds  and  undertakings, 
6.  Other  matters. 

ARTICLE  FIRST. 
General  Regulations  respeotino  Time. 
I  780.  Notice  of  motion,  to   be  tended. 

eight  days.  2  785.  Qualification    of  last  see* 

781.  How  time  enlarged,  before  tion. 

its  expiration.        *  786.  Orders  in  certain  actions; 

782.  Copy  of  affidarit  must  be  how  publiitlied. 

serred.  787.  Time    for    publication    of 
7P3.  Relief  after  time  has  ex-  notice;  how  computed. 

pired.  788.  [Repealed  1892.] 
78 1.  When  time  cannot  be  ez- 

§  780.  lAm'd  1890.]    Where  special  provision  is  not  other-  1  civ.   Pro. 
wise  made  by  law,  or  by  the  general  rules  of  practice,  if  notice    17, 464. 
of  a  motion,  or  of  any  other  proceeding  in  an  action,  before  a   25  Hun,  2V4; 
court  or  a  judge,  is  necessary,  it  must,  if  personally  served,  l?/l!:  ^^ 
be  served  at  least  eight  days  before  the  time  appointed  for  ?04     4<S 
the  hearing ;  unless  tne  court  or  a  judge  thereof,  or  a  county  406°i*38N  y' 
iudge  of  the  county  where  the  action  is  triable,  or  in  which  6^5,' 
the  attorney  for  the  applicant  resides,  upon  an  affidavit  show- 
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ing  erounds  therefor,  makes  an  order  to  show  cause  why  the 
application  should  not  be  crauted  ;  and,  in  the  order,  directs 
that  service  thereof,  less  tnan  eight  days  before  it  is  return- 
able, be  sufficient. 

11  Abb.  N.C.       §  ^^^'  Where  the  time,  within  which  a  proceeding  in  on 
238.     '    *  '   action  after  its  commencement,  must  be  taken,  has  begmi  to 
run,  and  has  not  expired,  it  may  be  enlarged,  upon  an  affidavit 
showing  grounds  therefor,  by  the  court,  or  by  a  judge  author- 
ized to  make  an  order  in  the  action. 

§  782.  In  a  case  specified  in  the  last  two  sections,  the 
affidavit,  upon  which  Ihe  order  was  granted,  or  a  copy  there- 
of must  be  served  with  a  copy  of  the  order  ;  otherwise,  the 
order  may  be  disregarded. 

11  Abb.  N.  §  783.  After  the  expiration  of  the  time,  within  which  a 
C-  ^  pleading  must  be  made,  or  any  other  proceeaing  in  an  action. 

Sn^fifiT*  Id'  *'*^'*  ^^  commencement,  must  be  taken,  the  court,  upon  good 
*w ;  bo  la.  ^5^,5^  shown,  may,  in  its  discretion,  and  upon  such  terms  as 
14  Abb.  N.  justice  requires,  relieve  the  party  from  the  consequences  of 
V.  610.  an  omission  to  do  the  act,  and  allow  it  to  be  done  ;  except  as 

UN.Y.State  otherwise  specially  prescribed  by  law. 
^P-*;    ,       ON.Y.Supp.  68I: 

6  Month.  L.  §  784.  A  court,  or  a  judge,  is  not  authorized  to  extend  the 
Bui.  81  time,  fixed  by  law,  within  which  to  commence  an  action  :  or 

80  Hun,  267.  ^  t^e  an  appeal ;  or  to  apply  to  continue  an  action  wJhere  a 
6  Mi»c.  614.  party  thereto  has  died,  or  has  incurred  a  disability  for  the 
time  fixed  by  the  court,  within  which  a  supplemental  com- 
plaint must  be  made,  in  order  to  continue  an  action  ;  or  an 
action  is  to  abate,  unless  it  is  continued  by  the  proper  parties. 
A  court,  or  a  judge^  cannot  allow  either  of  those  acts  to  be 
done,  arter  the  expiration  of  the  time  fixed  by  law,  or  by  the 
order,  as  the  case  may  be,  for  doing  it ;  except  in  a  case 
specified  in  the  next  section. 

§  786.  lAm'd  18T7.]  Where  a  party  entitled  to  appeal 
from  a  judgment  or  order,  or  to  move  to  set  aside  a  nnal 
judgment  Tor  error  in  fact,  dies  either  before  or  after  this 
chapter  takes  effect,  and  before  the  expiration  of  the  time 
within  which  the  appeal  may  be  taken,  or  the  motion  made,  the 
court  may  allow  tne  appesil  to  be  taken,  or  the  motion  to  be 
made,  by  the  heir,  devisee,  or  personal  representative  of  the 
decedent,  at  any  time  witnin  four  months  after  his  death. 

§  786.  Where  an  action  is  brought  for  the  collective  bene- 
fit of  the  creditors  of  a  person,  or  of  an  estate,  or  for  the 
benefit  of  a  person  or  persons,  other  than  the  plaintiff,  who 
will  come  in  and  contribute  to  the  expense  of  the  action, 
notice  of  a  direction  of  the  court,  contained  in  a  judgment  or 
order^  requiring  the  creditors,  or  otner  person  or  persons  to 
exhibit  their  demands,  or  otherwise  to  come  in,  must  be  pub- 
lished, once  in  each  week,  for  at  least  three  successive  weekd^ 
and  as  much  longer  as  the  court  directs,  in  the  newspaper, 
published  at  Albany,  in  which  legal  notices  are  required  to  be 
published,  and  in  a  newspaper,  published  in  the  county  where 
the  act  is  required  to  be  done.* 

g  787.  The  period  of  publication  of  a  legal  notice,  in  an 
action  or  special  proceeaing,  brought  in  a  court,  either  of 
record  or  not  of  record,  or  before  a  judge  of  such  a  court, 
must  be  computed,  so  as  to  exclude  the  first  day  of  publical 

*  8ee  L.  1884,  c.  133,  repealing  all  acts  providing  for  a  State  paper. 
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tion,  and  include  the  day,  on  which  the  act  gr  event^  of  which 
notice  is  given,  is  to  happen,  or  which  completes  the  lull  period 
of  publication. 

§  788.  [Repealed  by  Statutory  Constmctioii  Law, 
L.  1892,  c.  677.] 

ARTICLE  SECOND. 
Preferred  and  Deferred  Caukbs. 

i  789.  Preference  of  certain  act-  §  793.  When  an  order  is  nedes- 

ions  by  the  people.  »ary. 

790.  Id.;  of  criminal  actions.  794.  When  cause  passed,  how 

791.  Id.;  among  civil  actions.  placed  upon  the  calendar. 

792.  Id. :  In  mandamus  or  pro--  795.  Note  of  Issue  to-siate  time 

hibitlon.  when  passed. 

§  789.  A  trial,  a  motion,  appeal,  or  hearing,  in  an  action  by 
the  people  to  recover  money,  funds,  credits,  or  other  property, 
held  or  owned  by  the  State,  or  held  or  owned,  officially  or 
otherwise  for,  or  m  behalf  of,  a  public  or  governmental  in- 
terest, by  a  municipal  or  other  public  corporation,  or  by  a 
b(»ard,  officer,  custodian,  agency  or  agent  ofthe  State,  or  of  a 
city,  county,  town^  village,  or  other  division,  subdivision,  de- 
partment, or  portion  of  the  State,  which  the  defendant  has, 
without  right,  obtained,  received,  converted,  or  disposed  of  ; 
or  to  recover  damages,  or  other  compensation,  for  so  obtain- 
ing, receiving,  paying^  converting,  or  disposing  of  the  same  ; 
or  the  aiding  or  abettmg  thereof  ;  is  entitled,  on  the  applica- 
tion of  the  Attorney -General,  to  a  preference  over  any  other 
business,  at  a  term  or  sitting  of  any  court  of  the  State,  irre- 
spective of  its  place  upon  the  calendar. 

§  790.  A  criminal  action,  including  an  appeal  or  other 
proceeding  in  a  criminal  cause,  is  entitlcHl,  under  the  direction 
of  the  court^  to  preference  in  tne  trial  or  hearing  thereof,  over 
all  civil  actions  and  special  proceedings,  except  as  prescribed 
in  the  last  section.  _ 

25Hiin,490 

,§  791.     [Am*d  1877,  1879,  1882,  1883,  1884,  1887.  1895.]  83N^Y  627. 

Civil  causes  are  entitled  to  preference  among  themselves,  in  i)|j7®^3 

the  trial  or  hearing  thereof,  in  the  fallowing  order,  next  after  gi  n.y.  zi9. 

thd  causes  specified  iu  the  last  section  bat  one:  13  MUc.  l«G. 

1.  An  action  or  special  proceeding  brought  by  or  against  92  N.  Y.  M7 
the  people  of  the  State,  or  oy  or  against  any  State  officer  or  161  N.Y.  266 
board  of  State  offlcei*8  as  such,  and  in  whicl)  the  people  or 

such  officer  or  board,  appear  by  the  Attorney -General ;  where 
the  Attorney-General  nius  given  notice,  at  the  time  of  ser\'ice 
or  notice  of  tnal  or  argument,  of  a  particular  day  in  the 
term  on  which  he  will  mt)ve  it.  If  the  action  or  special  pro- 
ceeding is  not  moved  by  him  for  tnal  or  argument  on  that 
day,  or  as  soon  thereafter  in  the  same  term  as  the  court  can 
hear  it,  the  other  party  may  then  move  the  trial  or  argument; 
otherwise  it  shall  not  be  moved  out  of  its  order  at  that  term, 
except  by  the  special  order  of  the  court. 

2.  An  action  or  special  proceeding  in  which  the  mayor,  aid' 
ermen  and  commonalty  of  the  city  of  New  York,  or  a  board 
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of  officers,  exercising  powers,  conferred  by  a  scatnte  for  the 
protection  of  public  health,  of  pablic  or  private  property,  or 
lor  the  prevention  or  punishment  of  violations  of  a  sthtnte 
relatiog  to  either  of  those  subjects,  or  the  commissioners  of 
pilotH  m  the  city  of  New  York,  are  parties;  where  a  notice 
similnr  to  t  e  notice  prescribed  in  the  last  subdivision,  has 
been  served  by  their  attorney  at  the  time  of  service  of  the 
notice  of  trial  or  argument.  The  provisions  of  the  last  sub- 
division, relating  to  moving  the  tnal  or  argument,  apply  to 
a  cause  within  this  subdivision. 


3,  In  the  court  of  appeals  or  the  supreme  court,  aniippeal 
taken  by  either  party,  in  an  action  or  special  proceeding, 
other  thuu  as  s;>ecified  in  subdivision  first  of  this  section, 
where  the  people  of  tl>e  State,  or  a  board  of  State  officers  are 
sole  parties,  or  a  State  officer  is  sole  party,  plaintiff  or  de- 
fendant 


4.  In  the  court  of  appeals,  an  action,  a  party  to  which  has 
died,  pending  the  action,  where  the  pendency  of  the  action 
prevents  a  final  settlement  of  the  estate  of  the  deceased 
party. 


160  N.¥.e81.  6.  [AnCd  1895,  anmdment  to  take  effect  September  1,  1895.] 
In  any  court,  an  action  or  special  proceeding  in  which  an 
executor,  or  an  administrator,  or  an  infant,  or  a  receiver  ap- 
pointed by  the  court,  or  a  ceneral  asi-ignee  for  the  benefit  of 
creditors,  or  the  committee  of  a  lunatic  or  nn  idiot,  or  a  cre- 
ditor of  a  deceased  insolvent  debtor  suing  for  the  benefit  of 
himself  and  other  creditors  interested  in  the  estate  or  prop- 
erty of  such  deceased  debtor  where  a  right  of  action  is  given 
by  express  provision  of  law,  is  the  sole  plaintiff  or  sole  de- 
fend^t;  an  action  or  special  proceeding  for  the  construction 
of,  or  an  a<1  judication  upon  a  will,  in  which  the  administra- 
tor, with  the  will  annexed,  or  the  executor  of  the  will  is 
joined,  as  plaintiff  or  defendant,  with  one  or  more  other  par- 
ties, and  in  the  court  of  appeals  or  the  supreme  court,  an 
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appeal  from  the  decree  or  decision  of  a  surrogate's  coart,  de- 
termining a  will  to  be  valid  and  admitting  it  to  probate,  or 
determiuiBg  an  instrument  offered  for  probate  as  a  will  to  be 
inyalid  or  not  entitled  t« I  prolate  as  such,  or  granting  gen- 
eral letters  of  administration  or  directing  the  distribuuon  of 
a  fund  or  payment  of  money  by  an  executor  or  an  adminis- 
trator in  pursuance  of  an  order  or  decree  made  on  an  inter- 
meiliat:^,  final  or  judicial  accounting  or  otherwise  by  an 
Administrator  or  an  executor. 


6.  [Am'd  1896,  amendment  io  take  effect  September  1,  1895.]  92  N.  Y.  U6. 
An  action  for  dower,  where  the  plaintiff  makes  proof  bv 
affidavit,  to  the  satisfaction  of  the  court,  or  a  judge  thereof, 
that  she  has  no  sufficient  means  of  support,  aside  from  the 
estate  in  controversy;  an  action  for  the  partition  of  real 
property. 


7.  An  action  against  a  corporation  or  joint-stock  associa- 
tion, issuing  banc  notes  or  any  kind  of  paper  credits  to  cir- 
culate as  money,  or  by  or  against  the  receiver  of  such 
corporation  or  association.  An  action  in  which  a  county  or 
town  is  sole  plaintiff  or  defendant 


8.  An  action  against  a  corporation  founded  upon  a  note  or  113  N.Y.  6i7. 
other  evidence  of  debt,  for  the  absolute  payment  of  money.  !«  Abb.N.c. 
An  a.tion  upon  an  undertaking  given  upon  an  appeal  to  the  21  ^xm  409. 
court  of  appeals  or  to  stay  the  execution  on  an  appeal  to  the  ' 

court  of  appeals. 


9.  An  action  against  a  sheriff,  in  bin  official  capacity,  or  an 
action  by  a  sheriff  or  late  sheriff,  to  recover  for  a  breach  of 
the  obligation  of  a  bond  or  bonds,  or  an  instrument  or  instru- 
ments of  indemnity,  or  nn  undertaking  or  undertakings  given 
to  him  in  his  official  capacity. 
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4  CiT.  Pro.       10.  A  cause  eotiUed  to  preference  by  the  general  rolei  cf 
ia5*N  Y  6S4.   PJ'^ctice,  or  by  the  bpecial  order  of  the  court  in  the  particular 
139  wriisT   *^*®®*    Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or 
more  other  questions  of  different  natures,  come  before  the 
same  term  of  the  court  for  trial  or  hearing,  the  preference 
give Q  by  this  section  affects  only  the  order  in  which  the  Is- 
sues or  questions  of  the  same  nature  are  to  be  disposed  of. 
I  792.     [Am*d  1895,   amendment  io  take  effect  January  1, 
1896.]     Where  a  writ  of  mandamus  or  of  prohibition  has 
be:^n  issued  from  the  appellate  division  of  the  supreme  court 
to  a  special  term,  or  a  judge  of  the  same  court,  the  cause 
may,  in  the  discretion  of  the  court,  or,  where  an  appeal  is 
taken  therein  to  the  court  of  appeals,  in  the  discretion  of 
that  court,  be  preferred  over  any  of  the  causes  specified  in 
the  last  section. 
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§  798.  [Am'd  1879.  1888, 1895, 18^.]  Where  the  right 
to  a  pi  efereuce  depends  upon  facta  which  do  not  appear  in 
the  pleadings  or  other  papers  npon  which  the  canee  is  to  be 
tried  or  heard,  he  party  desiring  a  prefereice  must  proimre 
Rn  order  thertfc^  from  the  court,  or  a  jndge  thereof,  upon 
notii-e  to  the  adverse  party.  A  copy  of  the  order  mm>t  be 
served  with  or  before  the  notio*  of  trial  or  argument.  Snch 
no  order  is  not  appealable,  bnt  it  may  be  vacated  by  tLe 
Judge  or  judges  nolding  the  term  at  which  theprefeired 
cauhC  is  noticed  for  trial  or  hearing,  or  by  such  other  justice, 
or  at  such  other  term  of  court,  or  at  such  other  time  as  shnll 
be  prescribed  by  the  general  or  special  rules  of  practice. 
But  a  preliminary  order  is  not  requisite  in  a  case  embraced 
wiibin  sabdivision  first  or  second  of  the  last  section  but  one, 
and  the  order  in  a  case  embraced  within  subdiyision  six 
thereof  may  be  made  ex  parte,  and  is  conolosiTe.  Where 
DO  order  is  required,  a  claim  for  preference,  specifying  the 
provision  of  law  under  which  the  claim  iH  made,  may  be  in- 
lierted  in  the  note  of  issue  to  be  filed  with  the  clerk,  and  it 
Hball  then  be  the  duty  of  such  clerk  to  place  such  cause  in 
iis  proper  place  among  the  preferred  causes  at  the  head  of 
the  calondar;  except  that  in  the  counties  of  New  York, 
Kings  and  Erie,  and  the  seventh  judicial  district^  no  action 
or  special  proceeding  shall  be  place<l  as  a  preferred  cause 
upon  the  calendar  of  any  circuit  court  (  r  trial  term  or  special 
term  o'f  any  couit  as  herein  provided,  but  the  party  desiring 
a  preference  of  any  cause  shall  serve  upon  the  opposite  party, 
with  his  not'ce  of  trial,  a  notice  that  an  application  will  oe 
made  to  the  court  at  the  opening  thereof,  or  to  snch  justice 
or  other  term  of  court  or  at  such  other  time  as  shall  be  pre- 
scribed by  the  general  or  special  rules  of  practice,  for  leave 
to  move  the  same  as  a  preferred  cnuse,  and  if  the  right  to  a 
preference  depends  upon  facts  wbich  do  not  appear  in  tha 
pleadings  or  ether  papers  upon  which  the  case  is  to  be  tried, 
the  notice  must  be  accompanied  by  an  affidavit  showiag 
such  facts.  In  said  counties  of  New  York,  Kings  and  Erie 
and  in  the  seventh  judicial  district,  the  application  for  a 
preference  shall  be  made  at  the  opening  r  f  the  court,  or  to 
such  instice  or  otlier  term  of  court,  or  at  such  other  time  ag 
shall  be  prescribed  by  the  general  or  special  rules  of  practice, 
and  if  it  shall  appear  that  Uie  cause  is  entitled  to  a  prefer- 
ence and  is  intended  to  be  moved  for  trial  at  or  for  the  term 
for  which  t^e  application  is  made,  the  court  or  justice  may 
direct  that  it  shall  be  so  heard. 

§  794,     inepealed  1895,  takes  effect  January  1, 1896.] 

§  795,     [Repealed  1895,  takes  effect  January  1,  1896.] 

ARTICLE  THIRD. 
Sbbvicb    of    Papers. 
I  796.  Pftper  may  be  Mrred  per-       I  797.  Other  modes  of  serrice. 

■onally.  Style  and  weight  798.  Donble  time  when  serred 

of  paper  regulated.  through  the  poit-office. 
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i  799.  When  paper  to  be  ftenred       {  801.  Service    throagh    branch 

on  Attorney;   when   ser^  poet-ofBce  in   New  York 

Tice  not  required.  city. 

800.  When  service  may  be  made  802.  This  article  not  applicable 

on  clerk  for  non-resident.  to  service  of  summona, 

etc. 

6Hiac.  618.  §  706.  [^m^d  1888.]  A  notice  or  other  paper  in  an  action 
may  be  served  on  a  party  or  an  attorney  either  by  delivering 
it  to  him  personally  or  in  the  manner  prescribed  in  the  next 
section.  All  papers  so  served  or  rec^uired  to  be  filed  in  an 
action,  shall  be  plainly  and  legibly  written  or  printed  in  black 
ink  upon  durable  paper  of  good  material,  and,  if  imprinted  by 
tyi)ewriter^  such  paper  shall  be  of  linen  quality  equal  in 
weight  to  sixteen  pounds  to  the  double  cap  ream,  oi  seven- 
teen by  twenty-eight  inches  in  size,  and  service  of  filing  of 
papers  printed  or  written  upon  such  paper  with  such  ink  shall 
DC  deemed  a  compliance  with  the  terms  of  this  section.  The 
transcribed  minutes  of  a  stenographer  taken  in  any  civil  or 
criminal  action,  or  in  any  hearing  or  special  proceeding",  civil 
or  criminal,  shall  be  written  or  typewritten  on  paper  of  the 
size  hereinafter  specified;  and  all  cases,  briefs,  points  or 
other  papers  required  or  used  on  an  appeal  from  any  judg- 
ment, determination  or  order  of  any  court  or  board  shall  be 
printed  (when  required  to  be  printed  by  the  rules  of  any 
court)  on  paper  of  a  uniform  size,  as  follows:  The  paper 
must  be  ten  and  one  half  inches  by  eight  inches,  and  bound  on 
the  edge  of  the  greatest  length. 
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8797.  Other  Modes  of  Seirice.  [Am'd  1879,  1897.  !  Abb.N.c. 
Ame>idment  to  take  effect  SejOrmber  1,  1897!)— Where  the  ser-  JJJ*  ^^  '"*• 
^ioe  is  not  personal,  it  may  be  made  as  follows :  3:5N.Y.Btflte 

1.  Upon  a  party  or  an  a  toiney,  through  the  post-offioe.  Rep.  8i8. 
by  depositing  the  pii|^r,  prope  ly  incl  sed  in  a  post-paid  is  Mi«c.  6;>o 
wrapper,  in  tbe  post-office  or  in  any  post-office  box  regxuarly 
maintaine.l  by  the  goverument  of  the  United  States  and 

under  the  care  of  the  post-offioe  of  the  party,  or  tbe  attorney 
sornng  it,  directed  to  the  persou  to  be  served  nt  the 
address,  w.thin  tbe  state,  designated  by  him  for  that  pur- 
pose, upon  the  preceding  papers  in  the  action  ;  or,  ubere 
ne  has  not  made  such  a  designation,  at  his  place  of  residence, 
or  the  place  where  he  keeps  an  office,  according  to  ihe  b.  si 
information  which  can  conveniently  be  obtai  .ed  concerning 
the  same. 

2.  Upon  an  attorney,  daring  his  absence  from  his  office,  12N.Y  siite 
by  leaving  the  paper  with  his  partner  or  clerk  therein,  or  with  Kep.  663. 

a  person  having  ( harge  th<*reof. 

3.  Upon  an  attorney,  if  there  is  no  person  in  charge  of 
his  office,  and  the  service  is  made  between  six  o'clock  in  the 
morning  and  nine  o'clock  in  the  evening,  either  by  leaving 
it,  in  a  conspicnoTis  place  in  his  office,  or  by  liepositingit, 
inolosed  in  a  sealed  wrappe  ,  directed  to  him  )n  his  office 
letter-box ;  or,  if  the  office  in  not  open,  so  as  to  >  duit  of 
leaving  tbe  paper  therein,  and  there  is  no  office  letter-box, 
by  leaving  ic  at  his  reside  ice,  within  the  state,  with  a  person 
01  snilable  age  and  discretion. 

4.  Upon  a  pa  tv,  bv  leaving  the  paper  at  his  residence 
-within  the  state,  between  six  o'clook  in  the  morning  and 
nine  o'clock  in  the  evening,  with  a  person  of  suitable  age 
and  discretion. 

28  N.  Y.  Stote  Bep.  396. 

§  798*  Where  it  is  prescribed  in  this  act,  or  in  the  genera 
rales  of  practice,  that  a  notice  must  be  given,  or  a  paper  mui^t  |t«p!  886  * 
be  served,  within  a  specified  time,  before  an  act  is  to  be  done ; 
or  that  the  adverse  party  has  a  specified  time,  after  notice  or 
service,  within  which  to  do  an  act ;  if  service  is  made  through 
the  post-offioe,  the  time  so  required  or  allowed  is  double  the 
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time  specified ;  except  that  service  of  notice  of  trial  may  be 
made,  through  the  post-office,  not  less  than  sixteen  days  before 
the  day  of  trial,  including  the  day  of  service. 

§  *70©.  Where  a  party  has  appeared,  a  notice  or  other 
paper,  required  to  be  served  in  an  action,  must  be  served  up- 
on nis  attorney.  If  a  defendant  has  not  appeared^  service  of 
a  notice  or  other  paper,  in  the  ordinary  procedings  in  the 
action,  need  not  be  made  upon  him,  unless  he  is  actually  con- 
fined in  jail,  for  want  of  bail. 

§  800.  Where  a  party  to  an  action,  who  has  appeared  in 
person,  resides  without  the  State,  or  his  residence  cannot, 
with  reasonable  diligence,  be  ascertained,  and  he  has  not 
designated  an  address,  within  the  State,  upon  l^e  precedintr 
papers,  service  of  a  paper  ujwn  him  may  be  made,  by  serv- 
ing it  on  the  clerk. 

§  801.  In  the  city  of  New  York,  where  a  paper  is  served,    J 1081,  Cott 
or  a  return  is  made,  through  the  post-office,  the  deposit  of  the   aol.  Act. 
package  in  a  branch  post-office  has  the  same  effect,  as  a 
deposit  in  tiie  general  or  principal  post-office  of  that  city. 

§  802.  This  article  does  not  apply  to  the  service  of  a  sum-   80  Hnn,  452. 
mens,  or  other  process ;  or  of  a  paper  to  brin^  a  party  into 
contempt :  or  to  a  case  where  the  mode  of  service  is  specially 
prescribed  by  law. 

ARTICLE  FOURTH. 
DisoovEBT  OF  Books  Ain>  Papers. 

I  803.  Court  may  direct  diBCOTery  racated. 

of  books,  etc.  I  807.  Proceedings  upon  the  re- 

801.  Roles    to    prescribe    the  turn  of  the  order. 

cases,  etc.  808.  Penalty  for  disobedience. 

806.  Petition  fordi8ooTery,and  809.  Bflfect  of  papers,  etc.,  pro- 

order  thereupon.  duced. 
806.  Order,  when  and  by  whom 

§  808.  A  court  of  record,  other  than  a  justices'  court  in  20  Abb.  W. 

a  citjr  has  power  to  compel  a  party  to  an  action  pending  C.  2£o. 

therein,  to  produce  and  discover,  or  to  give  to  the  other  J|  5  v^'m^^" 

party,  an  inspection  and  copy,  or  permission  to  take  a  copy,  t?  nj  /j"5[ 

of  a  book,  document  or  other  paper,  in  his  possession  or  under  g  jiei    * 

his  control,  relating  to  the  merits  of  the  action,  or  of  the  de-  15  n.  Y.State 

fence  therein.  Rep.  733. 

§  804.  The  general  rules  of  practice  must  prescribe  the    ^  ^^^  107 
oases,  in  which  a  discovery  or  inspection  may  be  so  compelled, 
and  the  proceedings  for  that  purpose,  where  the  same  are  not 
prescribed  in  this  act. 

§  806.  To  entitle  a  party  to  procure  such  a  discovery  or  53  n.y.  8up« 
in8|)ection,  he  must  present  a  petition,  prajHng  therefor,  and   er.  Ct  (J.  A 
verified  by  affidavit,  to  the  court,  or  to  a  judge  authorized  to  8.)  263. 
make  an  order  in  the  action ;  upon  which  an  order  may  be 
made,  directing  the  party,  ag^-inst  whom  the  discovery  or 
inspection  is  sought,  to  allow  it,  or,  in  default  thereof,  to  show 
cause  before  the  court,  at  a  time  and  place,  and  upon  a  notice, 
therein  specified,  why  the  prayer  of  the  petition  should  not 
be  granted ;  and,  if  necessary  or  proper,  that  his  prooeedines 
be  stayed  until  the  hearing  of  the  application,  although  the 
stay  exceeds  twenty  days. 

§  806.  An  order,  made  as  prescribed  in  the  last  section, 
may  be  vacated,  by  the  judge  who  granted  it,  or  by  the  court, 
upon  satisfactory  proof,  by  affidavit ; 
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1.  That  it  ought  not  to  have  been  granted,  or  that  it  has 
been  complied  with ;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  possession  or  control  oi  the  book, 
document,  or  other  paper,  directed  to  be  produced  or  in- 
spected. 

10  Olv.  Pr#,       §  807.  Upon  the  return  of  the  order  to  show  cause,  the 
178.  court  majr  make  such  an  order,  with  respect  to  the  discovery 

or  inspection  prayed  for,  as  justice  reqmrea.  Where  either  is 
directed,  a  referee  may  be  appointed  by  the  order^  to  direct 
and  superintend  it ;  whose  certificate^^  unless  set  aside  by  the 
court,  is  presumptive,  and,  except  m  proceedings  for  con- 
tempt, conclusive  eviaence,  of  compliance  or  non-compliance 
with  the  terms  of  the  order.  A  fixed  sum,  not  exceeding 
twenty  dollars,  may  be  added  to  the  costs  of  the  motion,  for 
the  fees  of  the  referee. 

§  808.  Where  an  order,  made  as  prescribed  in  the  last 
section,  directs  a  discovery  or  inspection,  the  party  in  whose 
behalf  it  was  made,  may,  upon  proof,  by  affidavit,  that  the 
adverse  party  has  failed  to  obey  it,  and  upon  notice  to  him, 
apply  to  the  court,  for  an  order  to  punish  nim  for  the  failure. 
Upon  the  hearing  of  the  application,  the  court  may,  upon  the 
payment  of  such  a  sum,  for  the  expenses  of  the  applicant,  as 
the  court  fixes,  and  upon  compliance  with  such  other  terms, 
as  it  deems  just  to  impose,  permit  the  party  in  default  to  com- 
)ly  with  the  order  for  a  discovery  and^  inspection ;  and,  for 
_.hat  purpose,  it  may  direct  that  the  application  to  punish  him 
stand  over  to  a  future  time.  Upon  the  final  hearing  of  the 
application  to  punish  the  party  in  default,  the  court,  in  a  . 
proper  case,  may  direct  that  bis  complaint  be  dismissed,  or 
Ms  answer  or  reply  be  stricken  out,  and  that  judgment  be 
rendered  accordingly ;  or  it  may  make  an  order,  striking  out 
one  or  more  causes  of  action,  defences,  counterclaims,  or 
replies,  interposed  by  him ;  or  tnat  he  be  debarred  from  main- 
taming  a  particular  claim  or  defence,  in  relation  to  which  the 
discovery  or  inspection  was  sought.  Where  the  party  has 
failed  to  obey  an  order,  allowing  an  inspection  by  the  adverse 

garty,  and  requiring  him  to  furnish  a  copy,  or  permit  a  copy 
5  be  taken,  the  court  may  also  direct  that  the  book,  docu- 
ment or  other  paper,  be  excluded  from  being  given  in  evi- 
dence ;  or  it  may  punish  the  party  for  a  contempt ;  or  both. 

§  809.  A  book,  document,  or  other  paper,  produced  under 
an  order,  made  as  prescribed  in  this  article,  has  the  same 
effect,  wnen  used  by  the  party  requiring  it,  as  if  it  was  pro- 
duced upon  notice,  according  to  the  practice  of  the  court. 

ARTICLE  FIFTH. 
OENERAJi  Regulations  rbspectino    Bonds  and  Under- 
takings. 

2  810.  Bonds,  undertakings,  etc.,       %  813.  When  several  sureties  majr 
mu«t  be  acknowledged.  justify,  each  in  a  smaller 

811.  Party  need  not  join  with  sum. 
his  sureties ;   when   one          814.  Bonds,  etc;,  to  the  people 
surety  sufficient.                                  or  a  public  officer  for  the 

812.  Form  of  bond  or  underta-  benefit  of  suitor, 
king;   affidavit   of  sure-           815.  Bonds,  etc.,  not    affected 
ties  ;  approval  by  court  by  change  of  parties, 
or  judge.                                      816.  Id.;  to  be  filed. 
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§  810.  lAm*d  1877.]  A  bond  or  iind6rtakiD|;,  giyen  in 
an  action  or  special  proceeding,  as  prescribed  lu  this  act, 
must  be  acknowledged  or  proYed,  and  certified,  in  like  man- 
ner, as  a  deed  to  be  recorded. 

§  811,  *r-4m'dl886, 1895,  amendment  io  take  ^eci  Septem-  67  How.Pr. 
her  1,  1895.  J  Where  u  proTision  of  this  act  requires  a  bond  278. 
or  undertaking,  with  sureties,  to  be  g^yen  by,  or  in  behalf  of, 
a  party  or  other  person,  he  need  not  join  with  the  snreties  in 
the  execntion  thereof,  unless  the  provision  requires  him  to 
execute  the  same  ;  and  the  execution  thereof  by  one  surety 
is  sufficient,  although  the  word  ''sureties''  is  used,  unless 
the  provision  expressly  requires  two  or  more  sureties  ;  and 
the  execution  of  any  such  bond  or  undertaking  by  any 
fidelity  or  surety  company  authorized  by  the  lawn  of  this 
State  to  transact  business,  shall  be  equivalent  to  the  execu- 
tion of  said  bond  or  undertaking  by  two  sureties  ;  and  such 
company,  if  excepted  to,  shall  justify  throuRh  its  officers  or 
attorney  in  the  manner  required  by  law  of  fidelity  and  surety 
companies.  Any  snch  company  may  execute  any  such  bond 
or  undertaking  as  surety  by  the  hand  of  its  officers,  or 
attorney,  duly  authorised  thereto  by  resolution  of  its  board 
of  directors,  a  certified  copy  of  which  resolution,  under  the 
seal  of  said  company,  shall  be  filed  with  each  bond  or  under- 
taking. 

§  812.  [Am*d  1892, 1895,  amendmerU  to  take  effect  Sepiem-  ««  How.  Pr 
her  1,  1895.J  A  bond  or  undertaking,  executed  by  a  surety  '**• 
or  sureties,  as  prescribed  in  this  act,  must,  wheie  two  or 
more  persons  execute  it,  be  joint  and  several  in  form;  and, 
except  when  executed  by  a  fidelity  or  surety  company,  or 
when  otherwise  expressly  prescrii>ed  by  law,  it  must  be  ac- 
companied with  the  amdayit  of  each  sureiy,  subjoined 
tht-reto,  to  the  effect  that  he  is  a  resident  of  and  a  house- 
holder or  a  freeholder  within  the  State,  and  is  worth  the 
penalty  of  the  bond,  or  twice  the  snm  specified  in  the  under- 
taking, OTer  all  the  debts  and  liabilities  which  he  owes  or 
has  incurred,  and  exclusive  of  property  exempt  by  law  from 
leyy  and  sale  under  an  execution.     A  bond  or  undertftking 

given  by  a  party  without  a  surety  must  be  accompanied  by 
is  affidayit  to  the  same  effect.  The  bond  or  undertaking, 
except  as  otherwise  expressly  prescribed  by  law,  must  be 
upprored  by  the  court  before  which  the  proceeding  is  taken . 
or  a  judge  hereof,  or  the  judge  before  whom  the  proceeding 
is  t^en.  The  approval  must  be  indorsed  upon  the  bond  or 
xmdertaking.  The  snrety  or  sureties  or  the  representHtiveti 
of  any  surei^  or  sureties  upon  the  bond  of  any  trustee,  com- 
mittee,  guaiaian,  assignee,  receiver,  executor,  administrator 
or  other  fiduciary,  may  present  a  petition  to  the  court  or 
}udge  that  accepted  such  bond  praying  to  be  relieved  from 
fur&er  liability  as  such  surety  or  Kuretiesfor  the  act  or  omis- 
sion of  the  principal  named  in  such  bond  occurring  after  the 
date  of  the  order  relieving  such  surety  or  sureties  hereinafter 

*8ee  L.  1808,  c.  730,  m  to  bonds  ft&d  undertftkingt  by  guarantee^  ^QaTp 
J^orporatioiis*  L^iymz-cu  uy  ^ 
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proTiddd  f  or  and  that  such  priaoipal  be  reqairdd  to  show 
oaripe  why  be  should  not  aocoant  and  give  new  suretieR. 
Thereupon,  the  court  or  judge  must  issue  an  order  to  show 
canne  nccordingly  and  may  restrain  such  principal  from  act- 
ing, except  to  preserve  the  trust  estate  until  further  order. 
Upon  th )  return  of  the  order  so  issued,  if  the  prim-lpal  in 
tbe  bond  file  a  new  bond  in  the  usual  form  to  the  satisfaction 
of  the  court  or  judge  within  snch  reasonable  time,  not  exceed- 
ing fivo  days,  as  tbe  court,  or  judge  fixes,  the  Ouurt  or  judge 
mudtmnke  a  decree  or  order  ro(]^uiring  the  principal  to 
account  for  all  his  acts  and  proceedings  to  and  including  the 
date  of  f«uch  order  and  to  fi(e  such  account  within  a  time 
fixed  not  exceeding  twenty  days  and  releasing  the  surety  ir 
sureties  petitioning  from  liability  upon  the  bond  for  any 
subsequeut  act  or  default  of  the  principal.  If  the  principu 
fail  so  to  file  such  bond  within  the  time  spr  dfied,  a  decree 
must  «>e  made  revoking  the  appriintmt-nt  of  such  principal 
and  requiring  him  to  so  account,  and  file  such  account  witbin 
twenty  days.  After  tbe  filing  of  an  account  as  requirt-d  in 
this  section,  tbe  court  or  judge  must,  upon  the  petition  of 
the  surety  or  sureties,  or  the  repre^^entatiTes  of  such  surety 
or  sureties,  issue  an  order  requiring  all  persons  inters  sted  in 
the  estate  or  trust  funds,  to  attend  a  settlement  of  such  ac- 
count at  a  time  and  place  therein  specified,  and  upon  tbe 
trust  fund  or  estate  being  found  or  made  good  and  pnid  over 
or  properly  secured,  the  Hurety  or  sureties  shall  be  discharged 
from  any  and  all  further  liability  upon  auoh  bond. 

i  iv^  iTi  §  818.  [Am'd  1885, 1894,  camndnmi  to  take  ^ed  Septem- 
jjwn.171.  ^^^  jgg^  J  But  where  the  penalty  of  the  bond,  or  twice 
the  sum  specified  in  the  undertaking  is  fiye  thou&ind  dollars 
or  upwards,  the  court  or  judge  may,  in  its  or  his  discretion, 
allow  the  sum  in  which  a  surety  is  required  to  justify  to  be 
made  up  by  the  justification  of  two  or  more  sureties  each  in 
a  smaller  8am.  But  iu  that  case  a  surety  can  not  jnstify,  in 
a  sum  less  than  five  thousand  dollars,  and  when  two  or  more 
sureties  are  required  by  law  to  justify,  the  same  person  can 
not  RO  contribute  to  make  up  the  sum  for  more  than  one  of 
them.  It  shall  be  lawful  for  any  party  of  whom  a  bond  or 
undertaking  is  required  to  agree  with  his  sureties  for  the  de- 
posit of  aay  or  all  moneys  for  which  sudi  suretit  s  are  or  may 
be  beld  responsible  with  a  trust  company  authr  rized  I  y  law 
to  receive  deposits,  if  such  deposit  is  otherwise  proper,andfor 
the  Kafe-keeping  of  any  or  all  other  depositable  assets  for 
which  such  sureties  may  beheld  responsible,  with  a  safe-de- 
posit  company  authorized  by  law  to  do  business  as  such,  in 
such  a  manner  as  to  prevent  the  withdrawal  of  such  moneys 
and  assets  or  any  part  thereof,  except  with  the  written  consent 
of  such  sureties,  or  an  ord-  r  of  the  court  made  on  such  notice 
to  them,  as  it  may  direct. 
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§  814.    [ilm'd  1896,  amendrrmi  to  take  effect  Janmry  1,  J  cit.  Pro. 
1896.]    Where  a  bond  or  undertaking  has  been  giyen,  as  xooN.Y.ai9. 
prescribed  by  law,  in  the  oonrse  of  an  action  or  a  special 
proceeding,  to  the  people  or  to  a  pnblic  officer,  for  the  benefit  39K.T.Siipp. 
of  a  party  or  other  person  interested  and  proTision  is  not  •^ 
sp'  cially  made  by  law  for  the  prosecution  thereof ;  the  party 
or  other  person  so  interested  may  maintain  an  action  in  his 
own  name  for  a  breach  of  the  condition  of  the  bond,  or  of 
the  terms  of  the  undertaking ;  upon  procuring  an  order 
granting  him  leave  so  to  do.   The  order  may  be  made  by  the 
court  in  which  the  action  is  or  was  pending;  the  city  court  of 
the  city  of  New  York,  or  a  county  court,  if  the  bond  or  un- " 
dertaking  was  given  in  a  special  proceeding,  pending  before 
a  judge  of  that  court;  or  in  any  other  case,  by  the  supreme 
court    Notice  of  the  application  therefor  must  be  given,  as 
directed  b^  the  court  or  judge,  to  the  persons  interested  in 
the  disposition  of  the  proceeds. 

§  815*  A  bond  or  undertaking,  given  in  an  action  ot 
special  proceeding,  as  prescribed  in  this  act,  continues  in 
force,  after  the  substitution  of  a  new  party  in  place  of  an 
original  party,  or  any  other  change  of  parties,  and  has  there- 
after the  same  force  and  effect,  as  if  then  given  anew,  in 
conformity  to  the  change  of  parties. 

f  816*  A  bonl  or  undertaking,  required  to  be  given  by 
this  a:t,  must  be  filed  by  the  clerk  of  the  court;  except 
where,  in  a  special  case,  a  different  disposition  thereof  is 
directed  by  the  court,  or  prescribed  in  this  act. 


ARTICLE  SIXTH. 

Othxb  Mattxbs. 

I  817.  OontolidAting    causes  in                  and  order  for  trial  rabsti- 

tame  court.  tuted. 

818.  Id  ;  in  different  courts.  8  824.  Summons   And  ple»dinffs 

819.  Id. ;  by  plaintiff.  to  be  filed  within  ten  daya 
8Q0.  luterpleader  by  order  in                     after  serrioe. 

certain  oases.  825.  Papers  in  special  prooeed- 

821.  D  smiBsalof  complaint  for  ings;  where  to  be  filed. 

neglect    to    serve    sum-  826.  Publication,   if  no  news- 
mons.  paper  in  county. 

822.  Id.;  for  neglect t6  proceed.  827.  Special   references  in  cer- 
82).  Feigned  issues  abolished,  tain  oases. 

8  817    When  two  or  more  actions,  in  favor  of  the  same   U  Abb.  H. 
plaintiff  against  the  same  defendant,  for  causes  of  action   £;£?>  -,« 
wiiich  may  be  joined,  are  p  nding  in  the  same  court,  the   »  aV.  Pro 
court  may,  in  its  discretion,  by  order,  consolidate  any  or  all   141. 
of  them,  int J  one  action.  6  App.  dit. 

263. 
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12  Abb.  N       §  818'  When   one  of  the   a'^tions  is  p<^nding  in   the 

C.  58;  22 Id   supreme  comt,  und  another  is  pending  in  another  conit^ 

th'i  sjipreme  court  may,  by  oriler  remove  to  it  elf  the  action 

in  thu'  other  couit,  and  consolidate  it  wiih  that  in  ihe  supreme 

court 

§  819-  Where  separate  actions  are  commenced  against 
two  or  more  joint  and  several  dehtor.-,  in  the  Sime  court.  - 
and  for  the  same  cause  of  action,  ti.e  plaintiff  may,  in  any 
stage  of  the  proceedings,  consolidate  them  into  one  action. 

S7Hiin.286.  §  820.  [^m'd  1877,  1894.]  A  defendant  against  whom  an 
89  N.  Y.  117;  action  to  recover  upon  a  contract,  or  an  action  of  ejectment^ 
Shu^' m  ^^  ^^  action  to  recover  a  chattel,  is  pending,  may,  at  any 
time  before  answer,  upon  proof,  by  affidavit,  that  a  person, 
not  a  party  to  the  action,  makes  a  demand  against  him  for  the 
same  debt  or  property,  without  collusion  with  hiu  ,  ijpiy  to 
the  court,  upon  notice  to  that  person  and  the  adverse  party, 
for  an  ordir  to  substitnte  that  person  in  his  place,  and  to 
di-icharga  him  from  liability  to  either,  on  Ins  i  nying  into 
court  the  amount  of  the  debt,  or  delivering  the  possefis.cn  of 
the  property,  or  its  value,  to  Buch  person  as  11  e  court  di- 
rects; or  upon  it  appearin<^  that  the  de  endant  clisputes.  in 
whole  >r  in  pirfc,  the  liability  as  asserted  agaiuFt  him  bv  dif- 
ferent claimants,  or  that  he  has  some  interest  in  the  subject- 
matt  iT  of  the  controversy  which  he  desires  to  ( ssert,  hie  ap- 
plioatioQ  may  be  for  an  order  joining  the  other  claimant  or 
claimants  as  co-defendants  with  him  in  the  action.  Thecourt 
miy,  ia  i^s  discretion,  make  such  order,  upon  such  terms  as 
to  costs  and  payments  into  court  of  the  amount  cf  the  debt, 
or  part  thereof,  or  delivery  of  the  possesf^ion  of  the  property, 
or  its  value  or  part  thereof,  as  may  be  just,  and  thereupon 
the  entire  controversy  may  be  determined  in  the  action. 

§  821.  [Am'd  1877.]  Where,  in  an  action  against  two  or 
more  defendants,  the  plaintiff  unreasonably  neglects  to  serve 
the  summons  upon  one  or  more  of  them,  without  whose  pres- 
ence a  complete  determination  of  the  controversy  cannot  be 
had,  the  court  m  »y  in  its  discretion,  upon  the  application  of 
a  defendant  who  has  appeared  in  the  action,  dismiss  the 
complaint  as  against  him,  and  render  judgment  accordingly. 
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§  822    {Am'd  1879.1    Where  the  plaintiff  unreasonably  SWeekDig. 
neglects  to  proceed  in  the  action  against  the  defendant^  or   589. 
one  or  more  defendants,  against  whom  a  separate  judgment   ?J?""A^*y 
may  be  taken,  Uie  court  may,  in  its  discretion,  upon  the  appli-   ijjf  Ji 
cation  of  the  defendant  or  def endants^  or  any  of  them,  a^inst 
whom  he  so  nej^lects  to  proceed,  dismiss  the  complaint  as 
against  the  moving  party  or  parties,  and  render  judgment 
accordingly. 

§  823.  Feigned  issues  have  been  abolished.  In  a  case,  76  Hun,  587. 
where  neither  party  can,  as  of  right,  reciuire  a  trial  by  jury  or 
an  issue  of  fact  arising  upon  the  pleadings  or  where  a  ques- 
tion of  fact,  not  in  issue  upon  tne  pleadings,  is  to  be  triea^  an 
order  for  the  trial  thereof  by  a  jury  may  be  made,  stating, 
distinctly  and  plainly,  the  <][uestions  of  fact  to  be  tried.  Such 
an  order  is  the  only  authority  necessary  for  the  trial,  f 

§  824.  The  summons,  and  each  pleading  in  an  action; 
must  be  filed  with  the  clerk,  by  the  party  in  whose  behalf  it  is 
served,  within  ten  days  after  the  service  thereof.  If  the' 
party  fails  so  to  file  it,  the  adverse  party,  on  proof  of  the  failure. 
]8  entitled,  without  notice,  to  an  order  from  a  judge,  that  it 
be  filed  within  a  time  specified  in  the  order,  or  be  deemed 
abandoned. 

§  826.  A  return  or  other  paper  m  a  special  proceeding,    6  N.  T.  Bap» 
where  no  other  disposition  thereof  is  prescribed  by  law,  must    jr.  Ct  (J.  4t 
be  filed,  and  an  order  therein  must  be  entered,  with  the  clerk   °')  ^•• 
of  the  county  in  which  the  special  proceeding  is  taken,  if  it  is 
before  a  county  officer,  or  a  judge  of  a  court  established  in  a 
city ;  if  before  a  justice  of  the  supreme  court,  with  the  clerk 
of  a  county  designated  by  the  justice  ;  or,  if  no  designation  is 
made  by  mm,  of  a  county  where  one  of  the  parties  resides. 

§  826.  [Am^d  1877.]  Where  a  notice,  or  other  proceed 
ing,  is  reqmred  by  law  to  be  published  m  a  newspaper  pub- 
lished in  a  county,  and  no  newspaper  is  published  therein, 
or  to  be  published  oftener  than  any  newspaper  is  regularly 
publishea  therein,  the  publication  may  be  made  in  a  news- 
paper of  an  adjoining  county,  except  where  special  provision 
Is  otherwise  made  by  law. 

§  827.  Mm'd  1877.]  Where  a  provision  of  this  act  author-    »Abb.N.a 
izes  the  court  to  approve  an  undertaking  or  the  sureties  there-    ^1j^^  ^• 
to  ;  or  to  make  an  examination  or  inquiry,  or  to  appoint  an     *•  '^j,  JJJ 
appraiser,  receiver,  or  trustee  ;  it  may  direct  a  reference  to    JJ*  .^JJ**  *** 
one  or  more  persons  designated  in  the  order,  either  to  make    i^'mibc.  40. 
the  approval,  examination,  inquiry  or  appointment,  or  to  re- 
port the  facts  to  the  court,  for  its  action  thereupon.    And 
where^  according  to  the  practice  of  the  court  of  chancery,  on 
the  thirty-first  day  of  December,  eighteen  hundred  and  forty- 
six,  a  matter  was  refenible  to  the  clerk,  or  to  a  master  in 
chancery,  a  court  having  authority  to  act  thereupon,  may 
direct  a  reference  to  one  or  more  persons,  designated  in  the 
order,  with  the  powers  which  were  possessed  by  the  clerk,  or 
itke  master  in  chancery,  except  wheie  it  is  otherwise  specially 
prescribed  by  law. 


Digitized  by  VjOOQ  IC 


*  -^         162        compemncy  Ob'  Witnesses.       §d  s^s^ 

CHAPTER  IX. 

EVIDENCE. 

TITLE  L— General   regulations  respec?tino   evidence, 

AND  THE  competency  AND  MODE  OF  EXAMINA- 
TION OP  A  WITNESS. 

TITLE  n.— COBfPELLING  THE  ATTENDANCE  AND  TESTIMONY  OF 
WITNESS. 

TITLE  in.— Depositions. 

TITLE    IV.— DOCUBCENTARY  EVIDENCE. 

TITLE    v.— Miscellaneous  provisions. 

TKTLE  L 

Oenercd  regidcUions  respecting  evidence,  and  the  competency 

and  mode  of  examination  of  a  tmtness. 

Abticlb  1. — Competency  or  a  witness ;  evidence  in  particular  cases. 
2.— Administration  of  an  oatii  or  affirmation, 

ARTICLE  FIRST. 

Competency  op  a  Witness  ;  Evidence  in  Particular 
Cases. 

2  828.  No  witness  to  he  excluded  g  835.  Attorneys  and  counsellors 

by  reason  of  intere^it,  etc.  not  to  disclose  communi- 

829.  When  party,  etc.,  cannot  cation.^. 

be  examined  836.<^pplioation    of    the     last 

880.  Party  since  deceased.  three  sections. 

831.  When  husband   and  wife  837.  When  witness  not  excus- 

not  competent  witiienses.  ed  A'om  testifying. 

832.  Conviction  for  crime,  not         838.  Evidence  of  party  may  be 

to  exclude  witness  ;  how  rebutted. 

conviction  proved.  839.  Admission  by  member  of 
838.  Clergymen,  etc.,  not  to  dis-  corporation. 

close  con tessions.  840.  Seal,presumptive  evidence 
834.  Physicians  not  to  disclose  of  consideration. 

professional  information.  841.  Presumption  of  death  in 

certain  cases. 

182N.T.648.  S  828.  Except  as  otherwise  specially  prescribed  in  this 
title,  a  person  shall  not  be  excluded  or  excused  from  being  a 
witness,  by  reason  of  his  or  her  interest  in  the  event  of  an 
action  or  special  proceeding  ;  or  because  he  or  she  is  a  party 
thereto  ;  or  the  husband  or  wife  of  a  party  thereto,  or  of  a 

Eerson  in  whose  behalf  an  action  or  special  proceeding  is 
rought,  prosecuted,  opposed,  or  defended. 
2  Abb.N.  C.  g  829.  [Xwi'rf  1877,  msi.]  Upon  the  trial  of  an  action,  or 
14  Hun  418*  ^^^  hearing  upon  the  merits  of  a  special  proceeding,  a  party 
16  Id.  '3fi7  •  ^^  person  mterested  in  the  event,  or  a  person  from,  through 
19  Id.  35;  2(5  or  under  whom  such  a  party  or  interested  person  derives  his 
Id.  166.  '  interest  or  title  by  assignment  or  otherwise,  shall  not  be  ex- 
79  N.  Y.  415.  amiued  as  a  witness  in  his  own  behalf  or  interest,  or  in  behalf 
6  Redf.  1;  Id.  ^f  the  party  succeeding  to  his  title  or  interest  against  the  exe- 
22^Hii  444-  ^^*^''>  admmistrator  or  survivor  of  a  deceased  person,  or  the 
Id  460*  committeof  a  lunatic,  or  a  person  deriving  his  title  or  interest 

23  Hun,  33;  from,  through,  or  under  a  decea.sed  person  or  lunatic,  by  as- 
Id.  402.*  '  signment  or  otherwise  concerning  a  personal  transaction  or 
10  Week.  communication  between  the  witness  and  the  deceased  person 
i^iK;  6-  or  lunatic,  except  where  the  executor,  administrator,  survivor. 
M  N  Y*i«if'-  co"i"^itt«G  or  person  so  deriving  title  or  interest  is  examined 
86  Id*  902    *   ^^  ^***  "^"  behalf^  or  the  testimony  of  the  lunatic  or  deceased 

24  Hun  32  •  person  is  given  m  evidence  concerning  the  same  transact- 
Id.  328.*      *  ion  or  oomuiuuication.    A  person  shall  not  be  deemed  inter* 
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eeted  for  the  purposes  of  this  section  by  reoFon  of  b'^ing  a  88N.T.  a«l. 

btockhold»ir  or  officer  of  any  banking  corporation  which  u  a  JJ  *^°°»  JJJs 

paity  to  the  action  or  proceeding,  or  interested  in  the  event  ?42N.y.i40. 

thereof.  i43N*.Y'.l9a 

92  N.    Y.    239  ;   34  Hnn  97  ;  95  N.  Y.  48  ;  3  Dem.  37  ;  Id.  1*6  N.Y.  13. 

324;  35  Unn,  198  ;  37  Id.  526  ;  Id.  656  .  41  Id.  203  ;  104 N.  fK.^'P',^^; 

Y.  606  ;  1(.5  Id.  832  ;  1  C  >nn.  203  ;  110  N.  Y.  513  ;  3  N.  Y.  lot       '      ' 

Supp.   618;  112  N.  Y.  4i6  ;  Id.  493;  113  Id.  386;  114  Id.  84  Hun.  201. 

287  ;  117  Id.   91  ;  Id.  500 ;  Id.  606 ;  J 18  Id.  46  ;  24  N.  Y.  »« Hnn.  485. 

State  Rep.  322  ;  Id,  332  ;  Id.  685  ;  25  Id.  309 ;  26  Id.  24  . ;  ^  ^"J-  ^'• 

Id,  594 ;  Id.  840  ;  27  Id.  90i» ;  12.»  N.  Y.  536  ;  121  Id.  575  ;  Soe  »78"48i: 

29  N.  Y;  State  Hep.  882 ;  33  Id.  775 ;  84  Id.  448 ;  124  N.  Y.  n  inBo'.  449. 

487;  50o;   126  Id.  652;  29  Abb.  N.  0.  444u;  13l  N.  Y.  624;  I3lii«c.48a. 

132  A.  Y.  465;  137  N.  Y.  67.  138  Id.  6:5;  141  Id.  226.  889 ;  6  '^'• 
Ap;>.  DiT.  535;  15  Misc.  287;  90  Ann.  127;  Id.  4.6;  91  Id. 
165;  92  Id.  272,  381:  149  N.  Y.  71. 

5  880,    [Am*d  1878, 1879.  1893,  1896,  amendmmt  to  take  -wN.T.Stote 
eff-ict  tSeptenAer  1,1896]      Where  a  party  or  witneea  has  ii4p.86j;;Ji 
died  or  become  insane  since  the  trial  of  an  action,  or  the  ^^*  ^*^* 
h3aring  upon  the  merits  of  a  special  proceediDg,  the  testi- 
mony of  the  decedent,  or  insane  person,  or  of  any  person 
who  is  rendered  inootupetent  by  the  provisions  of  the  last 
sectim,  taken  or  read  in  evidence  at  the  former  trial  or  hear- 
ing, may  be  given  or  rend  in  evidence  at  a  new  trial  or  hear- 
ing by  either  pai  tv,  sabject  to  aoy  other  legal  objection  to  the 
competency  of  the  witness,  or  to  aoy  legal  objection  to  his 
testimony  or  any  question  pnt  to  him.     The  original  sten- 
Graphic  notes  of  snch  testimony,  taken  by  a  stenographer 
who  hai  since  died  or  become  incompetent,  may  be  so  read 
in  evidence  by  aoy  person  whose  competency  to  read  the 
same  aocorately  is  established  to  the  satisfaction  c^  the  court 

I  831-     [Am'd  1877,  1879.  180.  1887.i     A  husband  or  4iHMn.424. 

wife  id  not  competent  to  t  siify  against  the  other,  upon  the  iion.y!  hm, 

trial  of  an  action,   or  the  hearing   upon  the  merits  of  a  i'<  ciy.  Pro. 

special  proceeding,  f  .nnded  upon  an  allegation  of  adultery,  ^  ^^  y  sute 

except  to  prove  the  marriage  or  disprove  the  allrgntion  of  Rep.  708. 

adnltery.    A  husb^ind  or  vife  shall  not  be  compelled,  or  61  How.  Pr. 

without  the  consent  of  the  ether  if  living,  allowed  to  dis-  JJjjj^  y  isi 

close  a  confidential  communication  made  by  one  to  the  other  ^^^  j^* y*.  457*. 

durint<  marriage.  In  an  action  for  criminal  conversation,  143N.T.236. 
the  plaintiff's  wife  is  not  a  competent  witness  for  the  plain- 
tiff, but  she  is  a  comp  tent  witness  for  the  defendant,  as  to 
any  matter  in  controversy ;  except  that  she  cnnnot,  without 
the  plaintiff's  consent^  disclose  any  confi  !ential  comoiuni- 
cation  had  or  made  betwe«in  herself  and  the  plaintiff. 

$832.     (^m'dl879.]    A  person  who  hns  been  convicted  l  Civ.  Pre. 

Ox  i>  crime  or  misdemeanor  is,  notwithstanding,  a  04)nipe-  ^' 

tent  witn-ss  in  a  civd  or  criminal  action  or  special  pro-  3„f**°2.  * 

ceeding;  but  the  conviction  may  be   proved  for   the  pur-  91  ij.  y*.  *i4i. 

pose  of  affe.'titig  th^  weight  of  his  testimony,  either  by  the  M  How.  Pr. 

record,  or  by  his  cross-ex.imination.  upon  which  he  must  JJ^*        ^^ 

answer     any   qiestion    relevant    to     that  inquiry ;    and  ^'"  *'  *  ^ 
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the   party  oross-ezaminiDg  him    is  not  concluded  by  his 
answer  to  such  a  question. 

§  833-  A  clergyman,  or  other  minister  of  any  religion,, 
shall  not  be  allowed  to  disclose  a  confession  made  to  him,, 
in  his  professional  character,  in  the  course  of  discipline^ 
enjoined  by  the  roles  or  practice  of  the  religions  body,  ta 
which  he  belongs. 

67  N.  T.  185.  §  834-  A  person,  dnlv  authorized  to  practice  physio  or 
19  Uiid!  65;  su  gerv,  shall  not  be  allowed  to  disclose  any  information 
1^  ^^'J^'  ^^  which  ne  acquired  in  attending  a  patient,  in  a  professional 
9j'n  •¥  66  capacity,  and  which  was  necessary  to  enable  him  to  act  in 
101  Id.  106.'     thai  capacity. 

30 Abb. NO.  103  Id.  573;  20  Abb.  N.  0.  162;  45  Hun.  307;  Id.  439; 
81: 137  N.  T.  1/  g  N..  y.  298  ;  53  Hun.  217  ;  23  N.  Y.  State  Rep.  706  ;  24 
ll«*N  Y  88  Id-  838  ;  25  Id.  843  ;  26  Id.  242  ;  27  Id.  905  ;  112  N.  Y.  493; 
118  N.  Y.  77  ;  3  N.  Y.  Supp.  518  ;  63  flun.  398  ;  24  N.  Y. 
83  Hun,  379.  State  Bep.  533;  34  N.  Y.  State  Ren.  824;  126  N.  Y.  450; 
87  Han,  16.  I29N.  Y.  654;  133  Id.  450;  136  Id.  4'23. 

675,  680.' 

§  885«     [Am'd  1896,  amendment  to  take  effect  September  1, 

1896.  j    An  attorney  or  counselor-at  law  shidl  not  be  allowed 

to  di8clo.4e  a  communication  made  by  his  client  to  him,  or 

6  RAdf  181      ^^  advice  given  thereou,  in  the  course  of  his  professional 

16  Week.     '  employment,  nor  shall  any  clerk,   stenographer   or  other 

Dig.  198."       peri^on  employed  by  such  attorney  or  counselor  be  allowed 

30  Hun.  336;  to  d  sclose  any  Kuch  communication  or  advice  given  thereon. 

f  1.?  V  v^   18  Abb.N.O.lUl ; 5 Dem.  151; 46  Hun.  151; 111  N. Y.  220;  6  N. Y. 

145  N  T  1   Supp.  397  ;  24  N.  Y.  State  Rep.  765  ;  26  Id.  64  ;  LI.  953  ;  27 

*   Id.  608  ;  28  Id.  342  ;  34  Id.  448  ;  51  Hun,  351;  128  N.  Y. 

420 ;  131  N.  Y.  160  ;  Id.  177. 

lUN.Y.MO.       5  335.  [^m'd  1877,  1891,  1892,   1893.1 
8.JHun.344.  rpj^^  j^^  ^^^^^  sactions  apply  to  any 

a5  HiiQ.  676.  examination  of  a  person  as  a  witness  unless  the  provisioDs 
151  N.Y.  J96.  thereof  are  expressly  waived  upon  the  trial  or  examination 
by  the  person  confessing,  the  patient  or  the  client.  But  a 
phybician  or  snrgeon  may  upon  a  trial  or  examination  dis- 
close any  information  as  to  the  mental  or  physical  condi- 
tion of  a  patient  who  is  decensf  d,  which  he  acqnired  in  at- 
ten  ling  Huch  patients  prufessionally,  except  confidential 
communications  and  such  facts  as  would  tend  to  disgrace 
the  memory  of  the  patient,  when,  the  proyisions  of  section 
eight  hundred  and  thirty-four  hav«  been  expressly  waived 
on  such  trial  or  examination  by  the  personal  representiitives 
of  the  deceased  patient,  or  if  the  Tolidity  of  the  lant  will 
arid  testament  of  such  deceased  patient  is  in  question,  by 
the  execntftr  or  executors  named  in  said  will,  or  the  Hurviv- 
ing  huBbind,  widow  or  any  heir-at-law  or  an^  of  the  next 
of  kin,  of  such  deceased  or  any  other  party  in  interest.  But 
nothing  herein  contained  shall  be  construed  to  disqoalify  an 
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attomej  in  the  probate  of  a  will- heretofore  execnted  or 
offered  for  probate  or  hereatter  to  be  execated  or  offered 
for  probate  from  becoming  a  witness,  as  to  its  prepAiation 
and  execution  in  case  saoh  attomej  is  one  of  the  snbsorib- 
ing  witnesses  thereto.    In  an  action  for  the  recovery  of  ' 

d&mages  for  a  persomil  injury  the  testimoDy  of  a  ph>siciaii 
or  BTUgeon  attached  to  any  hospital,  dispensary  or  other 
eharitable  institation  as  to  informati-  n  which  he  acquired 
in  attending  a  patient  in  a  professional  capacity,  at  such 
hospital,  dispensary,  or  oiher  charitable  institution  shall  be 
taken  before  a  referee  appointed  by  a  judge  of  the  court  in 
which  such  action  is  pending ;  provided,  however,  that  any 
judge  of  such  court  at  any  time  in  his  discretion  may,  not- 
withstanding snuh  deposition,  order  that  a  subpoena  issre 
for  the  attendance  and  examination  of  such  phyu  ian  or 
snrgeon  upon  the  trial  of  the  action.  In  such  ca»e  a  copy 
of  the  order  shall  be  served  together  with  the  subpoena. 
Sections  ei»<ht  hundred  and  seveuty-two,  eight  hundred  and 
seventy-three,  ei^ht  hundred  and  seventy -four,  eight  hun- 
dred and  seventy-five,  eight  hundred  and  seventy-six, 
eight  hundred  and  seventy-nine,  eight  hundred  and  eighty, 
eight  hundred  and  eighty-four  and  eight  hundred  and 
eighty-six  of  this  code  apply  to  the  examination  of  a  physi- 
cian or  surgeon  as  prescribed  in  this  section. 

§  837*  A  competent  witness  shall  not  be  excused  from  131  N.T.  490 
answering  a  relevant  question,  on  the  ground  only  thnt  the  143 N.  T.2l% 
answer  may  tend  to  establish  the  fact  that  he  owes  a  debt,  or 
is  otherwise  su»  ject  to  a  civil  suit.  But  this  pruvision  does 
not  require  a  wUloss  to  give  an  answer,  which  will  tend  to 
accuse  himself  of  a  crime  or  misdemeanor,  or  to  expose  him 
to  a  penalty  or  forfeiture  ;  nor  does  it  vary  any  otner  rule, 
respecting  the  examination  of  a  witness. 

§  838-     The  testimony  of  a  party,  taken  at  the  instance  79  Hun,  SSft 
of  the  adverse  party,  or^y  or  by  deposition,  may  be  re- 
butted by  other  evidence. 

§  839*  The  admission  of  a  member  of  an  agGcregate  cor- 
poration, who  is  not  a  party,  shall  not  be  received  as  evi- 
dence against  the  corporation,  unless  it  was  made  concern- 
ing and  while  engaged  in  a  transaction,  in  which  he  \va8 
the  authorized  agent  of  the  corporation. 

1840-     {Am'd  1S77.]    A  seal  upon  an  executory  ins tru-  «  MIm.  »78. 
ment,  hereafter  executed,  is  only  presumptive  evidence  of  ®^  ^°°'  ^•*- 
a  sufficient  consideration,  which  may  be  rebutted,  as  if  the 
instrument  was  not  sealed. 
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134  M.T.  600  $  841 .  [Am*d  1880, 1839, 1891.  ]  A  person  upon  who^  Hfe 
Ml  esiatein  real  property  depends,  i^lio  remmins  withontthe 
United  States,  or  absents  himself  in  the  State  or  ebewhere 
for  BeTen  years  together,  is  presumed  to  be  dead  in  an  Hction 
or  special  proceeding  concerning  the  property  in  which  his 
death  comes  in  qae^tion,  nnlebs  it  is  afHrmatiTely  proved 
that  he  was  alive  within  tbit  time.  And  where  in  any  ac- 
tion of  pnrti  i  >n  in  this  State  any  portion  of  the  proceeds  of 
the  sale  of  real  prop«;rty  is  or  has  i>een  paid  into  conrt,  cr 
paid  to  the  trsasurer  of  any  county  for  any  unknown  heirs, 
and  has  remained  unclaimed  for  twenty-five  ye^irs,  after 
such  payment  by  any  person  entirl'  d  thereto,  tbe  lapse  of 
twenty-five  years  after  Ruch  payment  rais  ^sthe  presumption 
of  the  de  'th  of  sich  unknown  heir^i  at  the  time  of  the  sale 
of  such  real  property  and  before  such  payment,  and  after 
the  lips 3  of  twenty-five  years  after  s 'ch  payment  it  shall 
be  presumed  that  there  were  nt  such  unknown  heirs  living 
at  the  time  of  sach  sale  or  payment,  and  in  any  action  or 
proceeding  taken  for  the  purpose  of  distributing  and  paying 
over  such  proceeds,  all  such  unknown  heirs  are  presumed 
and  tbey  shall  be  presumed  to  have  been  dead  at 
the  time  of  such  sale  and  before  such  payment  into  court, 
or  to  the  treasurer  of  any  county. 

ARTICLE  SECOND. 

ADMnOSTBATION  OF   AN   OaTH   OB   ArFIKMATIOlf. 

I  MX  Before  whom  oftths  and  ftfll-  made. 

da  vita  may  be  taken.  I  848.  Other  modes  of  swearing. 

848.  Id.;  in  special  cases.  849.  Swearing      persons     not 

84t.  Id  :  without  tbe  State.  ChriHtians. 

845.  Oenetal  mode  of  swearing.  860.  Ooart  may  examine  wit- 

846.  When   kiflsing  the  gospels  ness.- 

dispensed  with.  851.  Swearing  falsely  in   any 

847.  When    affirmation    to    be  form,  peijorj. 

i  84:2*  An  oath  or  affidavit,  required  or  authorized  by 
law  ;  except  an  oath  to  a  juror  or  a  witness  upon  a  trial,  an 
oath  of  ofifce,  and  an  oath  iequii*ed  by  law  to  be  taken  before 
a  particular  officer;  may  be  taken  before  a  judge,  clerk, 
deputy-clerk,  or  special  deputy-clerk,  of  a  court,  a  notary 
puolic,  mayor,  justice  of  the  peace,  surrogate,  special  county 
judge,  special  surrogate,  county  clerk,  deputy  county  clerk, 
Special  deputy  county  clerk,  or  commissioner  of  deeds,  within 
tne  district  in  which  the  officer  is  authorized  to  act ;  and  when 
certified  by  the  officer,  to  have  been  taken  before  him,  may 
be  used  in  auy  court,  or  before  any  officer  or  other  pei-son. 
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g  843.  iAm''d  1877.]  Where  an  officer,  person,  board,  op  ia»N.Y.  3ML 
oommittee,  has  been  heretofore,  or  is  hereafter  authorized  by  140  N.  T.  6. 
law,  to  take  or  hear  testimony,  or  to  hear  or  receive  an  affi- 
davit^ or  to  take  a  deposition,  in  relation  to  a  matter,  con- 
oemio^^  which  he  or  it  has  a  duty  to  perform,  the  officer  or 
person,  or  a  member  of  the  board  or  committee,  may  admin- 
later  an  oath,  for  that  purpose.  Where  an  officer,  person, 
board  or  committee,  to  whom  or  to  which  application  is  made 
to  do  an  act  in  an  official  capacity,  requires  information  or 

Sroof,  to  enable  him  or  it  to  decide  upon  the  propriety  of 
cing  the  act,  he  or  it  may  receive  an  affidavit  for  that  pur- 
pose, 

§  844.  [Awj'd  1877.1    An  oath  or  affidavit  required,  or   e  Civ.  Pro. 
which  may  be  received,  in  an  action,  special  proceeding,  or   117. 
other  matter,  may  be  tafcen,  without  the  State,  except  where   W  Hun,  192. 
it  is  otherwise  roecialiy  pre«cribed  by  law,  before  an  officer   ^  pX V?"5 
authorized  by  the  laws  of  the  State,  to  take  and  certify  the  2*^;  2W 
acknowledgment  and  proof  ol  deeds,  to  be  recorded  in  the   j'^em'  n. 
State ;  and,  "^hen  certified  by  him  to  have  been  taken  before 
him,  and  aooompanied  with  the  like  certificates,  as  to  his  of-  90  Han.  36. 
ficial  character  and  the  genuineness  of  his  signature,  as  are 
required  to  entitle  a  deed  acknowledged  before  him  to  be  re- 
corded within  the  State,  may  be  used,  as  if  taken  and  certi- 
fied in  this  State,  by  an  officer  authoriacMd  by  law  to  take  and 
certify  the  same. 

§  845.  The  usual  mode  of  administering  an  oath,  now 
practiced,  by  the  person  who  swears  laying  his  hand  upon  and 
kissing  the  gospels,  must  be  observed,  where  an  oath  is  ad- 
ministered, except  as  otherwise  specially  prescribed  in  this 
article. 

§  846.  The  oath  nxust  be  administered  in  the  following 
form,  to  a  person  who  so  desires^  the  laying  of  the  hand  upon 
and  kissing  the  gospels  being  omitted  ^*  You  do  swear,  in  the 
presence  of  the  ever-living  (*od."  While  so  swearing,  he  may 
or  may  not  hold  up  his  hand,  at  his  option. 

§  847.  A  solemn  declaration  or  affirmation,  in  the  follow- 
ing form,  must  be  administered  to  a  person  who  declares  that 
he  has  conscientious  scruples  against  taking  an  oath,  or  swear- 
ing in  any  form :  "  You  ao  solemnly,  sincerely,  and  truly,  de- 
clare and  affirm." 

§  848.  [ArrVd  1877.]  If  the  court  or  officer,  before  which 
or  whom  a  person  is  offered  as  a  witness,  is  satisfied,  that  any 
peculiar  mode  of  swearing,  in  lieu  of,  or  in  addition  to  laying 
the  hand  upon  and  kissing  the  gospels,  is,  in  his  opinion,  more 
solemn  and  obligatory,  the  court  or  officer  may,  m  its  or  his 
discretion,  adopt  that  mode  of  swearing  the  witness. 

§  849.  lArri'd  1877.]  A  person  believing  in  a  religion, 
other  than  the  Christian,  may  be  s-wom  according  to  th« 
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peculiar  Ceiremonies,  if  any,  of  his  reli^^on,  instead  of  as  pre- 
scribed in  section  eight  hundred  and  forty-live  or  section 
eight  hundred  and  forty-six  of  this  act 

§  850.  The  court  or  officer  may  examine  an  infant,  or  a 
person  apparently  of  weak  intellect,  produced  before  it  or 
him.  as  a  witness,  to  ascertain  his  capacity  and  the  extent  of 
his  knowledge ;  and  may  inquire  of  a  person,  produced  as  a 
witness,  what  peculiar  ceremonies  in  swearing  ne  deems  most 
obligatory. 

§  851.  A  person  swearing,  affirming  or  declaring,  in  any 
form,  where  an  oath  is  authorized  by  law,  is  lawfully  sworn! 
and  is  guilty  of  perjury,  in  a  case  where  he  would  be  guilty  of 
the  same  crime,  if  he  had  sworn  by  laying  his  hand  upon  and 
kissing  the  gospels. 

TITLE  IL 
Compelling  the  attendance  and  testimony  of  a  witness, 

2  852.  Mode  of  senring  subpoana  from  arrest. 

isaued  oat  of  a  court.  g  862.  By  whom  witness  may  be 

853.  Penally  for  disobedience.  discharged. 

854.  Subpoena  to  be  issued  by  863.  Arrest,  when  Toid  ;  pen- 
Judee,  etc.  alty. 

865.  Penalty     for    disobeying  864.  Sheriff  not  to  be  liable  Un- 

subpcsna;  warrant  lor  wit-  lesH  affidavit  is  made, 

ness.  865.  Application  of   foregoing 

866.  When  witness  to  be  im-  proYisions  tojadgments. 

prisoned.  866.  Records     not    to    be   re- 

857.  Contents  of  wsrrant.  moved  by  virtue  of  sub* 

858.  To  whom  directed ;  how  poena. 

executed.  867.  Id.;  books  of  account. 

859.  Qualification  of  preceding  868.  Books,  etc.,    of   corpora- 

sections,  tion,  how  produced, 

860.  Witness  exempt  from  ar-  869.  When  personal  attendance 

rest  not  required  by  subpoena 

861.  When    to  be    discharged  duces  tecum. 

§  862.  A  subpoena,  issued  out  of  the  court,  to  compel  the 
attendance  of  a  witness,  and.  where  the  subpoena  so  requires, 
to  compel  him  to  bring  witn  him  a  book  or  paper,  must  be 
served  as  follows  : 

1.  The  original  subpoena  must  be  exhibited  to  the  witness. 

2.  A  copy  of  the  subpoena^  or  a  ticket  containing  its  sub- 
stance, must  be  delivered  to  nim. 

8.  Tne  fees  allowed  by  law,  for  travelling  to,  and  returning 
from,  the  place  where  he  is  required  to  attend,  and  for  one 
day's  attendance,  must  be  paid  or  tendered  to  him. 

§  863.  A  person  so  subpoenaed,  who  fails,  without  reason- 
able excuse,  to  obey  the  subpoena,  or  a  person  who  fails,  with- 
out reasonable  excuse,  to  obey  an  order,  duly  served  upon 
him,  made  by  the  court  or  a  judge,  in  an  action,  before  or 
after  final  judgment  therein,  requiring  him  to  attend,  and  bo 
examined,  or  so  to  attend,  and  bring  with  him  a  book  or  a 
)aper,  is  liable,  in  addition  to  punishment  for  contempt,  for 
he  dimafjes  sustained  by  the  party  aggrieved  inconsequence 
of  the  failure,  and  fifty  dollars  in  addition  thereto.  Those 
sums  may  be  recovered  in  one  action,  or  in  separate  actions* 
If  he  is  a  party  to  the  action  in  which  he  was  subpoenaed, 
the  court  may,  as  an  additional  punishment,  strike  out  his 
pleading. 

S  864.  lAm^d  1877.]  Where  a  judge,  or  an  arbitrator, 
referee,  or  other  person^  or  a  board  or  conunittee,  has  bet?Q 
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heretofore,  or  is  hereafter  expressly  authorized  by  law,  to 
hear,  try,  or  determine  a  matter  or  to  do  any  other  act  in  an 
official  capacity,  in  relation  to  which  proofs  may  be  taken,  or 
the  attendance  of  a  person  as  a  witness  may  be  required  ;  or 
to  require  a  person  to  attend,  either  before  him  or  it,  or  be- 
fore another  jud^e,  or  officer,  or  a  person  designated  in  a 
commission  issued  by  a  court  of  another  State  or  country,  to 
give  testimony,  or  to  have  his  deposition  taken,  or  to  be  ex- 
amined j  a  subpooena  may  be  issued,  by  and  under  the  hand 
of  the  judge,  arbitrator,  referee,  or  other  person,  or  the 
chairman,  or  a  majority,  of  the  board  or  committee,  requiring 
the  person  to  attend  ;  and  also,  in  a  proper  case,  to  bring 
with  nim  a  book  or  a  paper.  The  subpoena  must  be  served,  as 
prescribed  in  section  eight  hundred  and  fifty-two  of  this  act 
This  section  does  not  apply  to  a  matter  arising,  or  an  act  to 
be  done,  in  an  action  in  a  court  of  record. 

x§  856.  [Xm'd  18T7, 1879.]  A  person  who  is  duly  subpoenaed 
as  prescribed  in  the  last  section,  must  obey  the  subpoena.  If 
he  Tails  so  to  do,  without  a  reasonable  excuse,  he  is  liable,  in 
addition  to  any  other  punishment  which  may  be  lawfully  in- 
flicted therefor,  for  tne  damui^es  sustained  by  the  person 
aggrieved,  in  consequence  of  the  failure,  and  nfty  dollars  in 
addition  thereto,  to  be  recovered  as  prescribed  in  section 
eight  hundred  and  fi  fty-three  of  this  act.  If  he  fails  to  attend, 
the  person  issuing  the  subpoena,  if  he  is  a  jud^e  of  a  court  of 
record  or  not  of  record,  or  if  not,  then  any  judge  of  such  a 
court,  upon  proof  by  affidavit  of  the  failure  to  attend,  must 
issue  a  warrant  to  the  sheriff  of  the  county,  commanding  him 
to  apprehend  the  defaulting  witness,  and  bring  him  before  the 
officer,  person,  or  body,  before  whom  or  which  his  attendance 
was  required. 

§  866.  [AnVd  1879.]    If  the  person  subpoenaed  and  at-  -^^jva*  # 
tending  or  brought  as  prescribed  in  the  last  section,  before  an    Ren  ^o 
officer,  or  other  person  or  a  body  refuses  without  reasonable        ^' 
cause  to  be  examined,  or  to  answer  a  legal  and  pertinent 
question,  or  to  produce  a  book  or  paper  which  he  was  directed 
to  brin^  by  the  tenns  of  the  subpoena,  or  to  subscribe  his 
deposition  after  it  has  been  correctly  reduced  to  writing,  the 
person  issuing  the  subpoena,  if  he  is  a  jud^e  of  a  court  of 
record,  or  not  of  record,  may  forthwith,  or  if  he  is  not,  theq 
any  judge  of  such  court  may  upon  proof  by  affidavit  of  the 
facts  by  warrant  commit  the  offender  to  jail,  there  to  remain 
until  he  submits  to  do  the  act  which  he  was  so  required  to  do 
or  is  ^Uscharged  according  to  law. 

§  867.  A  warrant  of  commitment,  issued  as  prescribed  in   27  N.T.8tAto 
the  last  section,  must  specify  particularly  the  cause  of  the    Rep.  3^2. 
oonmnitment ;  and,  if  the  witness  is  committed  for  refusing  to 
answer  a  question,  the  question  must  be  inserted  in  the  war- 
rant. 

§  868.  A  warant  to  apprehend  or  conmiit  a  person,  issued 
as  prescribed  in  this  title,  must  be  directed  to  the  sheriif  of 
the  county  where  the  jMjrson  is.  and  must  be  executed  by  him, 
in  the  same  manner,  as  a  similar  mandate  issued,  by  a  court 
of  record,  in  an  action. 

§  860.  The  foregoing  sections  of  this  title  do  not  apply  to 
a  subpoena  issued  by  a  justice  of  the  j)euce  ;  or  to  a  witness 
subpoenaed  to  attend  a  court  held  by  a  justice  of  the  peace  ; 
or  to  a  case  where  special  provision  is  otherwise  made  by  law, 
for  oompeliing  the  attendance  of  a  witness. 
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§  860.  A  person  dulv  and  in  good  faith  SQibpoenaed  or 
ordered  to  attend,  for  tne  purpose  of  being  examined,  in  a 
case  where  his  attendance  may  lawfully  be  (Miforood  by  at- 
tachment or  by  commitment,  is  privileged  from  arrest  in  a 
civil  action  or  special  proceeding,  while  going  to,  remain- 
ing at.  and  returning  from,  the  place  where  he  Is  required  to 
attend. 

§  861.  The  court  from  which  a  subpoena,  served  in  good 
faith,  was  issued,  or  by  which  an  order  was  made,  requiring  a 
person  to  attend,  for  the  purpose  of  bein^  examined  ;  or  a 
judge  thereof,  upon  proof,  oy  affidavit,  of  the  facts,  must 
make  an  order,  directing  tne  discharge  of  a  witness  or  other 
person,  from  an  arrest  made  in  violation  of  the  last  section. 

i  862.  [Am'd  1877.  1895,  amendmerU  io  take  ^eei  January 
1,  1896.]  A  jastice  of  the  sapreme  conrt,  in  any  part  of  the 
State,  or  a  county  judge  has  the  like  authority  as  a  judge  of 
the  court,  to  make  an  order  for  a  discharge;  in  a  oa«e  spec'- 
fled  in  the  last  section.  Upon  sadsfactory  proof,  by  affidavit 
of  the  facts,  he  must  also  make  an  order,  directing  the  dis* 
charge  of  n  person  arrested,  in  violation  of  section  eight 
hundred  and  sixty  of  this  act,  where  a  subpoena  served  in 
goodfnith  np'>n  the  person  arrested,  was  issued  as  prescribed 
in  section  eight  hundrevl  and  fifty-four  of  this  act 

8  Cir.  Pro.  §  863.  An  arrest  made  contrary  to  the  foregoing  provis- 
880.  '  *  ions  of  this  title,  is  absolutely  void,  and  is  a  contempt  of  the 
court,  if  any,  from  which  the  subpoena  was  issued,  or  by- 
whidi  the  witness  was  directed  to  attend.  An  action  may  be 
maintamed,  by  the  person  arrested,  against  the  officer  or 
other  person  noaking  such  arrest,  in  which  the  plaintiif  is  en- 
titled to  recover  treble  damages.  A  similar  action  mav  also 
be  maintained,  in  a  like  case,  by  the  party  in  whose  behalf 
the  witness  was  subpoenaed,  or  the  order  procured^  to  recover 
the  damages  sustained  by  him,  in  consequence  of  the  arrest. 

§  864.  [Am'd  1877.]  But  a  sheriflf,  or  other  officer,  or 
person,  is  not  so  hable,  unless  the  person  claiming  an  exemp- 
tion from  arrest,  makes,  if  required  by  the  sheriff  or  officer, 
an  affidavit  to  the  effect  that  he  was  legally  subpoenaed  or 
ordered  to  attend,  and  that  he  was  not  so  subpoenaed  or 
ordered  by  his  own  procurement,  with  the  intent  of  avoiding; 
arrest.  In  his  affidavit  he  must  specify  the  court  or  officer, 
the  place  of  attendance,  and  the  cause  in  which  he  was  so 
subpoenaed  or  ordered.  The  affidavit  may  be  taken  before 
the  officer  arresting  him,  and  exonerates  the  officer  from  lia- 
bility for  not  making  the  arrest. 

§  865.  The  foregoing  provisions  of  this  title,  relating  to  a 
person  required,  by  an  order  of  a  court,  to  attend,  apply, 
where  such  an  attendance  is  required  by  the  terms  of  a  judg- 
ment. 

^  866.  [Am*d  1896,  amendmerU  Io  take  ^ect  January  1, 
1896.]  The  record  of  a  conveyance  of  real  property,  or  anj 
other  record,  or  document,  whereof  a  transcript  duly  certi- 
fied  may  by  law  be  read  in  evidence,  shall  not  be  removed, 
by  virtue  of  a  subpoena  duces  tecum,  from  the  office  in  which 
it  is  kept;  except  temporarily,  by  tlie  clerk  having  it  in 
custody,  to  a  term  or  sitting  of  the  court  of  which  he  is 
olerk;  or  by  the  officer,  having  it  in  custodv,  to  a  term  or 
sitting  of  a  court,  or  atrial  b^ore  a  referee,  held  in  the  city 
or  town  where  his  office  is  situated.    Where  it  is  required  at 
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any  other  pU^d,  it  may  be  remoyed,  by  order  of  the  supreme 
oonrt,  or  a  oonn^  court,  made  in  coort,  and  entered  in  the 
minutes;  specifying  that  the  production  of  the  original,  in- 
stead of  the  trau script,  is  necessary. 

§  867.  iAin''d  1877, 1879L]  A  person  shall  not  be  compell-  ^  Him.i4iL 
ed  to  produce,  upon  a  trial  or  hearing,  a  book  of  account  »**"*#  *** 
otherwise  than  by  an  order  requiring  him  to  produce  it,  or  a 
subpoena  duces  tecum.  Such  subpoena  must  be  served  at  least 
five  days  before  the  day  when  he  is  required  to  attend.  At 
any  time  after  service  of  such  a  subpoena,  or  order,  the  wit- 
ness mi^  obtain  upon  such  a  notice  as  the  jud^,  referee,  or 
other  officer  prescribes,  an  order  relieving  him  wholly  or 
partly  from  tine  obligations  imposed  upon  him  by  the  sub- 
poena, or  the  order  for  production,  upon  such  terms  as  justice 
requires,  touching  the  inspection  of  uie  book,  or  any  portion 
thereof^  or  taking  a  copy  thereof,  or  extracts  therefrom,  or 
otherwise.  An  order  may  be  made,  as  prescribed  in  this 
section,  by  a  judge  of  the  court,  or,  in  a  special  proceeding 
pending  out  of  court  before  an  officer,  by  the  officer,  or,  in 
either  case,  by  a  referee  duly  appointed  in  the  cause,  and 
authorized  to  hear  testimony.  A  justice  of  the  peace,  or  other 
jud^e  of  a  court  not  of  record,  may  make  such  an  order  in  an 
action  brou^t  in  his  court,  at  any  time  after  the  commence- 
ment thereof. 

§  868.  The  production,  upon  a  trial,  of  a  book  or  paper, 
belonging  to  or  under  the  control  of  a  corporation,  may  be 
oompell^  in  like  manner  as  if  it  was  in  the  hands,  or  under 
the  control,  of  a  natural  person.  For  that  purpose  a  sub- 
poena duces  tecum,  or  an  order,  made  as  prescribed  in  the 
last  section,  as  the  case '  requires,  must  be  directed  to  the 
president,  or  other  head  of  the  corporation^  or  to  the  officer 
thereof,  in  whose  custody  the  book  or  paper  is. 

§  869.  In  a  case  specified  in  the  last  section,  or  where  a 
subpoena  duces  tecum,  or  an  order,  made  as  prescribed  in 
section  eight  hundred  and  sixty -six  or  section  eight  hundred 
and  sixty-seven  of  this  act,  requires  a  public  officer  to  attend, 
and  brin^  a  book  or  paper  under  his  control,  the  subpoena  or 
order  is  deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper 
is  produced  by  a  subordinate  officer  or  employee  of  the  cor- 
poration, or  in  the  public  office,  who  possesses  the  requisite 
knowledge  to  identify  it,  and  to  testify  respecting  the  pur- 
poses for  which  it  is  used.  If  the  personal  attendance  of  a 
particular  officer  of  the  corporation  or  public  officer  is  requir- 
ed, a  subpoena^  without  a  di^ces  tecum  clause,  must  also  be 
served  upon  him. 

TITLE  m. 

DeposUion. 
Abtiols  1.  Depositions,  taken  and  to  be  used  within  the  State. 

S.  Depositions,  taken  without  the  State,  for  use  within  the 

State. 
8.  Depositions,  taken  within  the  State,  for  me  without  the 
Sute. 

ARTICLE  FIRST. 

DBPOBRXOKSy  TAKEN  AND  TO  BE  USED  WITUIN  THE  STATI* 
I  870.  Deposition  of  a  party,  etc.       |  873.  Order  for  examination. 
871.  Depoaitlon  of   a  witness  874.  Subpoena. 

not  a  party.  876.  Service  of  order,  eto. 
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i  877.  Depoaitlon  of  prLsoner.  ity  U>  attend. 

879.  Deposition  by  consent.  |  883.  Enect  of  denosition^ 

880.  Manner  of  tailing  and  re-  884.  Original     amdaTils,     eri- 

turning  deposition.  dence. 

881.  When  to  be  read  in  evi-         %9$.  DeposillDtt  to  be  nsed  on 

denoe.  taiotion. 

882.  Proof  of  witoeMes^  IvabH-         ^^  Where    witness    may  be 

compelled  to  attend. 

6  Abb.  N.  C.  g  6'5r6.  lAni'd  1877>  1^.1  The  deposition  of  a  party  to  an 
7«  N  V  AlU »  ■^<^**^'*  pending  ih  u  ttourt  of  record  or  of  a  person  who  expects 
Id  5W»  to  be  a  ))arty  t6  an  action  about  to  be  brought  in  such  a  court 

48  N.Y  Sup-  other  thMi  a  court  specified  in  subdivisions  sixteenth,  seven- 
ern.  O.  St  teent^  Eighteenth  or  nineteenth  of  section  two  of  this  act 
8.)  101.  may  De  t^en  at  his  own  instance  or  at  the  instance  of  an  ad- 

«2  Hon,  12.  verse  party  or  of  a  oo-plamtiff  or  co-defendant  at  any  time  be- 
^  «"o7iv^*^"  ^^'^  ^"®  ^^  *"*  prescribed  in  this  article. 

i»s«.  27U        ,2  civ  Pro.  4.  101  N.  Y.  176;  109  Id.  81;  133  Id.  372;  144  N,  Y.  354;  90 
Hnjd,  62. 

H  IMi.  Con-  §  871.  iAm^d  1877.]  The  deposition  of  a  person  not  a 
•ok  Act,  party,  whose  testimony  is  material  and  necessary  to  a  party 
to  an  action,  pending  in  a  court  of  record,  other  tnan  a  court 
specified  in  subdivision  sixteenth,  seventeenth,  eighteenth  or 
nineteenth  of  section  two  of  this  act ;  or  to  a  person  who  ex- 
pects to  be  a  party  to  an  action,  about  to  be  brought  in  such 
a  court,  by  a  person  other  than  the  person  to  be  examined, 
may  also  be  taken,  as  prescribed  in  this  article. 

4  Abb.  N.  §872.  [i4m'd  1877,  1879,  1880, 1893,  1895,  arMndmeni  io 
C.  246;  Id.  take  ffftct  January  I,  IS'iQ.]  The  person  desiring  lo  take  a 
26  Hun  433.  ^eposii ion  as  prescribed  in  this  article,  may  piehent  to  a 
19  WeeL  jndgeof  the  court  in  which  the  action  is  pending;  or,  if  it  is 
Dig.  375.  pending  in  the  supreme  court,  to  a  county  judge  ;  or,  if  an 
ld?68i'^^'  action  is  not  pending,  but  is  expected  to  be  brought,  to  a 
j  n<lge  of  the  supreme  court,  or  to  a  county  judge,  an  affidavit 

setting  forth  as  follows:     so  Abb  N.  O.  85n:  is  Misc.  76:  17  Id.  559. 

flT^JS  Be        ^'  names  and  residences  of  all  the  parties  to  the  ac- 

648.  ^  '***^'  ^^^  whether  or  not  they  have  appeared,  and  if  either 

of  them  has  appeared  by  attorney,  the  name  and  the  resid- 
ence or  office  address  of  the  attorney;  or,  if  no  action  is 
pending,  the  names  and  residences  of  the  expected  parties 
thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and 
the  substance  of  the  judgment  demanded,  and  if  the  appli- 
cation is  made  by  the  defend»int  before  answer,  or  by  either 
party  after  answer,  the  nature  of  the  defense. 

8.  If  no  action  is  pending,  the  nature  of  the  controversy 
which  is  expected  to  be  the  subjeit  thereof. 

4.  The  name  and  residence  of  the  person  to  be  examined, 
and  that  the  testimony  of  such  person  is  material  and  neces- 
aary  for  the  party  making  such,  applicntion  or  tbe  prosecu- 
tion or  defense  of  such  a<'tion,  and  if  the  action  is  to  recover 
damages  for  personal  injuries,  that  the  defendant  is  ignorant 
of  the  nature  and  extent  of  such  personal  injuries  ;  an  1,  at 
the  option  of  the  applicant,  the  place  where  he  is  sojourning 
11  Abb.   N.  or  where  he  regularly  transacts  business. 
G.  419.  5.  If  an  action  is  pending,  that  the  person  to  be  examined 
«2  Hun,  12.    ig  about  to  depart  from  the  State,  or  that  he  is  so  sick  or 
•        •  infirm  as  to  afford  reasonable  ground  to  believe  that  he  will 
.Bapp.  not  be  able  to  attend  the  trial ;  or  that  any  other  special  cir- 
cnmstances  exist  which  render  it  proper  that  he  sho«ld  be 
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examined  as  prescribed  in  this  article.  Bnt  tliis  snbdiyision 
does  not  apply  to  a  case  where  the  person  to  be  examined  is 
a  party  to  the  action. 

6.  If  no  action  is  pending,  that  the  person  expected  to  be 
the  adverse  party  is  of  fnll  age  and  a  resident  of  the  State,  or 
sojonrning  within  the  State;  or  that  he  has  an  office  wiUiin 
the  State  where  he  regnlorly  transacts  business  in  person, 
specifying  the  place,  and,  if  it  is  in  a  city,  the  street  and 
street  number  or  oth»  r  designation  of  tho  particular  locality; 
or,  if  two  or  more  persons  are  expected  to  oe  adverse  parties, 
that  each  is  of  full  age  and  so  resi<^ent  or  sojoumiug  or  has 
an  office;  also  the  circumstances  which  render  it  necessary 
for  the  protection  of  the  applicant's  rights,  that  the  witness* 
testimony  should  be  perpetuated. 

7.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  one  of  the  two  last  sectious.  And  if  the  party  sought 
to  be  examined  is  a  corporation,  the  affid  <Yit  shall  state  the 
name  of  the  officers  or  directors  thereof,  or  any  of  them 
whose  testimony  is  necessary  nnd  material  or  the  books  and 
papers  as  to  the  contents  of  which  an  examination  or  inspec- 
tion is  desired,  and  the  order  to  be  made  in  respect  thereto 
shall  direct  the  examination  of  such  persons  ana  Uie  produc- 
tion of  Buoh  books  and  papers. 

§  878.  [Am'd  1877,  1879,  1884,  1893,  1894.]    The  judge  to 
whom  such  an  affidavit  is  presented  must  grant  an  order  for  ?Jt^^'  ^'  ^ 
the  examination,  if  an  action  is  pending;  if  uo  action  ispend-  5  j.^' y.  Sapp. 
ing  he  ii.ust  grant  it  if  there  be  re  tsonable  ground  to  believe  323. 
that  an  action  will  be  brought,  as  stated  in  the  affidavit,  and  ^"^  ^^^'^  ^^ 
that  the  application  is  made  in  good  fuith  to  preserve  the  ex-  j^'  19  y  ) 
peoted  testimony;  otherwise  he  muHtdismihSttiC  application.  U2N.V.298^^ 
Where  the  person  to  be  examined  is  a  party  to  a  pending  ac    ^^  Han,  £8^ 
tion,  or  is  expected  to  be  a  party  to  an  action  to  be  brought,  90 1^.62,  »4»» 
the  order  luay,  in  the  diKcretii»n  of  the  judge,  designate  and 
limit  the  particular  matters  as  to  wLiich  he  shall  be  exam- 
ined.   In  every  action  to  recover  damages  for  pergonal  in-, 
jaries,  the  court  or  jud/e,  in   granting  an  order  for  the 
examination  of  the  plaintiff  before  trial  may,  if  the  defend- 
ant apply  therefor,  direct  that  the  plaintiff  submit  to  a  physi- 
onl  examination  by  one  or  more  physicians  or  surgeons,  to  be 
de^gntted  by  the  court  or  judge,  and  such  examination  shall 
be  had  and  made  under  such  restricti'  ns  and  directions  as  to 
the  court    or  judge    shall  seem    proper.      In   any  action 
brought  to  recover  damages  f<r  personal  injuries,  where  the 
defendant  shall  present  to  the  court  or  judge  satisfactory 
evidence  that  he  is  ignorant  of  the  nature  and  extent  of  the 
injnries  complained  of,  the  court  or  judge  shall  order  that 
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snoh  physical  examination  b6  made,  and  if  the  party  to  be 
examined  shall  be  a  female  she  shall  be  entitled  to  have  such 
examiuation  before  phy>iciaDs  or  snrgeoDS  of  her  own  sex. 
The  order  mnst  reqnirH  the  party  or  persons  to  be  exauiined 
to  appear  before  thi  judge,  or  before  a  referee  named  in  the 
order,  for  the  purpose  of  takine  lh*  examioatioD.  at  a  time 
and  place  therein  specified.  The  ordrr  mnst  olso  direct  the 
time  of  service  *>f  a  <-opy  thereof;  which  must  be  made  with- 
in the  st'ite,  not  more  than  twenty,  nor  less  than  five  days, 
before  the  time  fixed  for  the  examination,  nnless  special 
circnmstances,  making  a  different  time  of  service  necessary, 
are  shown  in  the  affidavit,  and  that  fact  is  recited  in  Uie 
order. 


29Abb.ir.c.        §  874.    lAm*dlS17,  1882.]  Witnesses*  fees,  at  the  rate 
*^*'  pre  cribed  by  law  in  an  fiction  in  the  supreme  court,  must  be 

paid  or  tendered  when  the  order  is  served  upon  the  party  or 
other  person  reqnirtd  to  ntteud.  If  the  party  or  person  so 
served  fails  to  obey  the  ordfr,  his  attendance  may  be  com- 
pelled aud  he  may  be  punished,  in  likemanner,  and  the  pro- 
ceedings thereon  are  the  same,  as  if  he  failed  to  obey  a  sub- 
poBna  issue  I  from  the  court  in  which  the  action  is  pending, 
or,  if  no  action  is  pending  from  the  court  of  which  the  judge 
is  a  member. 


53HUII.  847.  §  875.  [Am'd  1879.]  A  copy  of  the  order,  and  of  the  afl- 
davit  upon  which  it  wtis  granted,  must  be  served  upon  the 
attorney  for  each  party  to  the  action,  in  like  manner  as  a 
paper  in  the  action;  or,  if  a  party  has  not  appeared  in  the 
action,  they  must  be  served  upon  Lim,  as  directed  by  the  order. 
If  no  action  is  pending,  they  must  be  personally  served  upon 
each  of  the  persons  named  therein  as  expected  adverse  par- 
ties. 


29  Abb.  N.o        §  876-  [Am'd  1879.]     Upon  proof,  by  affidavit,  that  ser- 
436.  yI^q  q£  i^  copy  of  the  order  and  of  the  affidavit  has  been  duly 

made,  as  directed  in  the  order,  the  judge  or  the  referee  must 
proceed  to  tnke  the  deposition  of  the  witnehs,  at  the  time 
and  place  specified  in  the  order.  He  may  from  time  to  time, 
adjourn  the  examinati  n  to  another  day,  and  to  another  place, 
within  the  same  couDty.  Sections  eight  hundred  and  fifty-six, 
eight  hundred  aud  fifty-seven,  and  eight  hundred  and  fifty- 
eight  of  this  act  apply  to  the  examination  of  a  party  or  a  per- 
son expected  to  be  an  adverse  party,  taken  as  prescribed  in 
this  article. 
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§  877-  [AnCdlSH,  1882.]  Where  the  party  or  other  per- 
son  to  be  examined  is  confined  in  a  prison  or  ja'l  within  the 
State,  nnder  a  sentence  for  a  felony,  that  fact  must  be  stated 
in  the  affidayit,  and  his  deposition  may  be  taken  as  prescribed 
in  the  foregoing  sections,  as  if  he  was  not  so  confined,  except 
that  in  sach  a  case,  the  granting  or  refusing  the  order,  and  if 
granted,  the  appointment  of  a  referee  to  uSlb  the  testimony, 
IS  always  in  the  discretion  of  the  judge.  The  order  must  re- 
quire the  production  of  the  prisoner  by  the  person  in  charge 
of  the  prisoQ  or  jail,  at  the  prison  or  jail;  but  it  may  prescribe 
such  regulations  and  restrictions  with  respect  thereto  as  the 
judge  deems  proper. 


§  878.  [i?«p«iZedl877.] 

§  879.  [i4m*dl882.]  The  parties  to  an  action  may  stipu- 
late in  writing  that  the  deposition  of  a  competent  witness,  to 
be  used  therein,  may  be  taken  before  a  jud^e  or  referee,  at  a 
time  and  place  specified  in  the  stipnliit.on,  either  orally  or 
upon  interrogatories  to  be  agreed  upon  in  like  manner.  The 
witness  may  be  subpoeuaea  to  attend  the  examination  as 
upon  a  trial,  and  the  judge  or  referee  may  take  his  dep  sition, 
as  if  an  order  had  been  made  by  the  court  directing  it  to  be 
so  taken.  But  this  section  does  not  apply  to  a  case  specified 
in  section  eight  hundred  and  seTcnty-seyen  of  this  act. 


§  880.  [Am*d  1879.]  The  examination  of  a  party,  or  an  88  Hon.  1. 
expected  party,  is  subiect  to  the  same  rules  as  if  he  was  JOAbb.H.O 
examined  upon  the  trial.  The  jnd^e  or  referee,  upon  every  ^' 
other  examination,  taken  as  prescribed  in  this  article,  must 
insert  therein  every  answer  or  declaration  of  the  person  ex- 
amined, which  either  party  requires  to  be  inserted.  The 
deposition,  when  completed,  must  be  carefully  read  to  and 
subscribed  by  the  person  examined;  must  be  certified  by  the 
judge  or  referee  taking  it;  and,  within  ten  days  thereafter, 
must  be  filed  in  the  office  of  the  clerk;  or,  if  no  action  is 
pending,  in  the  office  of  the  clerk  of  the  county  in  which  it 
was  taken;  together  with  the  stipulation  or  order  under 
which  it  was  taken;  the  affidavit  upon  which  the  order  was 
granted;  and  proof  of  the  service  of  a  copy  of  the  order  and 
of  the  affidavit  U,  upon  an  examination  before  a  referee, 
the  person  examined  refuses  to  answer  any  question,  the 
referee  must  report  the  fact  to  the  court  or  judge,  who  must 
determine  whether  the  question  is  relevant,  and  whether 
the  witness  is  bound  to  answer  it. 


Digitized  by  VjOOQ  IC 


1726  DEPOSITIONS.  §§  877-881 

slAbb.K.O.       §  881.  Thedeposition,  or  a  certified  copy  thereof,  maybe 
869.  read  in  evidence  by  either  party,  at  the  trialof,  or  upon  the  as- 

sessment of  damages,  by  writ  of  inquiry,  or  upon  a  reference, 
or  otherwise,  in  the  action  RpeciHedin  the  original  affidaTit 
or  siipnlaiion;  or  anyoiht-r  action  thereafter  brought,  be- 
tween the  same  parti 'R,  or  betw  een  tbe  parties  claiming  un- 
der them,  or  either  of  them ;  or,  if  no  action  is  pending,  an  ac- 
tion tht-reaft(-r  brought,  between  the  persons  named  in  the 
or iginnl  affidavit  as  expected  parties,  or  between  persona 
claiming  under  them  or  either  of  them. 
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§  882.  lAm'd  1882.]  But  such  a  deposition,  except  that  of  07  v  ▼  271 
a  party,  takea  at  the  instance  of  an  adverse  party,  or  a  deuo-  **^'  *  *  • 
sition  taken  in  pursuance  of  a  stipulation,  as  prescribed  in  tnis 
article,  shall  not  be  so  read  in  evidence  until  it  nas  been  satisfac- 
torily proved,  that  the  witness  is  dead,  or  is  unable  f>ersonally 
to  attend  by  reason  of  his  insanity,  sickness  or  other  inflrmity, 
or  that  he  is  confined  in  a  prison  or  jail ;  or  that  he  has  been 
and  is  absent  from  the  State,  so  that  his  attendance  could  not 
with  reasonable  diligence  be  compelled  by  subpoena. 

§  883.  A  deposition,  so  read  in  evidence,  has  the  same  ef-  %  1359  con, 
feet,  and  no  other,  as  the  oral  testimony  of  the  witness  would  sol.  Act, 
have  X  and  an  objection  to  the  competenc;^^  or  credibility  of  the 
witness ;  or  to  the  relevancy  or  substantial  competency  of  a 
question  put  to  him,  or  of  an  answer  given  by  nim ;  may  be 
made,  as  if  the  witness  was  then  personally  examined,  and 
without  being  noted  upon  the  deposition. 

§  884.  The  original  affidavits,  filed  with  such  a  deposition,   30  Abb.N.a 
or  certified  copies  thereof,  are  presumptive  evidence  of  the  Wn» 
facts  therein  contained,  to  show  a  compliance  with  the  provi- 
sions of  this  article. 

§  886.  [Ani'd  1887.]    Where  a  party  intends  to  make  or  ^  Month  L. 
oppose  a  motion  in  a  court  of  record,  other  than  a  court  speci-   p"  3    ' 
fled  in  subdivision  sixteen,  seventeen,  eighteen  or  nineteen  of  27  Hun,  352. 
section  two  of  this  act,  and  it  is  necessary  for  him  to  have  the  3  Civ.  Pro. 
affidavit  or  deposition  of  a  person  not  a  party,  to  use  upon  the  448 ;   4   Id. 
motion,  the  court,  or  a  judge  authorized  to  make  an  order  in   21  j. 
the  cause,  may,  in  its  or  his  discretion,  make  an  order  appoin-  ^  v  ^Y^afftTe 
ting  a  referee  to  take  the  deposition  of  that  person.    The  order   j^^*   {^ 
must  be  founded  upon  proof,  by  affidavit,  that  the  applicant  4  pem.  212. 
intends  to  make  the  motion,  or  that  notice  of  amotion  nas  been   20  Abb.  N. 
given,  which  the  applicant  intends  to  oppose.    The  affidavit   C.  172. 
must  specify  the  nature  of  the  motion,  ana  must  ^ow  that  the  2  N.  Y.Supp. 
affidavit  or  deposition  is  necessary  thereon,  and  that  such  per-  242. 
son  has  refusea  to  make  an  affidavit  of  the  facts  which  the  ap- 
phcant  verily  believes  are  within  his  knowledge.    The  order 
may  be  made  upon  or  without  notice.    The  person  to  be  exam- 
ined mav  be  subpoenaed,  and  compelled  to  attend,  as  upon  the 
trial    The  deposition,  when  taken,  mu.st  be  deliverea  to  the 
attorney  for  tne  party  who  procured  the  order,  unless  the  or- 
der provides  for  a  different  disposition  thereof. 

§  886.  Where  a  person  to  be  examined,  as  prescribed  in   10  CIt.  Pro. 
this  article,  is  a  resident  of  the  State,  he  shall  not  be  required  178. 
to  attend  in  any  county,  other  than  that  in  which  he  resides,   81  Hun,  96. 
or  where  he  has  an  office  for  the  regular  transaction  of  busi-  80  Abb  N.C; 
ness,  in  person.   Where  he  is  not  a  resident,  he  shall  not  be  re-  ®*o* 
quired  to  attend  in  any  other  county,  than  that  wherein  he  is 
served  with  a  subpoena,  unless^  for  special  reasons,  stated  in 
the  affidavit,  the  order  otherwise  du'ects. 

ARTICLE  SECOND. 

DSPOSmONS,    TAKEN  WITHOUT    THE  STATE,  FOR  USB  WrTHIK 

THE  State. 
i  887, 888.  When  commisnion  to       |  890.  Order  mado  by  Judge. 

is!*ue,  etc.  8P I*  Interrogatories;  how  Mt* 

889.  How  and  upon  what  terma  tied, 

granted* 
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2  892.  Id.;  to  be  annexed  ;  direc-  take    deposliions;    how 

tions  Tor  returu.  executed  and  returned. 

893.  Commission   to    examine       {  902.  Certificate  of  execution. 

upon  oral  questionn.  903.  Certificate,  a  suflicient  re- 

894.  When    open   commission  turn. 

may  issue,  or  depositions  904.  Return  by  agent 

may  l>e  taken.  JNX'i.  If  agent  is  mcIc  or  dead. 

89ff  De.)  'iiitions  where  adrerse  9UH,  9U7.      Filing      deposition, 
party  i«  an  infant  or  com-  etc.,  so  returned, 

mittee.  908.  Commiusion,  etc.,  by  con- 

896.  Notice  of  examination  up-  sent. 

on  oral  questions.  909.  Wiiere  return  to  be  kept; 

897.  Open  (JommiMsion.  parlies   may   inspect  it» 

898.  Order     directing    deposi-  etc. 

sitions  to  be  taken.  910.  When  deposition  may  be 

899.  Before  whom  depositions  f«uppresi)ed. 

maybe  taken;  notice  of  911.  Depositions, etcevidence. 

taking.  912.  Wlien  interrogatories  and 

900.  How  depositons  taken.  depositions  may  be  in  a 
9ul.  Commission  or   order    to  foreign  langnsge. 

913.  Letters  rogatory. 

2Dem.  298.        §  887.  [^m*d  18T9.]    In  a  case  specified  in  the  nextsec- 

4  N.Y.Supp.    tion,  where  it  appears,  by  affldavit,  on  the  application  of 

703.  either  party,  th.at  the  testimony  of  one  or  more  witnesses,  nob 

9  App.  Div.   within  the  State,  is  material  to  the  applicant,  a  commis.sion 

670.  may  be  issued,  to  one  or  more  competent  persons,  named 

therein,  authorizing  them,  or  anv  one  of  them,  to  examine  the 

witness  or  .witnesses  named  therein,  under  oath,  upon  the 

interrop^atories  annexed  to  the  commission  ;  to  take  ana  certify 

the  deposition  of  each  witness,  and  to  return  the  same,  and 

the  commission,  according  to  the  directions  given  in  or  with 

the  commission.    The  applicant,  or  any  other  party  to  the 

action,  may  be  thus  examined. 

4  N.T.8iipp.       §  888.    {Am*d  1894,  1895,  amendment  to  take  rffett  January 
703.  '  1,  1896.]    Such  a  commission  may  be  issued  in  either  of  Uie 

following  cases : 
136  N.Y.272.  1.  Where  a  party  to  an  action  brought  in  a  court  of  record 
is  in  default  for  want  of  an  appearance  or  pleading,  and  the 
testimony  is  required  upon  the  assessment  of  damages  by  a 
writ  of  inquiry  or  upon  a  reference;  or  otherwise,  to  enable 
the  court  to  render  the  proper  final  judgment 

2.  Where  final  judgment  has  been  rendeied  aginst  the 
adverse  party  in  an  action  brought  in  a  court  of  record;  and 
the  testimony  is  required  in  order  to  carry  the  judgment 
into  effect. 

3.  Where  an  appeal  from  a  final  judgment  rendered  in  the 
supreme  court,  tne  city  court  of  the  city  of  New  York,  or  a 
county  court,  or  a  motion  for  a  new  tri.il  in  either  of  those 
courts  is  pending,  and  the  testimony  will  be  material  and 
necessary  to  the  applic.nt  in  the  prosecution  or  defense  of 
the  action  if  a  new  trial  is  granted. 

4.  "Where  the  application  is  made  'before  the  joinder  of 
issue,  in  an  action  brought  in  either  of  the  courts  specified 
in  the  last  subdivision;  and  there  is  reason  to  apprehend 
that  before  issue  is  joined  and  an  applici^tion  fur  a  commis- 
sion can  thereafter  be  made,  the  witness  will  die  or  become 
unable  to  give  his  testimony  or  remove  so  th  it  his  testimony 
can  not  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined  in  an  action 
pending  in  a  court  of  record  and  the  testimony  is  material 
to  the  applicant  in  the  prosecution  or  defense  thereof. 

6.  In  special  proceedings. 

§  889*    In  a  case  specified  in  subdivision  third  of  the  last 
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section,  if  the  appeal  has  been  taken  to  another  court,  the 
application  must  i>e  made  to  the  court  in  which  the  judgment 
was  rendered  ;  and  an  order,  directing  the  commission  to  be 
issued,  may  be  granted  or  refused,  in  the  discretion  of  that 
court.  In  a  case  specified  in  either  of  the  other  subdivisions 
of  that  section,  the  application  may  be  made  to  the  court,  or 
a  judge  thereof,  or,  in  the  supreme  court,  to  the  county  jud^e 
of  the  county,  where  the  action  is  triable ;  and  it  must  be 
granted,  upon  satisfactorv  proof  of  the  facts  authorizing  it, 
unless  the  court  or  judge  has  reason  to  believe,  that  the  appli- 
cation is  not  made  in  good  faith,  or  unless  an  order  for  an 
open  conunission,  or  for  taking  depositions,  is  made  as  pre- 
scribed in  this  article.  Notice  of  the  application  must  be  g^ven 
to  the  adverse  party,  unless  he  is  in  default  for  want  of  an  • 
appearance.  Upon  granting  the  order,  the  court  or  judge 
may,  in  any  case,  impose  such  terms  as  justice  requires. 

§  800.  Where  the  order  is  made  by  a  judge,  out  of  court, 
it  must  be  entered  in  the  office  of  the  clerk.  Jt  shall  be  grant- 
ed, only  in  a  case,  where  the  court  would  grant  it,  and  upon 
the  same  terms ;  and  it  is  subject  to  the  control  of  the  court 

§  801.  Unless  the  interrogatories,  to  be  annexed  to  the  28  cit.  Pro. 
commission,  are  settled  by  consent  of  the  parties,  they  must  B*  817. 
be  settled,  upon  notice,  by  a  judge  of  the  court,  or,  in  the  su* 
preme  court,  by  the  countv  judge  of  the  county,  where  the 
action  is  triable,  as  prescriDediu  the  general  rules  of  practice. 

§  802.  The  interrogatories,  when  settled,  must  be  annex- 
ed to  the  commission.  Either  party  must  be  allowed  to  insert 
therein  any  question,  i>ertinent  to  the  issue,  which  he  pro- 
poses. Unless  the  parties  stipulate  in  writing,  or  the  order 
f:ranting  the  commission  prescribes,  how  it  shall  be  returned, 
he  judge  must  indorse,  upon  the  conmiission,  the  proper 
direction  for  that  purpose.  Unless  the  court  or  judge  thinks 
proper  to  direct  it  to  be  returned  by  an  agent,  it  must  be  re- 
turned through  the  post-office. 

8  898.  [ArrCd  1877,  1896,  amendment  to  take  effect  January  185N  Y  Q7a 
1,  1896.]  Where  an  issue  of  fact,  joined  in  an  action,  is 
pending  in  the  supreme  court,  the  city  court  of  the  city  of 
New  York,  or  a  county  court,  the  parties  may  stipulate,  in 
writing,  or  the  court  to  which,  or  the  judge  to  whom,  an 
application  for  a  commission  is  made,  may,  in  its  or  his  dis- 
cretion, direct,  in  the  order,  that  a  commission  issue  with- 
out written  interrogatories,  and  that  the  depositions  be 
tiken  upon  oral  questions  ;  or  that  a  commission  issue  to 
take  the  deposition  of  one  or  more  witnesses,  designated»in 
the  order,  partly  upon  oral  questions  and  partly  upon 
written  interrogatories,  r  r  to  take  the  deposition  of  one  or 
more  witnesses,  designated  in  the  order,  upon  oral  ques- 
tions, and  one  or  more  witnesses,  designated  in  the  order, 
npon  written  interrogatories. 

§  804.  Where  an  issue  of  fact,  joined  in  an  action,  is  joAbb  if  a 
pendingineither  of  the  courts  specified  in  the  last  section,  the  gai.     ' 
parties  may  stipulate,  in  writing,  or  the  court,  or  a  judge 
thereof,  or,  in  the  supreme  court,  the  county  judge  of  the  9  App.  Dir, 
county  where  the  action  is  triable,  may,  in  its  or  his  discre-  670. 
tion,  upon  the  application  of  either  party,  and  upon  satis- 
factory proof,  by  affidavit,  that  one  or  more  witnesses,  not 
within  tne  State,  are  material  and  necessary  in  the  prosecu- 
tion or  defence  of  the  action,  make  an  order,  upon  such  terms 
as  it  or  he  deems  proper,  directing  that  an  open  commissioa 
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"I,  ,  do  certify  that  ,  the  witness,  per- 

flonally  appeared  before  ine  on  the  day  of  , 

at  o'clock  in  the  noon,  at  the  ^  in 

the  State  "(or  "Territory")  "of  ,  and  after  being 

sworn"  (or  "afflrraed,"  as' the  case  may  be),  "to  testify  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  did  depose 
to  the  matters  contained  in  the  foregoing  deposition,  and  did, 
in  my  presence,  subscribe  the  same,  and  mdorsed  the  exhibits 
annexed  thereto.  And  I  further  certify  that  I  have  subscri- 
bed my  name  to  each  half -sheet  thereof,  and  to  each  exhibit. 
And  I  further  certify  that  appeared  in  behalf  of  the 

,  and  that  appeared  in  behalf  of  the 

§  903.  The  certiflcate,  specified  in  the  last  section,  is  a 
sufficient  return  to  a  commission. 

78HuQ,  516.  §  904.  If  the  packet,  specified  in  section  nine  hundred  and 
one  of  this  act,  is  deliverea  to  an  agent,  he  must  deliver  it  to 
ttie  clerk,  to  whom  it  is  addressed,  or  to  a  judge  of  the  court, 
either  of  whom  must  receive  and  open  it,  upon  the  agent  ma- 
Idng  affidavit,  that  he  received  it  from  the  hands  of  the  com- 
missioner, or  the  person  who  took  the  deposition,  and  that  it 
has  not  been  opened  or  altered,  since  he  so  received  it. 

§  005.  If  the  agent  is  dead,  or,  from  sicknessor  other  casu- 
alty, is  unable  to  deliver  the  packet  personally,  as  prescribed 
in  the  last  section,  it  must  be  received,  by  the  clerk  or  judge, 
from  the  hands  of  any  other  person,  upon  the  latter  making  an 
affidavit,  that  he  received  it  from  the  agent ;  that  the  agent  \si 
dead,  or  otherwise  unable  to  deliver  it ;  that  it  has  not  been 
opened  or  altered  since  he  received  it,  and  that  he  believes 
that  it  has  not  been  opened  or  altered,  since  it  came  from  the 
hands  of  the  oonunissioner,  or  the  person  who  took  the  deposi- 
tion 
IS  Abb  N  §  006.  The  clerk  or  judge,  who  receives  and  opens  the 
C  3M  packet,  as  prescribed  in  the  last  two  sections,  must  indorse 

78  Hnn,  5ifl.  thereupon,  and  sign,  a  note  of  the  time  of  the  receipt  and  open- 
ing thereof,  and  immediately  file  it  in  the  office  of  the  clerk,  to- 
f  ether  witn  the  affidavit  of  the  person,  who  delivered  it  to 
im. 
78  Hun.  5:6.  §  907  If  the  packet  is  transmitted  through  the  post-of- 
fice, the  clerk,  to  whom  it  is  addressed,  must  receive  it  from 
the  post-office,  open  it,  indorse  thereupon,  and  sign,  a  like  note 
of  the  time  of  the  receipt  and  opening  thereof,  and  immediate- 
ly file  it  in  his  office. 

§  908.  A  commission  may  issue,  or  an  order  to  take  depo- 
sitions may  be  made,  by  c  msent,  in  a  case  where  either  may 
be  direiJted  by  the  court  or  a  judge,  as  prescribed  in  this  arti- 
cle. On  filing  a  stipulation  to  that  effect,  signed  by  the  attor- 
neys for  the  parties,  the  clerk  must  enter  an  order  accordingly: 
and  thereupon  the  attorney  for  the  part3%  procuring  the  order, 
may  insert  in  the  commission,  or  indoi-se  upon  or  annex  to  it, 
or  the  order,  the  necessary  directions  for  the  execution  and  re- 
turn thereof,  according  to  the  stipulation. 

^8  Hnn,  516.  §  909  A  commission,  or  copy  of  an  order  to  take  depo- 
sitions, with  the  certificates,  returns,  depositions,  and  exhibits 
thereto  annexed,  must  rem:iin  on  file  in  the  office  of  the  clerk, 
unless  otherwise  provided  by  the  stipulation  of  the  parties,  or 
unless  the  court,  by  a  special  order,  directs  them  to  oe  filed  in 
the  office  of  another  clerk.  They  are  always  open  to  the  in- 
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whom  the  deposition  is  taken,  must  take  down,  or  cause  to  be 
taken  down,  as  prescribed  in  the  next  section,  the  substance 
of  the  witness's  testimony  ;  unless  he  is  directed,  in  the  com- 
mission or  the  order,  or  required  by  the  person  appearing  for 
either  party,  to  insert  in  the  deposition  any  or  all  of  the 
questions  or  answers,  word  for  word.  Unless  the  commission 
or  order  otherwise  directs,  the  person,  appearing  for  either 
party,  may  ask  any  question,  which  he  deems  proper,  and  the 
witness's  answer  must  be  taken  accordingly,  the  objections 
thereto  being  reserved,  without  being  speciBea  at  the  time  of 
examination.  A  copy  of  this  section  must  be  annexed  to  each 
commission  to  take  t^timony  without  written  intenx>gatories, 
and  to  each  certified  copy  of  an  order  to  take  a  deposition. 

§  901.  The  person,  to  whom  a  commission  is  directed,  or 
before  whom  a  deposition  is  taken,  unless  otherwise  expressly 
directed  in  the  commission,  or  in  the  order  for  taking  the 
depositions,  must  execute  tbe  commission,  or  the  order,  as 
follows : 

1.  He  mustpublicly  administer,  to  each  witness  examined, 
an  oath  or  affirmation  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  as  to  the  matters  representing 
which  the  witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  wri- 
ting, or  cause  it  to  be  reduced  to  writing,  by  a  disinterested 
person.  After  it  has  been  carefully  read,  to  or  by  the  wit- 
ness, it  must  be  subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if 
tbe  witness^  or  other  person  having  it  in  his  custody,  does  not 
surrender  it,  a  copy  thereof,  must  be  annexed  to  the  deposi- 
tion to  which  it  relates,  subscribed  by  the  witness  proving  it, 
and  numbered  or  otherwise  identified^  in  writing  thereupon, 
by  the  commissioner,  or  person  taking  the  depoAition,  who 
must  subscribe  his  name  thereto. 

4.  The  conmiissioner,  or  person  taking  tbe  deposition,  must 
subscribe  his  name  to  each  half  sheet  of  the  deposition  ;  he 
must  annex  all  the  depositions  and  exhibits  to  the  commission, 
or  to  a  certified  copy  of  the  order  for  taking  tbe  deposition, 
with  the  certificate  specified  in  the  next  section  ;  and  he  must 
close  them  up  under  nis  seal,  and  address  the  packet,  to  the 
clerk  of  tbe  court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  post-office,  he  must  immediate- 
ly deposit  the  packet,  so  addre^ed,  in  the  post-office,  and  pay 
tiie  postage  thereon. 

6.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  by  an  agent  of  the  party,  at  whose  in- 
stance it  was  issued  or  granted,  the  packet  so  addressed  must 
be  delivered  to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons, 
ope  or  more  of  them  may  execute  it,  as  prescribed  in  this  and 
the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to 
each  commission,  or  order  to  take  depositions,  authorized  by 
this  article. 

§  &02.  The  commissioner  or  other  person,  before  whom   ^^  Hun,  5id. 
one  or  more  aepositions  are  taken,  must  subscribe,  and  annex 
to  each  deposition,  a  certificate,  substantially  in  the  following 
form,  the  blanks  being  properly  filled  ur  : 
«* State "  (or  " Territory  ")  "of  "  )   ^  . 

"  County  "  (or  "parish 'V* of  »  f  **^ • 
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arUole,  with  respect  to  the  interro^tories  annexed  to  a  com- 
mission, and  the  depositions  taken  thereunder. 

ARTICLE  THIRD. 
Depositions,  tajosn  within  the  State,  for  use  without 

THE  State. 

i  914.  In  what  cases  deposition       \  918.  Justice  of  the  peace  may 

may  be  taken.  subpoena  witness. 

915.  Subpcdna  to  witness.  919.  Taking  and  retnrn  of  dep- 

916.  Contents  of  subpoena.  osition. 

917.  Subpoena  when   no    com-  920.  Penalty  for  not  appearing. 

mission  is  issued. 

1 1391  Con-  §  ©14.  A  party  to  an  action,  suit,  or  special  proceeding, 
Sol.  Act.  civil  or  criminal,  pending^  in  a  court  without  the  State,  either 
80  Abb-K.O.  in  the  United  States,  or  in  a  foreign  country,  may  obtain,  in 
ft8n.  the  manner  prescribed  in  this  article,  the  testimony  of  a  wit- 

ness within  tne  State,  to  be  used  in  the  action,  suit,  or  special 
proceeding. 

80  Abb.N.O.  §  015.  Where  a  conmiission  to  take  testimony,  within  the 
62.  State,  has  been  issued  from  the  court,  in  which  the  action,  suit, 

136N.Y.689.  or  Special  proceeding  is  pending ;  or  where  a  notice  has  been 
given,  or  any  other  proceeding  has  been  taken,  for  the  pur- 
pose of  taking  the  testimony,  within  the  State,  pursuant  to 
the  laws  of  the  State  or  country,  wherein  the  court  is  located, 
or  pursuant  to  the  laws  of  the  United  States  if  it  is  a  court  of 
the  United  States  ;  the  commission,  notice,  or  other  paper, 
authorizing  the  testimony  to  be  taken,  may  be  presentea,  in 
behalf  of  the  party  desiring  to  obtain  it,  to  a  justice  of  the 
supreme  court,  or  a  county  judge,  with  proof,  by  affidavit, 
that  the  testimony  of  the  witness  is  material  to  the  party. 
The  judge  must  thereupon  issue  a  subpoena  t-o  the  witness, 
commanding  him  to  appear  before  the  commissioner  named  in 
the  commission  ;  or  before  a  commissioner,  within  the  State, 
for  the  State,  Territory,  or  forei^  country,  in  which  the 
notice  was  g^ven,  or  the  proceeding  taken  ;  or  before  the 
oflftcer  designated  in  the  conmiission,  notice,  or  other  paper, 
by  his  title  of  office  ;  at  a  time  and  place  specified  m  the 
subpoena,  to  testify  in  the  action,  suit,  or  special  proceeding. 

§  916.  The  place,  where  the  witness  is  commanded  to 
attend,  must  be  within  the  county  in  which  he  resides  or  so- 
journs ;  or,  if  it  is  in  another  county,  not  more  than  forty 
miles  distant  from  his  residence,  or  the  place  of  his  sojourn. 

11891,  Con-  §  917.  \AnCd  1877.]  Where  an  action,  suit,  or  special 
sol.  Act.  proceeding  is  pending  in  a  court  of  another  State,  or  of  a  Terri- 
J  CiT.  Pro.  tory,  or  of  the  United  States,  and  proof  is  nuuie,  by  affidavit, 
*'o-  to  the  satisfaction  of  a  justice  or  the  supreme  court,  or  a 

county  judge,  as  follows  : 

1.  That  a  person,  residing  or  sojourning  within  the  State,  is 
a  material  witness  for  either  party. 

2.  That  a  commission,  to  take  the  testimony  of  the  witness, 
has  not  been  issued. 

8.  That,  according  to  the  course  and  practice  of  the  court, 
in  which  the  action,  suit,  or  special  proceeding  is  pending,  the 
deposition  of  a  witness,  taken  as  the  one  applied  for  is  re- 
quired to  be  taken,  is  authorized  to  be  received  in  evidence 
on  the  trial  or  hearing. 

The  judge  must  issue  a  subpoena,  commanding  the  witness 
to  appear  before  him.  at  a  specified  time,  and  at  a  place  with- 
in the  county  in  which  the  witness  resides  or  sojourns,  to 
testify  in  the  action,  suit,  or  special  proceeding. 
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§018.  lAm'd  18T7.]  Where  proof  is  made,  by  affidavit 
or  otherwise,  to  the  satisfaction  of  a  justice  of  the  peace  : 

1.  That  a  civil  action,  suit,  or  special  pix)ceediDg  is  pendine 
In  a  court  of  another  State,  or  of  a  Territory,  or  oi  the  Unitea 
States. 

2.  That  a  person,  residing  or  sojourning  in  the  town  or  city, 
in  which  the  justice  resides,  is  a  material  witness  for  either 
party. 

3.  That  according  to  the  practice  of  the  court,  in  which  the 
action,  suit,  or  special  proceeding  is  pending,  the  deposition  of 
a  witness,  taken  as  the  one  applied  for  is  required  to  be 
taken,  is  authorized  to  be  received  in  evidence  on  the  trial  or 
hearing. 

The  justice  must  issue  a  subpoena,  commanding  the  witness 
to  appear  before  him^  at  a  specifle<l  time,  and  at  a  place  with- 
in the  town  or  city,  in  which  the  witness  resides  or  sojourns, 
to  testify  in  the  action,  suit  or  special  proceeding. 

§  010.  The  officer  before  whom  a  witness  appears,  in  a 
case  specified  in  this  article,  must  taice  down  his  testimony  in 
writing ;  and  must  certify  and  transmit  it  to  the  court,  in 
which  ihe  action,  suit,  or  special  proceeding  is  pending,  as  the 
practice  of  that  court  requires. 

J^  020.  A  person,  who  fails  to  appear,  at  the  time  and 
place  speciflea  in  a  subpoena,  issued  as  prescribed  in  this 
article,  and  duly  served  upon  him  ;  or  to  testify  ;  or  to  sub- 
scribe his  deposition,  when  correctly  taken  down  ;  is  liable  to 
the  penalties,  which  would  be  incurred  in  a  like  case,  if  he  was 
subpoenaed  to  attend  the  trial  of  an  action  in  a  justice^s  court: 
and,  for  that  purpose,  the  officer,  before  whom  he  is  required 
to  appear,  possesses  sdl  the  powers  of  a  justice  of  the  peace 
upon  a  trial 

TITLE  IV. 

Documentary  evidence. 

Abticlk  1.  Docnmentary  evidence,  as  a  substitute  for  oral  testimony. 

2.  Proof  of  a  document  executed  or  remaining  within  the 

State. 

3.  Proof  of  a  document  remaining  In  a  court  or  public  office 

of  the  United  Staten,  or  executed  or  remaining  with- 
out the  State. 

ARTICLE  FIRST. 

DOOinCENTARY  BVIDBNCE,  AS  A  SUBSTITUTX  FOB  ORAL  TESTI- 
MONY. 

I  921.  Certain  official  oertiflcates,  of  foreign  bills. 

eTfdenoe.  g  926.  Affidavit   of  printer,  efto^ 

922.  Certificate,   etc.,   on    file,  evidence. 

evidence.  927.  Id.;  of  service  of  notice. 

028.  Nolary^s    certificate,   evi-  9:^.  Marriage   certificate,   ev^ 
dence.  dence. 

924.  Notary's  protest  and  mem-  929.  Book   of  foreign   corpor- 

orandum ;      when      evi-  ation ;  when  evidence, 

dence.  930.  When  a   copy  thereof  ia 

925.  Proof  of  presentment,  etc.,  evidence. 

931.  How  copy  to  be  verified. 

§  021.  Where  the  officer,  to  whom  the  legal  custody  of  a 
paper  belongs,  certifies,  under  his  band  and  official  seal,  that 
ne  nas  made  ailigent  examination,  in  his  office,  for  the  paper, 
and  that  it  cannot  be  found,  the  certificate  is  presumptive 
evidence  of  the  facts  so  certified,  as  if  the  officer  persooalijr 
testified  to  the  same 
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§  922.  Where  a  public  officer  is  required  or  authorized, 
by  special  provision  of  law,  to  tnalce  a  certificate  or  an  affi- 
davit, toucning  an  act  performed  by  him,  or  to  a  fact  ascer- 
tained b^  him,  in  the  course  of  his  official  autv  ;  and  to  file  or 
deposit  it  in  a  public  office  of  the  State ;  the  certificate  or 
amdavit,  so  filed  or  deposited,  or  an  exemplified  copy  there- 
of, is  presumptive  evidence  of  the  facts  therein  allegred.  ex- 
cept where  the  effect  thereof  is  declared  or  regulatea,  by 
special  provision  of  law. 

2n"y  Vpp'       §  ®^®'  lAm'd  1877.]    The  certificate  of  a  notary  public  of 

^   '     ^^'    the  State,  under  his  hand  and  seal  of  office,  of  the  present- 

18N.T.8tate   raent  by  him,  for  acceptance  or  payment,  or  of  the  protest, 

ftep.  1013.       for  non-acceptance  or  non-payment,  of  a  promissory  note  or 

10  Misc.  343.  bill  of  exchange,  or  of  the  service  of  notice  thereof  on  a  party 

to  the  note  or  oill ;  specifving  the  mode  of  giving  the  notice, 

the  reputed  place  or  residence  of  the  party  to  whom  it  was 

given,  and  the  post-office  nearest  thereto  ;  is  presumptive 

evidence  of  the  facts  certified,  unless  the  party,  against  whom 

it  is  offered,  has  served  upon  the  adverse  party,  with  his 

pleading,  or,  within  ten  days  after  joinder  of  an  issue  of  fact. 

an  original  affidavit,  to  the  effect,  that  he  has  not  received 

notice  of  non-acceptance^  or  of  non-payment  of  the  note  or 

bill.    A  verified  answer  is  not  sufficient  as  an  affidavit,  within 

the  meaning  of  this  section. 

§  024.  In  case  of  the  death  or  insanity  of  a  notary  public 
of  the  State,  or  of  his  absence  or  removal,  so  that  his  personal 
attendance,  or  his  testimony,  cannot  be  procured,  in  any 
mode  prescribed  by  law,  his  original  protest,  under  nis  hand 
and  official  seal,  the  genuineness  thereof  being  first  duly 
proved,  is  presumptive  evidence  of  a  demand  of  acceptance, 
or  of  pavment,  therein  stated  ;  and  a  note  or  memorandum, 
personall V  made  or  signed  by  him,  at  the  foot  of  a  protest,  or 
in  a  rej^far  register  of  official  acts,  kept  by  him,  is  presump- 
tive evidence  that  a  notice  of  non-acceptance  or  non-payment 
was  sent  or  delivered,  at  the  time,  and  in  the  manner,  stated 
in  the  note  or  memorandum. 

§  026.  Proof  of  the  presentment,  for  acceptance  or  pav- 
ment, of  a  promissory  note  or  bill  of  exchange,  payable  In 
another  State,  or  in  a  Territory,  or  foreign  country,  or  of  a 
protest  of  the  note  or  bill,  for  non-acceptance,  or  non-payment, 
or  of  the  service  of  notice  thereof,  on  a  party  to  the  note  or 
bill,  may  be  made,  in  any  manner  authorized  by  the  laws  of 
the  State,  Territory,  or  county,  where  it  was  payable. 

J  026.  [Am'd  1877.]  The  affidavit  of  the  printer  or  pub- 
er  of  a  newspaper,  published  within  the  State,  or  of  his 
foreman  or  principal  clerk,  showing  the  publication  of  a  notice 
or  other  advertisement,  authorized  or  required,  by  a  law  cf 
the  State,  to  be  published  in  that  newspaper,  annexed  to  a 
printed  copy  of  the  notice  or  other  advertisement,  nioy  be 
read  in  evidence  ;  and  is  presumptive  evidence  of  the  publi- 
cation, and,  also,  of  the  matters  stated  therein,  showing  that 
the  deponent  is  authorized  to  make  the  affidavit.  But  this 
section  does  not  applv  to  a  case,  where  tb^  affidavit  is  re- 
quired by  law  to  be  filed,  unless  it  has  been  duly  filed  ;  or  to  a 
case^  where  the  mode  of  proving  a  publication  is  otherwise 
specially  prescribed  by  law. 

§  027.  Where  it  is  necessary,  upon  the  trial  of  an  action, 
to  prove  the  service  of  a  notice,  an  affidavit,  showing  the  ser* 
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Yice  to  have  been  made  by  thepersou  making  the  affidavit,  ig 
presQmptiye  oyidenoo  of  the  service,  upon  first  proving  that 
he  is  dead  or  insane,  or  that  his  personal  attendance  cannot 
be  compelled,  with  due  diligence. 


§  928.  [Am*d  1879.]  An  original  certificate  of  a  marriage^ 
witLinthe  State,  ma^e  by  the  minister  or  magistrate  by  whom 
it  was  solemnized ;  the  original  entry  thereof,  made,  pursuant 
to  law,  in  the  office  of  the  clerk  of  a  city  or  town  within  the 
State;  or  a  copy  of  the  certificate,  or  of  the  entry,  duly  certi- 
fied, is  presumptive  evidence  of  the  marriage. 


§  929.  Where  a  party  wishes  to  prove  an  act  or  transao* 
tion  of  a  foreign  corporation^  the  book  or  books  of  the  cor. 
poration  may  be  used  for  that  purpose,  as  presumptive 
evidence,  whether  any  or  all  of  the  parties  are  or  are  not 
members  of  the  corporation. 


^  980*  If  an  original  book  is  not  produced  at  the  trial,  as  73  Hon,  888^ 
prescribed  in  the  last  section,  a  copy  thei'eof,  or  of  an  entry 
therein,  verified  as  prescribed  in  the  next  section,  may  be 
used,  with  like  effect  as  the  original  book;  provided  that  the 
party,  intending  to  use  the  copy,  gives  the  adverse  party  at 
least  ten  days'  notice  of  his  intention,  specifying  briefly  the 
nature  of  the  evidence  proposed  to  be  given.  But  this  and 
the  next  section  do  not  apply,  where  the  foreign  corporation  • 
is  a  party  to  the  action,  and  seeks  to  prove  its  own  act  oz 
transaction,  in  its  own  behalf. 


g  981.  The  copy  must  be  verified  by  the  deposition,  taken  n  Hun,  a 
»  prescribed  by  law,  or  the  oral  testimony,  taken  at  the  trial, 
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€f  the  person  who  made  it,  or  of  •  person  who  has  examined 
and  compared  it  with  the  original  book,  or  the  entry  therein. 
The  wftnesii  mnst  testif j  that  the  oopj  prodnoed  is  correct; 
that  he  made  it,  or  compared  it  with  the  original;  and  that 
he  then  knew  that  the  original  book  so  copied,  or  containing 
the  entry,  was  the  book  of  the  corporation;  or  that  it  was 
then  acknowledged  to  him  to  be  snch,  by  an  officer  or  receiyer 
of  the  corporation,  or  a  person  having  the  custody  thereof, 
naming  the  person  who  made  the  acknowledgment;  and  he 
mnst  specify  where,  and  in  whose  custody,  the  original  was 
than  kept 


ABHOLE  SECX>ND. 

F)iOOV  OV   ▲    DOOUMKNT,    BXXOUTBD    OB    BSMADONO    WTTBIlt 
THB  StATB. 


I  082.  BUtotM,  etc.;  how  proved. 
988.  Oopioe    of    records     and 
pftpert  in  cerUin  ofBcee, 
preanmptive  evJdeDce. 

984.  Id.;  of  papers   filed   with 

town  clerk. 

985.  Oonveyance,  whenacknow* 

ledg«^,  or  record,  or  tran- 
sonptof  reoord.evidenoe. 

986.  Such  evidence  may  be  re- 

butted. 
937.  What  instruments  may  be 


acknowledged. 
I  938.  Justice's  docket  and  tran- 
script    evidence    before 
him. 

939.  Tranrtoript   from    jastioe's 

docket,    evidence  gener- 
ally. 

940.  Other  proof  of  proceedings 

before  justice. 

941.  Charter,    ordinances,  etc., 

of  cities  and  villages. 


§982.  [Am'd  1877,  1895,  amendment  to  take  ^ed  Sep- 
tember  1, 1895.]  A  statute  or  joint  resolutioD,  passed  by  the 
legislatnre  of  the  State,  may  be  read  in  eridence  from  a  new»- 
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paper,  designated  as  presoribed  by  law,  to  publish  the  same^ 
until  six  months  after  the  close  of  the  session  at  which  U 
was  passed ;  and  at  any  time,  from  a  Tolome  printed  nnder 
the  direction  of  the  secretary  of  state.  To  entitle  any  copy 
of  a  law  pnblished,  other  than  those  pnblished  under  the 
direction  of  the  secretary  of  state,  to  be  read  in  eyidence^ 
there  shall  be  contained  in  the  same  book  or  pamphlet*  a 
printed  certificate  of  the  secretary  of  state,  that  such  copy  is 
a  correct  transcript  of  the  text  of  tLe  original  laws.  For 
such  certificate  the  secretary  of  state  shall  collect  such  a  foe 
as  he  shall  deem  Just  and  reasonable. 
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§S 


S4N.Y.StAte  §  033.  \ArrCd  1879.]  A  copy  of  a  paper  filed,  kept,  en- 
Bep.  921.  tered,  or  recorded,  pursuant  to  law,  in  a  public  office  of  the 
138  N.Y.  179.  State,  the  officer  having  charge  of  which  has,  pursuant  to  law 
an  official  seal ;  or  with  the  clerk  of  a  court  of  the  State,  or 
with  the  clerk  or  secretary  of  either  house  of  the  Le^slatiire, 
or  of  any  other  public  body  or  public  board,  created  by  au- 
thority of  a  law  of  the  State,  and  having,  pursuant  to  law,  a 
seal ;  or  a  transcript  from  a  ree<>rd  kept,  pursuant  to  law,  in 
such  a  public  office  or  by  such  a  clerk  or  secretary,  is  evi- 
dence, as  if  the  original  was  produced.  But  to  entitle  it  to  be 
used  in  evidence,  it  must  be  certified  by  the  clerk  of  the  court, 
under  his  hand  and  the  seal  of  the  court,  or  by  the  officer  hav- 
ing the  custody  of  the  original,  or  his  deputy  or  clerk,  appoint- 
ea  pursuant  to  law,  under  his  official  seal,  and  the  hana  of  the 
person  certifying  ;  or  by  the  presiding  officer,  secretary,  or 
clerk  of  the  pubuc  body  or  board,  appomted  pursuant  to  law, 
under  his  hand,  and  except  where  it  is  certified  by  the  clerk 
or  secretary  of  either  house  of  the  Legislature,  under  the  of- 
ficial seal  of  the  body  or  board. 

§  034.  A  copy  of  a  paper  filed,  pursuant  to  law,  in  the 
office  of  a  town  clerk,  or  a  transcript  from  a  record  kept 
therein,  pursuant  to  law,  certified  by  the  town  derk,  is  evi- 
dence, with  like  effect  as  the  original 

§  036.  A  conveyance,  acknowledged  or  proved,  and  cer- 
tified in  the  manner  prescribed  by  law,  to  entitle  it  to  be  re« 
corded  in  the  county  where  it  is  offered,  is  evidence,  without 
M9  N.  Y.  71.  further  proof  thereof.  Except  as  otherwise  specially  pre- 
scribed by  law,  the  record  of  a  conveyance,  duly  recoraed, 
within  the  State,  or  a  transcript  thereof,  duly  certified,  is  evi- 
dence, with  like  effect  as  the  original  conveyance. 

§  036.  The  certificate  of  the  acknowledgment,  or  of  the 
proof  of  a  conveyance,  or  the  record,  or  the  transcript  of  the 
record,  of  such  a  conveyance,  is  not  conclusive  ;  and  it  may 
be  rebutted,  and  the  effect  thereof  may  be  contested,  by  a 
party  affected  thereby.  If  it  appears  that  the  proof  was 
taken  upon  the  oath  of  an  interested  or  incompetent  witness, 
the  conveyance,  or  the  record  or  transcript  thereof,  shall  not 
be  received  in  evidence,  until  its  execution  is  established  by 
other  competent  proof. 

§  037.  Any  instrument,  except  a  promissory  note,  a  bill 
of  exchange,  or  a  last  will,  may  be  acknowledged,  or  proved, 
and  certified,  in  the  manner  prescribed  by  law  for  taking  and 
certifying  the  acknowledgement  or  proof  of  a  conveyance  of 
real  property ;  and  thereupon  it  is  evidence,  as  if  it  was  a 
conveyance  of  real  property. 

6  MiBc.  538.  §  038.  The  docket-book  of  a  justice  of  the  peace,  within 
the  State,  or  a  transcript  thereof,  certified  by  him,  is  evidence 
before  him,  of  any  matter  required  by  law  to  be  entered  by 
him  therein. 

\  Misc.  583.  §  030.  A  transcript  from  the  docket-book  of  a  justice  of 
the  peace,  within  the  State,  subscribed  by  him,  and  authenti- 
cated, by  a  certificate  of  the  clerk  of  the  county  in  which  the 
iustice  resides,  under  his  hand  and  official  seal,  to  the  effect, 
that  the  person,  subscribing  the  transcript,  was,  at  the  date 
of  the  judgment  therein  mentioned,  a  justice  of  the  peace  of 
that  county ;  and  that  the  clerk  is  acquainted  with  his  hand- 
writing, and  verily  believes  that  the  signature  to  the  tra» 


Ml  N.Y.  477. 
UO  N.Y.  445. 


121  N.Y.  477. 
185  N.Y.  826. 


187  N.Y.  3». 
140  N.Y.  445. 
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Bcript  is  genuine ;  is  evidence  of  any  matter  stated  in  the 
transcript,  which  is  required  by  law  t<y»  entered  by  the  justice 
in.  his  docket-book. 

§  040.  lAni'd  1877.]  The  i^roceedingsin  an  action  brought, 
or  a  special  proceeding  instituted,  before  a  justice  of  the 
peace,  within  the  State,  may  also  be  proved  by  the  oath  of  the 
lustice.  Incaseof  his  death  or  absence,  they  may  be  proved 
oy  the  original  minutes  of  the  proceedmgs,  icept  by  him,  pur- 
suant to  law^  accompanied  with  proof  of  his  handwriting ;  or 
by  a  copy  oi  the  minutes,  sworn  to,  by  a  competent  witness, 
as  having  been  compared  with  the  original  entries,  with  proof 
that  those  entries  were  in  the  handwriting  of  the  justice. 

§  941.  [Am'd  1877,  1894.]  An  act.  ordinance,  resolution,  15  Misc.  326 
by-law,  mie  or  proceeding  of  the  common  council  of  a  cily, 
or  of  the  board  of  trustees  of  an  incorp* 'rated  viliage,  or  of 
a  local  board  of  health  of  a  city,  town  or  incorporated  villnge 
or  of  a  board  of  supervisors,  within  the  state,  may  be  read 
in  eTidence,  either  from  a  copy  thereof,  certified  by  the  city 
clerk,  village  clerk,  clerk  of  the  common  council,  clerk  or 
secretary  of  the  local  board  of  health,  or  clerk  of  the  iioprd  of 
supervisors;  or  from  a  volume  printed  by  authority  of  the 
common  council  of  the  city,  or  the  board  of  trustees  of  the 
village  or  the  local  board  of  health  of  the  city,  town  or  village, 
or  the  board  of  supervisors. 

ARTICLE  THIRD. 
fboor  of  a  doctjiibnt,  rbmainino  in  a  court  or  publio 
Office  of  thb  Unitbd  States,  or  executed  or  remain- 
ing WITHOUT  THE  STATE. 
9  942.  Printed  copies  of  laws  of  of   Justice  of  adjoining 

another  State,  etc.  State. 

SMS.  Copies  of  records  of  United       2  940.  Id.;  how  authenticated. 
States  ooarts.  950.  Other  proof. 

944.  Id.;  of  documents  on  file  961.  Proof  may  be  rebutted. 

in  departments  of  United  962.  Copies  of  records  of  courts 

States.  of  foreign  countries ;  how 

945.  Record  of  bill  of  sale,  etc.,  aathentlcated. 

of  vessels.  953.  Other  proof. 

946.  ConTevance  of  land  with-  954.  This  article  does  not  de- 

out  the  State.  dare  effect  of  record,  etc 

947.  Exemplification  of  record  966.  Documente   from   foreign 

of  conveyance    of   land  countries ;  how  authenti- 

without  the  State.  oated. 

948.  Trancript  of  docket,  etc., 

§  Q42.  A  printed  copy  of  a  statute,  or  other  written  law, 
of  another  State,  or  of  a  Territory,  or  of  a  foreign  country,  or  a 
printed  copj  of  a  proclamation,  edict,  decree,  or  ordinance^  by 
the  executive  power  thereof,  contained  in  a  book  or  pubhca- 
tion,  purporting  or  proved  to  have  been  published  by  the 
authority  thereof,  or  proved  to  be  commonlv  admitted,  as 
evidence  of  the  existing  law.  in  the  judicial  tribunals  thereof^ 
is  presumptive  evidence  of  the  statute,  law,  proclamation, 
edict,  decree,  or  ordinance.  The  imwritten  or  common  law  of 
another  State,  or  of  a  Territory^  or  of  a  foreien  country,  may 
be  proved,  as  a  fact,  by  oral  evidence.  The  nooks  of  reports 
of  cases,  adjudged  in  tne  courts  thereof,  must  also  be  admit- 
ted, as  presumptive  evidence  of  the  imwritten  or  common  law 
thereof. 

§  Q48.  A  copy;  of  the  record,  or  any  other  proceeding,  of 
a  court  of  the  United  States,  is  evidence,  when  certified  by 
the  clerk  or  officer,  in  whose  custody  it  is  required  by  law  to 
be. 

^  So  In  oriciaat. 
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ting  chief  officer,  for  the  time  being,  of  that  department ;  or 
when  certified  by  the  officer  in  whose  charg^e  it  is,  pursuant  to 
a  statute  of  the  United  States  or  otherwise  m  accordance  with 
a  statute  of  the  United  States,  relating  to  certifying  the  same. 
The  record  of  the  observations  of  the  weather,  taken  under 
the  direction  of  the  signal  service  of  the  United  States,  when 
certified  by  the  officer  in  charge  thereof,  at  the  place  where 
they  were  taken  and  are  kept,  is  presumptive  evidence  of  the ' 
matters  of  fact  stated  therem. 

M  nun  mo  §  946.  The  record  of  a  bill  of  sale,  mortgage,  hypotheca- 
m  nun,  9iv.  ^.^^^  ^^  conveyance  of  a  vessel,  belonging  to  a  port  or  place, 
within  the  United  States  recorded  in  the  office  of  the  collec- 
tor of  customs,  where  tne  vessel  is  registered  or  enrolled, 
which  was  acknowledged  or  proved,  before  it  was  recorded, 
in  like  manner  as  a  deed  to  be  recorded  within  the  State;  or  a 
transcript  of  such  a  record,  duly  certified  by  the  collector ;  is 
evidence,  with  the  like  effect  as  the  originaL 

§  046.  A  conveyance  of  real  property,  situated  without ' 
the  State,  acknowledged,  or  proved^  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  within  the  county  wnerein  it 
is  offered  in  evidence,  is  evidence,  without  further  proof 
thereof,  as  if  it  related  to  real  property  situated  within  the 
State.  A  conveyance  of  real  property,  situated  wiUiin  an- 
other State,  or  a  Territory  of  the  Umted  States,  which  has 
been  duly  authenticated,  according  to  the  laws  of  that  State 
or  Territory,  so  as  to  be  read  in  evidence  in  the  courts  thereof, 
is  evidence  in  like  manner. 

§  047.  An  exemplification  of  the  record  of  a  conveyance 
of  real  oroperty  situated  without  the  State,  and  within  th^ 
United  States,  which  has  been  recorded  in  the  State  or  Terri- 
tory, where  the  real  property  is  situated,  pursuant  to  th« 
laws  thereof,  when  certified  under  the  hand  and  seal  of  the  of- 
ficer, having  the  custody  of  the  record,  is,  if  the  original  can- 
not be  produced,  presumptive  evidence  of  the  conveyance, 
and  of  tne  due  execution  thereof. 

17  M180.569.  §  048.  A  transcript  from  the  docket-book  of  a  justice  of 
the  peace,  within  an  aoioining  State,  of  a  judgment  rendered 
by  him ;  a  transcript  or  his  minutes  of  the  proceedings  in  the 
cause,  previous  to  the  judgment ;  or  of  an  execution  issued 
thereon  j  or  of  the  return  of  an  execution ;  when  subscribed 
by  the  justice,  and  authenticated  as  prescribed  in  the  next 
section,  is  presumptive  evidence  of  ms  jurisdiction  in  the 
cause,  and  of  the  matters  shown  by  the  transcript 

§  040.  Such  a  transcript  must  be  authenticated  by  a  cer- 
tificate of  the  justice,  annexed  thereto,  to  the  effect,  that  it  is 
in  all  respects  correct,  and  that  he  had  jurisdiction  of  the 
cause ;  and  also  by  a  certificate  of  the  clerk  or  prothonotary 
of  the  county,  in  which  the  justice  resided  at  the  time  of  ren- 
dering the  judgment,  under  his  hand  and  the  seal  of  thd  court 
of  common  pleas,  or  other  county  court  of  the  county,  to  the 
effect  that  tne  person,  subscribing  the  certificate  attached  to 
the  transcript,  was,  at  the  date  of  the  judgment,  a  justice  of 
the  peace  of  that  county ;  and  that  the  signature  thereto  is 
in  his  own  handwriting. 
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S.050.  The  jn^gmept a^d  other  proceedings, .and  the 
jnatice's  authority  to  render  the  judgment,  may  alao  be 
proYed,  by  the  production  of  the  docket,  or  of  a  copy  of  a 
jtidcpnent  6r  other  proceediogs ;  and  the  oral  testimony  of 
the  jnstioe  to  the  truth  and  correctness  thereof  and  to  Ma^ 
authority  to  render  the  judgment 


S  951.  The  last  three  sections  do  not  prerent  the  intro- 
duction of  #iidenoe,  to  controTert  any  of  the  ptoot^  in  rela- 
tion to  the  yalidity  oi  a  judgment  therein  specified. 


S  962-  A.  copy  of  a  record,  or  other  judicial  proceeding,  u  Hon,  iO» 
of  a  court  of  a  forwign  country,  is  eTidence  when  authenti-  138  M.  T.  70. 
cated  as  follows  * 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the 
seal  of  the  court  affixed,  or  of  the  officer  in  whose  custody 
tlie  record  is  legally  kept,  under  the  seal  of  his  office. 

2.  JBy  a  certificate  of  the  chief-judge  or  presiding  ma^s- 
trate  of  the  court  to  the  effect,  that  the  person,  so  attesting 
^e  record,  is  the  clerk  of  the  court ;  or.  that  he  is  the  offi- 
cer, in  whose  custody  the  record  is  required  by  law  to  be 
kept ;  aud  that  his  signature  to  the  attestation  is  genuine. 

3.  By  the  certificate,  under  th«  cpreat  or  principal  seal  of 
the  government,  under  whose  authority  the  court  is  held, 
of  the  8ecret:.ry  6f  Stat«,  or  other  officer  having  the  ensto- 
dy  of  that  seal,  to  the  effect,  that  the  court  is  duly  conati* 
tctei,  Bpedfying  geoerallv  the  nature  of  its  juiidiliotion  ; 
aud  that  the  signature  of  the  chiaf -judge  or  presiding  magis- 
trate, to  the  certificate  specified  in  the  last  subdivibion  is 
genuine 

§  953*  A  copy  of  a  record,  or  other  jadicinl  proceeding,   MHan,  itft 
of  a  court  of  a  foreign  country,  attested  by  the  seal  of  the 
dourti  in  which  it  remains,  must  al<)0  be  admitted  in  evi- 
dence, upon  due  proof  of  the  following  facts  : 

1.  That  the  copv  offered  has  been  compared  by  the  wit- 
ness with  the  original,  and  is  an  exact  transcript  of  the 
whole  of  the  originaL 

2.  That  the  original  was,  when  the  copy  was  made,  in  the 
custody  of  the  clerk  of  the  court,  or  other  officer  legally  hav- 
ing charge  of  it. 

)    8.  That  the  attestation  is  genuine. 
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§  054.  [AnCd  1877.1  Nothing  in  this  article  is  to  be 
eonstmed,  as  declaring  the  effect  of  a  record  or  other  judicial 
proceeding  of  a  foreign  ooontry,  authenticated,  so  as  to  be 
eyidence. 


S  955*  [Added  in  1892.]  All  maps,  surreys  and  official 
records,  which  shall  have  been  on  record  or  on  file  in  the 
office  of  either  the  register  of  the  city  and  county  of  New 
York,  or  the  surrogate  of  said  city,  or  any  of  the  courts  of 
record  of  said  city,  or  the  clerk  of  the  city  and  county  of 
New  York,  or  any  of  the  departments  of  said  city  as  enu- 
merated in  section  thirty-four  of  the  New  York  City  consoU- 
datiou  act  (chapter  four  hundred  and  ten,  laws  of  eighteen 
hundred  and  eighty-two),  or  in  the  office  of  the  registers,  sur- 
rogates, commissioners  of  public  works,  or  kindred  depart- 
ment, or  park  department,  for  a  period  of  twenty  years  or 
upwards  prior  to  such  trial,  shall  be  preeimiptiYe  evidence 
of  their  contents,  and  shall  be  receivable  in  evidence  as 
such  upon  any  trial  in  any  of  the  courts  of  this  State  i]^ 
any  controveTsy  pending  therein,  between  any  parties. 


MH.  Y.  826  §  056.  [Am^d  1877.]  A  copy  of  a  patent,  record  or 
other  document  remaining  of  record  in  a  public  office  of  a 
foreign  country,  certified  according  to  the  form  in  use  in 
that  country,  is  evidence  when  authenticated  as  follows  : 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a 
commissioner  appointed  by  the  governor  to  take  the  proof 
or  acknowledgment  of  deeds  in  that  country,  to  the  effect 
that  the  patent,  record  or  document  is  of  record  in  the  pub- 
lic office,  and  that  the  copy  thereof  is  correct  and  certified 
in  due  form. 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the 
Secretary  of  State  annexed  to  that  of  the  commissioner,  to 
the  same  effect  as  prescribed  by  law  for  the  authentication 
of  the  ceitificate  of  such  a  commissioner  upon  a  convey- 
ance to  be  recorded  witiiin  the  State.  The  certificate  of  the 
commissioner,  thus  authenticated,  is  presumptive  evidence 
that  the  copy  of  the  patent,  record  or  document  is  certified 
according  to  the  form  in  use  in  the  foreign  country. 
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TITLE  V. 

MisceUaneous  provisions. 

S  957.    Form  of   oertlflcfttet  to  I  001.  Snrrogatea,  clerks,  etc.,  to 

eopiea.  etc.  search  Alee;  and  to  cerU- 

9iM.  Certificate  must  be  sealed.  fy,  etc. 

959.  Qualification    of  last  sec-  963.  SsTlng  cUnse. 

tlon. 

960.  [Repealed  1809]. 

§  957«    Where  a  tinnAcript,  exemplifloatioii,  orcertifi«^d  95  K.  T.  f24 
copy  of  a  record  or  other  paper,  is  declared  by  law  to  be  46  Hun.  sio 
eyideDce,  and  special  proYisiou  is  not  made  for  the  form  of  ^^  ^'  ^*  '^* 
the  certificate,  in  the  particnlar  case,  the  person,  anthorizcd 
to  certify,  must  state,  in  his  certificate,  tiiat  it  has  been 
compared  by  him  wiih  the  originaJ,  and  that  it  is  a  correct 
transcript  therefrom,  and  of  the  Whole  of  the  original. 


§  958'  I^  tli<»  officer,  or  the  court,  body,  or  board,  in  95^^  y  5^4 
whose  cnstody  an  originHl  paper,  specified  in  the  h^st  sec- 
tion, is  required  to  be,  by  the  laws  of  the  btate,  or  of  another 
State,  or  of  the  United  litates,  or  of  a  Territory  th'»reof,  or 
of  a  foreign  country,  has,  pursuant  to  those  laws,  an  official 
seal,  the  certificate  must  be  attested  by  that  seal  If  the 
certificate  is  made  by  the  clerk  of  the  county,  within  the 
Htate,  it  must  be  attested  by  the  seal  of  the  connty. 


§  959-  [Am'd  1877.]  The  last  section  does  not  require 
the  8611I  of  a  court  to  be  affixed  to  a  certified  copy  of  an  or- 
der, or  of  a  paper  filed  therein,  or  entry  made,  where  the 
copy  is  used  in  the  same  court,  or  before  an  officer  thereof  ; 
or,  in  the  supreme  court,  where  it  is  used  in  a  circuit  court, 
or  a  court  of  oyer  and  terminer. 


§  960-  [Repealed  by  Statutory  Oonstruclton  Law,  L,  1892 
c.  677.] 

§  061*  A  surrogate,  county  clerk,  register,  clerk  of  a 
court,  or  other  person,  having  the  custody  of  the  records  or 
other  papers  in  a  public  office,  within  the  Btate,  must,  upon 
request,  and  upon  payment  of,  or  offer  to  pay,  the  fees  al- 
lowed by  law,  or,  if  no  fees  are  expressly  allowed  by  law, 
fees  at  the  rate  allowed  to  a  county  clerk  for  a  similar 
service,  dilieeotly  search  the  files,  papers,  records,  and 
dockets  in  his  office ;  and  either  make  one  or  more  tran« 
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scripts  therefrom,  and  certify  to  the  correctness  thereof,  and 
to  the  search,  or  certify  that  a  docament  or  paper,  of  which 
the  custody  legally  belongs  to  him,  cannot  be  found.  If  he 
refuses,  or  unreasonably  neglects  or  delays,  to  make  such  a 
search,  or  to  furnish  such  a  transcript  or  certificate,  or 
makes  a  false  certificate,  he  is  guilty  of  a  misdemeanor. 

fa  Hun,  602.  §  902.  Nothing  in  title  fourth  of  this  chapter  prevents 
the  proof  of  a  fact,  act,  record,  proceediug,  aocument,  or 
other  paper  or  writiug,  according  to  the  rules  of  the  com- 
mon law,  or  by  any  other  competent  X)root 
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CHAPTER  X. 

TRIALS  ;  INCLUDING  JURORS  AND  JURIEa 

ITTLE  L— Trials  generally  ;  including  exceptions  and 

MOTION  FOR  a  NEW  TRIAL. 

TITLE  II.— Trials  without  a  jury. 

TITLE  in.— Trial  jtjROR«*,  except  in  New  York  and  Kings 
counties  ;  mode  or  selecting  them,  and  of 

procuring  their  attendance. 

TITLE  rv.— Trial  jurors  in  New  York  and  Kings  coun- 
ties ;  mode  of  selecting  them,  and  of  pro-   ' 

CURING  their  attendance. 

TITLE  v.— Trial  by  jury. 

TITLE  VX— Miscellaneous  provisions  ;  including  those 

relating  to  embracery  and  other  acts  of 

misconduct. 

TITLE  L 
TricUs  generally  ;  including  e-xceptiona  and  motion  for  a  new 

Abticlb  1.  IsBueg,  and  the  mode  of  trial  thereof. 

2.  The  place  of  trial. 

3.  Exceptions,  case,  and  motion  for  a  new  trial. 

ARTICLE  FIRST. 

Issues,  and  the  Mode  of  Trial  thiereof. 

I  9G3.  Inwiea    defined,   different       %  972.  Trial  of  (he  remainder  of 
kinds  of  issues.  the  issues. 

964.  When  issaes  of  law  arise  ;  974.  Counterclaim  to  be  deem- 

when  iHSues  of  fnol  arise.  ed  an  action,  withm  the 

9<V>.  I.«snes  to  be  tried.  foregoing  sections. 

966.  Order  of  trial.where  issues  975.  Immaterial    issues    need 

of  law  and  of  fact  arise  la  not  be  tried. 

the  f»ame  action.  976.  What  issues  to  be  tried  be- 

967.  But  court  may  direct  the  fore  one    judge;  regula* 

order,  etc.,  of  disposition  tion  of   trial  in  the  bu« 

of  the  Issues.  preme  court. 

965.  What    issues  of  fact   are  977.  Notice  of  trial  and  note  of 

triable  by  a  Jury.  issue. 

969.  What  issues  are  triable  by  978.  Order  of  disposition  of  in- 

the  court.  sues  at  a  Jurv  term. 

970.  Order  for  trial    by  Jury,  of  979.  Id. ;  when  a  jury  does  not 

specific  questions  of  fsct,  attend. 

when  of  right.  980.  Either  party  may  bring  is- 

971.  Id.;  when  discretionary.  sue  to  trial. 

98L  What  paper  to  be  furnished 
on  trial,  and  by  whom. 

§  968.  The  issues  treated  of  in  this  chapter,  are  those 
only  which  are  presented  by  the  pleadings.  An  issue  arises 
where  a  fact,  or  a  conclusion  of  law,  is  maintained  bv  one 

Earty  and  controverted  by  the  other.    Issues  are  of  two 
inds  : 

1.  Of  law;  and 

2.  Of  fact 

§  064.  An  issue  of  law  arises  only  upon  a  demurrer.    An     7  Miac.  M3. 
issue  of  fact  arises,  in  either  of  the  following  cases  : 

L  Upon  a  denial,  contained  in  the  answer,  of  a  material 
allegation  of  the  complaint,  or  upon  an  allegation,  contained 
in  the  answer,  that  the  defendant  has  not  sufficient  knowl- 
edge or  information  to  fonn  a  belief,  with  respect  to  a  mate- 
riad  allegation  of  the  complaint 

3.  Upon  a  similar  denial  or  alle^tion,  contained  in  the  re- 
ply, with  respect  to  a  material  allegation  of  the  answer. 
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8.  Upon  a  material  allegation  of  new  matter,  contained  in 
the  answer,  not  requiring  a  reply ;  unless  an  issue  of  law  is 
joined  thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  contained  in 
the  reply  ;  unless  an  issue  of  law  is  joined  thereupon.  | 

§  965.  [A?n'dl879.]  An  issue,  either  of  law  or  of  fact, 
must  be  tried  as  prescribed  in  this  chapter,  unless  it  is  disposed 
of  as  prescribed  in  chapter  sixth  of  this  act. 

§  966.  [AnVdl877.)  Where  an  issue  of  law  and  an  issue 
of  fact  arise  in  one  action,  the  issue  of  law  must  be  first  dis- 
posed of,  except  as  otherwise  prescribed  in  the  next  section. 

§  967.  lAm^d  1877.]  A  separate  trial,  between  the  plain- 
tiff and  one  or  more  defendants,  of  some  or  all  of  the  issues  of 
fact,  or  one  trial  of  some  or  all  of  the  issues  of  law,  or  a  change 
in  the  order  of  disposition  of  the  issues,  may  be  directed  by 
the  court,  in  its  discretion.  Such  a  direction  may  be  given, 
in  an  order,  made  upon  notice  ;  or,  except  where  an  applica- 
tion for  such  an  order  has  been  denied,  it  may  be  given,  by 
the  judge  holding  the  term,  where  those  issues  are  regularly 
upon  the  calendar  for  trial,  either  with  or  without  the  entry 
or  an  order. 

96  N.Y.  108.  §  968.  lAm'd  1877.]  In  each  of  the  following  actions,  an 
62N.Y.Sup-  issue  of  fact  must  be  tried  by  a  jury,  unless  a  jury  trial  is 
s'iS-  id  355    waived,  or  a  reference  is  directed  : 

82Hun *970".   105 N.  Y.  319 :  109  Id.  202;  25 N.  Y.  State  Rep.  52 ;  Id. 271 ;  12 N.  Y. State 
Rep.  612;  7  App.  Div,  317. 

1.  An  action,  in  which  the  complaint  demands  judgment  for 
a  sum  of  money  only. 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a 
nuisance ;  or  to  recover  a  chattel 

68  N.Y. Sup-  §  969.  An  issue  of  law,  in  any  actioUj  and  an  issue  of  fact 
er.  c't.  (J.  &  in  an  action  not  specified  in  the  last  section,  or  wherein  pro- 
8.)856.  vision  for  a  trial  by  a  jury  is  not  expressly  made  by  law.  must 

be  tried  by  the  court,  unless  a  reference  or  a  jury  trial  is  di- 
rected. 
129N.Y.274.        §  970.   [Am'dlSn,  1891,  1892.]  Where  a  party  is  entitled 
181  N.Y.216.   by  the  constitution,  or  by  express  provision  of  law,  to  a 

81  Hun,  6.      ^j^^i  Y)j  a  jury,  of  one  or  more  issues  of  fact,  in  an  action 

82  Hun.  439.  i^ot  specified  iu  section  nine  hundred  and  sixty-eight  of  this 

act,  he  mny  apply  upon  notice,  to  the  court  for  an  order,  di- 
88  Him.  109.  recting  all  the  questions  arising  npon  those  issues,  to  be  dis- 
tinctly and  plainly  stated  for  trial  acctrdingly.  Upon  the 
bearing  of  the  application,  the  court  must  cause  the  issues  to 
the  trial  of  which,  by  a  jury  the  party  is  entitled,  to  be  dis- 
tinctly and  plainly  stated.  The  subsequent  proceedings  are 
the  same,  as  'where  qne&tions  arising  upon  the  issnes,  are 
stated  for  trial  by  a  jur^^,  in  a  case  where  neiUier  party  can, 
as  of  right,  require  such  a  trial;  except  that  the  finding  of 
the  jury  npon  such  questions  so  stated,  is  conclusive  in  the 
action  unless  the  verdict  is  bet  aside,  or  a  new  trial  is 
granted. 

109  NY  6.  §  971.  {Ani'd  iS77.}    In  an  action,  where  a  party  Is  not 

entitled,  as  of  right,  to  a  trial  by  a  jury,  the  court  may,  iu  ita 
discretion,  upon  the  application  of  either  party,  or  without 
application,  direct  that  one  or  more  questious  of  fact,  arising 
upon  the  issues,  be  tried  by  a  jury,  and  may  cause  those  ques- 
tions to  be  distmctly  and  i>lainly  st.aoi  for  trial  accordingly. 

«.Y.  1.  §  972.  [Am'd  1877.]    If  the  questions,  dh;ected  to  be  tried 
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by  a  jury,  as  prescribed  in  the  last  two  sections,  do  not  em-   109N.Y.6. 
brace  all  the  issues  of  fact  in  the  action,  the  remaining  issues 
of  fact  must  be  tried  by  the  court,  or  by  a  referee. 

§  973.  iRepeaMiem       -    ^    -    "  .' J  J. 

§  974.  lAm'd  1877.]  Where  the  defendant  interposes  a  -^  j.  ,  ^^^ 
•counterclaim,  and  thereupon  demands  an  affirmative  judg-  '"*^»y»*>"^ 
nent  against  the  plaintiff,  the  mode  of  trial  of  an  issue  of  fact, 
arising  thereupon,  is  the  same,  as  if  it  arose  in  an  action, 
brought  by  the  defendant,  against  the  plaintiff,  for  the  cause 
of  action  stated  in  the  counterclaim,  and  demanding  the  same 
judgment. 

§  976.  An  issue,  the  disposition  of  which  is  not  necessary 
to  enable  the  court  to  render  the  appropriate  judgment,  is  not 
required  to  be  tried. 

§970.  [^m'dl895,  amendrMtU  to  take  effect  January  1,  CMii>o.ll7. 
1896.]  An  issne  of  law,  or  an  issue  of  fact,  triableby  a  jury 
or  by  the  court,  must  be  tried  at  a  term  held  by  one  judge 
only.  In  the  supreme  court,  an  issue  of  fact,  triable  by 
jury  must  be  tried  at  a  trial  term  thereof  and  an  issue  of 
fact  triable  by  the  court,  or  an  issue  of  law,  may  be  tried  at 
a  trial  term,  or  a  special  term,  of  the  supreme  court,  as 
prescribed  in  the  general  rules  of  practice. 

§  977.  lAm:d  1877,  1882,  1896,  amendment  lo  take  ^ect  g  io84  Con- 
September  1,  1896.]  At  any  time  after  the  joinder  of  issue,  »ol.  Act. 
and  at  least  fourteen  days  before  the  commencement  of  ^^  ^^^-  ^^' 
the  term,  either  party  may  serve  a  notice  of  trial.  The 
party  serying  the  notice  must  file  with  the  clerk  a  note  of 
issue,  sttiting  the  title  of  the  action,  the  names  of  the  attor- 
neys, the  time  when  the  last  pleading  was  served,  the  nature 
of  the  issue,  whether  of  factor  of  law;  and  if  an  issue  of 
fact,  whether  it  is  triable  by  a  jury,  or  by  the  court,  without 
a  jury.  The  note  of  issae  must  be  filed  at  least  twelve  days 
before  the  commencement  of  the  t  rm.  The  clerk  must 
thereupon  enter  the  cause  upon  the  calendar,  according  to 
the  date  of  the  issue.  The  clerk  must  prepare  the  oalendar 
and  have  the  necessary  copies  ready  for  distribution  at  least 
five  days  before  the  commencement  of  the  term.  In  the  city 
and  county  of  New  York,  in  the  county  of  Kings  and  in  tJie 
county  of  Alb  my,  where  a  party  has  served  a  notice  of  trial, 
and  filed  a  nota  of  i8.sue,  for  a  term  at  which  the  cause  is  not 
tried,  it  is  not  necessary  for  him  to  serve  a  new  notice  of 
Mai,  or  file  a  new  note  of  issue  for  a  succeeding  term ;  and 
the  action  must  remain  on  the  calendar  until  it  is  disposed  ol 

§  978.  [.4m'd  1877.]  The  issues  on  the  calendar  must  be 
arranged  by  the  clerk,  in  the  following  order ; 

1.  Issues  of  fact. 

%  Issues  of  law. 

where  a  jury  is  in  attendance,  the  issues  must  be  disposed 
of  in  the  same  order  ;  unless,  for  the  convenience  of  parties, 
or  the  dispatch  of  business,  tne  judge  holding  the  term  other- 
wise directs. 

§  979.  Where  a  jury  is  not  in  attendance,  issues  of  law 
have  a  preference  over  issues  of  fact ;  unless  the  judge  holding 
the  term  otherwise  directs. 

§  980.  lAm^d  1877.]    Either  party,  who  has  served  the    24N.Y.8late 
notice,  may  bring  the  issue  to  trial ;  anci,  in  the  absence  of  the    Rep.  1<J2. 
adverse  party,  unless  tlie  judge  holding  the  term,  for  good 
cause,  otherwise  directs,  may  ^jroct'ed  with  the  cause,  and 
take  a  dismissal  of  the  coin4)laint.  or  a  verdict,  decision,  oJ\qqTp 
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82  Hun,  71. 
MN.Y.  268; 
92  Id.  398. 
19  Week. 
Dig.  562. 
96N.Y.  383. 
43  Hun,  162; 
68  Id.  463. 
92    Id.    39. 


32  Hun.  71- 
99  N.Y.429. 
40  Hun,  4e0. 
6  Week. 
Dig.  125. 


21  Week. 
DlR.  120. 
23N.Y.8(ate 
Rep.  694. 


29  Hun,  137. 
S2  Hun,  71. 


judgment,  a.s  the  case  requires.  An  inquest,  for  want  of  an 
afflaavit  of  merits,  cannot  be  taken  where  the  answer  is  veri- 
fied. 

§  981.  Where  the  issue  is  brought  to  trial  by  the  plaintiff, 
he  must  furnish  the  court  with  copies  of  the  summons  ana 
pleading*,  and  of  the  offer,  if  any  has  been  made.  Where  the 
issue  is  brought  to  trial  by  the  defendant,  and  the  plaintiff 
does  not  furnish  those  papers,  they  must  be  f umishea  by  the 
defendant. 

ARTICLE  SECOND. 

The  Place  of  Triau 


}  082.  Certain  actions  to  be  tried, 
where  the  subject  thereof 
is  Hituated. 

983.  Other  actions,  where  the 

cause  thereof  aro^e. 

984.  Other   actions,   according 

to  the   residence  of  the 
parties. 

985.  Place   of  trial,   if  proper 

county  not  designated. 

986.  Defendant    may    demand 


988. 


990. 


change ;  proceedings  the- 
reupon, 
g  987.  When  court  may  change 
theplacj  of  trial. 

Effect    of    changing    the 
place  of  trial. 

Effect    of  order  changing 
place  of  trial. 

Issues  of  law,  where    tri- 
able. 
991.  This  article  applicable  only 
to  the  supreme  court. 

§  982.  Each  of  the  following  actions  must  be  tried  in  the 
county,  in  which  the  subject  of  the  action,  or  some  part  there- 
of, is  situated:  an  action  of  ejectment;  for  the  partition  of 
real  property ;  for  dower  ;  to  foreclose  a  mortgage  upon  real 
property^  or  upon  a  chattel  real :  to  compel  the  determination 
of  a  claim  to  real  property  ;  for  waste  ;  for  a  nuisance  ;  or 
to  procure  a  judgment,  directing  a  conveyance  of  real  prop- 
erty ;  and  every  other  action  to  recover,  or  to  procure  a 
jucf^ment,  establishing,  determining,  defining,  forfeiting,  an- 
nullm^,  or  otherwise  affecting,  an  estate,  right,  title,  lien,  or 
other  interest,  in  real  property,  or  a  chattel  real.  But  where 
all  the  real  property,  to  which  the  action  relates,  is  situated 
without  the  State,  the  action  must  be  tried,  as  prescribed  in 
section  nine  hundred  and  eighty -four  of  this  act. 

§  983.  [Ani'd  1877, 1890.]  An  action  for  either  of  the  fol- 
lowing causes,  must  be  tried  in  the  county  where  the  cause  of 
action,  or  some  part  thereof,  arose. 

1.  To  recover  a  penalty  or  forfeiture,  irai)osed  by  statute, 
except  that  where  the  offense,  for  which  it  is  imposed,  was 
committed  on  a  lake,  river  or  other  stream  of  water,  situated 
in  two  or  more  counties,  the  action  may  be  tried  in  any  county 
bordering  on  the  lake,  river  or  stream,  and  opjwsite  to  the 
place  where  the  offence  was  committed.  But  in  an  action 
where  the  people  of  the  State  are  a  party  to  recover  a  pen- 
alty for  trespass  upon  the  lands  or  the  forest  preserve  the 
action  may  be  tried  in  a  county  adjoining  the  county  where 
the  cause  of  action  arose. 

2.  Against  a  public  officer,  or  a  person  specially  appointed 
to  execute  his  duties,  for  an  act  done,  in  virtue  of  his  office,  or 
for  an  omission  to  perform  a  duty,  incident  to  his  office  ;  or 
against  a  person,  who  by  the  command  or  in  the  aid  of  a  pub- 
lic officer,  has  done  anything  touching  his  duties. 

a  To  recover  a  chattel  distrained,  or  damages  for  distrain- 
ing a  chattel. 

§  984.  An  action,  not  specified  in  the  last  two  sections, 
must  ba  tried  in  the  county,  in  which  one  of  the  parties  re- 
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sided,  at  the  oonunenc^nent  thereof.    If  aeither  of  the  parties   21N.Y  8Uta 
then  resided  in  the  State,  it  may  be  tried  in  any  county,  which    Repw  67. 
the  plaintiff  designates^  for  that  purpose,  in  the  title  of  the 
complaint. 

'^  §  085.  If  the  county,  designated  in  the  complaint,  as  the 
place  of  trial,  is  not  the  proper  county,  the  action  may  not- 
withstanding be  tried  therein  ;  unless  the  place  of  trial  is 
changed  to  uie  proper  county,  upon  the  demand  of  the  de- 
fendant,  followed  by  the  consent  of  the  plaintiff,  or  the  order  | 
of  the  court. 

§  086.  Where  the  defendant  denumds  that  the  action  be 
tried  in  the  proper  county,  his  attorney  must  serve  upon  the 

plaintilTs  attorney,  with  the  answer,  or  before  service  of  the  fl.  ^^*  "* 

answer,  a  written  demand  accordingly.    The  demand  must  i ^?uk  v  n 

specify  the  county,  where  the  defendant  requires  the  action  24^         *    ' 

to  be  tried.    If  the  plaintiff^s  attorney  does  not  serve  his  writ-  66  How.  Pr. 

ten  consent  to  the  change,  as  proposed  by  the  defendant,  J»l. 

within  five  days  after  service  of  the  demand,  the  defendant's  «i  N.Y.8UU 

attorney  may,  within  ten  days  thereafter,  serve  notice  of  a  R*P-  »•• 
nK>tion  to  change  the  place  of  triaL 

13i  N.  Y.  442.  2  App.  Div.  666;  6  Id.  621. 

§  087.  The  court  may,  by  order,  change  the  place  of  tnal,    »  Hun,  71, 
in  either  of  the  following  cases : 

1.  Where  the  county,  designated  for  that  purpose  in  the 
complaint,  is  not  the  proper  county.  ... 

2.  Where  there  is  reason  to  t)elieve,  that  an  impartial  tnal 
cannot  be  had  in  the  proper  county. 

a  Where  the  convenience  of  witnesses,  and  the  ends  of  jus-    18  Wetk. 
tace,  will  be  promoted  by  the  change.  W«'  <*>• 

'  §  088.  iAm'd  1877.]  Where  the  place  of  trial  is  changed 
to  another  county,  the  subsequent  proceedings  shall  be  had  in 
the  county  to  which  the  change  is  made,  the  same  as  if  it  had 
been  designated  in  the  complaint,  as  the  place  of  trial :  except 
as  otherwise  directed  by  the  court,  or  provided  by  the  writ- 
ten consent  of  the  parties^  filed  with  the  clerk.  And  the  clerk 
of  the  county,  from  whicn  it  is  changed,  must  forthwith  de- 
liver to  the  clerk  of  the  county,  to  which  it  is  changed,  all 
papers  filed  in  the  action,  and  certified  copies  of  all  minutes 
and  entries  relating  thereto,  which  must  be  tiled,  entered,  op 
recorded,  as  the  case  requires,  in  the  office  of  the  last-nanied 
clerk.    .  ,^  .  .      , 

^  §  080.  {AnCd  1877.]  An  order  to  change  the  place  of  trial 
takes  effect,  upon  the  entry  thereof,  in  the  office  of  the  clerk 
of  the  county,  from  which  the  place  of  trial  is  changed.  But 
for  the  puriK>ses  of  the  place  of  hearing  a  motion  to  set  it 
aside,  or  an  appeal  therefrom,  the  place  of  trial  is  deemed 
unchanged. 

§  OOO.  [Am'd  1879.]  An  Issue  of  law  may  be  tried  in  any 
county  witlUn  the  judicial  district  embracing  the  county 
wherein  the  action  is  triable ;  but  after  the  trial,  the  decision, 
and  all  other  papers  relating  to  the  trial  must  bo  filed,  and 
the  judgment  rendered  must  be  entered  in  the  last  named 
county. 

§  001.  This  article  is  applicable  to  an  action  intheiu- 
preme  court  only. 
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ARTICLE  THIRD. 

EzOBPnONB,    CkStf   AND   MoTION  FOB  A  NeW  TbIAL. 

f  992.  What  rulings  may  be  ex-  §  1001.  Motion  for  nev  trial  by 

cepted  to.  the   appellate  division, 

998.  Refusal  of  court  or  referee,  when  trial  was  by  court 

to  And  upon  facts  may  or  referee. 

be  excepted  to.  1002.  When    motion    for    new 

994.  When  and  how  exception*  trial  to  be  made  at  spe- 

may     be     taken,     after  cialterm.    Restrictions 

close  of  trial  by  court  or  thereupon. 

referee.  1003.  Application  of  this  article 

995.  Id.;  during   the   trial,   or  to  trials  of  specific  ques- 

upon  the  trial  by  jury.  tions   by   jury;  special 

996.  Ruling  excepted  to  ;  how  provisions       applicable 

reviewed.  thereto. 

997.  Case,  when  necessary;  how  1004.  Motion  for  new  hearing, 

made  and  settled.  after   trial   of    specific 

998.  When  appeal,  etc.,  may  be  questions  by  a  referee. 

heard  without  a  case.  1006.  Final  judgment,  etc.,  not 

999.  Motion  for  new  trial  upon  stayed,  by  motion  for  a 

judge's  minutes ;  ap-  new  trial  Motion  may- 
peal  from  order  there-  be  heard  afterwards, 
upon.  1006.  When  exception  not  to 
1000.  When  and  how  exceptions,  prejudice  motion  for 
taken  upon  a  jury  trial,  new  trial. 
heard  by  the  appellate  1007.  Notes  of  stenographer 
division.  may  be  treated  as  min- 

utes  of  the  judge. 

Bl  Hun,  140,  §  992,    An  exception  may  be  taken  to  the  ruling  of  the 

107  N  Y*.  631.  court  or  of  a  referee,  upon  a  question  of  law.  arising  upon 

JlWeek.  the  trial  of  an  issue  of  tHCt.   Except  as  prescribed  in  section 

17  Uv.  Pro.  ®^®  thousand  one  hundred  and  eighty  of  this  act,  an  excep- 

12«.  tion  cannot  be  taken  to  a  ruling,  upon  a  question  of  fact. 

8  Misc.  270,  For  the  purposes  of  this  article,  a  trial  by  a  jury  is  regarded 

2W.  ag  continuing,  until  the  verdict  is  rendered. 

§  993.     [Repealed  1895,  takes  effect  January  1, 1896.] 

14  Misc.  309.  §  994.  liVliere  an  issue  of  fact  is  tried  by  a  referee,  or  by 
the  court,  without  a  jury,  an  exception  to  a  ruling,  up<)n  a 
question  of  law,  made  after  the  cause  is  ilnally  submitted 
must  be  taken,  by  filing  a  notice  of  the  exception  in  the  clerk's 
office,  and  serving  a  copy  thereof  upon  the  attorney  for  the 
adverse  party.  The  exception  may  be  so  taken,  at  any  time 
before  the  expiration  of  ten  days  after  service,  upon  the  at 
tomey  for  the  exceptant,  of  a  copy  of  the  decision  oi  the  court, 
or  report  of  the  referee,  and  a  written  notice  of  the  entry  of 
judgment  thereupon.  If  the  notice  of  exception  is  filed  before 
the  entry  of  final  judgment,  it  must  be  inserted  in  the  judg- 
ment-roll ;  if  afterwards,  it  must  be  annexed  to  the  judgment- 
roll.  In  either  case,  it  constitutes  a  part  of  the  papers,  upon 
which  an  appeal  from  the  judgment  must  be  heard. 

8  ifUc.  270,       §  995.  In  any  other  case,  an  exception  must  be  taken,  at 
298.  the  time  when  tlie  ruling  is  made,  unless  it  is  taken  to  the 

charge  given  to  the  jury  ;  in  which  case,  it  must  be  taken  be- 
fore the  jury  have  rendered  their  verdict.  It  must,  at  the 
time  when  it  is  taken,  be  reduced  to  writing  by  the  except- 
ant, or  entered  in  the  minutes. 

IS  Hun,  224.      §  996.  A  ruUng,  to  which  an  exception  is  taken,  as  pre- 
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scribed  in  the  last  fonr  sections,  can  be  reviewed  only  upon   8  mibo.  270, 
an  appeal  from  the  judgment,  rendered  after  the  trial ;  except  ^^ 
in  a  case,  where  it  is  expressly  prescribed  by  law,  that  a 
motion  for  a  new  trial  may  be  made  thereupon. 


§  997.    Mwi'd  1877.  1896,  amendment  to  take  effect  January 
1.  1896.]    when  a  party  intends  to  appeal  from  a  judgment,   jj  §"y'  Ij^^: 
rendered  after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  94  id.  248. 
new  trial  of  such  an  issue,  he  must,   except  as  otherwise  37  Hud.  275. 
prescribed  by  law,  make  a  case,  and  procure  the  same  to  be  SL^*Iio?*i5 
settled  and  signed  by  the  judge,  justice  or  the  referee,  by  w.^iio.'* 
or  before  whom  the  action  was  tried,  as  prescribed  in  the  128N.Y.  lae. 
general  rules  of  practice;  or,  in  a  case  of  the  death  or  dis-  133N.Y.62^ 
ability  of  the  judge,  justice  or  referee,  in  such  manner  as  ^'^^'*' 
the  court  directs.    The  case  must  contain  so  much  of  the  11  miso.  357. 
evidence,  and  other  proceedings  upon  the  trial,  as  is  material  5  App.  Diy. 
to  the  questions  to  be  raised  thereby,  and  also  the  excep-  JJ* 
tions  taken  b^  the  party  making  the  case;  and  in  a  case  i**""«-3w. 
where  a  special  question  is  submitted  to  the  jury,  or  the  jury 
have  assessed  damages,  such  exceptir  ns  taken  by  any  par^ 
to  the  action  as  shall  be  necessary  to  determine  whether 
there  should  be  a  new  trial  in  case  the  judgment  should  be 
reversed.    If  it  afterwards  becomes  necessary  to  separate 
the  exceptions,  the  separation  may  be  made,  and  the  excep- 
tions may  be  stated,  with  so  much  of  the  evidence  and  other 
proceedings,  as  is  material  to  the  question  raised  by  them, 
in  a  case,  prepared  and  settled,  as  directed  in  the  general 
rules  of  practice;  or,  in  the  absence  of  directions  therein, 
by  the  court,  upon  motion.    It  is  not  necessary  to  state,  in 
a  case,  that  a  finding  upon  the  facts  or  a  ruling  upon  the 
law,  was  made,  where  the  finding  or  ruling  appears  in  a 
referee's  report,  or  in  the  decision  of  the  court,  upon  a  trial 
by  the  court,  without  a  jury. 


§  998«    It  is  not  necessary  to  make  a  case,  for  thepurpose  36  Hnn.  IM. 
of  moving  for  a  new  trial,  upon  the  minutes  of  the  judge,  who  '^  ^"*»  ^''* 
presided  at  a  trial  by  a  jury;  or  upon  an  aUof^tion  of  irregu- 
larity, or  surprise;  or  where  a  party  intends  toappealfrom  a 
judgment  entered  upon  a  referee's  report,  or  adltsision  of  the 
court  upon  a  trial,  without  a  jury,  and  to  rely  onl j\|{K)n  ex- 
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ceptions,  taken  as  prescribed  in  ^section  nine  hundred  and 
ninety-four  of  this  act. 


6    Abb.   N. 

a  i4'i. 

8  Daly.  481. 
'i3  UuQ,  218: 
37    Id.   314; 
43  Id  64. 
1   » iv.  Pro. 

24  WMk. 
Dig.  80. 
81  Hon.  162, 
661. 


§  999.  [Am'd  1889.]  The  judge  presiding  at  a  trial  by 
a  jury  may,  in  his  disoretioD,  entertain  a  motion,  made  upcm 
his  minutes,  at  the  same  term,  to  set  aside  the  yerdict,  or  a 
direction  dismissing  the  complaint  and  grant  a  new  Iriul  upon 
exceptions;  or  because  the  yerdict  is  f  r  excebsiye  or  lUkuffi- 
dent  damages,  or  otherwise  contrary  to  the  eyidence  or  con- 
trary  to  law.  If  an  appeal  is  taken  from  the  order  made  upon 
the  motion,  it  must  be  heard  upon  a  case  prepared  and  settled 
in  the  usual  manner. 

a4N.T.StAt«Bep.360.    128K.T.120.    29  Abb.  N.  C.  336. 


17  Hon,  607. 
12  Week. 
Dig.  662. 
10  Abb.  N.O. 
6. 
108N.T.274. 


§  1000.  [Atn'd  1877, 1882,  1895,  amendment  to  take  eTfect 
January  1,  1896.]  Upon  the  application  of  a  party  who  has 
taken  one  or  more  exceptions,  the  judge  presiding  at  a  trial 
by  jury,  may,  in  his  discretion,  at  any  time  during  the  same 
term,  direct  an  order  to  be  entered  tnat  the  exceptions  so 
taken  be  heard  in  the  first  instance  by  tiie  appellate  division 
of  the  Bupreme  court;  and  that  judgment  be  suspended  in 
the  meantime.  At  any  time  before  we  hearing  of  the  excep. 
lions  the  order  may  be  revoked  or  modified,  upon  notice,  in 
court  or  out  of  court,  by  the  judge  who  made  it;  or  it  may 
be  set  aside  for  irregularity  by  the  court  at  any  term  thereof. 
Unless  it  is  so  revoked  or  set  aside,  the  exceptions  must  be 
heard  upon  a  motion  for  a  new  triid,  which  must  be  decided 
by  the  appellate  division.  The  motion  is  deemed  to  have 
been  made  when  the  order  was  granted  ;  and  either  party 
may  notice  it  for  hearing  at  a  term  of  the  appellate  division 
upon  the  exceptions. 


94N.Y.248.  §  1001«  [Am^d  1895,  amendment  to  take  tffed  January 
U6^nVm'  ^»  ^^^^']  Where  the  decision  or  report,  rendered  upon  the 
3u  N  Y.state'  ^^^  ^^  ^^  issue  of  fact  by  the  conrt,  without  a  jury,  or  by  a 
Bep.  478.       referee,  ^ii^ects  an  interlocutory  judgment  to  be  entered ;  and 
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further  proceedings  mnt-t  hh  tiiken  before  the  court  or  a  judge  121 N.  T.  07; 
thereof,  or  a  rt-feree,  b»-f ore  a  final  j  udgment  can  be  entered,  JJ„  }^ 
a  motion  for  a  new  tnal.  upon  one  or  more  exceptions,  mny  i43}^Y?aS^. 
be  made  at  a  term  of  thti  appellate  divimon  of  the  bupnUie 
court,  atter  the  entry  of  the  interlocutory  judgmi  nt,  aud  be- 
fore the  commencement  of  thehenriug  directid  therein.  1  he 
time  within  which  the  party  must  except,  for  that  puipose, 
to  a  ruling  of  law  made  upon  such  a  tnal,  by  the  judge  or  the 
referee,  alter  the  dose  of  the  testimony,  is  ten  days  after  ser- 
vice of  a  copy  of  the  decision  or  report,  and  notice  of  the 
entry  of  the  interlocutory  judgment  thereupon. 


§  lOOd.  [Am'd  1884,  1890.1    In  n  case  not  specified  in  the  13  Hon,  224. 
last  tiiree  sections,  a  motion  lor  a  new  trial  must  in  the  firot  46  N.T.  Snp- 
instance  be  heard  and  decided  at  the  special  term,  but  where  •'•  ^t.  (J-  & 
it  U  fo'inded  upon  nn  allegation  of  error  in  a  finding  of  tact  3^  Han  322* 
or  ruling  upon  the  law,  made  l>v  tl  e  judge  upon  the  tiial,  it  S8  Id. '  482- 
cannot  be  made  unless  notice  I  heref  or  le  given  bffore  the  4lld.9. 
expiration  of  the  time  \iithin  which  an  appeal  cm  be  taken 
from  the  judgment,  and  it  cannot  be  henrd  it  a  special  term 
held  by  nnother  judge  unless  t!ie  judge  who  presided  at  the 
trial  is  dead  or  his  t^rm  of  office  hns  *  xpired,  or  he  is  dis- 
qaalified  for  any  reason,  or  he  specifically  directs  the  motion 
to  be  heard  before  another  jadge.    And  a  trial  by  a  referee 
can  not  be  reviewed  by  a  motion  for  a  new  irinlfounded  upon 
such  an  allegation  except  in  a  case  spec  ific  d  in  th  e  last  section . 


§  1008*  [Am*d  1895,  amendment  to  take  effect  January  1, 
1 896.  ]  The  provisioDS  of  this  article,  relating  to  the  procet  d- 
ings  to  review  a  trial  by  a  jury,  are  applicable  to  the  tr'al,  by 
a  jury,  of  one  or  more  specific  questions  of  fact,  nrisiug  U|  on 
the  issues,  in  an  action  triable  by  the  court.  But,  except  iu 
a  case  specified  in  section  nine  hundred  and  st  venty  of  this 
act,  II  new  trial  mny  be  granted,  as  to  some  of  the  quei^tiomi, 
so  tiied,  and  ref  ..sed  AS  to  the  others;  nnd  an  error,  in  tho 
admission  or  cxcl  si  on  of  evidence,  or  in  any  other  ruling 
or  direction  of  t'.o  jud'^e,  upon  the  trial,  may,  in  tho  disr-re- 
tion  of  the  court  which  reviews  it.  be  disregarded,  if  that 
cou't  is  of  f  piijion,  t'atsnb  tanlial  justice  dots  not  reqi  iro 
that  a  new  trial  should  be  granted.  Whera  the  judge,  who 
presided  at  the  trial,  neither  entertains  a  motion  f(  r  11  new 
trial*  nor  directs  exo^ptiOM?  taken  at  the  trial,  to  be  heard  at 
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1966  EXCEPTION?,  ETC.  §§  1004-1005 


a  term  of  the  appellnte  division  of  the  sapreme  conrt,  a  mo- 
tion for  a  new  trial  can  be  made  only  at  tne  term,  where  the 
motion  for  final  judgment  is  made,  or  the  remaining  issues 
of  fact  are  tried,  as  the  case  requires. 


§  1 004*  In  an  action  triable  by  the  court,  where  a  refer- 
ence  has  been  made,  to  report  upon  one  or  more  specific  ques- 
tions of  fact,  involved  in  the  issue,  a  motion  for  a  new  hearing 
may  be  made  at  a  special  term,  at  any  time  before  the  hearing 
of  a  motion  for  final  judgment,  or  the  trial  of  the  remaining 
issues  of  fact.  The  motion  must  be  made  upon  affidavits, 
unless  the  court,  or  a  judge  thereof,  directs  a  case  to  be 
prepared  and  settled. 


123N.T.130,       §  lOOri.    The  entry  of  final  judgment,  and  the  subsequent 

1MN.Y.363.  proceedings  to  collect  or  otherwiHC  enforce  it,  are  not  stayed 

by  an  exception,  the  preparation  or  settlement  ci  a  case,  ox 
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a  motion  for  a  new  trial,  unless  an  order  for  such  a  stay  is 
procured  and  served  ;  and  the  entry,  collection,  or  other  en- 
lorcement  of  a  judgrnent  does  not  prejudice  a  subsetiuent 
motion  for  a  new  trial  Where  a  new  trial  is  grantecl,  the 
court  may  direct  and  enforce  restitution,  as  where  judgment 
is  reversed  upon  appeal 

§  1006.  The  taking  of  an  exception,  upon  a  trial  by  a 
jury,  or  the  statement  thereof  in  a  case,  as  prescribed  in  this  24  N.Y.8iftt« 
article,  does  not  prejudice  a  motion  for  a  new  trial,  on  the    R^P-  *''*^'^- 
ground  that  the  verdict  was  contrary  to  evidence  j  out  such    123  N.Y.  120. 
a  motion  may  be  made  before  or  after  the  hearing  of  the 
exception  ^  or,  in  the  discretion  of  the  court  before  which  the 
exception  is  heard,  at  the  time  of  the  hearing. 

§  1007.  lAni'd  1883, 1884.]  The  notes  of  an  official  steno- 
grapher, or  assistant  stenographer,  taken  at  a  trial,  when 
written  out  at  length  may  be  treated,  in  the  discretion  of  the 
judge^  as  minutes  of  the  judge  upon  the  trial  for  the  purposes 
of  uns  article.  When,  by  provision  of  law,  a  justice  of  the 
supreme  court  of  this  Slate,  by  his  order^  in  writing,  duly 
entered  In  a  county  clerk's  office  in  the  judicial  district  of  said 
justice,  apportions  the  stenographer's  salary  among  the  sev- 
eral counties  of  said  judicial  district,  or  renuires  the  duplica- 
tion of  any  stenographic  notes  taken  in  saia  judicial  district, 
no  notice  of  the  application  for  said  order  shall  be  adjudged 
necessary  upon  any  board  of  supervisors  in  said  judicial  dis- 
trict, and  the  liability  for  compensation  for  such  services 
shall  be  deemed  fixed  upon  the  performance  of  the  work. 

TITLE  XL 

Trialt  vnthaut  a  Jury, 

2  1006.  If  trial  by  Jury  waived,  |  1017.  Witnesses    may  be  sab- 
action  must  be  tried  by  pcenaed. 
the  conrt.  1018.  Qeneral  powers  of  a  ref- 

1009.  Trial  by  jury  ;  how  wair-  eree  upon  a  trial. 

ed.  1019.  Referee's   report ;    when 

1010.  Decision   upon    trial   by  to    be    made,    conse- 

the  conrt,  when  to  be  queuce  of  failure, 

filed;  consequence   of  1020.  Double  or  other  increased 
fnilure.  damages. 

1011.  Reference    by  consent ;  102L  Decision  of  conrt  or  re- 

when  and  how  made.  port  of  referee,    upon 

1012.  Qualification  of  the  last  trial  of  demurrer. 

section.  1022.  Id.;   upon    trial   of  the 

1018.  CompulBory  reference  for  whole  issue  of  fact. 

the  trial  of  issues;  in  1023.  Parties  may  require  court 
what  cases  it  may  be  or  referee  to  determine 

made.  particular  questions. 

1014.  Proceedings    where    (he  1024.  Quaiiflcalions    of   a   ref- 
reference  Is  for  trial  of  eree. 

part  of  the  issues.  1025.  Several  referees  may  be 

1016.  Compulsory  reference  up-  appointed. 

on  questions  incident-  1026.  Proceedings       regulated 
ally  arising.  where  there  are  sever- 

1010.  Referee  to  be  sworn.  al  referees. 

§  1008.  lAni'd  1877.]  In  an  action  triable  by  a  jury,  if 
the  parties  waive  the  trials  by  a  jury,  of  the  issue  of  fact,  the 
action  must  be  tried  by  the  court,  without  a  jury  ;  unless  a 
reference  is  directed,  in  a  case  prescribed  by  law.  But  such 
an  action,  other  than  to  recover  damages  for  breach  of  a  con- 
tract, cannot  be  tried  by  the  court,  without  a  jury,  unless  the 
judge,  presiding  at  the  term  where  it  is  brought  on  for  trial, 
assents  to  such  a  triaL    His  refusal  so  to  assent  annuls  a  wai- 
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ver,  made  as  prescribed  in  subdivision  second,  third,  or  fourth 
of  the  next  section. 

44  nn-  *31  §  1009.  [Am?d  1877.]  A  party  may  waive  his  right  to  the 
H!9N.y'.468*.  ^^^^  of  the  issue  of  fact,  by  a  jury,  in  any  of  the  following 
31  Abb.'N.O.  modes: 

436:  8  Mlec.      x.  By  failing  to  appear  at  the  trial. 

**"*•  2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 

attorney  for  the  party. 

8.  By  an  oral  consent  in  open  court,  entered-  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury ;  or.  if 
93  N.  Y.  68».  the  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by 
83  Han,  631.  ^  jury,  before  the  production  of  any  evidence  upon  the  trial 

§  1010.  Upon  a  trial^  by  the  court,  of  an  issue  of  fact  or 
82N.  Y.  676.  of  law,  its  decision j  in  writing,  must  be  filed,  in  the  clerk's  of- 
^  ^i'^'fi^^  *^®»  within  twenty  days  after  the  final  adjournment  of  the 
8^*277  term,  where  the  issue  was  tried.    If  it  is  not  so  filed,  either 

43  Hun  443-  V^^Y  ^^Y  move,  at  a  special  term,  for  a  new  trial  upon  that 
53  Id.  82.  '  ground.  If  the  decision  has  not  been  filed,  when  the  motion  is 
heard,  the  court  must  make  an  order  for  a  new  trial,  either 
absolutely,  or  unless  it  is  filed,  within  a  time  speciflea  in  the 
order.  If  an  order  for  a  new  trial  is  made,  or  a  contingent  or- 
der for  a  new  trial  becomes  absolute,  the  costs  of  the  former 
•  trial  abide  the  event. 

3  How.  Ft.  §  1011.  [>4m»dl879.]  Except  in  a  case  specified  in  the 
N.  8. 860.  next  section,  the  whole  issue,  or  any  of  the  issues  in  an  action, 
186  N.Y.  609.  either  of  fact  or  of  law,  must  be  referred,  upon  the  consent  of 
JJ^°r  J^'  the  parties,  manifested  by  a  written  stipulation,  signed  by 
lis N  y'o94'  ^^^^^  attorneys,  and  filed  with  the  clerk.  Where  the  stipula< 
.  ^j^jj  ^^^  jjqj.  name  the  referee,  he  may  be  designated  by  the 
9  App.  DiT.  court,  on  motion  of  either  party.  Where  the  stipulation 
258.  names  the  referee,  the  clerk  must  enter  an  order,  of  course, 

referring  the  issue  or  issues  for  trial,  to  that  person  only.  If 
the  referee  named  in  a  stipulation  refuses  to  serve,  or  if  a  new 
trial  of  an  action  tried  by  a  referee  so  named  is  Ranted,  the 
court  must  appoint  another  referee,  unless  the  stipulation  ex- 
pressly provides  otherwise. 

80  Hun,  188.  §  1012.  But  a  reference  shall  not  be  made,  of  course, 
upon  the  consent  of  the  parties,  in  an  action  to  annul  the  mar- 
riage, or  for  a  divorce  or  a  separation ;  or  an  action  a^inst  a 
€X)rporation,  to  obt>ain  a  dissolution  thereof,  the  appomtment 
of  a  receiver  of  its  property,  or  the  distribution  of  its  property, 
unless  it  is  brought  by  the  Attorney-General ;  or  an  action 
wherein  a  defendant,  to  be  affected  by  the  result  of  the  trial, 
is  an  infant.  In  a  case  specified  in  this  section,  where  the  par- 
ties consent  to  a  reference,  the  court  may,  in  its  discretion, 
grant  or  refuse  a  reference ;  and,  where  a  reference  is  gran- 
ted, the  court  must  designate  the  referee. 

31  Han,  286;  §  1013.  The  court  may,  of  its  own  motion,  or  upon  the  ap- 
18  Abb.  N.C.  plication  of  either  party,  without  the  consent  of  the  other,  oi- 
S  N  v  suu  ^■^^*'  ^  ^"^^  ^^  ^^^  issues  of  fact,  by  a  referee,  where  the  trial 
Ren  imT  ^*^^  reauire  the  examination  of  a  long  account,  on  either  side, 
117  N.Y.  Ill .  **nd  will  not  require  the  decision  of  difficult  cjuestions  of  law. 
61  How.  Pr.  In  an  action,  triable  by  the  court,  without  a  jury,  a  reference 
67.  m^y  be  made,  as  prescribed  in  this  section,  to  decide  the 

129 N.Y.  96.  whole  issue,  or  any  of  the  issues;  or  to  report  the  ref creeps 
l^^.Y.669.  flnding,  upon  one  or  more  specific  questions  of  fact,  involved 

139  Id.  419.       §  1014.  Where  a  reference  is  made,  as  prescribed  in  the 


147  N.Y.  237. 
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last  section,  to  report  upon  aspeciflcnue»tion  of  fact,  involved 
in  the  issue,  and  toe  determination  of  one  or  more  other  issues 
is  necessary,  in  order  to  enable  the  court  to  render  judgrment, 
they  must  be  tried,  either  before  or  after  the  filing  of  the  re- 
port, as  the  court  directs,  and  either  bya  jury,  or  by  the  court, 
without  a  jury  as  the  case  requires.  Where  they  are  tried  by 
a  jury,  apph'cation  for  judgment  must  be  made  upon  the  ver- 
dict and  tne  report. 

§  1015.  The  court  may  likewise,  of  its  own  motion,  or  JL^'^-  ^''''■ 

upon  the  application  of  either  party,  without  the  consent  of  the  {g   y^j^j,    j^ 

other,  direct  a  reference  to  take  an  account,  and  report  to  ^J   3^^  .*  j j* 

the  court  thereon,  either  with  or  without  the  testimony,  after  4i(j. 

interlocutory  or  final  judgment^  or  where  it  necessary  to  do  39  Hun,  620. 

»o,  for  the  mformation  of  the  court;  and  also  to  determine  186N  Y.  •''08. 
and  report  upon  a  question  of  fact,  arising  in  any  stage  of  the     *  bUbo.  64. 
action,  upon  a  motion,  or  otherwise,  except  upon  the  plead-    jj  ^^.^  ^ 
ings. 

§  1016.  A  referee,  appointed  as  prescribed  in  either  of  jq  p^y  jg^ 
the  foregoing  sections  of  this  title,  must,  before  proceeding  to  ^3^  jj^  y  ^^ 
hear  the  testimony,  be  sworn  faithfully  and  fairly  to  try  the 
issues,  or  to  determine  the  questions  referred  to  him,  us  tho 
case  requires,  and  to  make  a  just  and  true  report,  according 
to  the  best  or  his  understanding.    The  oath  may  be  adminis- 
tered by  an  officer  specified  in  section  eight  hund red  and  forty-  . 
two  of  this  act.  But  where  all  the  parties,  whose  interests  will 
be  affected  by  the  result,  are  of  age,  and  present,  in  person 
or  by  attorney,  they  may  expressly  waive  the  referee's  oath. 
The  waiver  may  be  made  by  written  stipulation,  or  orally.    If 
it  is  oral,  it  must  be  entered  in  the  referee's  minutes. 

§  101*7.  A  witness  may  be  subpoenaed  to  attend  before  a 
referee,  appointed  as  prescribed  in  either  of  the  foregoing  sec- 
tions of  this  title,  to  testify,  and,  in  a  proper  case,  to  bring 
with  him  a  book,  document  or  other  paper,  as  upon  a  trial  by 
the  court. 

§  1018.  The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  o-»f  y  wo 
an  issue  of  law,  must  oe  brought  on  upon  like  notice,  and  con-  £  Ran  inb* 
ducted  in  Uke  manner,  and  the  papers  to  be  furnished  there-  30  id.  512.  * 
upon  are  the  same,  and  are  furnished  in  like  manner,  as  where  14  CiT.  Pro. 
the  trial  is  by  the  court,  without  a  jury.    The  referee  exerci-  62. 
ses.  upon  such  a  trial,  the  same  power  as  the  court,  to  grant 
adjournments,  to  preserve  order,  and  to  punish  the  violation 
thereof.    Upon  the  trial  of  an  issue  of  fact,  the  referee  exer- 
cises also  the  same  power  as  the  court,  to  allow  amendments 
to  the  summons,  or  to  the  pleadings ;  to  compel  the  attendance 
of  a  witness  by  attachment ;  and  to  punish  a  witness  for  a 
contempt  of  court,  for  non-attendance,  or  refusal  to  be  sworn, 
or  to  testify.  Upon  the  trial  of  an  issue  of  law,  the  referee  ex- 
ercises the  same  power  as  the  court,  to  permit  a  party  in  fault 
to  plead  anew  or  amend  ;  to  direct  the  action  to  be  divided 
into  two  or  more  actions ;  to  award  costs,  and  otherwise  to 
dispose  of  any  question,  arising  upon  the  decision  of  the  issue 
referred  to  him.    The  powers,  conferred  by  this  section,  are 
exercised  in  like  manner,  and  upon  like  terms,  as  similar  pow- 
ers are  exercised  by  the  court,  upon  a  trial 

§  1019.  [Am^dlSSQ.]    Upon  the  trial  by  a  referee,  of  an 
issue  of  fact,  or  an  issue  of  law,  or  where  a  reference  is  made   ^  m^Iro^^' 
as  prescribed  in  section  one  thousand  and  fifteen  of  this  act,    S  How  Pr 
tile  refen^s  written  report  must  be  either  filed  with  the    119,       *     * 
derk,  or  delivered  to  tne  af.toruey  for  one  of  the  parties,   m  n.  T.  111. 

83  Hun,  492. 
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17  CiT.  Pro. 

19. 

21   Abb.  N. 

C.  288. 

80  Abb.  N. 

0.898. 


34  N.T.State 
Rep.  824. 
53  Han,  82. 


ff3Hun,441. 
20  N  Y.State 
Bep.  166. 
114  N.Y.  674. 
36  N.T.Stote 
Rep.  63. 
124  N.  Y.  83. 
182  N.Y.  488. 
88  Han.  468. 

11  Bfioo.  669. 

14  Id.  309 
70  SUteRep. 
177. 

91  Hnn  602. 

92  Id.    386. 


13  Misc.  607. 
146  N.Y.  681. 


within  sixty  days  from  the  time  when  thd  oanse  or  matter  ia 
finally  submitted,  otherwise  either  party  may,  before  it  is 
filed  or  delivtired,  serve  a  notice  upon  the  att<  >mey  for  the 
adverse  party,  that  he  elects  to  end  the  reference.  In  such 
a  case  the  action  must  thenceforth  proceed  as  if  the  refer- 
ence had  not  been  directed,  and  the  referee  is  not  entitled  to 
any  fees. 

§  1020.  Where  the  double,  treble,  ur  any  other  increased 
damages  are  given  by  statute,  the  decision  of  the  court,  or  the 
report  of  the  referee,  must  specify  the  sum  awarded  as 
single  damages,  and  direct  judgmeut  for  the  increased  dam- 
ages. 

§  1021.  [Am*d  1879,  1895,  amendment  to  take  rffeH  January 
1,  1896.]  The  deciRion  olf  the  court,  or  the  report  of  a  referee, 
upon  the  trial  of  a  demurrer,  or  upon  the  trial  of  the  issues 
01  fact  or  law,  where  a  nonsuit  is  granted,  must  direct  tue 
final  or  interlocutory  judgment  to  be  entered  tlnrcupon, 
and  in  any  such  case  it  shall  not  be  necessary  for  the  court 
or  referee  to  make  any  finding  of  fact.  Where  it  directs  an 
interlocutory  judgment,  with  leave  to  the  party  in  fault  to 
plead  anew  or  amend  or  permitting  the  action  to  be  divided 
into  two  or  more  actions,  and  no  other  Irbuc  remains  to  be 
dispoi^ed  of,  it  may  also  direct  the  final  judgment  to  be  en- 
tered if  the  party  in  fault  fails  to  comply  ^ith  any  of  the 
directions  given  or  terms  impose  d. 

§1022.  [^m'dl877,  ISM,  lS95,amendmeni  to  take  effect  Jan- 
uary 1,  1896.]  The  decision  of  the  court  or  the  repoit  of  a 
referee,  upon  the  trial  of  the  whole  iRSues  of  fact,  may  Rtate 
separately  the  facts  found  and  the  conclusion 8  of  law,  and  di- 
rect the  judgment  to  be  entered  tbe*^eon,or  the  court  or  referee, 
may  file  a  decision  stating  concisely  the  grounds  upon  which 
the  issues  have  been  decided,  and  direct  the  judgment  to  bo 
entered  thereon,  which  decision  so  filed  shall  form  pai  t  of 
the  judgment-roU.  In  an  action  where  the  co^ts  aie  in  the 
discretion  of  the  court,  the  decision  or  report  must  award  or 
deny  costs,  and  if  it  awards  costs,  it  must  c^esignate  the  pnrty 
to  whom  the  costs  to  be  taxed  are  awarded.  Whenever  judg- 
ment is  entered  on  a  decision  which  does  not  state  separatf-ly 
the  facts  found,  the  defeateit  party  may  file  an  exception  to 
such  decision,  in  which  case,  on  an  appeal  from  the  judg: 
ment  entered  thereon  upon  a  caseconttiining  exceptions,  the 
appellate  division  of  the  supreme  court  shall  review  a'i  ques- 
tions of  fact  and  of  law,  and  may  either  modify  or  aflfivm  the 
judgment,  or  order  appealed  from,  award  a  new  trial,  or 
grant  to  either  party  the  judgmeut  which  the  facts  wtrrBut. 

§  1028.  [RepeaM,  1894.] 

^  102'l«  A  referee,  appointed  by  the  court,  mast  be  free 
from  all  just  objections;  and  no  person  shall  be  so  appointed, 
to  whom  idl  the  parties  object,  except  in  an  action  to  annul  a 
marriage,  or  for  a  divorce,  or  a  separation.  A  jndge  cannotbe 
appointed  a  refer*  e,  in  an  action  brought  in  the  court  of 
which  he  is  a  ju  ige,  except  by  the  written  consent  of  the 
parties;  and  in  that  case  hf  cannot  receive  any  compensation 
as  referee. 

§  1025*  Where  the  court  is  authorized  to  appoint  a  ref- 
eree, it  may,  in  its  discret  on,  appoint  ei^er  one  or  three, 
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And  where  a  reference  is  made  by  consent  of  the  parties^ 
they  may  select  any  number  of  referees,  not  exceeding  five, 

§  1026.  Where  the  reference  is  to  more  than  one  referee, 
all  must  meet  together,  and  hear  all  the  allegations  ana 
proofs  of  the  pai-ties ;  but  a  majority  may  appoint  a  time 
and  place  for  tne  trial,  decide  any  question  which  arises  upon 
the  trial,  sig:n  a  report,  or  settle  a  case.  Either  of  them  may 
administer  an  oath  to  a  witness ;  and  a  majority  of  those 
present,  at  a  time  and  place  appointed  for  the  trial,  may  ad- 
journ the  trial  to  a  future  day. 

TITLE  lU. 

TricU  jurorSy  except  in  New  York  and  Kings  counties  :  mode 

of  selecting  thenif  and  of  procuring  thetr  attendance,  • 
Aeticlb  1.  Q-ialificatioofl  And  exemptions  of  trial  jurors. 

2.  Mode  of  selectiDg.  drawing,  and  procuring  the  attendance 

of  trial  iurorn,  in  ordlnsry  cares. 

3.  Mode  of  striking  and  procuring  a  special  jury,  and  of  pro- 

curing a  foreign  jury. 

4.  Penalties  for  non-attendance. 

ARTICLE  FIRST. 

Qualifications  and  Exbmptionb  of  Tbial  Jubobs.  * 
i  1027.  Qualifications     of    trial       2  1031.  Evidence  ofexemptioo  In 
Jurors.  certain  cascH. 

1028.  Additional   provision   re-  1032.  When  juror   to    be  di»- 

specting  property  qnal-  charged  from  serving, 

incations.  1033.  When  juror  to  be  excused 

1029.  Certain     public     officers  from  serving. 

disqualified.  1084.  Application  ofthis  article, 

1080.  Persons  entitled  to  claim  as  respects  New  York 

exemption   Irom     ser-  and  Kings  counties, 

vice.  • 

§  1027.  [Am*d  1895.]  In  order  to  be  qualified  to  serve, 
as  a  trial  juror,  in  a  court  of  record,  n  person  must  be: 

1.  A  male  citizen  of  the  United  States,  and  a  resident  o£ 
the  count  J. 

2.  [Am'd  1895,  amendment  to  take  ^eci  September  1,  1896.] 
Not  less  than  twenty-one  nor  more  than  seventy  years  of  age. 

8.  Assessed,  for  personal  property,  belonging  to  him,  in  his 
own  right,  to  the  amount  of  two  hundred  and  fifty  dollars :  or 
the  owner  of  a  f;'eehold  estate  in  real  property,  situated  in 
the  county,  belonging  to  him  in  his  own  right,  of  the  value  of 
one  hundred  and  fifty  dollars ;  or  the  husband  of  a  woman 
who  is  the  owner  of  a  like  freehold  estate,  belonging  to  her,  in 
her  own  right. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm 
or  decrepit. 

5.  Free  from  all  legal  exceptions ;  of  fair  character  ;  of  ap- 
proved integrity ;  of  soimd  judgment ;  and  well  informed. 

g  1028.  But  a  person  who  was  assessed,  on  the  last  assess- 
ment-roll of  the  town,  for  land  in  his  possession,  held  under  a 
contract  for  the  purchase  thereof,  upon  which  improveraent-j*, 
owned  by  him,  have  been  made,  to  the  value  of  one  hundred 
and  fifty  dollars,  is  qualified  to  serve  iwa  trial  juror,  although 
he  does  not  possess  either  of  the  qualifications  specified  in  sub- 
division third  of  the  last  section,  if  he  is  qualified  in  every 
other  respect. 

§  1029.  Each  of  the  following  officers  is  disqualified  to 
serve  as  a  trial  juror : 

•  See  c.  369,  L.  1895,  creating  a  coinmisAioDer  of  Jurors  for  each 
county  having  a  populatiou  of  three  hundred  tbonsNod  nr  more  except 
New  York  and  Kings,  also  proviUintc  for  the  making  up  of  jury  listH  and 
ibe  drawing  and  servKe  of  j urort.  ^^ 
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1.  The  Gk)vernor  ;  the  Lieutenant-Grovemor ;  the  Govemor'i 
private  secretary. 

2.  The  Secretary  of  State  ;  the  Comptroller ;  the  State 
Treasurer ;  the  Attorney-General ;  the  State  Engineer  and 
Surveyor ;  a  Canal  Commissioner ;  an  Inspector  of  State  Pris- 
ons ;  a  Canal  Appraiser ;  the  Superintendant  of  Public  In- 
struction ;  the  Superintendent  of  the  Bank  Department ;  the 
Superintendent  of  the  Insurance  Department ;  and  the  deputy 
of  each  officer^  specified  in  this  subdivision. 

8.  A  member  of  the  Legislature,  during  the  session  of  the 
house,  of  which  he  is  a  member. 
4.  A  judge  of  a  court  of  record,  or  a  surrogate. 
6.  A  sheriff,  under-sheriff,  or  deputy-sheriff. 
6w  The  clerk  or  deputy-clerk  of  a  oourt  of  record 

\  1 1080.  [iim'(I1879, 1883, 1890, 1895, 1896.]  Each  of  the 
foflowing  persons,  although  qualified,  is  entitled  to  exemp- 
tion from  servioe  as  a  trial  juror,  upon  his  claiming  exemp- 
tion therefrom  : 

I.  A  clergy  man,,  or  a  minister  of  any  religion  officiating  as 
such,  and  not  following  any  other  calling. 

.      2.  A  resident  officer  of,  or  au  attendant,  assistant,  teacher, 

'   or  other  person  aotually  employed  in  a  State  asylum  for 

.   lunatics,  idiots,  or  habitual  drunkards. 

'  3.  [Am'd  1896,  amendrntnt  to  take  e/fect  September  1,  1896.] 
The  agent  or  warden  of  the  state  prison,  the  keeper  of  a 
30unty  jail,  or  a  person  actually  employed  in  a  state  prison 
or  county  jail  and  the  keeper  of  every  alms-house. 

4.  [Am'd  1896,  arMndment  to  take  ^ed  S€pteml)er  1,  1895.] 
A  practising  physician  or  surgeon,  having  patients  requiring 
his  daily  professional  attention,  a  licensed  pharmacist  aotu- 
allj  engaged  in  his  profession  as  a  means  of  livelihood,  and 
a  auly  registered  veterinary  surgeon  actually  engaged  in  his 
profession  as  a  means  of  livelihood. 

5.  An  attorney  or  counselor  at  law  regularly  engaged  in  the 
practice  of  the  law  as  a  means  of  livelihood. 

6.  A  professor  or  teacher  in  a  college  or  academy. 

7.  A  person  aotually  employed  in  a  glass,  cotton,  linen, 
woolen  or  iron  manufacturing  company,  by  the  year,  month 
or  season. 

8.  A  superintendent,  engineer,  or  collector  on  a  canal,  auth- 
orized by  the  law  of  the  State,  which  is  actually  construct- 
ed and  navigated. 

9.  A  master  engineer,  assistant  engineer,  or  fireman,  aotu- 
ally employed  upon  a  steam  vessel,  making  regular  trips. 

10.  A  superintendent,  conductor,  or  engmeer,  employed  by 
a  railroad  company,  other  than  a  street  railroad  company,  or 
an  operator  or  assistant  operator,  employed  by  a  telegraph 
company,  who  is  actually  doing  duty  in  an  office,  or  along  the 
railroad  or  telegraph  line  of  the  company,  by  wnich  he  is  em- 
ployed. V 

II.  An  officer,  non-commissioned  officer,  musician  or  private 
of  the  national  guard  of  the  State,  performing  military  duty, 
cr  a  person  who  has  been  honorably  discharged  from  the 
iiational  guard,  after  five  years  service  in  either  capacity. 

l4.  A  person  who  has  been  honorably  discharged  from  the 
military  forces  of  the  State,  after  seven  years  faithful  service 
therein.  But  in  order  to  entitle  a  person  to  exemption,  under 
this  subdivision,  his  sei*vice  must  have  been  performed  before 
the  twenty- third  day  of  April,  eighteen  hundred  and  sixty- 
two,  either  as  a  general  or  staff -officer,  or  as  au  officer,  non- 
commissioned officer,  musician  or  private  in  a  uniformed  bat- 
talion, company  or  troop  of  the  militia  of  tlio  State,  and 
armed,  uniformed  and  equipped  according  to  in  w ;  or  a  por- 
tion thereof,  during  that  period  and  in  that  capacity,  ana  the 
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remainder  since  the  twentj^-third  day  of  April,  eighteen  hun- 
dred and  sixty -two,  as  a  member  of  the  national  guard  of  the 
Stat«. 

13.  A  member  of  a  fire  company  or  fire  department  duly 
or;ranized  according  to  law  of  the  Stale  antl  performing  his 
duties  therein  ;  or  a  person  who,  after  faithfully  serving  five 
successive  years  in  such  a  fire  company  or  fire  department, 
has  been  honorably  discharged  therefrom. 

14.  A  duly  licensed  engineer  of  steam  boilers,  actually  em- 
ployed as  such. 

1 5.  A  person  otherwise  specially  exempted  by  law. 

J$  1031.  lAm'd  1886.]  The  evidence  of  the  right  to  ex- 
emption as  prescribed  in  the  last  section  is  as  follows  : 

1.  Under  subdivision  sect)nd  thereof,  the  certificate  of  the 
sui>erintendent  or  other  principal  officer  of  the  a.sylum. 

2.  Under  subdivision  third  thereof,  the  certificate  of  the 
warden  or  other  principal  officer  of  tpe  State  prison,  or  the 
sheriff  of  the  county,  as  the  case  requires. 

3.  Under  subdivision  eleventh  thereof,  where  the  applicant 
is  a  non-commissioned  officer,  musician  or  private  in  a  com- 
pmy  or  troop  of  the  national  guard,  the  certificate  of  the 
commanding  officer  of  the  company  or  troop,  accompanied 
with  proof  by  affidavit  of  the  genuineness  or  the  signature 
thereto. 

4.  Under  the  la.st  clause  of  subdivision  eleventh,  or  under 
sulxlivision  twelfth  thereof,  in  the  discretion  of  the  court,  the 
discharge  of  the  person  from  military  service,  if  it  shows  the 
facts  entitling  him  to  exemption. 

5.  Ualor  the  fii*st  clause  of  subdivision  .thirteenth  thereof, 
where  the  aoulicant  is  und'^r  the  rank  of  foreman,  the  certifi- 
cate of  the  foreman,  or  other  chief  officer  of  the  company  to 
which  the  applicant  belongs,  accompanied  with  proof,  by  affi- 
davit, of  the  genuineness  of  the  signature  thereof. 

6.  Under  tne  la.st  clause  of  subdivision  thirteenth  thereof, 
the  certificate  of  the  chief  engineer  of  the  fire  department  of 
the  city  or  village  where  the  service  was  performed,  or  of  the 
mayor  or  president  of  the  citv  or  village,  accompanied  with 
proof  J  by  affidavit  or  acknowledgment,  of  the  genuineness  of 
the  signature  thereof,  which  certificate,  so  proved,  accom- 
paniecl  by  a  notice-indorsed  thereon  that  the  applicant  claims 
exemption  from  jury  duty  for  a  perioil  specified  therein,  may 
be  filed  in  the  office  of  the  clerk  of  the  county  where  such  ap- 
plicant resides.  From  the  date  of  such  filing  such  applicant 
shall  not  be  liable  to  perform  any  jury  duty  in  the  county 
where  such  certificate  and  notice  are  filed  during  the  period 
specified  in  such  notice ;  and  the  county  clerk  shtul  thereupon 
erase  the  name  of  such  applicant  from  the  jury  lists,  and  de- 
stroy the  ballot  before  drawing  another  jurv.  A  certificate 
specified  in  subdivisions  one,  two,  three  and  five  of  this  sec- 
tion must  be  dated  within  three  months  prior  to  the  time  of 
presenting  it  and  filed  with  the  clerk  of  the  court  to  which  it 
IS  presented.  In  case  the  certificate  and  notice  provided  for 
in  subdivision  six  of  this  section  is  not  filed  as  therein  pro- 
vided the  applicant  shall  not  be  entitled  to  exemption  for  any 
cause  specified  in  the  last  clause  of  sulxlivision  thirteen  of 
section  one  thousand  and  thirty  of  this  act. 

§   1032.  The  court  must  discharge  a  person  from  serving   seN.T.StaU 
as  a  trial  juror,  in  either  of  the  following  cases :  Rep.  io. 

1.  Where  it  satisfactorily  appears  that  he  is  not  qualified. 

3.  Where  it  satisfactorily  api>ears  that  he  is  exempt,  and  he 
olaims  the  benefit  of  the  exemption. 
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"Where  a  person  is  discharged,  for  either  of  the  causes  speci- 
fied in  this  section,  the  clerk  must  destroy  the  ballot,  contain- 
ing his  name. 

§  1033.  Upon  satisfactory  proof  of  the  facts,  a  court,  at 
the  term  to  which  a  person  is  returned  as  a  trial  juror,  must 
excuse  him  from  serving  during  the  whole,  or  a  portion  of  the 
term,  in  either  of  the  following  cases : 

1.  Where  he  is  a  justice  of  the  peace,  or  executes  any  other 
civil  office,  the  duties  of  which  are,  at  the  time,  inconsistent 
with  his  attendance  as  a  juror. 

2.  Where'he  is  a  teacher  in  a  school,  actually  employed  and 
serving  as  such. 

8.  Where,  for  any  other  reason,  the  interests  of  the  public, 
or  of  the  juror,  will  be  materially  injured  by  his  attendance  ; 
or  his  own  health,  or  the  health  of  a  member  of  his  family, 
requires  his  absence  ;  or  he  is  temporarily  incapacitated,  for 
any  reason,  from  properly  discharging  the  duties  of  a  juror. 

Where  a  person  is  execused,  in  either  of  the  cases  specified 
in  this  section,  the  ballot,  containing  his  name,  must  be  re- 
turned to  the  box  from  which  it  was  taken. 

§  1034.  Section  ten  hundred  and  twenty-nine  of  this  act 
applies  throughout  the  State.  The  remainder  of  this  article 
does  not  apply  to  the  city  and  county  of  New  York,  or  the 
county  of  Kings. 

ARTICLE  SECOND. 

Mode  op  sELBcrriNO,  drawing,  and  procuring  the  Attend- 
ance OF  Trial  Jurors,  in  ordinary  Cases.  * 

{1035.  Certain   town  officers  to  ed  with  copies  of  jury 

make     lists     of     trial  lists. 

Jurors.  §  1060.  Names  of  jurors  who  have 

1036.  Names   of  jurors    to   be  served,   to  be  kept  in 

taken  from  assessment-  separate  box. 

roll.  1051.  Jurors  to  be  drawn  from 

1037.  Duplicate  Juror  lists  to  be  that  box  when  first  box 

made  and  tiled.  is  exhausted. 

1038.  County  clerk  to  make  and  1052.  A  third  Jury  box  to    be 

deposit  ballots.  kept. 

1089.  County  clerk  to  destroy  1063.  When  old  ballots  therein 

old  ballots.  to   be   destroyed,    and 

1040.  Jurors    so    returned    to  new  ballots  deposited. 

serve  for  three  years.  1054.  Jurors  when  to  be  drawn 

1041.  Wards  of  certain  cities  to  from  third  box. 

be    considered    towns,  1055.  How  such  jurors  to  be  no- 

etc.  tified. 

1042.  When    and    how    many  1056.  Justice  of  Supreme  Court, 

jurors,   for    courts    of  or  county  judge,  mav 

record,  to  be  drawn.  j             order  drawing  of  addi- 

1043.  Notice  of  drawing.  tional  lurors. 

1044.  Sheriff  and  county  judge  1067.  Proceedings    upon    such 

to  attend  drawing.  order. 

1045.  Sheriflf  or  county  judge,  1058.  For  what  courts,  and  by 

not    appearing,  to    oe  whom,   additional    ju- 

again  notified,  etc.  rors  may  be  ordered. 

1046.  Certain  officers  required  1059.  How  such  additional  Ju- 

to  be  present  at  draw-  rors  drawn  and  notified, 

ing.  1060.  Power  of  county  judge,  as 

1047.  Mode  of  drawing  jurors;  to  attendance  of  jurors. 

minute  of  drawing;  list  1061.  Powers  of  deputy  county 

to  be  delivered  to  sher-  clerk,   under    this   ar- 

Iflr.  tide. 

1048.  Sheriff  to   notify  Jurors  1062.  This  article  not  applicable 

and  make  return.  to  New  Yorkand  Eings 

1049.  Applicants  to  be  furnish-  counties. 

*  See  c.  869,  L.  1895    creating  a  commissioner  of  jurors  for  each 

oountv  having  a  population  of  three  hundred  thousand  or  more,  except 
New  York  and  Kings,  also  providing  for  the  making  up  of  jury  lists  and 
the  drawing  and  service  of  jurors.  -y,,,  _cu  uy  ^^  ^  ^^  .^^ 
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p  1035.  Tlie  supervisor,  town  clerk  and  assessors  of  each 
town,  must  meet  on  the  first  Monday  of  July,  in  the  year  one 
thousand  eight  hundred  and  seventy-eight,  and  in  each  third 
year  thereafter,  at  a  place  within  the  town,  appointed  by  the 
siiper\'isor  :  or,  in  case  of  his  absence,  or  of  a  vacancy  in  his 
office,  by  the  town  clerk  ;  for  the  purpose  of  making  a  list  of 
pei*sons  to  serve  as  trial  jurors,  for  the  thea  ensuing  three 
vears.  If  tbey  fail  to  meet,  on  the  day  specified  in  this  sec- 
tion, they  must  meet  as  soon  thereafter,  as  practicable. 

§  1036.  [Am'd  1877.]  At  the  meeting,  specified  in  the 
last  section,  the  officers  present  must  select,  from  the  last 
ajsses&iucat-roU  of  the  town,  and  make  a  list  of,  the  names  of 
all  persons,  whom  they  believe  to  be  qualified  to  serve  as  trial 
jurors,  as  prescribed  in  the  last  article. 

§  1037.  Duplicate  lists  of  the  names  of  the  persons  so 
selected,  showing  the  place  of  residence,  and  other  proper  ad- 
ditions, of  each  of  them,  as  far  as  those  particulars  can  be 
conveniently  ascertained,  must  be  made  out,  and  signed  by 
the  officers,  or  a  majonty  of  them.  Within  ten  days  after  the 
ixieeting,  one  of  the  lists  must  be  transmitted,  by  those  of- 
ficers, to  the  countv  clerk,  and  filed  by  him ;  and  the  other 
must  be  filed  with  the  town  clerk. 

§  1038.  On  the  first  Monday  of  August,  after  the  lists 
have  been  transmitted  to  him,  the  county  clerk  must  prepare 
suitable  ballots,  by  writing  the  name  of  each  person  thus 
selected,  as  contained  in  the  lists,  with  his  place  of  residence, 
and  other  additions  on  a  separate  piece  of  paper.  The  bal- 
lots must  be  uniform,  a^i  nearly  as  may  Ix?,  in  appearance; 
and  the  clerk  must  deposit  them  in  the  box,  kept  for  that  pur- 
pose. 

§  1039.  lAm'd'iSm.]  Before  depositing  the  ballots  the 
county  clerk  must  destroy  each  ballot  remaining  in  either  of 
the  Iwxes'kept  by  him  anci  containing  the  name  of  a  resident 
of  a  town  for  which  a  new  list  has  l>een  transmitted.  If  for 
any  reason  the  list  from  a  town  is  not  leceived  by  the  county 
clerk  by  the  first  Monday  of  August,  he  shall  give  immediate 
notice  thereof  U)  the  town  clerk,  and  it  must  be  transmitted 
as  siKin  thereafter  as  practicable  ;  and  if  after  the  same  is  re- 
ceived by  the  county  clerk  it  has  been  or  shall  be  lost  or  des- 
troyed, he  must  forthwith  give  notice  thereof  to  the  town 
clerk,  and  a  copy  of  the  duplicate  list  on  file  in  the  town 
clerk's  office,  certified  by  him  to  be  correct,  or  if  that  dupli- 
cate is  also  lost  or  destroyed,  or  cannot  be  found,  a  new  list 
to  be  made  forthwith,  as  prescribed  for  making  the  original 
list,  must  be  transmitted  t<>  the  c<>unty  clerk  as  S(x)n  there- 
after as  practicable  ;  and  the  county  clerk  must  prepare  new 
ballots,  and  destroy  the  old  ballots,  containing  the  names  of 
residents  of  that  town  inunediately  after  the  receipt  by  him 
of  the  list  therefrom. 

§  1040.  Each  person,  whose  name  is  contained  in  a  list, 
so  transmitted,  must,  unless  he  is  excused  or  discharged, 
serve,  as  a  trial  juror,  for  three  years  from  the  first  Monday 
of  August  of  that  year,  and  thereafter  until  another  list,  from 
bis  town,  is  received  and  filed. 

§   1041.  {Am'd  1877,   ISSt.]    Each  ward  of  the  city  of   92N.Y.  128. 
Utica  is  oonsidered  a  town  for  the  purposes  of  this  article  ; 
and   the  supervisor  and  assessor  of  that  ward  must  execute 
the  duties  of  the  supervisor,  town  clerk,  and'  assessors  of  a 
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town,  as  prescribed  in  the  foresroing  sections  of  this  article, 
except  that  a  diiplicuJe  of  the  list  of  jurors  made  by  them 
must  be  filed  in  the  office  of  the  clerk  of  the  city.  In  the  city 
of  Albany  the  recorder  of  said  city  shall  perform  the  duties 
imposed  by  this  title  upon  the  supei-\'isor,  town  clerk  and 
assessors  of  towns.  In  Albany  county^  grand  jurors  shall 
hereafter  be  drawn  from  the  box  containmg  the  names  of  petit 
jurors  selected  for  said  county  in  the  same  manner  as  petit 
jurors,  and  hereafter  no  separate  list  of  grand  jurors  sl)all  be 

grepared  for  said  county.  In  each  of  the  other  cities  of  the 
tate  the  like  duties  must  be  performed  by  the  officers,  and 
in  the  manner  prescribed  by  law.  A  city,  wherein  two  or 
more  assessors  are  elected  for  the  entire  city,  is  considered  a 
town  for  the  purposes  of  this  article,  except  where  the  officers 
who  are  to  perform  the  duties  of  the  supervisor,  town  clerk  or 
assessor,  as  prescribed  in  this  article,  are  specially  designated 
by  law. 

§  1042.  [Am*d  1894,  1895,  amendment  to  take  effect  Jan^ 
wiry  1,  1896.]  On  a  day  designated  by  the  county  olerft,  not 
less  than  fourteen  nor  more  than  twenty  days  before  the  day 
appointed  for  holding  each  trial  term  of  the  supreme  conrt; 
or  01  the  county  court,  except  a  term  deBignated  for  Uie  hear- 
ing and  decision  of  motions  and  trial  and  other  proceedings 
without  a  jury;  or  of  a  major's  or  recorder's  court,  at  which 
issues  are  triable  by  a  jury;  or  on  the  day  to  which  the  draw- 
ing is  adjourned,  as  prescribed  in  section  ten  hundred  and 
forty -five  of  this  act,  the  clerk  of  the  county  in  which  the 
term  is  to  be  held,  in  case  such  county  contains  less  than 
one  hundred  thousand  inhabitants,  must  draw  the  names  of 
thirty-six  persons,  and  in  counties  containing  one  hundred 
thousand  inhabitants  or  over  the  names  of  forty-eight  per- 
sons, and  any  additional  number  ordered  according  to  mw, 
ta  serre  as  trial  jurors  at  the  term. 

§  1048.  [Am*d  1895,  1896,  amendment  to  take  effect  Septem- 
ber 1,  1896.  J  At  least  six  dnys  before  the  drawing  the  county 
clerk  must  publish  a  notice  thereof  in  a  newspaper  published 
in  the  county,  if  there  is  one;  or  if  there  is  none  he  must 
affi.x  a  notice  thereof  on  the  outer  door  of  the  building  where 
the  term  for  which  the  jurors  are  to  be  drawn  is  appointed 
to  be  held.  He  must  also  at  least  three  days  before  the  time 
appointed  for  the  drawing  cause  notice  thereof  to  be  served 
upon  the  sheriff  of  the  county  and  upon  the  county  judge, 
or,  in  case  of  his  absence  or  illness,  upon  the  special  county 
judge,  or,  in  a  county  where  there  is  no  special  county 
judge,  upon  the  surrogate  or  upon  any  justice  of  the  su- 
pr  me  court  residing  within  said  county. 

§  11144.  [Am'd  189'j,  amendment  to  take  effect  September  1, 
1896.]  At  the  time  so  appointed  the  sheriff  of  the  county, 
pr  his  under  sheriff,  and  the  county  judge,  or,  if  notice  has 
been  served  unon  any  other  officer,  in  the  absence  or  illness 
of  the  latter,  as  prescribed  in  the  last  section,  either  the 
county  judge  or  that  officer  or  either  of  the  other  officers 
mentioned  in  the  last  section  must  attend  at  the  clerk's  office 
cf  the  county  to  witness  the  drawing  of  the  jurors. 

5  1045.  [Ayn-d  1896,  amendment  to  take  iffed  September  1, 
1896.]  If  the  sheriff  or  under  sheriff,  and  either  the  county 
judge,  or,  in  a  case  specificNl  in  the  last  two  sections,  an 
officer  in  place  of  the  county  judge,  do  not  appeai*,  the  cierk 
must  adjourn  tlie  drawing  of  the  jurors  to  the  next  day. 
Thereupon  the  clerk  must  Forthwith  cause  to  be  served  upon 
the  *  absent  sheriff,  or  county  judge,  or  two  or  more  justices 
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of  peace  of   the  county,  notice  to  attend  the  drawing  on 
the  adjonmed  day. 

§  ICH'n  It  the  sheriff  or  under-sheriff,  and  the  county 
judge,  or  if  the  sheriff,  under-sheriff,  or  county  judge,  to- 
gether with  two  justices  of  the  pence  of  the  county,  appear  at 
the  adjourned  day,  but  not  otherwise,  the  clerk  must  pro- 
ceed, in  the  presence  of  the  officers  so  appearing^  to  draw  the 
jurors. 

§  1047.  The  drawing  must  be  conducted  as  follows  : 

1 .  The  clerk  must  shake  the  box  containing  the  ballots,  so  as 
thoroughly  to  mix  them. 

2.  He  must  then,  without  seeing  the  name  contained  in  any 
ballot,  publiclv  draw  out  of  the  box  one  ballot ;  and  continue 
to  draw,  in  like  manner,  one  ballot  at  a  time,  until  the  re- 
quisite number  has  been  drawn. 

4.  A  minute  of  the  drawing  must  be  kept,  by  one  of  the  at> 
tending  officers,  in  which  must  be  entered  the  name  contained 
in  each  ballot  drawn,  before  another  ballot  is  drawn.  • 

4.  If,  after  drawing  the  recjuisite  number,  the  name  of  a 
person  has  been  drawn,  who  is  dead ^  or  insane,  or  who  has 
permanently  removed  from  the  county,  to  the  knowledge  of 
an  attending  officer,  an  entry  of  that  fact  must  be  made  in  the 
minute  of  the  drawing,  and  the  ballot,  containing  that  per- 
on's  name,  must  be  destroyed.  Whereui>on,  another  ballot 
must  be  drawn,  in  its  place,  and  the  name  contained  therein 
must  be  entered,  in  like  manner,  in  the  minute  of  the  drawing. 

5.  The  same  proceedings  must  be  had,  as  often  as  necessary, 
until  the  req^uisite  number  of  jurors  has  been  obtained. 

6.  The  minute  of  the  drawing  must  then  be  signed  by  the 
clerk,  and  the  other  attending  officers,  and  Aled  in  the  clerk's 
office. 

7.  A  list  of  the  names  of  the  persons  so  drawn,  showing 
the  place  of  residence,  and  other  proper  additions,  of  each  of 
them,  and  specifying  for  what  court  and  tenn  they  were 
drawn,  must  be  made  and  certilled  bv  the  clerk,  and  the 
other  attending  officers,  and  delivered  to  the  sheriff  of  the 
county. 

§  1048.  The  sheriff  must,  at  least  six  days  before  the  day 
appointed  for  holding  the  term,  serve,  upon  each  person  nam- 
ed in  the  list,  personally,  or  by  leavinj^  it  at  his  residence, 
with  a  person  oi  proper  age  and  discretion,  a  written  notice 
to  attend  the  term.  He  must  file  the  list  with  the  clerk  of  the 
court,  at  or  before  the  opening  of  the  term  ;  with  a  return,  in- 
dorsed thereupon,  or  annexed  thereto,  under  his  hand,  nam- 
ing each  person  notified,  and  specifying  the  manner  in  which 
he  was  notified. 

§  1040.  The  county  clerk,  or  the  sheriff,  must  furnish  a 
copy  of  the  list  of  trial  jurors,  drawn  to  attend  a  term,  to  any 
person  applying  to  him  therefor,  and  paying  the  fees  allowea 
by  law. 

§  1060.  After  the  adjournment  of  the  term,  at  which 
trial  jurors  have  been  returned,  as  prescribed  in  the  last  sec- 
tion but  one,  the  clerk  must  deuosit  the  ballots,  containing  the 
names  of  those  who  attended  and  served,  in  another  box, 
kept  by  him.  The  ballots,  containing  the  names  of  those  whc 
dio  not  appear  and  serve,  which  have  not  been  destroyed,  as 

Erescribed  in  article  first  of  this  title,  must  be  returned  to  the 
ox  from  which  they  were  taken. 

§  1061.  If,  at  the  time  of  drawing  trial  jurors  for  a  term, 
ihere  is  not  a  sufficient  number  of  ballots  remaining  in  the  ^ 

first  box,  the  clerk,  after  drawing  all  the  ballots  therein,  )OQlC 
most  draw  the  necessary  number  from  the  second  box^  con-         ^ 
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tainin^  the  names  of  those  jurors  who  have  before  8er\'ed,  as 

f»rescnbed  in  the  last  section ;  and  must  continue  to  draw 
rom  that  box,  until  new  lists  of  jurors  are  transmitted  by  the 
town  oflBcers. 

§  1052.  The  county  clerk  must  keep,  in  addition  to  the 
two  boxes  specified  in  the  last  two  sections,  a  third  box,  in 
which  he  must  deposit  duplicate  ballots,  containing  the  names, 
with  the  proper  additions,  of  all  persons,  selected  and  re- 
turned as  trial  jurors,  who  reside  in  the  city  or  town,  where  a 
trial  term  of  a  court  of  record  is  appointed  to  be  held,  pur- 
suant to  law. 

§  1053.  The  ballots,  kept  in  the  third  box,  must  be  de- 
stroyed by  the  clerk,  and  new  ballots  must  be  deposited  there- 
in by  him,  at  the  same  time,  and  under  like  oircumstances,  as 
prescribed  in  this  article,  with  respect  to  the  destruction  of 
the  old  ballots,  and  the  depositing  of  new  ballots,  in  the  first 
box. 

§  1054.  If  a  suflRc'ient  number  of  trial  jurors,  duly  drawn 
and  notified,  do  not  attend  or  cannot  be  ootained,  to  form  a 
jury,  the  court  may,  in  its  discretion,  direct  the  sheriflf  to 
draw  from  the  third  box,  in  the  presence  of  the  court,  the 
names  of  as  many  personis,  as  the  court  deems  sufficient  for 
that  purpose. 

§  1055.  The  sheriff  must  forthwith  notify  each  person  so 
drawn,  and  make  a  return,  as  prescribed  in  title  fiftli  of  this 
chapter,  where  talesmen  are  required  to  attend  ;  and  the  pro- 
visions of  that  title  apply  to  each  pei*son  so  notified. 

§  1056*  [Am*d  1895,  amendrnt^nt  to  take  effect  January 
1,  3896.]  A  justice  of  the  supreme  coart,  appointed  to  hold 
a  trial  term  of  the  supreme  court,  may,  b.v  an  order  under 
his  band,  direct  that  such  a  nuujber  of  jurors,  as  he  deems 
necessary,  not  exceeding  twenty-four,  be  drawn  for  that 
term,  in  addition  to  the  thirty-six  jurors,  to  be  drawn  as  pre- 
scribed in  the  foregoing  sections  of  this  article.  A  county 
judge  may,  in  like  manner,  direct  the  drawing  of  a  like  addi- 
tional number  of  jurors,  for  a  term  of  the  county  court  to  be 
held  in  his  county. 

§  1057*  An  order,  made  as  prescribf^d  in  the  last  section, 
must  be  delivered  to  the  clerk  of  the  couuty,  in  which  the 
term  is  to  be  held,  at  least  twenty  days  before  the  day  ap- 
pointed  for  the  commencement  thereof;  and  the  clerk  must 
forthwith  file  it.  This  article  applies  to  the  additional  jurors, 
so  required  to  be  drawn. 

§  1058.  [Am'd  1895,  amendment  to  take  effect  January  1, 
18&6.]  At  a  trial  term  of  the  supreme  court,  or  of  the  county 
court,  an  order  may  be  made  by  thecourt,  rec[uiring  the  clerk 
of  the  couuty  to  draw,  and  the  sheriff  to  notify,  any  number 
of  trial  jurors,  specified  in  the  order,  which  the  conrt  deems 
necessary,  to  attend  that  term,  or  a  term  thereafter  to  be 
held,  e  ther  by  original  appointment  or  by  aijournment,  at 
the  commencement  thereof,  or  on  a  particular  day,  specified 
in  the  order. 

§  1059.  The  clerk  must  thereupon  forthwith  bring  into 
court,  all  the  boxes,  wherein  ballots,  con  tainint^  the  name  of 
trial  jurors  are  d-posited,  as  prescribed  in  this  arti  le;  and 
must,  in  the  presence  of  the  court,  publicly  draw  from  such 
box  or  boxes  as  the  court  directs,  th«  number  of  tri.il  jurors 
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spedfied  in  the  order.  The  clerk  must  make  and  certify  two 
lists  of  the  persons  so  drawn;  and  most  file  one  list  in  his 
office,  and  deliver  the  other  to  the  sheriff.  The  sheriff  must 
thereupon  immediately  notify  each  person  so  drawn,  to  at- 
tend, as  specified  in  the  order. 


1 1060.  [Am*d  1895,  amendment  to  take  effed  January  1, 
1896.]  The  county  jadge  may,  at  the  time  of  drawing  tried 
jurors  to  attend  a  term  of  the  conoty  court,  make  an  order 
designating  a  particular  day,  during  the  term  when  the 
jurors  must  attend,  or  two  cr  more  particular  dayn,  upon 
each  of  which  a  portion  of  the  jurors  must  attend.  The 
sheriff  must  thereupon  notify  them  to  attend,  as  specified  in 
the  order. 


§  1061.  The  deputy  county  clerk  possesses,  in  the  absence 
of  the  connty  clerk  from  his  office,  or  from  the  sitting  of  a 
term  of  the  court,  the  powers  conferred  by  this  article  upon 
the  county  clerk. 


§  10d2«  This  article  does  not  apply  to  the  city  and  county 
of  New  York,  or  to  the  county  of  Kings. 


Digitized  by  VjOOQ  IC 


Sa9a  TRIAL  JUBOBS.  §§  1063-1064 


ABTIOLE  THIBD. 
Mode  of  Stbiumo  amd  pBoouBiNa  a  bpboial  Jxtbt,  amd  of 

PBOOUBINO  ▲  FOBKION  JUBT.* 


§  1063.  Wh»t  courts  m»y  order  a       %  1068.  Provision  where  clerk  or 

special     jury     to     be  commissioner  of  jurors 

struck.  is  interested. 

1064.  Party  obtaining  order  to  1009.  Party  appljring  for  speolal 

give  eight  days'  notice.  Jury  to  pay  expenses. 

1066.  Mode  of  striking  Jury.  1070.  Copy  of  order  for  foreign 

1066.  Jurors  so   drawn  to  be  Jury  to  be  delivered  lo 

notified  to  attend.  sheriff. 

1067.  Jury  to  be  formed  as  in  1071.  Mode  of  obtaining  a  for- 

other  cases.  eign  Jury. 


§  1063.  [Am'd  1895,  amendmeni  to  take  fffwi  January  1, 
1896.]  Whete  it  appears  to  the  court,  that  a  £air  and  im- 
partial trial  of  an  issue  of  fact,  triable  by  a  jury,  joined  in 
an  action,  [lendiog  in  the  supreme  court,  can  not  be  had 
withoai  a  struck  jury,  or  that  the  importance  or  intricacy  of 
tho  case  requires  such  a  jury,  the  court  must  make  an  order, 
upon  notice,  directing  a  special  jury  to  be  struck,  for  the 
trial  of  th  e  issue.  The  order  must  specify  the  term,  and  it 
may  specify  a  particular  day  in  the  term,  when  the  jurors 
must  attend. 


§  1064.  [Am'd  1895,  amendtMrd  io  take  effki  January  1, 
1896.]  Unless  the  order  specifies,  or  directs  the  officer,  who 
is  to  strike  the  jury,  to  fix  a  time  for  the  parties  to  attend, 
the  party  obtainiog  it  must  give  at  least  eight  days*  notice  of 
the  time  when  he  will  attend,  before  the  clerk  of  the  county 
in  which  the  action  is  triable,  or,  if  it  is  triable  in  the  oily 
and  county  of  New  York,  or  the  county  of  Kin£^,  before  the 
coiumissioner  of  jurors,  for  the  purpose  •f  haying  the  jury 
struck. 


*  See  c.  369.  L.  1895.  creating  a  commissioner  of  jurors  for  each 
oonuty  having  a  population  of  three  hundred  thousandor  more»  except 
New  York  and  Kings,  also  providing  for  the  making  up  of  Jury  listi  and 
the  drawing  and  serrice  oz  Jurors. 
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§  1065.  [Am*d  1877.]  At  the  time  appointed,  the  clerk, 
or,  in  his  abe<^nce,  the  deputy -clerk,  or  the  commissioner,  as 
the  case  requires,  must  attend  at  his  office,  with  the  original 
li^ts  or  hooks,  filed  or  kept  in  bis  office,  as  required  hy  law, 
containing  the  names  of  the  persons  who  are  then  liable  to 
serve  as  trial  jurors;  and,  in  the  presence  of  the  parties,  or 
their  attorneys  or  counsel,  must  strike  a  trial  jury,  as  f  ol« 
lows: 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must  select 
from  thelista  or  books,  the  names  of  forty-eight  persons,  whom 
he  deems  most  indiflferent  between  the  parties,  ani  bestquali- 
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fled  to  try  the  issue ;  and  must  make  and  certify  a  list  of 
those  names. 

2.  The  party,  on  whose  application  the  special  jury  was  di- 
rected to  be  struck,  or  his  attorney  or  counsel,  may  then  first- 
strike  from  the  list  one  name ;  the  adverse  party  or  his  attor- 
ney or  counsel  may  then  strike  therefrom  one  name  ;  and  so 
alternately,  until  each  party  has  stricken  out  twelve  names. 
8.  If  either  party  fans  to  attend,  at  the  time  and  place  of 
striking  the  jury,  or  neglects  to  strike  out  a  name,  the  clerk, 
deputy-clerk,  or  commissioner,  must  strike  for  hinL 

i  "rtie  clerk,  deputy-clerk,  or  commissioner,  must  thereup- 
on make  out  a  Ust  of  the  names  of  the  twenty-four  persons 
not  stricken  out,  and  must  certify  that  it  is  a  correct  Ust  of 
the  persons,  drawn  to  serve  as  jurors*  pursuant  to  the  order 
of  the  court.  He  must  immediately  deliver  the  list  so  certi- 
fied, and  a  certified  copy  of  the  order,  to  the  sheriff  of  the 
county.  If  the  list,  from  any  ward  or  town,  cannot  be  found, 
the  clerk  must  make  a  new  list  from  the  ballots  then  in  use  for 
jurors  for  that  ward  or  town,  and  must  use  that  list,  upon 
striking  the  jury,  in  place  of  the  original  list. 

§  1066.  The  sheriff  must  notify  the  persons  whose  names 
are  contained  in  the  list,  and  must  return  the  names  of  those 
notified,  to  the  term,  at  which  they  are  required  to  attend,  as 
prescribed  by  law  for  notifying  and  returning  ordinary  trial 
jurors- 

§  1067.  [Am'd  1895,  amendment  to  take  effect  January  1, 
18%.]  From  the  persons  so  notified  and  attending,  a  jury 
/aubt  be  formed  for  the  trial,  and  the  issue  must  be  tried,  as 
prescribed  ^n  this  chapter  with  respect  to  an  ordinary  jury 
trial.  The  court  has  the  Siime  power  to  excuse  or  discharge 
a  juror,  and  to  cause  additionul  jurors  to  be  drawn,  or  tales- 
men to  attend,  as  upon  an  ordinary  jury  trial.  But  the  court 
may,  m  its  discretion,  set  aside  an  additional  juror  so  drawn, 
or  a  talesman,  upon  the  objection  of  either  party,  without  a 
formal  oballeuge,  but  neither  party  shall  have  more  than  two 
peremptory  challenges. 

§  1068.  [.im'd  1884.]  If  it  appears  to  the  court  to  which 
an  application  for  a  special  jury  is  made,  that  the  clerk,  or 
the  commissioner  of  jurors  as  the  case  may  be,  is  interest^ 
ed  in  the  action,  or  is  related  to  either  of  the  parties,  or  is 
not  indifferent  between  them,  the  court  must  appoint  two  dis^ 
interested  persons  to  strike  the  jury ;  and  the  court  may,  in 
its  discretion,  in  any  case  appoint  two  such  persons  to  strike 
such  jury.  The  persons  so  appointed  possess,  for  the  purposes 
of  the  action,  all  the  powers  conferred  by  this  article  upon  the 
clerk  or  the  commissioner  of  jurors. 

§  1069.  The  expense  of  striking  a  special  jury  must  be 
paid  by  the  party  applying  for  it,  and  shall  not  be  taxed  in 
the  costs  of  the  action. 

§  1070.  Where  an  order  for  a  trial  by  a  foreign  jury  is 
made,  a  certified  copy  thereof  must  be  delivered  to  the  sher- 
iff of  the  county,  from  which  it  is  to  be  drawn ;  who  must 
eive  notice  thereof  to  the  clerk  of  that  county,  and  also,  in 
the  city  and  county  of  New  York,  or  the  county  of  Kings,  to 
the  commissioner  of  jurors,  at  least  twenty  days  before  the 
first  day  of  the  term,  at  which  the  foreign  jury  is  required  to 
attend. 

§  1071.  The  clerk,  or,  in  the  county  of  Kings,  the  com- 
missioner, to  whom  the  notice  is  g^ven,  must  draw  the  names 
of  twenty-four  persons,  in  the  same  manneri  and  in  presence 
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of  the  same  officers,  as  prescribed  by  law,  with  respect  to 
ordinary  trial  jarors;  except  that  notice  of  the  drawing  need 
not  be  published.  A  certified  list  of  the  names  drawn  mnst  be 
dehvered  to  the  sheriflf,  who  mnst  notify  each  person  drawn, 
and  make  a  return,  as  in  an  ordinary  case. 
ARTICLE  FOURTH. 

PKNAIiTIKS  FOB  NoN- ATTENDANCE.* 

1 1072.  Fine  to  be   imposed   for       |  1076.  Proceed ioga  upon  return 

non-atteudftnce.  of  such  order. 

1073.  Order  to  show  cftuse, when  1077.  When      proceedings      to 

juror   was  not  person-  cease. 

ally  notified.  1078.  This   article  not  applioa- 

1074.  Id.:  if  default  was  at  trial  ble  to   New  York  and 

term.  Kings  counties. 

1076.  Duty  of  clerk  and  sherLff. 

§  1072*  A  person  duly  notified,  as  prescribed  in  this  title, 
to  attend  a  term  of  a  court  of  record,  as  a  triul  juror,  who, 
without  reasonable  cause,  neglects  to  attend,  according  to 
the  notice,  shall  be  fined  a  sum,  not  less  than  ten  dollars, 
nor  more  than  twenty- five  dollars,  for  each  day  that  he  so 
neglects  to  attend. 

§  1073*  Where  it  appears,  by  the  return  of  the  sheriff,  that 
the  delinquent  was  personally  notified  to  attend,  tije  fine 
may  be  impoHod  by  the  court,  at  the  term  which  he  was  re- 
quired to  attend.  But  where  it  appears,  by  the  return,  that 
he  was  notifie<),  by  leaving  the  notice  at  h?s  residence,  the 
court  must  cause  an  order  to  be  entered  in  its  minutes,  re- 
quiring him  to  show  cause,  on  the  first  day  of  thb  next  term 
of  the  ooort,  why  a  fine  should  not  be  impOHed  upon  him. 

§  1074*  [-4m'a  1896,  amendment  to  take  effect  January  1, 
1896.]  If  the  order  is  made  at  a  trial  term  of  the  supreme 
court,  it  may,  in  the  discretion  of  the  court,  direct  the  delin- 
qaent  to  show  cause,  on  the  first  day  of  the  next  term  of  the 
county  court  of  the  same  county. 

§  1075»  The  clerk  must  immediately  deliver  two  certified 
copies  of  the  order  to  the  sheriff  of  the  county,  who  must 
serve  one  copy  on  the  delinquent  personally,  and  return  the 
other,  with  his  proceedings  tbereoii,  to  the  term  at  which  the 
delinquent  is  required  to  show  cause. 

§  i076*  If  the  sheriff  returns  the  copy  of  the  order  as 
personally  served,  or  if  the  delinquent  attends,  iu  obedience 
thereto,  the  court  must,  unless  good  cause  is  shown  to  the 
contrary,  impose  the  proper  fine;  otherwise  it  must  make  a 
further  order,  requiring  the  delinquent  to  show  cause  at  the 
next  term  why  the  fine  should  n<>t  be  imposed.  The  proceed- 
ings under  such  an  order  are  the  same  ns  nnder  the  first 
order.  Similar  orders  must  be  made,  from  term  to  term,  and 
similHr  proceedings  taken,  until  the  delinquent  is  personally 
served •  or  attendu  in  obedience  thereto. 

§  1077*  But  if  it  appears,  from  the  return  of  the  sheriff, 
or  from  any  other  evidence,  that  the  ju*  or  is  dead,  or  insane, 
or  has  permanently  removed  from  the  county;  or  if  a  satis- 
factory excuse  is  rendered  by  any  person,  iu  his  b.  half,  for 
bis  defaalt,  the  court  may,  in  its  discretion,  discontinue  the 
proceedings. 

§  1 078*  This  article  does  not  apply  to  the  city  and  county 
jf  New  York,  or  to  the  conntv  of  Kinps. 

*  See  c.  tt69,  L.  1896,  creating  a  comuiisHionfT  of  jurors  for  each 
ounty  having  a  population  of  three  hundred  thounand  or  more,  except 
iew  York  and  Kings,  also  providing  for  the  making  up  of  Jury  lists  and 
he  dra^riJigaad  service  or  Jur^**" 
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TITLE  IV. 

Trial  Jurort  in  Kne  York  and  Kimgt  eommiif ;  wwde  pf 

9deeting  themi,  and  o/proemrimg  their  attemdanee. 
AsncuL  ProTiMODs  relating  u Ilia]  jnron  la  the  eilj  mod  eoanty 
ofXewTork- 
t.  Prorisiona  reUtiog  to  trial  Juron  in  th«  eoonty  of  Kings. 

ARTICLE  FIRST. 


pBOvnooirs  BKLATuro  TO  Trxai.  Jubobs  nri 
Cocwrr  ow  N«w  Yokx. 


Cmr  AHD 


I  icrr9.  Qoalificattona  of  trial  jo- 
ror». 
Vmo,  Who  deemed  a  resident. 

1081.  Pernooi  exempt  from  ser- 

vice. 

1082.  Eridenee  of  right  to  ex- 

emption in  certain 
cases. 

1063.  Military  oAcers  required 
to  certify  to  commia- 
sioner  persons  per- 
forming full  militaiy 
duty. 

10S4.  Jury  year;  length  of  jary 
•errice  required  and 
allowed. 

lOM.  When  court  may  tempor- 
arily excuse  Juror  from 
attendance. 

1006.  In  other  cases,  Juror  to 
be  excused  only  on 
showing  certain  facts. 

1067.  Juror  applying  to  court 

to  be  excused  must 
produce  notice,  etc. 

1068.  Service  In  a  court  not  of 

record;  when  an  ex- 
cuse. 

1069.  Clerk  of  court  to  certify 

to  commissioner  as  to 
attendance,  excuses, 
finep.  etc.,  of  jurors. 

lOBO.  Commissioner  of  jurors 
to  select  trial  jurors; 
his  general  powers. 

1001.  Commissioner  may  ap- 
point asslstanta.  etc.; 
who  may  administer 
oaths. 

1003.  All  public  officers  requir- 
ed to  aid  the  commis- 
sioner. 

1008.  Expenses  of  commis- 
sioner's office ;  how 
paid. 

lOOi,  Lists  of  jurors  to  be  pre- 
pared, etc.;  commis- 
sioner to  decide  as  to 
exemptions. 

1006.  Persons  may  be  required 
to  testify  as  to  juror's 
liability  to  serve.  Pen- 
alty for   disobedience. 

1006.  GommiHsioner  to  return 
lists  to  oountT  clerk; 
correction  of  lists. 

1097.  Old  ballots  to  be  destroy- 
ed and  new  ballots  de- 


I  1096. 

1009. 

1100. 
UOU 

1102. 

1108. 

1104. 

1108. 

1106. 

1107. 

1106. 

1100. 
1110. 

nil. 

1112. 
1113. 
1117. 
1118. 

1119. 

1120. 


li^ 
for. 


rted;   supplemental 
balloto  there- 


Number  of  Jurors  to  be 

drawn  for  each  term  of 

eoort  of  record. 
When  jarors  to  be  drawn: 

what  officers  to  aitena 

drawing. 
Notice  ofdrawfng. 
Procoedings  if  ofnoers  do 

not  appear. 
When  fury  to  be  drawn 

on  adjourned  day. 
Mode  of  drawing;  minot^ 

Id.;  where  term  consiscB 
of  two  or  more  parts. 

Commissioner  may  isnie 
notice  to  jurors  drawn. 

Sheriff  to  notify  jurors 
and  make  return. 

Clerk  of  court  to  certify 
as  to  mode  of  service. 

Court  may  order  new 
panel  to  be  drawn  dur- 
ing term. 

Court  of  record  to  fine 
juror  for  non-attend- 
auce;  power  to  lemit 
fine. 

Juror  may  also  be  arrest- 
ed and  compelled  to 
serve. 

Jurors  for  district  courts; 
how  selected ;  punish- 
ment for  non-attend- 
ance ;  clerk's  duty ; 
penalty  for  neglect. 

SherifTs  lury;  liow  se- 
lected in  New  York 
city. 

Proceedings  before  com- 
missioner, to  remit  or 
enforce  jury  fines. 

Uncollected  fines  to  be 
docketed,  and  enforced 
as  judgments. 

Commissioner  to  receive 
fines,  etc.  His  account 
how  rendered  and  seU 
tied. 

Corporation  attorney  to 
prosecute  for  penal  ties: 
compromise,  etc.,  of 
action. 

Penalty,  for  physician 
giving  false  certificate^ 
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i  1121.  Persons  required  to  fur*  i  1128.  Id.;  for  oflloer  ACceptiDg 

nish  information ;  pen-  bribes,  etc. 

alty  for  refusal,  etc.  1124.  Id.;  for  concealing  offer 

1182.  Pnnishment  for  bribery  to  take  bribe,  etc. 

of  officer,  etc.,  by  Juror  1126.  False    swearing;    when 

drawn.  peijury. 

§  1079.  In  order  to  be  qualified  to  serve,  as  a  trial  juror,  |{  isw,  165^ 
in  a  court  in  the  city  ana  county  of  New  York,  a  person  Consol.AoL 
must  be :  2  \pp.  diy. 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of  4i9. 
that  city  and  county. 

3.  Not  less  than  twenty-one,  nor  more  than  seventy  years 
of  age. 

3.  The  owner,  in  his  own  right,  of  real  or  personal  property, 
of  the  value  of  two  hundred  and  fifty  dollars  ;  or  the  husband 
of  a  woman  who  is  the  owner,  in  her  own  right,  of  real  or 
personal  property  of  that  value. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm 
or  decrepit. 

5.  Free  from  all  legal  exceptions ;  intelligent ;  of  sound 
mind  and  good  character ;  and  able  to  read  and  write  the 
English  language  imderstandingly. 

§  1080.  A  person  dwelling  or  lodging  in  the  city  and  .  -«-  p 
county  of  New  York,  for  the  greater  part  of  the  time,  be-  '  i  a  t^*^ 
tween  the  first  day  of  October  and  the  tnirtieth  day  of  June         ^^^ 
next  thereafter,  is  a  resident  of  that  city  and  county,  for  that 
jury  year,  within  the  meaning  of  the  last  section  ;  and  it  is 
not  necessary,  that  he  should  asive  been  assessed,  or  should 
have  voted  there. 

g  1081.  lAm'd  1877, 1879, 1880, 1889, 1890.]    Either  of  the 
following  persons,  although  qualified,  is  entitled  to  an  ex-  f  V^r^^ 
emption  from  service,  as  a  trial  juror,  upon  his  claiming  an   ^^  ^^^ 
exemption,  as  prescribed  in  this  article : 

1.  A  clergyman,  or  a  minister  of  any  religion,  oflSciating  as 
^ch,  and  not  following  any  other  callmg 

a.  A  practicing  physician,  surgeon,  or  surgeon  dentist,  hav- 
ing  patients  requiring  his  daily  professional  attention,  and  not 
following  any  other  calling,  and  a  licensed  pharmaceutist  or 
pharmacist  while  actually  eng^aged  in  his  profession  as  a 
means  of  livelihood. 

3.  An  attorney  or  oounsellor-at-law^  regularly  engaged  in 
practice  of  the  law  as  a  means  of  livelihood. 

4.  A  professor  or  teacher  in  a  college,  academy  or  public 
school,  not  following  any  other  calling,  or  an  editor,  editorial 
writer  or  reporter  of  a  daily  newspaper  regularly  employed 
as  such  and  not  following  any  other  vocation. 

5.  The  holder  of  an  office,  under  the  United.  States,  or  the 
State,  or  the  city  or  county  of  New  York,  whose  official 
duties,  at  the  time,  prevent  his  attendance  as  a  juror. 

6w  A  consul  of  a  foreign  nation. 

7.  A  captain,  engineer,  or  other  officer,  actually  employed 
upon  a  vessel,  making  re^lar  trips;  or  a  licensed  pilot, 
actually  following  that  calling. 

8.  A  superintendent,  conductor,  or  engineer,  employed  by  a 
railroad  company,  other  than  a  street  railroad  company ;  or 
a  telegraph  operator,  employed  by  a  telegraph  company : 
who  is  actually  doins[  duty  in  an  office,  or  alonj?  the  railroad 
or  telegraph  line  of  tne  company,  by  which  he  is  employed. 

9.  A  grand  juror,  or  a  sherilTs  juror,  for  the  year,  selected 
pursuant  to  Iftw. 
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'10.  Any  officer,  non-commissioned  officer,  musician  or  pri- 
vate actually  serving  in  a  brigade,  regiment,  battalion,  com- 
pany or  troop  of  the  Old  Guard  of  the  city  of  I^ew  York,  or  of 
the  National  Guard  of  the  State,  uniformed  and  equipped  ac< 
cording  to  law,  and  faithfully  performing  his  duty  by  making 
the  t)arades  and  attending  the  drills,  inspections  and  reviews 
required  by  law,  or  a  general  or  staff  officer,  actually  per» 
forming  duty  as  such ;  or  a  person  who  has  been  honorably 
discharged  from  the  National  Guard,  after  five  years  service 
in  either  capacity. 

11.  A  person  who  has  been  honorably  discharged  from  the 
military  forces  of  the  State,  after  seven  years*  faithful  ser* 
vice  therein.  But  in  order  to  entitle  a  person  to  exemption, 
under  this  subdivision,  his  service  must  nave  been  performed 
before  the  twenty-third  day  of  April,  eighteen  hundred  and 
sixty-two,  either  as  a  general  or  staff  officer,  or  as  an  officer, 
non-conunissioned  officer,  musician  or  private,  in  a  uniformed 
battalion,  company  or  troop  of  the  muitia  of  the  State,  and 
armed,  uniformed  and  equipped,  according  to  law ;  or  a  por- 
tion thereof,  during  that  period,  and  in  that  capacity,  and  the 
remainder,  since  the  twenty-third  day  of  April,  eighteen  hun- 
dred and  sixty-two,  as  a  member  of  tne  national  g^ard  of  the 
State. 

12.  A  person  who,  after  faithfully  performing  the  duties  of 
a  fireman,  in  a  fire  company  or  fire  department,  duly  organ- 
ized according  to  the  laws  of  the  State,  for  five  successive 
years,  has  been  honorably  discharged  therefrom. 

13.  A  person  who  is  physically  incapable  of  performing  jury 
duty,  by  reason  of  severe  sickness,  deafness,  or  other  physical 
disorder. 

14.  A  person  holding  office  under  the  fire  or  police  de- 
partment of  the  city  ;  or  otherwise  specially  exempted  by 
law. 

{1656,  Con-       §  1082.  The  evidence  of  the  right  to  exemption,  as  pre- 

0ol.  Act.         scribed  in  the  last  section,  is  as  follows  : 

1.  Under  subdivision  tenth  thereof,  where  the  applicant  is  a 
member  of  a  company  or  troop,  the  certificate  of  the  captain,  or 
other  commanding  officer  thereof,  dated  within  three  months 
of  the  time  of  presenting  it.  Or  the  commissioner  of  jurors  may. 
in  his  discretion,  receive  the  certified  list,  .specified  in  the  next 
section,  as  sufficient  evidence  thereof.  vVnere  the  applicant 
is  a  regimental  officer,  or  a  staff  officer,  the  evidence  of  the 
right  to  exemption  is  the  certificate  of  the  major-general,  or 
otner  officer  commanding  the  first  division. 
•  2.  Under  subdivision  tenth  thereof,  where  the  applicant  has 
been  discharged,  or  under  subdivision  eleventh  or  twelfth,  the 
certificate  of  discharge  ;  and,  where  it  does  not  show  all  the 
facts,  the  affidavit  of  the  applicant,  or  of  another  person  ac- 
quainted with  the  facts. 

3.  Under  subdivision  thirteenth  thereof,  the  certificate  of  a 
reliable  physician,  or  the  affidavit  of  the  applicant,  or  both  ; 
or  any  other  evidence  satisfactory  to  the  commissioner. 

4.  Under  any  other  subdivision  thereof,  an  affidavit  of  the 
applicant,  or  an  affidavit  satisfactory  to  the  commissioner,  of 
another  pei-son  in  his  behalf,  stating  the  facts,  entitling  the 
applicant  to  exemption.  Each  certificate  specified  in  this 
section,  must  be  accompanied  with  satisfactc»ry  prOof,  by 
affidavit,  of  the  genuineness  of  the  signature  thereto  ;  and 
e«ch  affidavit  and  certificate  must  be  filed  with  the  corn- 
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missioner  of  jurors,  and  must  be  kept  open  by  him,  at  all 
reasonable  times,  to  public  inspection. 

§  1083.  The  captain,  or  other  commanding  officer,  of  g  ^^^  q^j^ 
each  company  or  troop,  in  the  first  division  of  tne  national  Jol.  Act. 
g^ard,  must  deliver  to  the  commissioner  of  jurors,  on  or  be- 
fore the  first  day  of  July  in  each  year,  and  at  any  othcR  time 
when  he  may  require  it,  a  list,  certified  by  him,  containing 
the  full  name  and  residence  of  each  member  and  officer  of  his 
company  or  troop,  who  is  uniformed  and  equippedj  and  faith- 
fully performs  his  duty,  as  prescribed  in  subdivision  tenth  of 
of  the  last  section  but  one.  No  other  name  shall  be  inserted 
in  the  list.  The  list  must  be  filed  in  the  commissioner's 
office.  The  major-general,  or  other  officer,  commanding  that 
division^  must,  when  necessary,  issue  orders  to  carry  this 
section  mto  effect.  He  must  also  furnish  to  the  commissioner 
of  jurors,  when  so  required,  a  list,  certified  by  him,  contain- 
ing the  name  and  residence  of  each  officer  or  other  member  of 
that  division,  not  comprised  in  the  lists  of  the  companies  and 
troops.  An  officer,  who  neglects  or  refuses,  to  perform  the 
duty,  specified  in  this  section  ;  or  who  includes,  in  a  list  certi- 
fied by  him,  the  name  of  a  person  who  is  not  described  in  this 
section  ;  or  who  gives  a  false  certificate,  in  a  case  specified  in 
the  last  section;  forfeits  the  sum  of  fif:y  dollars  for  each 
offence. 

§  1084.  [Am'd  1896.]  The  jury  year,  in  the  city  and  .  ^^  ^^ 
county  of  New  York,  commences  on  the  first  day  of  October,  gol.  Act. 
A  person  who  has  nctually  served  as  a  trial  j  uror,  in  a  court  of 
record  of  the  state,  within  that  city  and  county,  twelve  days 
within  a  j  ury  year,  is  entitled  to  be  discharged  by  the  court, 
except  that  he  shall  not  be  discharged  until  the  close  of  the 
trial  in  which  he  is  serving,  when  the  twelve  days  expire. 
A  person  discharged  as  prescribed  in  this  section  is,  there- 
after, during  the  Sfime  jury  year,  exempt  from  jury  service 
in  any  county  of  the  State;  but  in  the  city  and  county  of 
New  Tork,  a  person  so  discharged  may  be  excused  for  the 
following  jury  year.  Where  the  certificates  of  one  or  more 
clerks  of  the  courts,  made  as  prescribed  in  section  ten  hun- 
dred and  eighty-nine  of  this  act,  shows  thai  a  person  is  en- 
iitled  to  a  discharge,  as  prescribed  iu  this  section,  the  com- 
missioner of  j  urors  must,  upon  request,  certify  to  the  fact. 
A  person  cannot  serve  as  a  trial  juror  in  courts  of  record  at 
more  than  two  terms  in  a  jury  year. 

§  1086.  The  judge,  holding  a  term,  may,  in  his  discretion,  •  ,ft,r-  p  - 
excuse  a  trial  juror  from  service  at  that  term,  for  not  more  loi^ckT 
than  three  days  at  a  time,  where  the  exigenciesof  his  busiaess 
require  his  temporary  exemption.  The  judge  may  also  dis- 
charge, for  the  term,  one  or  more  jurors,  notified  and  attend- 
ing, whose  further  attendance  is  not  required  for  the  trial  of 
issues  at  that  term.  Or  he  may  discharge,  until  a  day  cer- 
tain, one  or  more  jurors^  notified  and  attending,  whose  at- 
tenaance  will  not  be  required,  for  the  trial  of  issues,  until  that 
day.  Each  juror,  so  discharged  until  a  day  certain,  must 
attend  at  the  opening  of  the  court  on  that  day,  and  there- 
after until  he  is  discharged,  without  further  notice.  If  he 
fails  so  to  do,  he  is  liable  to  the  same  punishment,  and  the 
some  proceedings  must  be  taken,  as  if  ho  nad  failed  to  attend, 
at  the  time  fixed  in  the  notice  given  to  hiui. 

§  1086.  Except  as  prescril^ed  in  the  last  section,  a  court  -  j^^g  ^^^ 
or  a  judge  shall  not  excuse  a  person,  liable  to  serve  as  a  trial  \qi^  ^J,^, 
juror,  and  duly  drawn  and  notified,  unless  it  is  shown,  by  the         . 
^fithot  the  juror,  or,  if  he  is  unable  to  attend,  by  the  oath  0f3OglC 
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another  person,  acquainted  with  the  facts,  that  he  is  then 
necessarily  absent  from  the  city,  and  will  not  return  in  time 
to  serve  ;  or  that  the  interests  of  the  public,  or  of  the  juror, 
will  be  materially  injured  by  his  attendance ;  or  that  he  is 
physicially  unable  to  serve  ;  or  that  his  wife,  or  a  near  rela- 
tive of  himself  or  his  wife,  has  recently  died  or  is  dangerously 
sick.  Where  a  person  liable  to  serve  is  excused,  iu  a  case 
specified  in  this  section,  or  where  a  person,  notified  to  attend 
a  term,  as  a  trial  juror,  is  entitled  to,  and  claims  an  exemp- 
tion, he  can  be  excused  only  by  the  judge,  holding  the  term, 
which  he  has  been  notified  to  attend.  Such  an  excuse  does 
not  extend  beyond  that  term. 

2 1660,  Con-      §  1087.  A  person,  who  has  been  notified  to  attend,  as  a 
feol.  Act  trial  juror,  and  who  applies  to  be  excused,  as  prescribed  in 

the  last  section,  must  brmg  the  notice,  if  he  has  received  it. 
into  court,  and  present  it,  in  oi>en  court  to  the  judge  ;  or,  if 
he  cannot  personally  attend,  he  must  send  it,  by  a  person 
capable  of  making  the  necessary  proof,  in  relation  to  his 
claim  to  be  excused.  A  note  of  the  excuse,  and  of  the  reason 
therefor,  attested  by  the  judge,  who  must  append  his  signa- 
ture or  his  initials  thereto,  must  also  be  made  upon  the  notice 
to  attend  ;  or,  if  the  juror  has  not  brought  it  into  court,  upon 
a  separate  piece  of  paper  ;  which  must  oe  transmitted  to  the 
commissioner  of  jurors,  by  the  clerk,  as  part  of  the  return, 
made  as  prescribed  in  section  ten  hunared  and  eighty-nine  of 
this  act. 

2  l^lf  Con-      g  1088.  A  person,  serving  as  atrial  juror,  eleswhere  than 
801.  Act.         jjj  j^  court  of  record,  is  excused  from  jurv  dutjr  in  a  court  of 
record,  only  during  the  time  of  his  actual  service  elsewhere. 
i  1662,  Con-       §  1089.  The  clerk  of  each  court  of  record  in  the  city  and 
sol.  Act.         county  of  New  York,  must,  within  ten  days  after  the  close  of 
each  term,  for  which  trial  jurors  have  been  drawn,  or  after 
the  discharge  of  the  trial  jurors,  if  they  are  discharged  be- 
fore the  close  of  the  term,  return  to  the  commissioner  of 
iurors,  the  certified  copy  of  the  minute  of  the  di*awing  of 
the  jurors,  received  from  the  sheriff,  and  the  sheriff's  return 
thereto,  or  a  copy  of  each  paper,  certified  by  the  clerk ;  to- 
gether with  eacn  notice  or  other  paper  attested  by  a  judge, 
as  prescribed  in  the  last  section  but  one.    The  clerk  must  also 
dehver  to  the  commissioner  therewith,  his  certificate,  specify- 
ing, distinctly  and  in  detail,  as  follows : 

1.  The  name  and  residence  of  each  juror,  who  attended  and 
served ;  the  number  of  days  the  juror  att<}nded  for  the  pur- 
pose of  serving ;  and  the  number  of  days  he  actually  served. 

2.  The  name  and  residence  of  each  juror,  who  was  excused 
or  discharged  ;  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  person  notified,  who  did 
not  attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the 
date  and  amount  of  his  fine,  unless  the  fine  has  been  remitted, 
as  prescribed  in  section  eleven  hundred  and  nine  of  this  act. 

The  return  and  certificate  miist  be  filed  in  the  commission- 
er's office,  and  shall  not  be  altered  or  corrected,  except  in 
pursuance  of  an  order  of  the  court.  If  a  clerk  fails  to  make  a 
completes  return  and  certificate,  as  prescribed  in  this  section, 
he  is  guilty  of  a  contempt  of  the  court ;  and  the  commissioner 
of  jurors  must  institute  the  appropriate  proceedings  to  puoLsh 
him  accordingly. 
§  1663,  Con-  §  1090.  Trial  jurors  must  be  selected  by  thp  noinnfiission- 
•'*'  Act.         er  of  jurors,  who  must  alone  decide  ujKjn  their  qualifisations. 
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and  exemptions,  except  as  otherwise  expressly  prescribed  in 
this  article.  But  this  section  does  not  impair  the  right  to  chal- 
lenge a  particular  juror  at  the  trial.  The  commissioner  may 
issue,  to  a  person  entitled  to  an  exemption,  a  certificate  of 
that  fact,  which  exempts  the  person,  to  whom  it  is  granted, 
from  jury  duty,  during  the  time  limited  therein.  He  must 
keep  a  record  of  all  proceedings  before  him,  or  in  his  office. 
He  iS  entitled  to,  and  must  collect,  for  the  benefit  of  the  city, 
for  a  copy  of  a  paper  furnished  by  him,  the  same  fees  as  the 
clerk  of  a  court  of  record.    | 

§  1091.  The  commissioner  of  jurors  maj%  from  time  to  «  ^g^  qqj^ 
time  appoint,  and  at  pleasure  remove,  one  or  more  assistants,  |q|^  ^1,^^ 
clerks  m  his  office,  and  measengers,  and  may  fix  their  compen- 
sation. He  may  designate,  in  writing,  an  a.ssjstant,  to  attend, 
in  his  place,  the  drawing  or  jurors,  for  a  particular  term.  The 
commissioner,  or  each  assistant,  whom  ne  designates  fc)r  the 
purpose,  by  a  certificate,  filed  in  the  office  of  the  county  clerk, 
may  aammister  an  oath  or  affirmation,  in  relation  to  any 
matter,  embraced  within  the  provisions  of  this  article. 

§  1092.  The  president  and  commissioners  of  the  depart-   a  |pg5  q^^ 
ment  of  taxes  ana  assessments,  the  police  commissioners,  and   J^i^  j^J.^ 
all  other  public  officers  in  the  city  of  New  York,  must  render 
to  the  commissioner  of  jurors,   all    the  assistance  in  their 
jx>wer,  to  enable  him  to  procure  the  names  of  persons,  liable 
to  serve  as  trial  jurors. 

§  1093.  [Ani'd  1889.]  Suitable  and  proper  rooms  and  |  |g^  co^. 
accommodations  for  the  commissioner  of  jurors  shall  be  pro-  Jol.  Act 
vided  by  the  city  of  New  York.  The  commissioners  of  the 
sinking  fund  of  said  city  in  case  no  such  provision  is  made  in 
any  building  owned  by  or  under  the  control  of  the  city,  shall 
authorize  the  leasing  of  suitable  rooms  and  accommodations 
in  said  city  for  such  purpose,  for  a  period  not  exceeding  five 
years,  upon  such  terms  and  conditions,  as  said  commissioners, 
or  a  majority  of  them  may  determine  to  be  reasonable  and 
just. 

§  1094.  The  commissioner  must  commence  the  prepara-  .  ..__  ^. 
tion  of  lists  of  trial  jurors,  in  the  month  of  May,  in  each  year.  J^j  ^^t 
For  that  purpose,  the  names  of  the  persons,  liable  to  serve  as 
trial  jurors,  must  be  entered  in  suitaole  books,  alphabeticallv, 
with  the  occupation,  place  of  business,  and  residence  of  each, 
as  far  as  those  particulars  can  be  conveniently  ascertained. 
After  the  first  day  of  June,  he  must  publish  a  notice,  for  at 
least  ten  days^  in  not  less  than  six  oT  the  newspapers  pub- 
lished in  the  city,  that  claims  for  exemption  will  be  neard  by 
him.  He  may  insert  in  or  append  to  the  notice,  copies  of 
such  portions  of  the  statutes,  relating  to  jurors,  as  he  deems 
expedient.  He  must  hear  and  determine  all  claims  for  ex- 
emption, and  must  keep  a  record  of  the  persons  exempted, 
ana  of  tne  period  of  time  for  which  the  exemption  of  each  is 
allowed. 

§  1095.  The  commissioner  may  cause  to  be  personally  %  if^  con- 
served, on  any  person,  within  the  city,  a  "hotice,  requiring  aol.  Act. 
him  to  attend,  at  the  commissioner's  office,  at  a  specified 
time,  not  less  than  twenty-four  hours  after  service  of  the 
notice,  for  the  purpose  of  testifying  concerning  his  own  lia- 
bihty,  or  the  lisibility  of  any  other  person,  to  serve  as  a  juror. 
A  person  so  notified  must  attend,  and  testify  accordingly.  If 
he  fails  to  attend,  as  specified  in  the  notice,  for  any  cause,  ex^ 
cept  physical  inability ;  or  if  he  refuses  to  be  sworn,  or  to 
answer  any  legal  and  pertinent  q  u  stion,  put  to  him  by  the 
commissioner  ;  hj  fo.f<  its  fifiy  doU  tr-t  foi  each  faiture  Oi  re- 
fus^J.    O&o  or  mo«e  suouessive  uodces  may  be  served  upon 
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answer  any  legal  and  pertinent  Question,  put  to  him  by  the 
commissioner;  he  forfeits  fifty  dollars  for  each  failure  cr  :  v^- 
fusal.  One  or  more  successive  notices  may  be  served  upon 
the  same  person,  where  he  fails  to  attend,  as  required  by  n 
former  notice  ;  and  he  is  liable  to  the  same  penalty,  for  each 
failure  so  to  attend.  But  the  commissioner  may.  in  his  discre- 
tion, dispense  with  the  personal  attendance  or  a  person,  so 
notified,  where  another  person,  cognizant  of  the  facts,  is  pro- 
duced and  testifies  in  his  steaa  ;  and  where  a  person  has  so 
attended  twice,  he  cannot  be  required  to  attend  again  in  the 
same  jury  year. 

9 1669,  Con-      §  1<>^    [Am'd  ;i896.]  On  or  before  the  first  day  of  Octo. 

8oi.  Act.        ber,  in  each  year,  the  commissioner  mu  <t  return  to  the  clerk 

of  the  city  and  county  of  New  York,  to  be  filed  in  his  office, 

certified  copies  of  the  lists  prepared  by  him,  of  the  persons 

liable  to  serve  as  trial  jurors  in  the  courts  of  record  for  tne 

ensuing  jury  year;  but  he  may  omit,  from  sach  certified 

copies  of  the  lists,  the  names  of  those  persons  who  have 

served  a3  prescribed  in  section  ten  hundred  hud  eighty-four. 

He  may,  from  time  to  time  thereafter,  strike  from  the  lists 

{  1670,  Ck>Q-  i^ept  by  him  the  name  of  a  person  who  is  found  by  him  to  be 

■oi.  Act.        exempt  or  disqualified.     In  that  case  he  must  record  the 

reason  why  the  name  is  stricken  off. 

§  1097.  [Am'd  1889,  18%.]  The  ballots  for  trial  jurors 
must  be  returned  by  the  county  clerk  to  the  commissioner 
on  the  last  day  of  each  month,  or  immediately  after  adjourn- 
ment of  the  term  for  which  they  have  been  drawn.  The 
commissioner  must  destroy ihose  which  are  not  required  for 
the  current  jury  year.  The  ballots  for  the  current  jury  year 
must  be  prepared  by  the  commissioner  (who  may  use,  for 
that  purpose,  so  many  of  the  ballots  prepared  for  theprevions 
year  as  he  deems  expedient).  The  ballots  so  prepared  must 
be  delivered  by  the  commissioner  to  the  county  clerk,  and 
deposited  by  the  county  clerk,  or  his  deputy,  in  a  box,  as 
prescribed  in  article  two  of  title  three  of  this  chapter.  The 
commissioner  may,  from  time  to  time  thereafter,  return  cer- 
tified copies  of  additional  lists,  containing  the  names  of 
pel  sons  liable  to  serve  as  trial  jurors,  which  were  omitted 
from  the  former  lists;  except  the  names  of  those  who  have 
served  as  prescribed  in  section  ten  hundred  and  eighty-four; 
and  the  names  of  qualifie  1  jurors  that  have  been  returned  to 
the  commissioner  during  the  current  year,  as  having  been 
fined,  discharged,  or  excused;  and  bnllots  containiug  those 
names  must  be  prepared  in  like  man.;er,  and  used  /or  the 
residue  of  the  jury  year. 
§  1098.  The  number  of  trial  jurors,  to  be  drawn  for  each 
§  1671  Con-  term,  and  each  separate  part  of  a  term,  of  a  court  of  record 
sol.  Act.  in  the  city,  at  which  issues  of  fact  are  triable  by  jury,  must  be 
fixed  by.  a  general  order  of  the  court,  or,  if  it  is  not  so  fixed  for 
a  term,  or  a  separate  part  of  a  term,  by  a  written  order  of  a 
judge,  appointed  to  hold  the  same.  The  order,  or  a  certified 
copy  thereof,  must  be  filed  in  the  office  of  the  county  clerk. 
If  the  number  has  not  been  fixed,  in  either  mode,  at  the  time 
of  the  drawing,  one  hundred  trial  jurore  must  be  drawn  for 
each  term,  or  for  each  part,  if  the  term  consists  of  two  or 
more  separate  parts. 

§  1000.  On  a  day,  designated  by  the  county  clerk,  not 

]^^%^°°"   l<^ss  than  fourteen,  nor  more  than  twenty  days,  before  the  day 

sol.  Act.  appointed  for  holding,  in  the  city,  a  term  of  a  court  of  record, 

at  which  issues  of  fact  are  triable  by  jury,  the  commissioner 

of  jurors,  in  person,  or  by  an  assistant  designated  by  him  ; 
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the  sheriff  of  the  city  and  county  of  New  York,  in  person,  or 
by  his  nnder-sheriff  ;  and  one  or  more  ju  Iges  of  courts  of 
record,  residing  in  the  city,  must  attend,  at  tho  office  of  the 
county  clerk,  to  witness  and  assist  in  the  drawing  of  trial 
jurors  for  the  term. 

§  1  lOO.  At  least  six  days  before  the  drawing,  the  county    « 
clerk  must  publish  notice  t  hereof,  in  at  least  three  newspapers,    Lv}  ?eL    "^ 
published  m  the  city.     He  must  also  cause  written  notice        * 
thereof  to  be  served  upon  the  sherifT,  the  commissioner  of 
jurors,  and  at  least  three  judges  of  one  or  more  courts  of  rec- 
ord, residing  in  the  city. 

§  1101.  If  at  least  one  "judge  of  a  court  of  record.  |  1674,  Coii> 
residing  in  the  city,  and  also  the  commissioner  of  jurors,  ana  sol.  Act. 
the  sheriff,  in  person,  or  represented;  as  prescribed  in  the  last 
section  but  one,  do  not  attend,  the  clerk,  or,  in  his  absence, 
the  deputy-clerk,  must  adjourn  the  drawing  to  the  next  day. 
Thereupon  the  clerk  must  forthwith  cause  to  be  served,  upon 
the  absent  commissioner  or  sheriff,  and  upon  at  least  three 
judges  of  one  or  more  courts  of  record,  residmg  in  the  city, 
written  notice,  to  attend  the  drawing  upon  the  adjoumea 
day. 

§  1 102.  If  the  officers,  specified  in  section  ten  hundred    «  j^j  q^^^ 
and  ninety-nine  of  this  act,  attend  upon  the  adjourned  day,    Sol.  Act, 
but  not  otherwise,  the  clerk,  or,  in  his  absence,  the  deputy- 
clerk,  must  proceed,  in  their  presence,  to  draw  the  jurors. 

§  1 103.  The  drawing  must  be  conducted  as  follows  :  |  i^j^^  con- 

1.  The  county  clerk,  or  his  deputy,  must  shake  the  box  con-   "ol*  Act- 
taining  the  ballots,  so  as  throughly  to  mix  them. 

2.  He  must  then,  without  seeing  the  name  contained  in  any 
ballot,  publicljr  draw  out  of  the  lx)x,  one  ballot  ;  and  con- 
tinue to  draw,  in  like  manner,  one  ballot  at  a  time,  until  the 
requisite  number  has  been  drawn. 

3.  A  minute  of  the  drawing  must  be  kept  by  one  of  the  at- 
tending officers,  in  which  must  be  entered  the  name,  cont-ain- 
ed  in  each  ballot^  drawn,  before  another  ballot  is  drawn. 

4.  After  drawmg  the  rec|uisite  number,  the  minute  of  the 
drawing,  containing  the  names  of  the  persons  drawn,  with 
the  proper  additions  of  each,  and  specifying  for  what  court 
and  for  what  t-erm  they  were  drawn,  must  be  signed  by  the 
clerk  or  his  deputy,  and  the  attending  officers,  and  fll-3d  in 
the  clerlTs  office. 

§  1 104.  If  the  term  consists  of  two  or  more  separate   {  16T7,  Con- 
parts,  the  trial  jurors  for  each  part  must  be  drawn,  and  a   sol.  Act. 
minute  of  the  drawing  must  be  made,  signed,  and  filed,  and 
the  subsequent  proceedings  must  be  the  same,  as  if  it  was  a 
distinct  terra. 

^  1 105.    [Am*d  1896.]    The  commissioner  may  iMue.  to  a  •  ^^^  ^ 
trial  juror  so  drawn,  a  printed  notice,  informing  him  that  he  loi.  Act. 
has  been  drawn,  and  will  be  duly  notified  and  containing 
copies  of  such  portions  of  this  article  as  the  commissioner 
deems  advisable. 

§  1106  [Am'd  1889,  1896.]  The  clerk  must  deliver  to  ^  ,g^  ^^^ 
the  commissioner  of  jurors  certified  copy  of  the  minute  or  of  sol.  Act. 
each  minute,  if  tliere  are  two  or  more.  The  commissioner 
mnst  notify  each  juror  named  therein,  to  att-nd  the  part  or 
term  for  which  he  was  d^wn,  by  serving  upon  him  at  least 
six  days  before  the  commencement  thereof,  a  notice, 
addressed  to  him,  stating  that  he  has  been  drawn  as  a  trinl 
juror  for,  and  is  require!  to  att*  nd,  the  term  or  part  specified 
in  ttie  notice.  The  notice  may  be  served  pHrsonally,  or  by 
leaving  it  at  the  juror's  residence,  or  usual  place  of  business 
with  a  person  of  proper  age  and  discretion.    Before  the  com-  )Og LC 
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mencement  of  the  term  or  part,  the  oommissiouer  must  file 
with  the  clerk,  the  certified  copy  of  the  minute,  vitn  a  return 
under  his  hnud,  indorsed  tliereupon,  or  aunezed  thereto, 
naming  evch  ]>erson  notified,  and  specifying  the  manner  in 
which  he  was  notified,  and  the  time  and  place  of  the  s  rvice 
of  such  notice.  .  Such  return  shall  be  presumptive  evidence 
of  the  fact  of  sucU  service.  A'l  affiilavit  of  the  person  hy 
whom  each  service  sh  dl  have  been  made,  statinj;;  the  man- 
ner, time  and  place  of  such  service  shall  accompany  such 
return. 

§  1 107.  The  clerk  of  each  court,  for  a  term  of  which  trial 
2  ^*^\  '  jurors  are  notified  to  attend,  by  the  sheriff,  must  certify'  to 
80I.  Aci.  ^jj^  clerk  of  the  board  of  alderman  *  each  case,  where  less 
than  a  majority  of  the  persons,  named  in  a  minute  of  a  draw- 
ing, are  returned  as  personally  served.  The  board  of  alder- 
men are  prohibited  from  allowing  or  paying  any  fees  or 
charges  to  the  sheriff,  for  notifying  any  or  the  persons  named 
in  that  minute,  or  for  making  a  return  thereupon.  A  clerk  of 
a  court,  who  omit?  to  notify  the  clerk  of  the  board  of  alder- 
man. *  as  prescribed  in  this  section,  is  liable  to  a  penalty  of 
one  hundred  dollars,  for  each  omission,  to  be  recovered  by 
any  person  suing  therefor. 
9  1881,  Con-  §  1108.  [Am\l  1877,  1889,  1896.]  At  any  time  daring 
■ol.  Act.  the  sitting  of  a  term  of  a  court  of  record  in  the  city,  the  court 
may  direct  an  additional  number  of  trial  jurors  to  be  drawn 
for  the  term,  or  for  the  part,  at  which  the  order  i^  made. 
Tbe  ord<^r  must  specify  the  number  to  be  drawn,  and  the 
time  of  drawing.  The  drawin»<  may  be  made,  either  in  open 
court,  under  the  direction  of  the  judge;  or  in  tbe  ordinary 
manner,  except  that  notice  is  not  required.  The  commis- 
sioner must  forihwith  notify  the  jur  'rs  drawn  by  such  a 
notice  as  the  court  directs,  to  attend  the  term  or  part,  at  the 
time  specified  in  the  order.  He  must  forthwith  file  with  the 
clerk  of  said  c  >nrt  a  return,  under  his  hand,  naming  each 
person  so  notified,  snd  specifying  in  each  case  the  manner, 
time  and  place  of  the  service  of  such  notice.  Such  return 
shall  I  e  presumptive  evidence  of  the  fact  of  such  se  vice. 
An  affidavit  of  the  person  by  whom  each  service  shall  have 
been  made,  staling  the  manner,  time  and  place  of  such  serv- 
ice, shuU  accompany  such  return. 

I  1682.  Con-  §  1109.  [Am'dl889.]  Where  a  person,  duly  drawn,  and 
•ol.  Act  notified  to  attend  a  term  of  a  court  of  record,  as  a  trial  juror, 
fails  to  attend  at  the  time  specified  in  the  notice,  or  from  day 
to  day.  the  court,  at  that  term,  must  impose  upon  hira  a  fine 
of  not  less  than  fifty  nor  more  than  two  hundred  and  fifty 
dollars.  A  fine  thus  imposed  may  be  wholly  or  partly  remit- 
ted, by  direction  of  the  judge,  in  open  court,  before  the  end 
of  the  same  term,  and  upon  good  cause  shown  ;  otherwise  it 
shall  not  be  remitted,  except  as  prescribed  in  section  one 
thousand  one  hundred  and  thirteen  of  this  act  Each  remis- 
sion so  made  by  the  judge,  in  open  court  at  the  same  term 
with  the  reason  therefor,  must  be  entered  in  the  minutes  of 
the  court  This  section  applies  to  a  special  juror  as  well  as  to 
an  ordinary  trial  juror. 

11683  Coa-       §  mo.  Where  a  person,  duly  drawn  and  notified,  fails 
■ol.  Act,         *o  attend  and  serve,  at  a  term  of  a  court  of  record,  as  requir- 
ed by  law,  without  having  been  excused,  the  court,  besides 

*  9o  in  ori^nal. 
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imposing  a  fine,  as  prescribed  in  the  last  section,  may  direct 
the  sheriff  to  arrest  nim,  and  bring  him  before  the  court ;  and, 
when  he  has  been  so  Drought,  it  may,  in  his  discretion,  com- 
pel him  to  serve.  * 

§  1111.  A  list  of  trial  jurors,  for  each  of  the  district  311371  1331 
courts,  must  be  selected  by  the  commissioner  of  jurors ;  and  fesi-ConsoU 
must  consist  of  not  less  than  fifty,  nor  more  than  one  hundred  Act 
jurors.  A  person  shall  not  be  placed  upon  such  a  list,  who 
does  not  reside  in  the  district,  in  which  the  court  is  held.  The 
judge  of  each  district  court  must  impose  a  fine  of  twenty-five 
dollars,  upon  each  person,  duly  drawn,  and  notified  to  at- 
tend the  court,  as  a  trial  juror,  who  fails  to  attend,  as  requir- 
ed by  the  notice.  The  clerk  of  the  oourt  must^  within  ten 
days  thereafter,  transmit  to  the  commissioner  of  juroi-s  a  cer- 
tificate, showing  that  the  fine  has  been  so  imposed,  and  sta- 
ting how  the  notice  to  attend  was  served  upon  the  delinquent, 
in  order  that  the  same  proceedings  may  be  had,  as  in  the  case 
of  a  delinquent  juror  in  a  court  of  record.  A  judge,  or  a  clerk, 
who  violates  this  section  forfeits  one  hundred  and  fifty  dollars 
for  each  offence. 

§1112  [^m'<il886.]  The  sheriff  of  the  city  and  county  3  j^gg  ^ 
of  New  York  shall  select  from  the  list  of  trial  iurors  for  each  |ol.  Act. 
jury  year  the  names  of  not  less  than  two  hundred  and  fifty, 
nor  more  than  three  hundred  persons,  to  constitute  the  sher- 
iffs jurors,  for  that  jury  year,  and  he  shall  forthwith  transmit 
to  the  commissioner  of  jurors  a  list,  certified  by  him,  contain- 
ing the  names  of  the  persons  so  selected,  with  the  proper  ad- 
ditions of  each,  and  snowing  that  they  have  been  selected  os 
prescribed  in  this  section.  The  sheriff  must  cause  ballots  to 
De  prepared  as  prescribed  in  article  second  of  title  third  of 
this  chapter,  and  to  be  deposited  in  a  proper  box.  Where  the 
sheriff  is  authorized,  or  required  by  law,  to  impanel  a  jury  for 
any  purpose,  the  requisite  number  of  ballots  must  be  drawn 
from  the  box,  as  prescribed  in  that  article,  by  the  sheriff,  or 
by  his  under-«ieriff,  or  deputy-sheriff.  But  the  sheriff  may, 
in  his  discretion,  divide  the  names  contained  in  the  list  into 
three  panels,  each  containing  an  equal  number  of  names,  as 
nearly  as  may  be.  In  that  case  he  must  designate  the  months 
in  which  each  panel  will  be  used,  so  that  the  jury  duty  shall 
be  distributed  equallv,  as  nearly  as  may  be,  among  the  jurors : 
and  ballots  shall  be  deposited  in  the  box.  at  the  oeginning  of 
each  month,  containing  the  names  of  the  jurors  designated 
fen-  that  month. 

§  I118.  [/4m»dl879.  1889,  1895,  amendment  to  take  fffed  ,  ,-g.  ^ 
January  1,  1896.]  Upon  receiving  the  retnm  to  the  minute  Joi.  xct. 
and  certificate  required  by  the  provisions  of  section  ten 
hundr.  d  and  eighty  nine  to  be  filed  in  the  office  of  tlje  com-  , 
missioner  of  iurors,  and  the  certificate  requireti  to  be  trans- 
mitted lo  said  commissioner  of  jurors,  as  prescribed  in  section 
eleven  hundred  and  eleven,  said  com  uussioner  shall  transmit 
a  list  of  the  delinquent  jurors  who  have  been  returned  as 
fined  to  the  counsel  to  the  corporation  of  said  city,  whose 
duty  it  shuU  be  to  apply  forthwith  to  a  judge  of  the  court  in 
which  such  fine  shall  have  been  imposed,  for  an  order  direct- 
ing each  delinquent  tiial  juror,  returned  as  having  betn  fined 
in  such  court  to  show  c  luse  before  the  judge  by  whom  such 
fine  was  imposed,  or  such  other  judge  ns  mav  bo  desiguated 
in  such  order  should  the  judge  by  whom  such  fine  wbs  im- 
posed  have  ceased  to  b«  a  member  of  such  court,  or  for  any 
other  lenx on  shall  be  unable  to  bear  such  proceeding  at  a< 
time  and  plnce  to  be  named  therein,  why  the  payment  of  the 
'"•lteo¥ote  to  f  32I5;  ""  , 
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fine  shonld  not  be  enforced.  In  case  of  the  absence  of  such 
jndge  at  the  time  and  place  mentioned  in  said  order,  the 
proceedings  thereunder  may  be  conducted  before  buch  other 
jad(je  of  said  court  as  may  be  then  and  there  present.  Said 
order  shall  be  served  upon  the  persons  to  whom  the  same  is 
addressed,  by  delivering  to  each  one  personally,  and  leaving 
with  him,  a  copy  of  tho  same.  It  shall  be  the  duty  of  the 
commissioner  ui  jurors  to  cause  such  ordeis  to  be  served. 
Such  service  may  be  made  by  any  person  by  whom  a  sum- 
mons in  a  civil  action  in  a  court  of  record  might  be  served, 
who  may  be  designated  for  the  purpose  of  the  commissioner 
of  jurors  and  proof  of  such  service  may  be  made  by  affidavit. 
The  proofs  of  such  service  s  ball  be  transmitted  to  the  counsel 
to  the  corporation.  In  case  of  failure  to  make  such  service 
it  shall  be  the  daty  of  the  commissioner  of  jurors  to  transmit 
to  the  couuhel  to  the  corporation  the  affidavit  of  the  person 
chargt  d  with  the  daty  ot  making  such  service  setting  forth 
the  reasons  for  such  failure  and  the  efforts  made  to  effect 
such  service.  As  many  delinquents  may  be  included  in  one 
proceeding  as  the  counsel  to  the  corporation  may  determine, 
but  the  copy  of  the  order  required  to  be  served  upon  each 
delinquent  need  not  specify  the  names  of  other  delinquents 
included  in  tie  same  proceeding.  If  the  delinc^uent  attends 
in  obedience  to  said  order  to  show  cause,  the  judge  before 
whom  the  same  is  heard,  may,  for  good  cause  shown,  remit 
such  fine  in  whole  or  in  part.  If  such  fine  is  not  remitted, 
or  is  remitted  only  in  part,  the  judge  shall  order  the  said 
fine,  or  so  much  thereof  as  Khali  not  have  been  remitted  as 
the  case  may  be,  to  be  enforced.  If  the  delinquent  shall 
fail  to  appear,  a  like  order  shall  be  made  for  the  enforcement 
of  the  fine  upon  due  proof  by  affidavit  of  the  service  upon 
•  such  delinquent  of  such  order  to  sLow  caase.  In  all  cases  in 
which  a  fine  shnll  be  ord<  red  to  be  enforced  in  whole  or  in 
part,  costs  not  exceeding  ten  dollars  in  each  case,  shall  be 
awarded  against  the  delinquent,  which  shall  be  added  to  and 
form  a  part  ot  the  fine  to  be  enforced.  The  order  for  the 
enforcement  of  a  fine,  in  whole  or  in  part,  shall  be  conclu- 
sive with  respect  thereto.  An  appeal  may  be  taken  from 
any  such  order  not  made  on  defuult  to  the  appellate  division 
of  the  court,  to  which  an  appeal  now  lies  from  any  order  or 
judgment  made  or  rendered  in  the  court  in  which  such  fine 
is  imposed.  Such  appeal  shall  be  taken  in  the  same  time 
and  in  like  manner  as  is  now  provided  by  law  in  relation  to 
appeals  from  orders  made  in  such  court  and  shall  be  final. 

§  1114.     [Repealed  ISm.] 

I  1115.    IRepeciled  1889.] 

§  1116.    [Repealed  1889.] 

11690  Con-  §  111*7.  [^m'd  1889.]  All  orders  for  the  enforcement  of 
0ol.  Act.  the  payment  of  fines  sluiU  be  filed  in  the  office  of  the  county 
clerk  in  said  city,  who  must  make  in  the  docket  book  of  judg- 
ments kept  by  him  the  same  entries,  as  nearly  as  may  be, 
with  respect  to  each  fine,  as  if  it  were  a  final  judgment  ren- 
dered in  an  action.  When  the  entries  have  been  made,  the 
fine,  including  costs  with  interest  thereon,  from  the  dat«  of 
the  order  of  enforcement,  becomes  a  lien  upon  the  real  proi>- 
erty  of  the  person  fined,  in  like  manner  and  to  the  same  ex- 
tent as  if  it  was  recovered  by  a  judgment  in  the  supreme 
court  and  an  execution  to  collect  it  may  be  issued,  directed 
to  the  sheriff  of  the  city  and  county  of  New  York,  as  upon 
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such  a  judgment  The  commissioner  has,  in  relation  to  the 
execution,  and  the  satisfaction  of  the  fine,  all  the  powers  of 
the  attorney  for  a  party  recovering  such  a  judgment  in  re- 
lation to  the  judgment^  and  the  execution  issued  thereupon. 
Upon  the  return  of  any  such  execution  unsatisfied,  in  whole 
or  in  part,  the  court  in  which  such  flue  shall  have  been  im- 
posed shall  have  power,  on  the  application  of  the  commis- 
sioner of  jurors,  and  ui)on  such  notice  as  the  court  shall  direct, 
to  punish  the  aelinqnent  iuror  for  misconduct^  in  failing  to 
pay  such  fine,  or  as  much  thereof  as  majr  remam  unpaid,  by 
imprisonment  not  exceeding  thirty  days  in  the  county  jaiL 

g  1 1 18.  [AnVd  1889.]  The  commissioner  of  jurors  must  g  i^i^  q^j^ 
receive  all  money  paid  or  collected  for  fines  or  penalties,  as  gol.  Act 
prescribed  in  this  article ;  and  he  may  make  all  payments 
theref  rom^  which  he  is  authorized  by  this  article  to  make. 
He  must  give  a  receipt  for  any  money  paid  to  him,  for  a  fine  or 
penalty.  He  must  keep  a  just  and  faithful  account  of  all  re- 
ceipts and  payments,  by  items,  showing  the  name  of  the 
person  from  whom  each  sunkof  money  was  received  and  to 
whom  each  sum  of  money  was  paid ;  and  must  at  all 
reasonable  times,  keep  his  account  open  to  public  inspection. 
At  the  end  of  each  calendar  year,  nis  account  must  be  veri- 
fied by  his  affidavit,  to  the  effect  that  it  is  in  all  respects  just 
and  true :  and  that  he  has  not  received  any  sum  of  money 
during  the  year,  for  which  he  has  not  charged  himself  in  the 
account ;  and  the  commissioner  must  thereupon  pay  over  to 
the  chamberlain  of  the  city,  the  balance,  if  any,  m  his  hands. 
The  account  must  immediately  be  transmitted  by  the  com- 
missioner to  the  clerk  of  the  board  of  aldermen,  and  must  be 
published  in  the  newspaper.  d«»8ignated  as  prescribed  by  law, 
for  the  publication  of  the  official  proceedings  of  city  officers. 

§  1119.  {AnVd  1889.]  The  counsel  to  the  corporation  ^ 
shall  conduct  all  the  proceedings  for  the  enforcement  and  iQiXkL^ 
collection  of  such  fines,  m  the  name  and  on  behalf  of  the  com- 
missioner  of  jurors.  He  shall  also,  when  required  by  the  com- 
missioner of  jurors,  prosecute,  in  the  proper  court,  an  action 
for  the  collection  of  each  penalty  incurred  as  prescribed  in 
this  article ;  unless  he  is  satisfied,  upon  an  exammation  of  the 
case,  that  there  is  a  defence  to  the  action.  The  action  for 
the  collection  of  a  penalty  must  be  maintained  in  the  name  of 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York,  as  plaintiffs.  The  commissioner,  with  the  assent  of  the 
counsel  to  the  corporation,  may  compromise^  settle  or  discon- 
tinue an  action  so  Drought  The  proceeds  of  an  action  prose- 
cuted to  judgment  and  execution  or  compromised  as  prescrib- 
ed in  this  section  must  be  paid  to  the  commissioner.  It  shall 
be  the  duty  of  the  counsel  to  the  corporation  to  make  a  sepa- 
rate report  once  every  three  months  to  the  mayor  of  said 
city,  which  report  shall  state  the  number  and  names  of  the 
persons  fined  according  to  the  pui)ers  transmitted  to  him  by 
the  conomissioner  of  jurors,  since  nis  last  report,  the  amount 
of  such  fines,  the  number  and  names  of  the  ])erKons proceeded 
against  by  him  since  his  last  report,  the  number  ana  names  of 
the  persons  against  whom  orders  for  the  enforcement  of  fines 
shall  have  been  made  since  his  last  report,  the  names  of  the 
persons  whose  fines  shall  have  been  remitted  in  whole  or  in 
part,  and  the  amounts ;  with  the  reasons  therefor  as  far  as 
the  siime  may  be  ascei-tainable ;  also  a  statement  of  all 
proceedings  whensoever  taken,  in  which  the  remedies  for  the 
collection  of  such  fines  shall  not  have  been  exhausted,  show« 
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ing  the  condition  of  each  proceeding.  He  shall  also  state  the 
amount  of  fines  collected  during  the  three  months  preceding 
ndd  report,  and  the  dispocdtion  of  the  same.  It  shall  be  the 
doty  of  the  mayor  to  cause  said  report  to  be  published  in  the 
City  Record  within  ten  days  after  the  same  is  received  by 


"  2  16«,  (k)n-       §  11 20.  A  physician,  who  knowingly  gives  a  false  oer- 

•ol.Act         tilicate,  or  makes  a  false  representation,  for  the  purpose  of 

enabling  or  assisting  a  person,  to  be  discharged,  excused,  or 

exempted  from  service  as  a  trial  juror  in  the  city  and  county 

of  New  York,  is  guilty  of  a  misdemeanor. 

2  1804,  Con-  §  1121.  A  person,  to  whom  application  is  made,  within 
sol.  Act.  the  city  of  New  York,  by  the  commissioner  of  jurors,  or  by 
his  authority,  for  information,  as  to  a  fact,  upon  which  the 
liability  of  himself,  or  any  other  person,  to  serve  as  a  trial 
juror,  depends,  andf  who  refuses  to  ^ve  information  relating 
thereto,  which  he  can  give,  or  knowmgly  gives  false  informa- 
tion relating  thereto ;  or  a  person  wno  knowingly  makes  to 
the  commissioner  of  jurors,  or  to  a  person  acting  by  his  au- 
thority, a  false  representation,  a^o  the  identity,  residence,  or 
any  otner  matter,  relating  to  the  liability  of  himself,  or  any 
other  person,  to  serve  as  a  trial  juror,  forfeits  fifty  dollars  for 
each  oiTence. 

•  IM6  Con  §  1122.  A  person  who  gives,  pays^  promises,  or  offers, 
•ol  Act  money,  or  any  other  thing,  to  the  commissioner  of  jurors,  the 
sheriff,  the  county  clerk,  or  other  clerk  of  a  court ;  or  to  a 
deputy  of,  or  a  person  employed  by,  the  county  clerk  or  other 
clerk  of  a  court ;  or  to  an  oracer,  messenger,  or  other  person, 
employed  by  the  sheriff,  or  the  commissioner  of  jurors ;  for 
the  purpose  of  enabling  or  assisting  himself,  or  any  other  per- 
son, named  or  drawn  as  a  trial  juror,  to  evade,  or  to  be  dis> 
charged,  exempted,  or  excused  from  service  ^  or  who  know- 
ingly nmkes  a  false  statement  or  representation,  to  a  judge, 
the  conmiissioner  of  jurors,  or  a  member  of  the  board  of  en- 
forcement of  jury  fines,  for  such  purpose  ;  or  who  knowingly 
retains,  conceals,  suppresses,  or  wilfully  destroys,  a  notice  to 
attend,  before  the  commissioner  of  jurors,  or  at  a  term  of  a 
court,  or  any  other  paper,  relating  to  the  liability  to  serve,  or 
service,  as  a  trial  juror,  left  at  the  residence  or  place  of  busi- 
ness 01  another,  who  has  been  named  or  drawn  as  a  trial 
juror,  is  guilty  of  a  misdemeanor.  The  district  attorney  must 
prosecute  for  each  offence,  specified  in  this  or  the  next  two 
sections,  which  comes  to  his  Knowledge. 

{  1696,  Con-  8  1123.  [^m'dl889.]  Any  person  who  takes  money  or 
sol.  Act,  80  any  other  thing  as  a  gift,  bnbe  or  payment,  for  the  purpose 
amended  by  of  enabling  or  assisting  a  person,  named  or  drawn  as  a  trial 
l^  1889,  c.  juror  to  evade,  or  to  be  discharged,  exempted  or  excused 
®*^  from  jury  duty  ;  or  who  wilfully  and  knowingly  prevents  or 

hinders  the  execution  of  any  provision  of  this  article,  is  guilty 

of  a  misdemeanor. 

a  1897  Con.  §  1124.  A  person,  named  or  drawn  as  a  trial  juror,  to 
•ol  ActT  whom  an  offer  or  suggestion  to  procure  his  discharge,  exemp- 
tion, or  excuse  from  jury  duty,  for  or  in  consideration  of  a 
corrupt  inducement  or  rewarcf,  is  made  by  any  person,  and 
who  fails,  within  twenty-four  hours  thereafter,  to  inform  the 
commissioner  of  jurors  thereof,  is  g^lty  of  a  misdemeanor. 

1639  1698        8  1126.  A  person,  who  swears  falsely  in  an  affidavit,  or 
•nsoi.  Act!  testifies  falsely  upon  an  inquiry,  made  as  prescribed  in  thift 
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article,  is  guilty  of  perjury,  in  a  case  where  faisely  swearing, 
in  an  affidavit,  usea  upon  a  motion  in  a  civil  action,  or  falsely 
testifying,  upon  the  tnal  of  an  issue  of  fact  in  such  an  action, 
would  constitute  that  crime. 

ARTICLE  SECOND. 

Pbovisions  reulting  to  Trial  Jubobs  in  the  Couhty  of 
Kncoa 


Dffth  of  Jury  service  re- 
luired.    Notice  to  Jur- 


I  1126.  QuallflcatioDs  of  trial  jur- 
ors. 

1127.  Persons     exempt    from 

serrice. 

1128.  Evidence  of  right  to  ex- 

emption in  certain 
cases. 

1129.  Leng 

quii 

or  to  attend.! 

1130.  When   coart  to    excuse 

juror  from  service.   4* 

1131.  Clerk  of  court  to  certify 

to  commissioner,  as 
to  attendance,  excuses, 
fines,  etc.,  of  jurors. 

1132.  Commissioner  of  jurors 

•to  select  trial  jurors; 
his  general  powers. 
118S.  Id.:  to  receiye  fees  and 
fines     for    benefit    of 
county. 

1134.  Snperrisors  to  proTlde  for 
*       nis  expenses,  etc 

1135.  Assi'ssors  to  return  per- 

sons liable,  and  com- 
missioner to  select 
jurors. 

1136.  when   commissioner  to 

publish  notice,  and  re- 
ceive evidence  of  ex- 
emption. 

1137.  Commissioner  to  prepare 

list,  and  file  transcript. 

1138.  Supplemental   lists   may 

be  afterwards  made. 
1130.  Ballote   to    be   prepared 
and  deposited  in  box. 

1140.  What  officers  to   attend 

drawing ;  how  many 
jurors  to  be  drawn. 

1141.  Proceedings  preliminary 

to  the  drawing. 

1142.  Drawing;  how  conduct- 

ed. 

1143.  CcHificate   to   be  made, 

and  boxes  sealed  up. 

1144.  Subsequent      drawings; 

how  conducted. 

1146.  Proceedings   when   firat 

box  exhausted. 


I  1146.  Commissioner  to  transmit 
panel  to  sheriff;  sheriff 
to  notify  jurora. 

1147.  Days  for  which  the  jur- 

ora are  to  be  notified. 
Excusing  Jurors,  and 
changing  days  of  their 
attendance. 

1148.  Copy  of  panel  and  return 

to  be  Aled. 

1149.  Court  may  at  any  time 

order  a  new  panel.  How 
drawn. 

1160.  Jurora  in  certain  special 

proceedings. 

1161.  Compensation  to  judges, 

etc.,  for  services  under 
this  article. 

1162.  Court  of  record  to   fine 

Juror  for  non-attend- 
ance. 

1163.  Juror  may  also  be  arres- 

ted, and  compelled  to 
serve. 

1164.  Commissioner  to  notify 

lurora  fined  to  appear; 
board  for  remission 
and  enforcement  of 
fines. 
1166.  Commissioner  to  collect 
fines,  and  to  make  re- 
turn of  unpaid  fines; 
precept  thereupon. 

1166.  Fines,  not  collected  un* 

der  precept,  to  be 
docketed  and  enforced 
as  judgments. 

1167.  When  lien  discharged. 

1158.  Commisslotier,  etc.,  cor- 
ruptly omitting  name, 
in  gulltv  of  felony. 

UW.  Commlo&foner's  other 
wilful  neglect,  a  mis- 
demeanor. 

1160.  Giving  false  information, 

or  suppressing  notice, 
a  misdemeanor. 

1161.  Penalty     for     physician 

giving  false  certificate. 

1162.  Commissioner  to   report 

and  pay  over  money. 


§1126.  ({naliflcatloiis  of  trial  Jnrors.  [i4m*dl897.]-- 
In  order  to  bj  qualified  to  serve  as  a  trial  juror,  in  a  court  of 
record  in  the  county  of  Kings,  a  person  must  be  : 

1.  A  male  citizen  of  the  United  States,  and  a  resident  of 
that  county. 

2.  [Am'd  1897,  amendmeni  to  take  ^eet  September,  1,  1897.] 
Not  less  than  twenty-one,  or  more  than  BOYenty  yean  of  age  • 
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3.  The  owner,  in  his  own  right,  of  real  property,  of  the  value 
of  one  hundred  and  fifty  dollars,  or  of  personal  property,  of 
the  value  of  two  hundred  and  tiftv  dollars ;  or  the  husband 
of  a  woman,  who  is  the  owner,  in  her  own  right,  of  real  or 
personal  property,  of  that  value. 

4.  In  the  possession  of  his  natui*al  faculties  ;  and  not  infirm 
or  decrepit. 

6.  PVee  from  all  legal  exceptions;  intelligent;  of  sound 
mind  and  good  character ;  an(i  able  to  roaa  and  write  the 
English  language  understandingly. 

§1127.  [Am'rf  1879, 1881.]  Either  of  the  following  per- 
sons, although  qualified,  is  entitled  to  an  exemption  from  ser- 
vice, as  a  trial  juror,  upon  his  claiming  an  exemption,  as 
prescribed  in  this  article  : 

1.  A  clergyman,  or  a  minister  of  any  religion,  officiating  as 
such,  and  not  following  any  other  callmg. 

2.  A  practicing  physician,  surgeon,  or  dentist,  surgeon,  hav- 
ing patients  requiring  his  daily  professional  attention,  and  not 
following  any  other  calling,  and  a  licensed  pharmaceutist 
or  pharmacist,  while  actually  engaged  in  his  profession  as  a 
means  of  livelinood. 

3.  An  attoniey  or  counsellor-at-law,  regularly  engaged  in 
the  practice  of  the  law,  as  a  means  of  livelihooa. 

4.  A  pix)fessor  or  teacher  in  a  college,  academy,  or  i>ublic 
school,  or  in  a  private  school  for  the  mstruction  of  pupils  in 
the  usual  branches  of  education,  not  following  any  otuer  call- 
ing. 

5.  The  holder  of  an  office,  under  the  United  States,  or  the 
State,  or  the  county,  or  the  city  of  Brooklyn,  or  a  town  of  the 
county  ;  whose  official  duties,  at  the  time,  prevent  his  attend- 
ance as  a  juror. 

6.  A  captain,  engineer,  or  other  officer,  actually  employed 
upon  a  vessel,  making  regular  trips ;  or  a  licensed  pilot,  actu- 
ally following  that  calling. 

7.  A  superintendent,  conductor,  or  engineer,  employed  by  a 
railroad  company,  other  than  a  street  railroad  company ;  or 
a  telegraph  operator,  employed  by  a  telegraph  company, 
who  is  actually  doing  duty  in  an  office,  or  along  the  railroad 
or  telegraph  line,  of  the  company,  bv  which  he  is  employed. 

8.  An  officer,  non-commissioned  officer,  musician,  or  private, 
actually  serving  in  a  brigade,  regiment,  battalion,  company, 
or  troop,  of  the  national  guard  of  the  State,  uniformed  and 
equipped,  according  to  law,  and  faithfully  performing  his 
duty,  by  making  the  parades,  and  attending  the  drills,  inspec- 
tions, and  reviews,  retjuired  by  law ;  or  a  general  or  staff- 
officer,  actually  performing  duty  as  such ;  or  a  person  who 
has  been  honorably  discharged  from  the  national  guard,  after 
five  years'  service,  in  either  capacity. 

9.  A  person,  who  has  been  honorably  discharged  from  the 
military  forces  of  the  State,  after  seven  years'  faithful  ser- 
vice therein.  But,  in  orier  to  entitle  a  person  to  exemption, 
under  this  subdivision,  his  sei-vice  must  nave  been  perforinea 
before  the  twenty-third  day  of  April,  eighteen  hundred  and 
sixty -two,  either  as  a  general  or  staff-officer,  or  as  an  officer, 
non-commissioned  officer,  musician,  or  private,  in  a  uniformed 
battalion,  company,  t)r  trcK)p,  of  the  militia  of  the  State,  and 
anned.  unifonned,  and  equipped  according  to  law ;  or  a  por- 
tion thereof,  during  that  period,  and  in  that  capacity,  and  the 
rcm-iinder,  since  the  twenty -third  day  of  April,  eighteen  hun- 
dred and  sixty-two.  h.s  a  member  of  the  national  guard  of 
the  State. 
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10.  A  person,  who,  after  faithfully  performing  the  duties  of 
a  fireman,  in  a  fire  company  or  fire  department,  duly  organ- 
ized, according  to  the  laws  of  the  State,  for  five  successive 
years,  has  been  honorably  discharged  therefrom  ;  or  who  i^ 
at  the  time,  an  officer  or  member  of  a  fire  comjmn^,  duly 
organized,  according  to  the  laws  of  the  State,  and  faithfully 
performing  his  duty  therein. 

11.  A  person,  who  is  physically  incapable  of  performing  jury 
duty,  by  reason  of  severe  sickness,  aeafness,  or  other  physi- 
cal disorder. 

12.  A  person  belon^ng  to  the  army  or  navy  of  the  United 
States  :  or  to  the  police  force  or  fire  department  of  the  city 
of  Brooklyn. 

13.  A  person  otherwise  specially  exempted  by  law. 

§  1128.  The  evidence  of  the  right  to  exemption,  as  pre- 
scribed in  the  last  section,  is  as  follows  : 

1.  Under  subdivision  eighth  thereof,  where  the  applicant  is 
a  member  of  the  national  guard,  below  the  rank  of  urigadier- 
genertil,  the  certificate  of  the  commanding  officer  of  the  bri- 
gade, regiment,  battalion,  company,  or  troop,  to  which  the 
applicant  belongs,  dated  within  three  months  of  the  time  of 
presenting  it. 

2.  Under  subdivision  eighth,  ninth,  or  .tenth  thereof,  where 
the  applicant  has  been  discharged,  the  certificate  of  dis- 
charge ;  accompanied,  where  it  does  not  8ht>w  all  the  facts, 
with  the  affidavit  of  the  applicant,  or  of  another  person,  ac- 
quainted with  the  facts. 

3.  Under  8ub<livision  tenth  thereof,  where  the  applicant  is 
an  officer,  or  member  of  a  fire  company,  the  certificate  of  the 
foreman,  or  other  chief  officer,  of  the  company,  to  which  the 
applicant  belongs,  dated  within  three  months  of  the  time  of 
presenting  it. 

4.  Under  any  other  subdivision  thereof,  an  affidavit  of  the 
applicant ;  or  an  affidavit,  satisfactory  to  the  commissioner, 
or  another  person  in  hus  behalf,  stating  the  facts,  entitUng  the 
applicant  to  exemption. 

Each  certificate,  specified  in  this  section,  must  be  accom- 
panied with  satisfactory  proof,  by  affidavit  of  the  genuineness 
of  the  signature  thereto  ;  ana  each  affidavit  and  certificate 
must  be  filed  with  the  commissioner  of  jurors,  and  must  be 
kept  open  by  him,  at  all  reasonable  times,  to  public  inspec- 
tion. 

§  1 129.  A  person  shall  not  be  re<iuired  to  serve,  as  a  trial 
juror,  more  than  six  days,  at  any  term,  for  which  his  name  is 
drawn,  as  prescribed  in  this  article,  unless  the  court,  for  good 
cause,  otherwise  specially  directs ;  except  that  he  shall  not  be 
discharged,  until  tne  close  of  a  trial,  in  which  he  is  serving,  at 
the  time  wnen  the  six  days  expire.  A  person  shall  not  be  re- 
quired to  serve,  as  a  trial  juror,  except  by  the  sj)ecial  order 
of  the  judge  presiding  at  or  holding  the  term,  or  as  otherwise 
specially  prescribed  m  this  article,  unless  at  least  three  days 
previous  notice  to  attend  has  been  served  ui)on  him,  as  pre- 
scribed in  section  one  thousand  one  hundred  and  forty-six  of 
this  act. 

§  1 130.  Tlie  judge  presiding  at,  or  holding  a  term,  may, 
hi  nis  discretion,  excuse  a  trial  juror,  attending  thereat,  from 
service,  during  the  whole  or  a  portion  of  that  term,  in  either 
of  the  following  cases  : 

1.  Where  he  nas  actually  served  as  a  trial  juror,  in  a  court 
of  record  in  the  county,  within  six  months  before  the  corn- 
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mencement  of  the  term,  and  since  the  second  Monday  of  Au- 
gust, preceding  the  commencement  thereof. 

2.  Where  he  has  actually  served  in  the  county,  as  a  grand 
juror,  pursuant  to  law,  since  the  first  Monday  of  Sept^aiber, 
precedmg  the  commencement  of  the  term. 

8.  Where  the  interests  of  the  public,  or  of  the  juror,  will  be 
materially  injured  by  his  attendance  ;  or  his  own  health,  or 
the  healtn  of  a  member  of  his  family,  requires  his  absence  ; 
or  his  wife,  or  a  near  relative  of  hixnself  or  his  wife,  has  re- 
cently dieo. 

§  li81«  J^^'<2 1891, 1895,  amendmeni  to  take  ^ect  January 
1«  1896.]  The  coxinty  clerk  of  the  county  of  Kings  must, 
within  one  week  after  the  close  of  each  term  for  which  trial 
jurors  have  been  drawn,  or  after  the  discharge  of  the  trial 
juri^rs,  if  they  are  discharged  before  the  close  of  the  term, 
return  to  the  commissioner  of  jurors  thepmel  of  trial  jnrors 
with  the  commissioner's  return  received  from  the  commis- 
sioner, as  prescribed  in  section  one  thousand  one  hundred 
and  forty- eight  of  this  act,  or  a  copy  of  each  of  those  papers, 
certified  by  the  clerk.  The  clerk  must  lUso  deliver  to  the 
commissioner  therewith  a  certificate,  specifying  distinctly 
and  in  detail  as  follows  : 

1.  Tbe  name  and  residence  of  each  juror  who  attended  and 
served,  and  the  number  of  days  he  actually  served. 

*2.  The  name  and  residence  of  each  juror  who  was  excused 
or  discharged,  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  person  notified,  who 
did  not  attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the 
date  and  amount  of  his  fine.  The  return  and  certificate  must 
be  filed  in  the  office  of  the  commissioner,  who  must  also  re- 
cord therefrom,  upon  the  list  originallv  made  by  him,  the 
date  and  amount  of  service,  performed  by  each  person,  as 
thor«  in  set  forth. 

§  1132.  [Am'd  1890.]  Trial  jurors  must  be  selected  by 
the  commissioner  of  jurors,  who  may  decide  ujjon  their  quah- 
ficutions  and  exempt ions^  as  prescribed  in  this  article.  The 
commissioner  may,  from  time  to  time,  appoint,  and  at  pleas- 
ure remove,  one  assistant,  and  as  many  more  assistants, 
clerks  and  messengers,  as  the  board  of  supervisors  directs. 
The  commissioner  shall  also  appoint,  and  remove,  from  time 
to  time,  as  many  clerks,  not  to  exceed,  nine  as  may  be  requir- 
ed to  prepare  jury  notices  for  service,  and  serve  tne  same  as 
directed  oy  the  commissioner.  The  board  of  estimate  of  the 
city  of  Brooklyn,  and  the  county  of  Kings  shall  fix  the  salary 
of  the  said  commissioner.  The  said  clerks  as  notice  servers 
shall  possess  the  same  powers  as  deputy  sheriffs  in  perform- 
ance of  such  duties,  and  their  salaries  shall  be  fixea  by  the 
board  of  estimate  of  the  city  of  Brooklyn  and  the  county  of 
Kings  and  in  each  case  shall  not  be  less  than  one  thousand 
dollars  or  more  than  twelve  hundred  dollars  per  annum.  The 
commissioner  and  each  assistant^  whom  he  designates  for  the 
purpose,  by  a  certificate,  filed  in  the  office  of  the  county  clerk, 
may  administer  an  oath  or  affirmation,  in  relation  to  any 
matter  embraced  within  the  pro\  ^sions  of  this  article.  The 
commissioner  must  keep  a  record  of  all  proceedings  before 
him,  or  in  his  office. 

§  1 133 .  The  commissioner  is  entitled  to,  and  must  collect, 
for  a  copy  of  a  paper  furnished  by  him,  the  same  fees  as  the 
derk  of  a  court  of  record.    He  must  furnish  a  copy  of  each 
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paper  filed,  or  proceeding  taken,  in  his  office,  to  any  person 
applying  therefor,  and  paying  the  fees.  AH  the  money  re- 
ceived ^  him.  for  fees,  or  fines  collected  from  trial  jurors,  or 
otherwise  in  tne  discharge  of  his  duties  as  commissioner,  must 
be  accoonted  for  by  him,  and  paid  into  the  treasury  of  the 
county. 

§  1 134.  The  board  of  supervisors  of  the  county  must 
provide  suitable  rooms,  and  other  accommodations,  for  the 
use  of  the  commissioner  of  iurors.  and  also  for  the  compen- 
sation of  his  assistants,  clerks,  and  messengers  ;  and  for  nec- 
essary printing  and  advertising,  books,  stationery  and  other 
articles,  required  for  the  convenient  discharge  of  liis  duties. 

§  1136.  The  assessors  in  the  city  of  Brooklyn,  and  of 
each  town  in  the  county  of  Kings,  or  a  majority  of  them. 
must,  after  the  first  day  of  May,  and  on  or  before  the  first 
day  of  July  in  each  year,  return,  to  the  commissioner  of  jur- 
ors, a  written  Ust,  under  his  or  their  hands,  containing  the 
names  of  all  persons  in  the  city  or  town,  as  tne  case  may  be, 
who  are  liable  to  serve  as  trial  jurors  ;  and  stating  the  occu- 
pation, place  of  business,  and  residence,  of  each  person,  as  far 
as  those  particulars  can  be  conveniently  ascertained.  The 
omission  to  include  the  names  of  one  or  more  persons,  so 
liable,  or  any  other  error  or  defect  in  a  list,  does  not  affect 
the  validity  of  any  proceeding,  prescribed  in  this  article.  The 
commissioner  must,  within  the  same  period,  select,  from  the 
persons  residing  in  the  county,  suitable  persons  to  serve  aa 
trial  iurors.  In  making  the  returns  or  selection,  the  assessors 
and  the  commissioner  resjjectively  must  take  the  names  of 
those  persons  only,  whom  they  belie've  to  be  qualified  to  serve, 
and  not  exempt  from  service,  as  trial  jurors.  A  list  of  the 
names  so  selected  must  be  made,  by  the  commissioner,  m  a 
book,  specifying,  as  nearly  as  he  has  ascertained  the  facts, 
the  occupation,  the  place  of  business,  and  jthe  residence  of 
each  person,  including  the  town,  or,  in  the  city  of  Brooklyn, 
the  ward.  In  the  list,  the  towns  must  be  arranged  alphabeti- 
cally, and  the  wards  numerically  *  and  the  names  of  the  jui« 
ors  must  be  arranged  alphabetically,  according  to  their  sur- 
names, each  under  the  name  of  the  town  or  ward,  where  he 
resides. 

§  1 136.  As  soon  after  the  first  day  of  June,  in  each  year, 
as  the  commissioner  has  made  the  list,  he  must  publish  a 
notic^  for  at  least  ten  days,  in  at  least  six  daily  newspapers, 
publisned  in  the  county,  to  the  effect,  that  the  list  of  trial 
jurors  for  theyear  is  ready,  at  his  office^  for  examination  and 
correction.  He  must  then  receive  evidence  of  disqualifica- 
tions or  exemptions,  and  must  mark  "not  qualined."  or 
"  exempt,"  in  tne  list,  opposite  the  name  of  each  person,  found 
to  be  disqualified  to  serve,  or  exempt  from  serving  as  a  trial 
juror,  as  the  case  requires.  He  must  also  record  therein,  the 
ground  of  e^h  disqualification  or  exemption. 

§  1 137.  On  the  first  Monday  of  August  in  each  year,  or 
earlier,  if  the  corrections  can  \>e  earlier  made,  the  commis- 
sioner must  prepare  the  list  of  trial  jurors  for  the  year,  by 
copying,  from  his  book,  the  names  of  all  persons^  who  appear 
therein  to  be  liable  to  serve  as  trial  jurors,  with  the  proi)er 
additions  of  each.  The  commissioner  must  file  a  transcript 
of  the  list,  verified  by  bis  affidavit,  in  the  office  of  the  county 
olerk. 
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§  1138.  Supplemental  lists,  containing  tne  names  and 
proper  additions  of  persons,  subsequently  ascertained  to  be 
liable  to  serve  as  trial  jurors,  may,  from  time  to  time  there- 
after be  made ;  and  transcripts  thereof,  verified  as  prescribed 
in  the  lust  section,  must  be  filed  in  like  manner,  by  the  com- 
missioner. Ballots,  containing  those  names,  must  be  prepared, 
as  prescrib(»d  in  the  next  section,  and  used,  in  like  manner 
as  the  other  ballots  therein  specified,  for  the  residue  of  the 
jury  year. 

§  1139.  The  commissioner  must  prepare  ballots,  by  wri- 
ting the  names,  contained  in  the  list,  a  transcript  of  which 
was  filed  in  the  ofllce  of  the  county  clerk,  with  the  proper  ad- 
ditions of  each  person,  on  separate  pieces  of  paper,  which 
must  be  uniform,  as  nearly  as  may  be,  in  appearance.  On 
the  second  Mondav  of  August  in  each  vear,  he  must  deposit 
the  ballots,  in  the  \x)x  kept  by  him  for  that  purpose,  and  must 
place  his  seal  upon  the  box  ;  whereupon  all  jury  ballots,  pre- 
viously in  use,  must  be  destroyed.  The  box  must  be  con- 
structed with  an  aperture,  large  enough  only  to  conveniently 
admit  the  hand  of  the  person,  by  whom  the  ballots  are  to  \ye 
drawn  ;  and  the  aperture  must  lie  provided  with  a  cover,  so 
arranged  as  to  be  conveniently  sealed,  when  closed. 

I  ll-iO.  [Aind  1895,  aitifuiiivhi  (otufitejjecl  January  1, 
1896.]  The  comuiiBsiont-r  must  seiisunably  notify  the  jus- 
tices of  the  supreme  couit,  residing  in  the  county  and  the 
county  judges  to  att en ',  at  his  <  ffice,  on  a  day  designated 
by  him,  not  less  than  fourteen  nor  n:ore  than  twenty  days, 
before  the  day  appointed  for  holding  a  term  of  a  court  of 
record  iu  the  county,  at  which  issues  tf  fact  are  triable  by 
jury,  in  order  to  witness  and  assist  in  ihe  drawing  of  trial 
jurors  for  that  term.  The  number  of  trial  jurors,  to  be 
drawn  for  each  term,  may  be  fixed  by  the  judge  who  is  to 
preside  at  or  hold  the  term,  by  an  order  undt-r  his  hand, 
delivered  to  the  commissioner.  If  the  number  has  not  been 
so  fixed,  at  the  time  of  the  drawing,  one  hundred  and  thirty- 
two  trial  jurors  must  be  drawn  for  the  term. 

§  1141.  [Am'd  1879,  1889,  1895,  amendment  to  Uike  effect 
Jomuary  1,  1896.]  If  two  or  more  cf  the  judges  or  justices 
specified  in  the  last  section  attend  the  commissioner,  or,  in 
case  of  his  al>sence  his  chief  clerk,  must  break  the  seal  of  the 
box  containing  the  ballots,  open  it  and  exhibit  the  ballots 
for  their  inspt  ction,  together  with  his  original  and  each 
supplemental  list  of  trial  jurcrs,  and  also  the  verified  tran- 
scripts thereof  filcil  in  the  county  clerk's  office.  The  ballots 
containing  the  names  c>f  trial  jurors  excused  from  service  for 
the  whole  or  a  portion  of  a  previous  term  of  a  court  of  record 
in  the  county  which  have  not  already  been  replaced  in  the 
box  to  be  redrawn,  must  then  be  replaced  therein;  and  the 
judges  and  justices  Attending  the  drawing  must  take  care, 
when  the  seal  is  broken,  that  they  are  so  replaced.     If  a  sup- 

Slemental  list  has  been  made,  and  a  transcript  filed  since  the 
bst  drawing,  ballots  containing  the  names  appearing  therein 
must  at  the  same  time  be  placed  in  the  box.  The  judges, 
justices  aitd  the  commissioner,  or,  in  case  of  his  absence, 
his  chief  clerk,  or  a  majority  of  them,  mustappoint  oneof  the 
attending  officers  to  draw  the  ballots  from  the  box  and  another 
t«  checkmark  the  drawing  as  i  t  proceeds  upon  a  copy  of  the  lists 
transcripts  of  which  have  been  filed  with  the  county  clerk. 
§  11 4s.    [/Im'd  1889.1    The  commissioner,  or  ia  case  of 
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his  absence,  his  chief  clerk,  must  then  shake  the  box  contain- 
ing the  ballots  so  as  thoroughly  to  mix  them.  The  person 
appointed  for  that  purpose  must  then,  without  seeinff  the 
name  contained  in  any  ballot,  publicly  draw  one  ballot  from 
the  box  and  read  aloud  the  contents  thereof.  If  the  drawing 
is  for  trial  jurors  to  serve  in  the  city  court  of  Brooklyn,  and 
the  person  drawn  does  not  reside  in  that  city,  the  ballot  must 
be  returned  to  the  box  ;  but  if  he  resides  in  that  city,  or  if  the 
drawing  is  for  trial  jurors  to  serve  in  another  court,  the  per- 
son ap])ointed  to  checkmark  the  drawing  must  place  oppo- 
site tne  name  of  the  i>erson  drawn,  ui)on  the  copy  of  the  list^ 
the  figure  one.  The  ballot  must  then  be  deposited  in  a  second 
box  provided  for  that  pui7K)se  and  constructed  like  the  first 
bc»x.  Another  ballot  must  then  be  drawn  in  like  manner  from 
the  first  b<»x,  ami  the  same  process  must  be  rei)eated  until  the 
retjuisite  number  has  been  drawn,  except  that  each  name 
must  be  checkmarked  in  its  numerical  order. 

§  1 143.  [AnVd  1889.]  TVTien  the  drawing  is  completed, 
the  commissioner,  or  in  case  of  his  absence,  his  chief  clerk, 
and  the  judges  by  whom  it  was  conducted,  must  sign  a  min- 
ute at  the  end  of  the  copy  of  the  lists,  upon  which  the  check- 
marks have  been  matfe,  setting  forth  that  the  trial  jurors 
whose  names  are  contained  tluM'cin,  were  duly  drawn  by 
them,  for  the  court  and  the  term  therein  specified,  in  the 
order  denoted  by  the  figures.  The  iu<lges  must  then  close 
each  box  ;  and  place  mxm  the  cover  thereof,  their  seals,  which 
must  not  be  broken,  except  when  necessary  for  a  subsequent 
drawing. 

§  1 144.  The  proceedings,  upon  each  subsequent  drawing, 
are  the  same;  but  the  list  must  l)e  check -mai-ked  with  num- 
bers, commencing  with  the  number  next  in  order,  after  the 
last  number  used  at  the  preceding  drawing. 

§  1 145.  After  all  the  ballots  have  been  drawn  from  the 
first  box,  and  deposited  in  the  second  box,  the  commissioner 
must  make  a  new  list,  by  copying  the  lists  used  upon  the  pre- 
ceding drawings,  omitting  the  checkmarks.  He  mnst  then 
correct  it,  by  properly  indicating  each  person  who  has  been 
found  to  be  disqualified,  exempt,  dead,  or  not  resident  within 
the  county  ;  and  each  person,  wno  has  been  excused,  and  for 
what  time.  Thereafter,  when  trial  iurors  are  drawn,  the 
ballots  mnst  be  drawn  from  the  second  box :  the  names  must 
be  checkmarked  on  the  corrected  list ;  and  the  ballots  not 
used  must  be  deposited  in  the  fii-st  ix>x:  except  that  where  a  bal- 
lot is  drawn,  containing  the  name  of  a  penwm  indicated,  on 
the  corrected  list,  as  disqualified,  exempt,  dead,  or  non-resi- 
dent, it  must  be  destroyed  ;  and  a  ballot,  containing  the 
name  of  a  person  who  has  been  excused,  for  a  period  then  un- 
expired, must  be  returned  to  the  box  from  which  it  was 
drawn,  without  checkmarking. 

§  1146.  [^m'd  1889,  1H90,  1«91.]  Immediately  after  each 
drawing  of  trial  jurors,  the  commissioner  or  in  case  of  his 
absence,  his  chief  clerk  must  prepare  a  panel  verified  by  his 
affidavit,  containing  the  names  of  the  jurors  drawn,  with  the 
proper  additions  of  each,  and  stating  for  what  court  and  for 
what  term,  they  were  drawn.  He  must  transmit  the  panel  to 
the  sheriff  of  the  count  v,  who  must  keep  it  on  file  in  his  office 
for  public  inspection.  The  commissioner  must  forthwith  noti- 
fy each  juror  named  therein  to  attend  the  term  for  which  he 
wa«  drawn  by  serving  upon  him  a  notice  ♦^'^  ♦hat  effect  ad- 
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dresfled  to  him.  The  notice  may  be  served  personally  or  by- 
leaving  it  at  the  juror^s  residence  or  usual  place  of  business 
with  a  person  of  proper  age  and  discretion.  It  must  specify 
the  days  during  which  the  iuror  is  required  to  be  present ; 
and  it  may  contain  copies  of  such  portions  of  this  article  as 
the  conmussioner  deems  proper. 

§  1147.  {Am'd  )890,  1891.]  The  thirty-six  trial  jurors 
first  drawn  for  a  term,  or  such  other  number  as  the  judge  ap- 
pointed to  hold  or  preside  at  the  term,  directs  must  be  notifi^ 
to  be  present  during  the  first  six  days  of  the  term,  and  the 
thirty-six  trial  jurors  next  drawn,  or  such  other  number  as 
the  judge  directs,  must  be  notified  to  be  present  during  the 
next  six  days  of  the  term,  and  a  like  number  during  each  suc- 
ceeding six  days.  The  judge  holding  or  presidm^^  at  the 
term,  may  in  liis  discretion,  on  the  application  of  a  trial  juror 
excuse  him  from  the  whole,  or  a  part  of  the  time  of  service  re- 
quired of  him.  The  judge  may  also  change  the  time  of  ser- 
vice of  a  juror  to  a  later  day,  during  the  same,  or  a  subse- 
quent term  of  the  court.  Each  juror  whose  time  of  service  is 
changed  to  a  day  certain  must  attend  at  the  opening  of  court 
on  that  day,  and  thereafter  until  discharged,  without  further 
notice.  If  he  fails  so  to  do  he  is  liable  to  the  same  punish- 
ment as  if  he  had  been  personally  notified  by  the  commissioner 
to  attend  the  term,  ana  to  be  present  on  that  day.  The  clerk 
of  the  court  must  enter  in  a  book  kept  for  that  purpose  the 
name  of  each  iuror  who  is  so  excused,  or  whose  time  of  ser- 
vice is  changed. 

§  1148.  {Ani'd  1890,  1891.]  Before  the  commencement 
of  each  term  of  a  court  for  which  trial  jurors  have  been 
drawn,  as  prescribed  in  this  article,  the  commissioner,  or  in 
case  of  his  absence,  his  chief  clerk,  must  file  with  the  clerk, 
the  panel  or  a  copy  of  the  panel,  with  a  return,  under  his 
hand,  indorsed  thereupon  or  annexed  thereto,  showing  the 
names  and  additions  of  each  iuror  notified  the  days  during 
which  he  was  notified  to  atteno,  and  the  manner  in  which  he 
was  notified. 

§  1149.  [ylm'd  1890.]  At  anytime  during  the  sitting  of 
a  term  of  a  court  of  record  in  the  county,  the  court  may 
direct  an  additional  number  of  trial  jurors  to  be  drawn  for 
that  term.  The  order  must  specify  the  number  to  be  drawn, 
and  the  time  of  drawing.  The  drawing  must  be  conducted 
as  prescribed  in  sections  eleven  hundred  and  forty-one,  eleven 
hundred  and  forty-two  and  eleven  hundred  and  forty-three 
of  this  act,  except  that  notice  is  not  required.  The  commis- 
sioner must  forthwith  notify  each  juror  drawn  by  such  a 
notice  as  the  court  directs,  to  attend  the  term  at  the  time 
specified  in  the  order. 

$  1150.  lAm'd  1890,  J891, 1B95,  amendment  to  take  effect 
January  1.  1896  ]  In  a  special  proceeding  pending  before  a 
county  jndge  of  Kingn  county,  in  whirh  a  trial  jury  is  neces- 
pary.  t'»e  judge  may  impanel  a  jury  from  the  trial  jurors  who 
are  serving  at  the  time  in  the  county  court  of  the  coiiuty  If 
there  are  no  jurors  serving  in  the  connty  court,  the  judge 
may  make  an  order  re<^niring  the  commissioner  of  jnrors  to 
draw  the  number  of  tnal  jnrors,  designated  therein;  where- 
upon the  commissioner  or  in  case  of  his  absence,  bis  chief 
oferk,  must  ()raw  the  recjuisite  number  nod  the  oommissioner 
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must  notify  them  ab  prescribed  in  this  article  for  drawing  and 
notifying  other  trial  juront. 

§  1151.  The  board  of  supervisors  of  the  county  must 
allow  to  each  judge,  including  each  justice  of  the  supreme 
court,  for  the  services  performed  by  him,  as  prescribed  in 
this  article,  such  compensatioq,  as  the  board  deems  reason- 
able and  proper. 

§  1 162.  Where  a  person,  duly  drawn  and  notified  to  at- 
tend a  term  of  a  court  of  record,  as  a  trial  juror,  fails  to  at- 
tend, at  the  time  specified  in  the  notice,  or  from  day  to  day. 
the  court,  at  that  term,  must  impose  upon  him  a  fine  of 
twenty-five  dollars,  for  each  day  that  he  fails  so  to  attend. 
This  section  applies  to  a  special  juror,  as  well  as  to  an  ordir* 
nary  trial  juror. 

§  1 163.  Where  a  person,  duly  drawn  and  notified,  fails 
to  attend  and  serve,  at  a  term  of  a  court  of  record,  as  re- 
q^uired  by  law,  without  having  been  excused,  the  court,  be- 
sides imposing  a  fine,  as  prescribed  in  the  last  section,  may 
direct  the  sheriff  to  arrest  him,  and  brinz  him  before  the 
court ;  and,  when  he  has  been  so  brought,  iF  may,  in  its  dis- 
cretion, compel  him  to  serve. 

§  1  lo4.  [  Am*d  1895,  amendment  io  take  tffed  January  1, 
18^6.  ]  The  commissioners  of  jnrors  mnst  canse  a  notice  to 
le  served  upon  each  delinquent  trial  juror,  returned  as 
having  l»een  fined,  stating  the  sum  in  which,  and  the  term  at 
which  be  was  fined,  and  requiring  him  to  show  cause,  if  he 
has  any,  bt-f«<Tet>>e  board,  specified  in  this  section,  at  the 
commiM- loner's  office,  on  a  day,  not  less  than  three  days 
thereafter,  and  at  an  hour  specified  in  the  notice,  why  the 
fine  should  be  remitted.  The  commissioner  must  notify  the 
justices  of  the  supreme  court,  residing  in  the  county,  and 
the  county  judges,  to  attend  at  the  same  time  and  place,  and 
act  with  him  as  a  board,  for  the  remission  at  d  enforcement 
of  jury  fines.  It  is  their  duty  to  attend  and  act  accordingly 
The  commissioner,  and  two  of  those  justices  or  judges, 
constitute  a  quorum.  The  board  may,  in  its  discretion,  he<»r 
testimony  ;  and  it  may,  from  time  to  time,  adjourn  the  meet- 
ing, or  the  hearing,  or  final  disposition  of  a  particular  case, 
it  may  remit  the  whole  or  any  port  of  a  fine;  but  a  fine  shall 
not  be  remitted  or  reduced,  unless  the  person,  upon  whom 
it  has  been  imposed,  or,  if  a  reckson  satisfactory  to  the  beard 
is  given,  why  his  affidavit  can  not  be  furnishea,  another  per-' 
son,  in  his  behalf,  makes,  and  files  with  the  commissioner, 
an  affidavit  stating  the  grounds,  upon  which  a  reiuission  or 
reduction  is  claimed.  Each  affidavit,  so  filed,  must  be  kept 
open  to  public  inspection. 

§  1166.  The  commissioner  of  jurors  must  receive  each 
fine,  paid  or  collected,  as  prescribed  in  this  article.  When 
ten  days  have  expired,  since  the  final  disposition  of  a  case  by 
the  board,  the  commissioner  must  file,  m  the  office  of  the 
clerk  of  the  court,  a  return,  containing  the  name  of  each  juror 
fined,  whose  fine  remains  unpaid,  and  a  statement  of  the  sum' 
remaining  unpaid.  The  clerk  must  thereupon  issue  to  the  com- 
missioner, a  precept,  under  the  seal  of  the  court,  specifying 
the  name  of  each  person  fined,  and  the  amount  of  his  fine 
remaining  unpaid ;  and  c<'mmanain;j  the  commissioner  to  levy 
and  enforce  collection  of  each  fine,  and  to  return  the  precept,  , 

with  his  doings  thereupon,  within  ninety  days  afte|:  ,.th§^  roOOglC 
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ceipt  thereof.  For  the  purpose  of  collecting  a  fine,  the  com- 
missioner must  levy  upon  and  sell  the  personal  property  of  a 
person  fined,  with  like  effect,  and  subject  to  the  same  pro- 
visions of  law,  as  where  a  sheriff  levies  upon  and  sells  personal 
property,  by  virtue  of  an  execution,  issued  upon  a  judgment 
of  a  court  of  record. 

^1156*  [i4m'dl895,  amendment  io  take  effect  January  1^ 
1896.]  The  commissioner  most  return  the  precept,  according 
to  its  commaui),  to  the  clerk  of  the  court  issuing  it.  If  he 
fails  so  to  do,  the  court  may  enforce  the  return,  by  attach- 
ment for  contempt.  When  the  precept  is  returned,  the  clerk 
must  make,  in  the  docket  of  judgments  kept  by  him,  the 
same  entries,  as  nearly  as  may  be,  with  respect  to  each  un- 
collected fine,  as  if  it  was  a  final  judgment  rendered  in  an 
action.  When  the  entries  have  been  made,  the  fine,  with 
interest,  becomes  a  lien  upon  the  real  property  of  the  person 
fined,  ns  if  it  was  recover^  by  a  jndgment  in  the  same  court; 
and  an  execution  to  collect  it  may  be  issued,  directed  to  the 
sheriff  of  the  county  of  Kings,  as  upon  a  judgment.  The 
commissioner  has,  in  rilation  to  the  execution, and  the  satis- 
faction of  the  fine,  nil  the  powers  of  the  attorney  for  a  party 
recovering  such  a  judgment,  in  relation  to  the  judgment,  and 
the  execution  i^'sned  thereupon. 

-  §  1 167.  The  lien,  created  by  such  a  docket,  must  be  dis- 
charged by  the  county  clerk,  on  filing  with  him  the  commis- 
sioner's certificate  of  pa^nnent. 

§  1168.  If  the  commissioner  of  jurors,  or  either  of  his 
assistants,  or  a  clerk  or  other  person,  employed  by  him,  cor- 
ruptly and  without  sufficient  cause,  omits  the  name  of  a  per- 
son, duly  drawn,  from  a  panel  of  trial  juroi-s,  or  the  ballot, 
containing  the  name  of  such  a  pei*sou,  from  either  of  the  boxes 
prescribed  in  this  article;  or,  directly  or  indirectly,  receives 
a  fee,  reward,  compensation,  or  advantaf^e,  in  consideration 
of.  or  as  an  inducement  to  such  an  omission  ;  he  is  giiilty  of  a 
felony,  and  shall,  on  conviction,  be  luinished  by  imprisonment 
Sn  a  State  prison,  for  a  term  not  less  than  two  nor  more  than 
five  years. 

f  §  1169.  A  wilful  omission,  by  the  commissioner,  of  a  duty 
required  of  him  by  this  article,  other  than  that  specified  in 
the  last  section,  is  a  misdemeanor. 

g  1160.  A  person,  to  whom  application  is  made,  within 
the  county  of  Kings,  by  an  assessor,  or  by  the  commissioner 
of  jurors,  or  either  of  nis  assistants,  for  information,  as  to  a 
fact,  upon  which  the  liability  of  himself,  or  any  other  person, 
to  sen'e  as  a  trial  juror,  depends,  and  who  refus(»s  to  give  in- 
formation relating  thereto,  which  he  can  give,  or  knowingly 
gives  false  infonnation  relating  thereto ;  or  a  person  who 
knowingly  makes  to  an  assessor,  or  to  the  commissioner  of 
jurors,  or  a  person  acting  by  his  authority,  a  false  representa- 
tion as  to  the  identity,  residence,  or  any  other  matter,  relating 
to  a  juror,  duly  drawn,  and  placed  on  a  panel  to  be  notilied  ; 
.or  who  knowmgly  retains,  conceals^  suppresses,  or  wilfully 
destroys,  a  notice  to  attend,  left  at  the  residence  or  place  ot 
business  of  another,  who  has  been  drawn  as  trial  juror,  is 
multv  of  a  misdemeanor. 
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§  1161.  A  physician,  who  knowingly  gives  a  fa»se  certif- 
icate, or  makes  a  false  representation,  for  the  purpose  of 
enabling  or  assisting  a  person,  to  be  discharged,  excused,  or 
exempted  from  service,  as  a  trial  juror  in  the  county  of 
Kings,  is  guilty  of  a  misdemeanon 

§  1 162.  The  commissioner  of  jurors  must  make  a  yearly 
report  to  the  board  of  supervisors,  of  all  proceedings  had  be- 
fore him,  or  by  him  in  the  discharge  of  his  duties  ;  and  he 
must  pay  over  to  the  county  treasurer,  at  least  once  in  each 
three  months,  all  money  in  his  hands,  which  he  has  received 
as  commissioner. 

TITLE  V. 

Trial  by  jury. 

AxncLS  1.  Formation  of  the  Jury, 
a.  TheverdicU 

ARTICLE  FIRST. 

FOBMATION  OF  THE  JUBT. 

i  1163,  Clerk  to  prepare  ballou  may  appoint  a  person 

ofjarors  for  trial.  to  act  for  him. 

1164.  Clerk  to  draw  ballotM.  I  1174.  Dulv  of  sheriff  and  of 

11<(5.  Mode  of  drawing  ballots.  talesmen. 

1166.  Persons  drawn,  etc.,   to  1175.  Jury  competent,  although 

formthejury.  containing     none     or 

1167.  Ballots  drawn,  when   to  only  some  of  original 

be  deposited  in  a  see-  panel. 

ond  box.  1176.  Two  peremptory  challen* 

1168.  Id.;  when  to  be  returned  ges  In  a  ciyil  action. 

to  the  first  box.  1177.  No  challenge  allowed  be- 

1160.  Ballots  of  absentees,  etc.,  cause   officer  drawing 

to  be  returned  to  first  is  a  party,  etc. 

box.  1178.  No  challenge  allowed  be- 

1170.  New  lory  may  be  drawn  cause  officer  notifying 

while   first  is  empan-  is  a  party,  etc. 

nelled.  117D.  Challenges  in  penal  acfe- 

1171.  When    talesmen    to  be  ions. 

procured,     or    jurors  1180.  Challenges     how    tried, 

drawn  f^om  third  box.  Exceptions  to  and  re- 

1172.  When  talesmen  to  be  pro-  view  of  the  deterroin- 

cured.  atlon  of  the  court,  in 

1173.  If  sheriff  is  a  party,  court  reference  thereto. 

§  1 163.  At  the  opening  of  a  term  of  a  court  of  record  at 
which  issues  of  fact  are  to  be  tried  by  jury^  the  clerk  must 
cause  ballots,  uniform,  as  nearly  as  may  be,  m  appearance,  to 
be  prepared,  by  writing  the  name  of  each  person,  returuea  to 
the  term  as  a  trial  juror,  with  his  proper  additions,  on  a 
separate  piece  of  paper.  He  must  roll  up  or  fold  each  ballot, 
in  the  same  manner,  as  nearly  as  may  be,  so  as  to  resemble 
the  others,  and  so  that  the  name  is  not  visible.  The  ballots 
must  be  deposited  in  a  suflficient  box,  from  which  they  must 
be  drawn,  as  prescribed  in  this  article. 

§  1 164.  When  an  issue  of  fact,  to  be  tried  by  a  jury,  is 
brought  to  trial,  the  clerk,  under  the  direction  of  the  court, 
must  openly  draw,  out  of  the  box,  as  many  of  the  ballots,  one 
after  another,  as  are  sufficient  to  form  a  jury. 

§  1 165.  Before  the  first  ballot  is  drawn,  the  box  must  be 
dosed  and  well  shaken,  so  as  thoroughly  to  mix  the  ballots; 
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and  the  clerk  must  draw  each  ballot,  without  seeing  the 
name  written  on  any  of  them,  through  an  aperture,  made  in 
the  lid  of  the  box,  large  enough  only  to  admit  his  nand  con- 
veniently. 

§  1166.  [^m'dl883.]  The  first  twelve  persons  who  ap- 
pear, as  their  names  are  drawn  and  called,  and  approved  as 
indifferent  between  the  parties,  and  not  discharged  or  ex- 
cused, must  be  sworn,  ancl  constitute  the  jury  to  try  the  issue. 
Persons  shall-  be  disqualified  from  sitting  as  iurors  if  related 
by  consanguinitv  or  affinity  to  a  party  to  the  issue  in  the 
same  cases  in  which  judges  are  discjualified.  The  party  re- 
lated to  the  juror  must  raise  the  objection  before  the  ease  is 
opened  :  but  any  other  party  to  the  issue  may  raise  the  objec- 
tion witnin  six  months  from  the  date  of  verdict. 

§1 167.  The  ballots,  containing^  the  names  of  the  jurors  so 
sworn,  must  be  then  deposited  in  another  box,  and  there 
kept,  apart  from  the  other  ballots,  until  that  jury  is  dis- 
chargeo. 

§  1168.  After  that  jury  is  discharged,  the  ballots  con- 
taining their  names  must  be  again  rolled  up  or  folded,  as  pre- 
scribed in  section  eleven  hundred  and  sixty-three  of  this  act, 
and  returned  to  the  box,  from  which  they  were  first  taken  ; 
and  the  same  course  must  be  pursued,  as  often  as  an  issue  is 
brought  to  trial  by  a  jury. 

§  1169.  The  ballot,  containing  the  name  of  a  juror,  who 
is  absent,  when  his  name  is  drawn  or  called,  or  is  set  aside,  or 
excused  from  serving  on  that  trial,  must  be  again  rolled  up 
or  folded,  in  the  same  manner  as  before,  and  returned  to  the 
box,  containing  the  undrawn  ballots,  as  soon  as  the  jury  is 
sworn. 

'  §  1 170.  If  an  issue  is  brought  to  trial  by  a  jury,  while  a 
jury  is  empannelled  in  another  cause,  at  the  same  term,  and 
not  then  discharged,  t\)e  court  may  order  a  jury,  for  the  trial 
of  that  issue,  to  be  drawn  out  of  the  box  containing  the  ballots 
then  undrawn :  but,  in  any  other  case,  the  ballots,  containing 
the  names  of  all  the  trial  jurors,  returned  at,  and  attending 
the  term,  must  be  placed  together  in  the  same  box,  before  a 
jury  is  drawn  therefrom. 

§  1171.  [Am*rf  1879.]  ir  a  sufficient  number  of  iurors, 
duly  drawn  and  notified,  do  not  attend,  or  cannot  be  ob- 
tained, to  form  a  trial  jury,  the  court  may,  in  any  county 
except  Westchester,  direct  the  sheriff  to  require  the  attendf- 
ance  of  such  a  number  of  talesmen,  from  the  bystanders,  or 
from  the  county  at  large,  qualified  to  serve  as  trial  jurors,  as 
it  deems  sufficient  for  the  purpose.  In  Westchester  county, 
the  court  must  direct  the  sheriff  to  draw  a  sufficient  number 
of  ballots  from  the  first  box,  specified  in  section  ten  hundred 
and  thirty -eight  of  this  act ;  if  there  is  not  a  sufficient  number 
of  ballots  remaining  therein,  to  draw  the  residue  from  the  sec- 
ond box,  specified  in  section  ten  hundred  and  fifty-one  of  this 
act.  In  any  other  county,  except  New  York  and  Kings,  it 
may,  in  its  discretion,  instead  of  directing  him  to  require 
talesmen  to  attend,  direct  him  to  draw  a  sufficient  number  of 
ballots  from  the  third  box,  specified  in  section  ten  hundred  and 
fifty-two  of  this  act.  In  either  case,  the  sheriff  must  notify 
the  persons  thus  drawn  to  attend  forthwith,  or  upon  a  day 
teed  by  the  court.    If  for  any  reason  a  sufficient  number  ol 
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jurors  to  try  the  issue  is  not  obtained,  from  the  persons  noti- 
fied, under  an  order  made  as  prescribed  in  this  section,  the 
court  may  make  another  order,  or  successive  orders,  until  a 
sufficient  number  is  obtained  ;  and  in  making  each  order,  the 
court  may  exercise  the  same  discretion  as  in  making  the  first 
order. 

§  1172.  In  any  county,  except  New  Tork.  Kings,  or 
Westchester,  the  court  may  also  direct  the  sheriff  to  require 
the  attendance  of  such  a  number  of  qualified  talesmen,  for 
the  trial  of  an  issue  of  fact,  as  it  deems  sufficient,  where,  by 
reason  of  one  or  more  juries  being  empanelled,  or  for  any 
other  reason,  no  ballot  remains  undrawn  ;  or  where,  in  conse- 

?|uence  of  jurors  being  set  aside,  a  iuror  cannot  be  obtained, 
or  the  trial  of  that  issue,  from  the  list  of  those  returned. 

§  1 1 73.  If,  in  a  case  specified  in  the  last  two  sections,  the 
sheriff  is  a  party  to  the  issue,  the  court  must  appoint  a  dis- 
interested person,  to  act  in  place  of  the  sheriff.  For  that  pur- 
pose, the  perst)n  so  appointed  possesses  all  the  powers,  and  is 
subject  to  all  the  duties  and  liabilities  of  the  sheriff,  with  re- 
spect to  the  matters  specified  in  those  sections. 

§  1174.  The  sheriff,  or  person  appointed  by  the  court, 
must  notify  the  rec|uisite  number  of  persons  to  attend,  and 
make  return  thereof^  as  prescribed  in  section  ten  hundred 
and  forty-eight  of  this  act ;  excei)t  that  each  person  must  be 
ret|uired  to  attend  forthwith.  Each  person  so  notified  must 
att^^nd  forthwith,  and,  unless  excused  by  the  court  or  set 
aside,  must  serve  as  a  juror  upon  the  trial.  For  a  neglect  or 
refusal  so  to  do,  he  may  be  fined,  in  the  same  manner  as  a 
trial  juror,  regularly  drawn  and  notified,  as  prescribed  in  this 
chapter  ;  and  he  is  subject  to  the  same  exceptions  and  chal- 
lenges, as  any  other  trial  juror. 

§  1176.  [Ani'd  1877.]  It  is  not  a  valid  objection  to  a 
jury,  procured  as  prescribed  in  the  last  four  sections,  that  it 
contains  none  of  the  jurors  originally  ceturned  to  the  term,  or 
is  only  partially  composed  of  such  jurors. 

§  1176.  [i4m'(l  1891,  1891.]  Upon  the  trial  of  an  issne  of 
fuct,  joined  in  a  civil  action  in  a  court  of  record,  each  party 
ma^'  peremptorily  challenge  not  more  than  six  and  in  a  court 
not  of  record,  each  party  may  peremptorily  challenge  not 
more  than  three  of  the  persons  drawn  as  jnrors  for  the  trial. 

§  1 1 77.  It  is  not  a  pood  cause  of  challenge,  to  the  panel 
or  array  of  trial  iurors.  in  an  action  in  a  court  of  record^  that 
the  officer  who  drew  tnem  is  a  party  to,  or  iiiterest4»d  m  the 
action,  or  counsel  or  attorney  for,  or  related  to,  a  party. 

§  1 178.  It  is  not  a  good  cause  of  challenge  to  the  panel  or 
arrry  of  trial  jurors,  in  an  action  in  a  court  of  record,  that 
they  were  notified  to  attend  by  an  officer,  who  is  a  party  to, 
or  interested  in,  the  action,  or  related  to  a  party  ;  unless  it  is 
alleged  in  the  challenge,  and  is  established,  that  one  or  more 
of  the  jurors  drawn  were  not  notified,  and  that  the  omission 
was  mtentionaL 

§  1 170.  In  a  penal  action,  in  a  court  of  record,  or  not  of 
record,  to  recover  a  sum  of  money,  it  is  not  a  good  cause  of 
challenge  to  a  trial  juror,  or  to  an  officer  who  notified  the  trial 
iurors,  that  the  juror  or  the  officer  is  liable  to  way  taxes, 
In  a  city,  town,  or  county,  which  may  be  benefited  by  the  r^ 
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49  Han,  390.  §  1180.  [.4m»d  1877.]  An  objection  to  the  qualifications 
121N.Y.  112.  of  a  juror  is  available  only  upon  a  challenge.  A  challenge  of 
a  juror,  or  a  challenge  to  tne  panel  or  array  of  jurors,  must  be 
tned  and  determined  by  the  court  only.  Either  party  may 
except  to  the  determination,  and  it  may  be  reviewed,  upon  a 
(question  of  fact,  or  a  question  of  law,  or  both,  as  where  an 
issue  of  fact  presented  oy  the  pleadings  is  tried  by  the  court ; 
except  that  where  one  or  more  exceptions  are  taken,  to  the 
rulings  of  the  court,  made  after  the  jury  is  empanelled,  an  ex- 
ception to  the  determination  of  a  challenge  must  be  heard  at 
the  same  time  ;  and  the  case  must  contain  the  matters  nec- 
essary to  present  it>  upon  the  facts,  or  the  law,  or  both. 

ARTICLE  SECOND. 

The  Verdict. 

2  1181.  Discharge  of  Jury  failing  aabiect  to  the  opinion 

to  agree.  of  the  court. 

1182.  Plaintiff  cannot  submit  to       2  UBd.  General  and  special  rer- 

non-suit  after  jury  re-  diet  defined. 

tires.  1187.  General  or  special   ver- 

1183.  In  action  to  recorer  roon-  diet,  when  rendered  ; 

<^y«  J  (try  to  assess  dam-  special    finding    with 

ages.  general  verdict. 

1184.  How    double,   treble,  or  1188.  Special    finding  controls 

increased       damages,  general  verdicL 

found  and  awarded.  1189.  Entry  of  verdict ;  subse- 

1185.  When  verdict  to  be  taken,  quent  proceedings.  , 

§  1181.  Where  a  jury  is  empanelled  to  try  an  issue,  to 
make  an  inquiry,  or  to  assess  damage.s,  in  an  action  in  a  court 
of  record,  or  not  of  record,  or  in  a  special  proceeding  before 
an  officer,  if  the  jurors  cannot  agree,  after  being  kept  to- 

f  ether,  for  such  a  time  as  is  deemed  reasonable,  by  the  court 
efore  which,  or  the  officer  before  whom,  they  were  empanell- 
ed, the  court  or  officer  may  discharge  them,  and  issue  a  pre- 
cept for  a  new  jury,  of  order  another  jury  to  be  drawn,  as 
the  case  requires  ;  and  the  same  proceedings  must  be  had  be- 
fore the  new  jury,  as  if  it  was  the  jury  first  empanelled. 

§  1182.  It  is  not  necessary,  in  an  action  in  a  court  of 
record,  to  call  the  plaintiflP,  when  the  jurors  are  about  to  de- 
.llver  their  verdict;  and  the  plaintiff,  in  such  an  action,  cannot 
submit  to  a  nonsuit^  after  the  cause  has  been  committed  to  the 
jury,  to  consider  of  the  verdict. 

§  1 183.  In  an  action  to  recover  a  sum  of  money  only,  if  a 
verdict  is  found,  either  in  favor  of  the  plaintiff,  or  in  favor  of 
a  defendant,  who  has  set  up  a  counterclaim  for  a  sum  of 
money,  the  iury  must  a.ssess  the  amount  of  damages.  The 
jury  may  also,  under  the  direction  of  the  court,  assess  the 
amount  of  the  damages,  where  the  court  directs  judgment  for 
the  plaintiff,  on  the  pleadings. 

§  1184.  Where  double,  treble,  or  other  increased  dam- 
ages, are  given  by  statute,  single  damages  only  are  to  be 
found  by  tne  jury  ;  except  in  a  case  where  the  statute  pre- 
scribes a  different  rule.  The  sum  so  found  must  be  increased 
by  the  court,  and  judgment  rendered  accordingly. 
MN.Y.8tate  §  1186.  [Am'd  1879.]  Where,  upon  the  trial  of  an  issue 
Rep.  662.  jyy  a  jury,  the  case  presents  only  questions  of  law,  the  jud^ 
may  direct  the  jury  to  render  a  verdict,  subiect  to  the  opin- 
ion of  the  court.  I^otwithst-anding  that  such  a  verdict  has 
been  rendered,  the  judge  holding  the  trial  term  may,  at  the 
9WDie  term,  set  aside  the  verdict^  and  direct  judgment  to  be 
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entered  for  either  parfcy,  with  like  effect  and  in  like  manner, 
as  if  snoh  a  direction  had  been  given  at  the  trial.  An  excep- 
tion to  each  a  direction  may  be  taken  as  prescribed  in  section 
nine  hundred  and  ninety-four  of  this  act. 


5  118ft«    A  general  verdict  is  one,  by  which  thejnry  pro-  81  Abb.N.a 
noonces,  generally,  npon  all  or  any  of  the  issues,  in  favr  r  ^^' 
either  of  the  plaintiff,  or  of  the  defendant.    A  special  vrdict 
is  one,  by  which  the  jury  finds  the  facts  only,  leaving  the 
oonrt  to  determine,  which  party  is  entitled  to  judgment  theroT 
upon. 


§  1187.     [Am*d  1895,  amendment  io  take  effect  Jamutry  1,  53N.T,  8up- 
1896.]     In  an  action  to  recover  a  sum  of  mooey  only,  or  real  er.  ct.  (J.& 
property,  or  a  chattel,  the  jury  may  render  a  general  or  spe-  f,^  ?2v  >j  « 
cial  verdict,  in  its  discretioD.    In  any  other  action,  except  4470. 
where  one  or  more  specific  questions  of  fact,   stated  under  80  Han,  567. 
t£e  direction  of  the  court,  are  tried  1>y  a  jury,  the  court  muy 
direct  the  jury  to  find  a  specinl  verdict,  npon  all  or  atiy  of 
the  issues.    Where  the  jury  finds  a  general  verdict,  the  court 
may  instruct  it  to  find  also  specially,  upon  one  or  more  ques- 
tions of  fact,  stated  in  writing.    Ti.e  special  verdict  or  npe- 
cial  finding  must  be  in  writing;  it  must  be  filed  with  the 
clerk,  aad  entered  in  the  minutes.     When  a  motion  is  made 
to  nonsuit  tbe  pladotiffs  or  for  the  direction  of  a  verdict,  the 
court  may,  pending  the  decision  of  sach  motion,  submit  any 
question  of  fact  raised  by  the  pleadings  to  the  jury  or  require 
the  i  ury  to  assess  the  damage.     After  the  jury  shall  hnve 
renaered  a  special  verdict  upon  such  snbmisKion  or  shall  ha  ve 
assessed  tbe  damage,  the  court  may  then  pass  upon  the  mo> 
tion  to  nonsuit  or  direct  such  general  verdict  as  either  party 
may  be  entitled  to.  On  an  appeal  from  the  judgment  en  ten  d 
upon  such  nonsuit  or  general  verdict,  such  special  verdict, 
or  general  verdict,  shall  form  a  part  of  the  record  and  the 
appellate  division  may  direct  such  j  udgmeo  t  thereon  as  eitbt  r 
party  may  be  entitled  to. 
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lOD»iy,4i7.      §  1188-    Where  a  special  finding  is  inconsistent  with  a 
80  Han,  667.  general  verdict,  the  former  controls  the  latter,  and  the  court 
most  render  judgment  accordingly. 


34N.T.8Ut6 
Bep.  187. 
123N.T.120. 


§  1189.  [Am'd  1877.1  When  the  jury  renders  a  verdict, 
or  finds  upon  one  or  more  specific  questions  of  fact,  stated 
under  the  direction  of  the  court,  the  clerk  must  make  an  entry 
in  his  minutes,  specifying  the  time  and  place  of  the  trial;  the 
names  of  the  jurors  and  witnesses;  the  verdict,  or  the  ques- 
tions and  findings  thereupon,  as  the'  case  requires;  and  the 
direction,  if  any,  which  the  court  gives,  with  respect  to  the 
subsequent  proceedings.  Upon  the  application  of  the  party 
in  whose  favor  a  general  Terdict  is  rendered,  the  clerk  must 
enterpudgment,  in  conformity  to  the  verdict,  unless  a  differ- 
ent direction  is  given  by  the  court,  or  it  is  otherwise  specially 
prescribed  by  law. 


TITLE  VL 

I^ceOaneaus  provisions,  including  thost  rdoHng  to  ennbracery, 
and  other  ads  qf  misccndud. 


I  1190.  Trials  by  Jary  to  be  m 
herein  proTidtd ;  Joriei 
of  pftrt  ftUeni  abolish- 
ed. 

1191.  Tenire  not  necessary. 

1192.  Jnrors  not  to    be  ques- 

tioned for  their  verdict. 

1198.  Penalty  where  Joror  takes 

gift,  etc. 
1194.  Embracery;  penalty  there- 
for. 

1199.  Pewaty  for  juror's  UQU- 


attendance   in    special 
proceedings. 
I  1196.  Sheriff,  etc.,  to  keep  Joxy 
in   special  proceeding; 
penalty. 

1197.  Notice    of  imposition   of 

fine. 

1198.  Special  return  of   delin- 

qaency    and     line     to 
county  court. 

1199.  Collection    or    remissioo 

of  fine. 
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§  1190.  A  trial  by  a  jnry,  of  an  issue  of  fact,  joined  in  a 
eiTil  action,  in  a  oonrt  of  record,  must  be  had,  as  prescribed 
in  this  chapter;  except  in  a  case  where  it  is  otherwise  speci- 
ally prescribed  by  law.  An  alien  is  not  entitled  to  a  jory, 
composed  in  part  of  aliens  or  strangers,  in  an  action  or 
special  proceeding,  cItII  or  oriminaL 


S  1191.  A  Tenire  to  procure  jurors  cannot  be  issued  in  a 
dvil  action,  brought  in  a  court  of  record,  except  as  specially 
prescribed  by  law. 
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§  1192.  A  juror  shall  not  be  questioned,  and  is  not  sub- 
ject to  an  action,  or  other  liability,  civil  or  criminal,  for  a 
verdict  rendered  by  him,  in  an  action  in  a  court  of  record,  or 
not  of  record,  or  in  a  special  proceedinjf  before  an  officer,  ex- 
oept  by  indictment,  for  corrupt  conduct,  in  a  case  prescribeU 
by  law. 

§  1193.  Aj>orson,  drawn  or  notified  to  attend,  as  a  trial 
juror,  in  an  action  in  a  court  of  record,  or  not  of  i*ecord,  or  in 
a  special  proceeding  before  an  officer,  who  takes  anything  to 
render  his  verdict,  or  receives,  from  a  party  to  the  action  or 
special  proceeding,  a  gift  or  gratuity,  forfeits  ten  times  the 
sum,  or  ton  times  the  value  of  that,  which  he  took  or  received, 
to  the  party  to  the  action  or  special  proceediufir,  aggrieved 
thereby ;  and  is  also  liable  to  that  party,  for  nis  damages 
sustained  thereby  ;  besides  being  subject  to  the  punishment 
prescribed  by  law. 

§  1 194.  An  embraceor,  who  procures  a  i)erson.  drawn  or 
notified  to  attend,  as  a  trial  juror,  to  take  gain  or  profit,  con- 
trary to  the  last  section,  forfeits  ten  times  the  sum,  or  ten 
times  the  value  of  that^  wnich  was  so  taken,  to  the  party  ag- 
grieved thereby  ;  and  is  also  liable  to  that  party  for  his  dam- 
ages sustained  thereby;  besides  being  subject  to  the  punish- 
ment, prescribed  by  law. 

§  1 196.  A  person,  who  has  been  lawfullj''  and  personally 
notified  to  attend,  as  a  trial  juror,  to  inquire  into  a  matter  or 
thing,  or  to  hear  and  trj[  a  controversy,  in  a  special  proceed- 
ing, pending  before  a  judge,  justice  of  the  peace,  comnus- 
sioner,  or  ouier  officer,  and  who  wilfully  neglects  to  attend, 
as  required  by  the  notice,  may  be  fined  by  the  officer,  in  a 
sum  not  exceeding  twenty-five  dollars.  But'this  section  does 
not  extend  to  a  case,  where  8)>ecial  provision  is  made  by  law, 
for  punishing  the  default  of  a  trial  juror. 

§  1196.  A  sheriff,  constable,  or  other  officer,  who  notified 
jurors  to  attend,  in  a  case  specified  in  the  last  section,  must, 
when  directed  by  the  officer,  before  whom  the  sjjeciul  pro- 
ceeding is  pending,  attend,  and  take  charge  of  the  jury.  For 
a  wilful  neglect  to  obey  such  a  direction,  or  for  any  miscon- 
duct, while  attending  the  jury,  by  which  a  ri^ht  or  remedy  of 
a  party  to  the  special  proceeding  may  be  impaired  or  pre- 
judiced, he  must  be  fined  by  that  officer,  in  a  sum  not  exceed- 
ing twenty-five  dollars. 

§  1 197.  Where  a  fine  is  imposed,  in  a  case  specified  in 
the  last  two  sections,  written  notice  thereof  must  >)e  ser\-ed 
u|K>n  the  person  fined,  to  the  end  that  he  may  apply  to  the 
officer  imposing  it,  for  the  remission  of  the  whole  or  a  part 
theret)f,  upon  i>i*oof  that  he  had  a  reasonable  excuse  for  his 
neglect  or  misconduct,  or  that  other  good  cause  exists  for  the 
remission. 

§  1198.  If,  within  thirty  days  after  the  sei*\'ice  of  the  no- 
tice, the  fine  has  not  been  remitted  by  the  officer  imposing  it,  he 
must  make  a  special  return  of  the  delinquency  or  misconduct, 
for  which  the  fine  was  imposed,  and  of  the  amount  of  the 
tine,  accompanied  with  proof,  by  affidavit,  of  service  of  the 
notice  specified  in  the  last  section,  to  the  next  term  of  the 
county  court  of  the  county,  in  which  the  deUnquent  resides. 
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§  1 199.  The  county  clerk  must  deliver  to  the  district  at- 
torney, a  copy  of  the  return  and  of  the  affidavit,  at  the  time 
when  he  dehvers  to  him  <»Pte8  of  the  minutes  of  fines,  impos- 
ed by  the  county  court.  The  fine  must  be  collected,  or  it  may 
be  remitted  or  reduced,  in  the  same  manner  as  a  fine  imposed 
by  the  county  court,  upon  a  defaulting  trial  juror. 

CHAFl^R  XL 
JUDGMENTS. 

TITLB  L— JUDOMBNT  IW  AN  ACTION. 

TITLE  EL— JUDOMBNTS  TAKBN  WITHOUT  PBOCESa 

TITLE  IIL— Vaoatino  or  sbttino  ahids  a  judombnt,  pob 
Ibbboulabity  or  error  in  fact 

TITLE  L 

Judgment  in  an  (tction. 
AaaoM  1.  General  provisions. 

2.  Mode  of  taking,  entering,  and  enforcing  a  Judgment. 
8.  Docketing  a  judgment:  effect  thereof,  as  a  lien  upon  real 
property ;  suspending  and  dischai^ing  the  lien ;  satislao* 
tion  and  assignment  of  a  Judgment. 

ARTICLE  FIRST. 

Obneral  Provisions. 
i  1200.  Deffnitlon  of  final  Judg-        I  1206.  Judgment  for  or  agalnat 

meat  a  married  woman. 

1902.  When  judgment  maybe  1207.  Whenjudgment  for  plain- 
entered,  tiff  not  to  exceed  Judg- 

1303.  Judgment  to  be  entered  ment  demanded, 

at  a  term  held  by  one  1208.  Rnte  of  dnmage^tk 

judge.  12U9.  Effect  of  judgment  dis- 

laM.  Judgment  may  be  for  or  misfiing  the  complaint, 

afpdnst    any     of     the  1210.  Judgment  against  a  dead 

iMirties.  person. 

1206.  When  a  seteral  judgment  1211.  Judgment  to  bear  loter- 

may  be  taken.  est. 

8  1200.  iAm?d  1877.]    A  judgment  is  either  interlocu-   l  Month.  L. 
tory  or  the  final  determination  of  the  rights  of  the  parties  in    Bui.  29. 
the  action.  26llun,687. 

§  1201.  [i2epea2ed  1877.1 

§  1202.  Judgment  may  be  entered  in  term  or  vacation. 

§  1208.  Judement  must  be  entered,  in  the  first  instance, 
pursuant  to  the  direction  of  the  court,  at  a  term  held  by  one* 

Judge  ;  except  where  special  provision  is  otherwise  made  by 
aw. 

§  1204.  Judgment  may  be  given  for  or  against  one  or  60  How  Pr 

more  plaintiffs,  and  for  or  against  one  or  more  defendants.  498 

It  may  determine  the  ultimate  rights  of  the  parties  on  the  47N.Y.Sup. 

same  side,  as  between  themselves ;  and  it  may  grant,  to  u  de-  ^^-  ^^  J>  A 

fendaat,  any  affirmative  relief,  to  which  he  is  entitled.  ?;^ii^*v 
9S  Hun,  619 ;  43  Id.  521. 


87  N.  Y.  699. 


§  1205.  Where  the  action  is  against  two  or  more  defend-   i  Month  Lk 
ants,  and  a  several  judgment  is  proper,  the  court  may,  in  its   Bui.  14.  ' 
discretion,  render  judgment,  or  ro«iuire  the  plaintiff  to  take  le  Mi^o   17. 

Sdgment,  against  one  or  mure  of  the  defen^nts  ;  and  direct 
at  the  action  be  severed,  and  proceed  agamst  the  otbersi  a« 
the  only  defendants  thereiq, 
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6  CiT.  Pro.  §  1206.  Jud{2^ent  for  or  against  a  married  woman,  may 
^Abb  N  c  ^  rendered  and  enforced,  in  a  court  of  record,  or  not  of  reo- 
» ADD.  si.yj.   ^j.^^  j^  .J  gj^g  ^^^  single. 

86  N.  T.2M.  §  1207.  Where  there  is  no  answer,  the  judgment  shall 
12  Abb.  N.  not  be  more  favorable  to  the  plaintiff,  than  that  aemcmded  in 
?o  ^A  KK  K  *^®  complaint.  Where  there  is  an  answer,  the  court  may  per- 
c  210  ""**  ***®  plaintiff  to  take  any  judgment,  consistent  with  the 

6   CiT  Pro.   ^^^^®  made  by  the  complaint,  and  embraced  within  the  issue. 
158.     *         *    06  N.Y.  108 ;  6  N.  Y.  State  Rep.  216 ;  15  Id.  644.   lUN.T.  82ft 
184N.T.219.        g  1208.  Where  either  party  is  entitled  to  recover  dam- 
ages, he  may  recover  any  rate  of  damages,  which  he  might 
have  heretomre  recovered,  for  the  same  cause  of  action. 

J**"8«'^-  §  1209.  [^m'dl877.]  A  final  judgment,  dismissing  the 
*  •  complaint,  either  before  or  after  a  trial,  rendered  in  an  action 
hereafter  commenced,  does  not  prevent  a  new  action  for  the 
same  cause  of  action,  unless  it  expressly  declares  or  it  ap- 
pears by  the  judgment-roll,  that  it  is  rendered  upon  the 
merits. 

Tt  N.  Y.  615.  ^  1210.  Where  a  judgment  for  a  sum  of  money,  or  direc- 
ting the  payment  of  money,  is  entered  against  a  party,  after 
his  death,  in  a  case  where  it  may  be  so  t^en,  by  special  pro- 
vision of  law,  a  memorandum  of  the  party's  deatii  must  be 
entered,  with  the  judgment,  in  the  judgment-book,  indorsed 
on  the  judgment-roll,  and  noted  on  the  margin  of  tne  docket 
of  the  judgment.  Such  a  judgment  does  not  become  a  lien 
upon  the  real  property,  or  chattels  real,  of  the  decedent ;  but 
it  establishes  a  debt,  to  be  paid  in  the  course  of  .administr&- 
tion. 

§  1211.  A  judgment  for  a  sum  of  money,  rendered  in  a 
court  of  record,  or  not  of  record,  or  a  judgment  rendered  in  a 
court  of  record,  directing  the  paymenl  of  money,  bears  inter- 
est from  the  time  when  it  is  entered.  But  where  a  jud^i^ent 
directs  that  money  paid  out  shall  be  refunded  or  repaid,  the 
direction  includes  interest  from  the  time  when  the  money  was 
paid,  unless  the  contrary  is  expressed. 

ARTICLE  SECOND. 

HODE  OF  TAKINa,  ENTERING,  AND  ENFORCINa    A   JXTDOMENT. 

I  1212.  Judgment  by  default,  in  2  1220.  When     action     may    be 

certain  actions  on  con.  aerered.   if    iesaes    of 

tniot ;  how  taken.  law  and  issues  of  fact 

1213.  Amount  of  judBment  In  presented. 

snoh    caHes  ;  now   do-  1221.  Judgment  how  taken,  af- 

termined.  ter  trial   of  iiisues  of 

1214.  Application  to  court  for  law  and  issues  of  fact, 

judgment  by  default ;  In  the  same  action, 

when  necessary.  1222.  Id.;  after  trial  of  issue  of 
181S.  Proceedings  on  such  ao  law  only. 

application.  1223.  Proceedings  upon  appli- 

1216.  Application  for  judgment,  cation   under  the  last 

in  case  of  service  by  two  sections, 

publication.  1M4  Id.;    upon    interlocutory 

1217.  AttaolHnenl    and  under-  judgment,  etc.,  affirmed 

toking  for  restitution,  atatermoftheappellate 

required  in  certain  ac-  divisiou  of  the  supreme 

tions.  couk-t. 

1218.  When  judgment  cannot  1226.  Judgment,  after  trial  by 

be  taken    against   in-  jury   of  specific   ques- 
fant.  tions  of  fact. 
lyiA.  When  a  defendant  In  de-  1226.  Id.;  after  reference  to  de- 
fault U  entitled  to  no-  terroine  specific   quea< 
tioo.  UouB  of  fact. 
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I  1327.  Id.:  upon  motion  for  sew      i  1234.  Id.;  upon  Terdict  snbjeot 

trial,  heard  by  the  ap-  to  oploion  of  coart. 

pellate  divlKion  of  the  1235.  Interest  on  Terdict,  etc.; 

impreme  couct.  to  be  included  in   re- 

1238.  Id.;  upon  trial  by  oonrt  corery. 

or  referee  of  the  whole  1296.  Clerk  to  keep  Judgment* 

ieaue  of  fact.  oook  ;  iudgroent  to  be 

12i9.  In    matrimonial     oanaee,  entered  therein. 

Judgment  can   be  ren-  1237.  Judgment- roll  to  be  filed; 

dered     only     by     the  or  what  it  consistit. 

court.  1238.  Id.;  by  whom  prepared. 

1230.  Final  Judgment  upon  de-  1239.  Time  of  filing  Judgment- 

cieion  or  report  award-  roll  to  be  noted. 

ing  interlocutory  Judg-  1240.  When  a  judgment  mav  be 

ment,  etc.  enforced  bv  execution. 


1231.  Id.:  how  final  Judgment         1241.. When  a  judgmeut  may 
entered  and  aettled  in  be  enforced  by  pun ish- 

certain  cases.  ment  for  disobeying  it. 


1332.  Interlocutory      reference  1242.  Real  property  ;  how  sold. 

or     inquisition;     how  Effect  of  copveyance. 

reviewed.  1343.  Security    upon    sale   by 
1233.  Motion  for  Judgment  tip-  referee. 

on    a    special   rerdlct,  1344.  Conveyance ;     what     to 

etc.  state. 

g  1212.  TAm'd  1877, 1879.]  In  an  action  specified  in  sec- 
tion four  hundred  and  twenty  of  this  act,  where  the  summons 
was  personally  served  upon  the  defendant,  and  a  copy  of  the 
complaint,  or  a  notice  stating  the  sum  of  money  for  which 
judfrment  will  be  taken  was  served  with  the  summons,  or 
where  the  defendant  has  appeared,  but  has  made  default  in 
pleading,  the  plaintiff  may  take  juagment  by  default,  as  fol- 
k>ws : 

1.  If  the  defendant  has  made  default  in  appearing,  the 
plaintiff  must  file  proof  of  the  service  of  the  summons,  ana  of  a 
cop^  of  the  complaint  or  the  notice  ;  and  also  proof,  by  afll- 
davit,  that  the  defendant  has  not  appeared.  Wnereupon  the 
clerk  must  enter  final  judgment  in  his  favor. 

2.  If  the  defendant  nas  seasonably  appeared,  but  has  made 
default  in  pleading,  the  plaintiff  must  nle  prooi  of  the  service 
of  the  summons  and  of  the  appearance,  or  of  the  appearance 
only  ;  and  also  proof,  by  affidavit,  of  the  default  Where- 
upon the  clerk  must  enter  final  judgment  in  his  favor. 

If  the  defendant  has  made  default  hi  appearing  or  pleading, 
and  the  case  is  not  one  where  the  clerk  can  enter  final  judg- 
ment, as  prescribed  in  either  of  the  foregoing  subdivisions  of 
this  section,  the  plaintiff  must  apply  to  the  court  for  judg- 
raentj  as  prescribed  in  section  twelve  hundred  and  fourteen 
of  tbuiact. 

§  1213.  Where  final  judgment  may  be  entered  by  the 
cleric,  as  prescribed  in  the  last  section,  the  amoimt  thereof 
must  be  determined  as  follows : 

1.  If  the  complaint  is  verified,  the  judgment  must  be  enter- 
ed for  the  sum,  for  which  the  complaint  demands  judgment ; 
or,  at  the  plaintifTs  option,  for  a  smaller  siun  ;  ana  if  a  com- 
putation of  interest  is  necessary  it  may  be  made  by  the 
clerk. 

Z.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the 
amount  due  to  the  plaintiff,  by  computing  the  sum  due  upon 
an  instrument  for  tne  payment  of  money  only,  the  non-pay- 
ment of  which  constitutes  a  cause  of  action,  stated  in  the 
complaint ;  and  by  ascertaining,  by  the  examination  of  the 
plaintiff,  upon  oatn,  or  by  other  competent  proof,  the  amount 
due  to  fauD  for  any  other  cause  of  action,  stated  in  the  com* 
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plaint  If  an  instrument,  specified  In  this  subdivision,  has 
been  lost,  so  that  it  cannot  be  produced  to  the  clerk,  he  must 
toke  proof  of  its  loss,  and  of  its  contents.  Either  party  may 
require  the  clerk  to  reduce  to  writing  ana  file  the  assessment, 
and  the  oral  proof,  if  any,  taken  thereupon. 

§  1214.  [Arri'd  1877,1  Where  the  summons  was  person* 
ally  served  upon  the  defendant,  within  the  State,  and  he  has 
made  default  in  appearing,  or  where  the  defendant  has 
appeared,  but  has  made  default  in  pleading ;  and  the  case  is 
not  one,  where  the  clerk  can  enter  final  judgment,  as  pre- 
scribed in  the  last  two  5?ections,  the  plaintifT  must  apply  to 
the  court  for  judginent.  Upon  the  application  he  must  file,  if 
the  default  was  in  awpearmg,  proof  of  service  of  the  sum- 
mons :  or,  if  the  default  was  in  pleading,  proof  of  appearance, 
and  also,  if  a  copy  of  the  complaint  was  demanded,  proof  of 
service  thereof,  upon  the  defendant's  attorney  ;  and  m  either 
case,  proo^,  by  affidavit,  of  the  default  which  entitles  him  to 
judgment. 

4  Abb  N  c  §  1216.  [^m'cfl877.]  The  court  must  thereupon  render 
jADD.  a*  \j.  ^|jg  judgment,  to  which  the  plaintiff  is  entitled.  It  may,  with- 
out a  jury,  or  with  a  jury,  if  one  is  present  in  court,  make  a 
computation  or  assessment,  or  take  an  account,  or  proof  of  a 
fact,  for  the  purpose  of  enabling  it  to  render  the  judgment,  or 
to  carry  it  into  effect ;  or  it  may,  in  its  discretion,  direct  a 
reference,  or  a  writ  of  inquiry,  for  either  purpose ;  except 
that  where  the  action  is  brought  to  recover  damages  for  a 
personal  injurv.  or  an  injury  to  property,  the  damages  must 
be  ascertained  by  means  of  a  writ  of  inquiry.  Where  a  refer- 
ence or  a  writ  of  inquiry  is  directed,  the  court  may  direct, 
that  the  report  or  inquisition  be  returned  to  the  court  for  its 
further  action ;  or  it  may,  in  its  discretion,  except  where 
special  provision  is  otherwise  made  by  law,  omit  that  direc- 
tion ;  in  which  case,  final  judgment  may  be  entered  by  the 
clerk,  in  accordance  with  the  report  of  the  referee,  or  for  the 
damages  ascertained  by  the  inquisition,  without  any  further 
application. 

§  1216.  [Am*d  1877, 1895,  amendment  to  take  effect  Septtm- 
f^iT.  Fro.  ^  j^  1895.]  Where  the  summons  was  served  upon  the  de- 
1S2K.T.S68.  fendnnt  without  the  State,  or  otherwise  th -n  personally,  if 
184  Id.'  627.  the  defendant  does  not  demand  a  copy  rf  the  complaint,  or 
plead,  as  the  case  requires,  within  twenty  days  after  tiie  ser- 
vice is  complete,  the  plaintiff  may  apply  to  the  court  for  the 
judgment  demanded  in  the  complaint.  Upon  such  an  appli- 
cation he  must  file  proof  that  the  service  is  complete,  and 
proof,  by  affidavit,  of  the  defendant's  default.  The  court 
must  require  proof  of  the  cause  of  action,  set  forth  in  the 
complaint  to  be  made,  either  before  the  court  or  before  a  re- 
feree appointed  for  that  purpose;  except  that  where  the 
action  is  brought  to  recover  damages  for  a  personal  iigory, 
or  an  injury  to  property,  the  damagesmust  be  ascertained  by 
means  of  a  writ  of  inquiry,  an  prescribed  in  the  last  section. 
If  the  defendant  is  a  nrmresident,  or  a  foreign  corporation, 
the  court  must  require  the  plaintiff,  or  his  agf-nt  or  attorney, 
to  be  examined  on  oath  respecting  any  payments  to  the 
plaintiff,  or  to  any  one  for  his  use,  on  account  of  his  demand, 
and  must  render  the  judgment  to  which  the  plaintiff  is  en- 
titled. But  before  rendering  judgment  the  court  may,  in 
any  case,  in  its  discretion,  require  the  plaintiff  to  file  an 
imdertaking  to  abide  the  order  of  the  co^ift^  4^iiching  the 
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reBtitntion  of  any  estate  or  effects  -which  may  be  directed  by 
the  j  nilgment  to  be  transferred  or  delivered,  or  the  restitution 
of  any  money  that  may  be  collected  under  or  by  yinue  of  the 
judgment,  in  case  the  defendant  or  his  representatiye  applies 
andifl  admitted  todefendtheaction.andsucceedsinhisdefense. 

§  1217.  [^m'd  1877.]  A  judgment  shall  not  be  rendered  1WNY.627. 
for  a  sum  of  money  only,  upon  an  application  made  pursuant  M3N.Y.  162. 
to  the  last  section,  except  in  an  action  siiecified  in  section  six 
hundred  and  thirty-five  of  this  act  Where  the  defendant  is 
a  non-resident,  or  a  foreign  corporation,  and  has  not  appear- 
ed, the  plaintiff,  upon  the  application  for  judgment  in  such  an 
action,  must  produce  and  file  the  following  papers : 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment,  grant- 
ed in  the  action,  has  been  levied  upon  property  of  the  defend- 
ant. 

2.  A  description  of  the  property,  so  attached,  verified  by 
affidavit ;  with  a  statement  of  the  yalue  thereof,  according  to 
the  inventory. 

S.  The  undertaking  mentioned  in  section  twelve  hundred 
and  sixteen  if  one  has  been  required. 

§  1218.  {Ani'd  1879.]    A  judgment  by  default  shall  not   19  Hun,  806. 
be  taken  against  an  infant  defendant^  until  twenty  da;(rs  have  18  MImc  394. 
expired,  since  the  appointment  of  a  guardian  ad  iftem  for 
him. 

§  1219.  [^m*dl879.]  A  defendant,  against  whom  iudg-  21  Hun,  694; 

ment  is  taken,  pursuant  to  the  foregoing  sections  of  this  49  id.  zw. 

article,  is  entitlea  to  notice,  as  follows  :  1  Month.  L. 

1.  If  he  has  appeared  generally,  but  has  made  default  in  5l*!v?*5**;:, 
pleading,  he  Is  entitled  to  at  least  five  days'  notice  of  the  time  ?JA 

and  place  of  an  a.ssessment  by  the  clerk,  and  U>  at  lea.st  eight 
days^  notice  of  the  time  and  place  01  an  application  to  the 
court  for  judgment. 

2.  In  a  case  where  an  application  for  judgment  must  be 
made  to  the  court,  the  defendant  may  serve  upon  the  plain- 
tiflPs  attorney,  at  any  time  before  the  application  for  judg- 
ment, a  written  demand  of  notice  of  the  execution  of  any 
reference,  or  writ  of  inquiry,  which  may  be  granted  upon  the 
application.  Such  a  demand  is  not  an  appearance  in  the 
action.  It  must  be  subscribed  by  the  defenaant,  in  person,  or 
by  an  attorney  or  agent,  who  must  add  to  his  signature  his 
office  address,  with  the  particulars,  prescribed  in  section  four 
hundred  and  seventeen  of  this  act,  concerning  the  ofiloe  ad- 
dress of  the  plaintiff's  attorney.  Thereupon  at  least  five 
days'  notice  of  the  time  and  place  of  the  execution  of  the 
reference,  or  writ  of  inquiry,  must  be  given  to  the  defendant, 
by  service  thereof  upon  the  person,  whose  name  is  subscribed 
to  the  demand,  in  the  manner  prescribed  in  this  act,  for  ser- 
vice of  a  paper  upon  an  attorney  in  an  action. 

§  1220.  Where  an  issue  of  law  and  an  issue  of  fact  arise,  81  Abb.N.G 
with  respect  to  different  causes  of  action,  set  forth  in  the  **4n. 
complaint,  and  final  judgment  can  be  taken,  with  respect  to 
one  or  more  of  the  causes  of  action,  without  prejudice  to 
either  party  in  maintaining  the  action,  or  a  defence  or  coun- 
terclaim, with  respect  to  the  other  causes  of  action,  or  in  the 
recovery  of  final  iudgment  upon  the  wh*>le  issue,  the  court 
may,  in  its  discretion,  and  at  any  stage  of  the  action,  direct 
that  the  action  be  divided  into  two  or  more  actions,  as  the 
case  requires. 

§  1221.  [.4m'cJ1877.]    "Where  one  or  more  issues  of  law, 
and  one  or  more  issues  of  fact,  arise  in  the  same  action,  and 
all  the  issues  have  been  tried,  final  judgment  upon  ^ftJ'y^irfOOQlC 
i«nie  must  be  taken,  as  follows  :  ^ 
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1.  Where  an  application  must  be  made  to  the  court,  for 
judgment  upon  the  issue  last  tried,  the  applicai:ion  must  be 
for  ludgment,  upon  the  whole  issue ;  and  judgment  must  be 
rendered  accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  last 
tried  is  tried  at  a  term  of  the  court,  the  application  for  judjj- 
ment,  upon  the  whole  issue,  may  be  entertained,  in  the  dis- 
cretion of  the  court,  at  that  term,  and  with  or  without  notice; 
if  not  so  entertained,  it  must  be  heard  as  a  motion. 

8.  Where  the  issue  last  tried  is  tried  before  a  referee,  hts 
report  must  award  the  proper  ;judCTnent  upon  the  whole  is- 
sue, unless  otherwise  prescribed  m  the  order  of  reference. 

B  1222.  [.4»i'cJ  1877, 1879.]  Final  judgment  upon  an  issue 
of  law,  where  no  issue  of  fact  remains  to  be  tried,  and  final 

iudgment  has  not  been  directed  as  prescribed  in  section  ten 
lundred  and  twenty-one  of  this  act,  may  be  entered  u|K>n  ap- 
plication to  the  court,  or  by  the  clerk  in  an  action  specified  in 
section  four  hundred  and  twenty  of  this  act. 

*  §  1223.  [Ani'd  1877.]  Upon  an  application,  by  either 
party,  to  the  court,  for  final  judgment,  after  the  decision  of 
an  issue  of  law,  as  prescribed  in  the  last  two  sections,  the 
court  has  the  power  specified  in  section  one  thousand  two 
hundred  and  fifteen  of  tnis  act,  upon  an  application  for  judg- 
ment by  the  plaintiff.  Where  final  judgment  may  be  award- 
ed in  a  referee's  report,  as  prescribed  in  section  twelve  hun- 
dred and  twenty-one  of  this  act,  the  referee  may  make  a 
computation,  or  an  assessment,  or  take  an  account,  or  prtK>f 
of  a  fact,  for  the  purpose  of  enabling  him  to  award  the  proj)cr 

i'udgment,  or  enaoling  the  court  to  carry  it  into  effect ;  and 
le  may  ascertain  and  fix  the  damages,  as  a  jury  may  do,  up- 
on the  execution  of  a  writ  of  inquiry. 

§  1224.  [ArrCd  1877,  1895,  amendment  to  take  effect  January 
1,1896.]  When  an  order  or  judgment  is  wholly  or  parlly 
affirmed  upon  an  appea*  to  the  appellate  division  of  the 
snpreme  court  and  no  issue  of  fact  remains  to  be  tried,  the 
appellate  diTision  may,  in  its  discretion,  render  final 
judgment,  unless  it  permits  the  appellant  to  amend  or  plead 
over. 

§  1226.  In  an  action  triable  by  the  court,  where  one  or 
more  specific  questions  of  fact,  ansing  uix>n  the  issues,  have 
been  tried  by  a  jury,  judgment  may  be  taken,  upon  the  appli- 
cation of  either  party,  as  follows  : 

1.  If  all  the  issues  of  fact  in  the  action  are  determined  by 
the  findings  of  the  jury,  or  the  remaining  issues  of  fact  have 
been  determined  by  the  decision  of  the  court,  or  the  report  of 
a  referee,  an  application  for  judgment,  upon  the  whole  issue, 
may  be  made  as  upon  a  motion. 

a  If  one  or  more  issues  of  fact  remain  to  be  tried,  judg- 
ment may  be  rendered  upon  the  whole  issue,  at  the  term  of 
the  court  where,  or  by  direction  of  the  referee  by  whom, 
they  are  tried. 

§  1226.  Where  a  reference  has  been  made,  to  report  up- 
on one  or  more  specific  questions  of  fact,  arising  upon  the  issue, 
and  the  remaining  issues  have  been  tried,  judgment  must  be 
taken  upon  the  application  of  either  party,  as  prescribed  in 
section  one  thousand  two  hundred  and  twenty-one  of  this  act. 

181N.Y.W1.  I  1227.  [ilm'd  1895,  amendment  to  take  effect  January  1, 
1896.)  Where  a  motion  for  a  new  trial,  made  at  the  first 
instance  at  a  term  of  the  appellate  division  of  the  snpreme 
court  is  denied)  judgment  may  be  taken,  as  if  the  motion  fox 
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a  new  trial  had  not  been  made,  after  the  expiration  of  four 
days  from  the  entry  of  the  order,  and  the  seryioe,  upon  the 
attorney  for  the  adverse  party,  of  a  copy  thereof,  and  notice 
of  the  entry;  bnt  Dot  before. 

1  §  1228.  r-lm'd  1879.]  Where  the  whole  issue  is  an  issue  •««  y  -wn. 
of  fact,  which  was  tried  by  a  referee,  tbe  report  stands  as  a  JoHun  iSu 
decision  of  the  court.    Except  where  it  is  otherwise  expressly  ^i  jj,  1*40. 

Srescribed  by  law,  judgment  upon  such  a  report,  or  upon  the  97  N.Y.  610. 
ccision  of  the  court,  uuon  the  trial  of  the  whole  issue  of  fact  l2N.Y.State 
without  a  jury,  may  be  entered  by  the  clerk,  as  directed  Rep.  663. 
therein,  upon  nlinQ;  the  decision  or  report 

§  1229.  In  an  action  to  annul  a  marriage,  or  for  a  di-  23  Hun  230; 
vorce  or  separation,  judgment  cannot  be  taken,  of  course,  up-  so  Id.  *164 ; 
on  a  refeiee's  report,  as  prescribed  in  the  last  section,  or  81  Id.  140. 
where  the  reference  was  made  as  prescribed  in  section  one  66  How.  Pr, 
thousand  two  hundred  and  fifteen  01  this  act.    Where  a  refer-  ^^^' 
ence  is  made  in  such  an  act  ion,  the  testimony,  and  the  other 

Eroceedings  upon  the  reference,  must  be  certified  to  the  court, 
y  the  referee,  with  his  report ;  and  judgment  must  be  ren- 
dered by  the  court. 

g  1230.  [Ain'd  IS77.)  In  a  case,  not  provided  for  in  the 
foregoing  sections  of  this  article,  wliere  the  decision,  upon  a 
trial  by  tne  court,  without  a  jury,  or  the  report,  uptm  a  trial 
by  a  referee,  directs  an  interlocutory  judgment  to  be  entered, 
and  the  party  afterwards  becomes  entitled  to  a  final  judg- 
ment, an  application  for  the  latter  may  be  made,  as  upon  a 
motion.  And  where-  a  judgment  requires  the  appointment  of 
a  referee,  to  do  any  act  thereunder,  the  referee  must  be  ap- 
pointed by  the  judgment  or  by  the  court,  upon  motion,  except 
as  otherwise  prescrii^ed  in  the  next  section. 

§  1231.  In  an  action  triable  by  the  court,  an  interlocu-  5  .  jj. 
tory  judgment,  rendered  upon  a  default  in  appearing  or  535, 
pleading,  or  pursuant  to  the  direction  contained  m  a  decision 
or  report,  may  state  the  substance  of  the  final  judgment,  to 
which  the  party  will  be  entitled.  It  may  also  direct!,  that  the 
final  judgment  be  settled  by  a  judge,  or  a  referee.  In  that 
case,  final  judgment  shall  not  be  entered,  until  a  settlement 
thereof,  subscribed  by  the  judge  or  referee,  is  filed.  Where 
an  interlocutgrjr  iudgment  awards  costs,  they  may  be  award- 
ed generally,  without  specifying  the  amount  thereof.  Where 
the  final  juagment  is  directed  to  be  settled,  and  the  costs 
have  not  been  taxed,  when  the  settlement  thereof  is  filed,  a 
blank  for  the  amount  of  the  costs  must  be  left  in  the  settle- 
ment ;  and  the  costs  must  be  taxed,  and  the  blank  filled  up 
accordingly,  by  the  clerk,  when  the  final  judgment  is  entered. 

§  1232.  Where  a  reference,  or  a  writ  of  inquiry,  directed 
as  prescribed  in  section  one  thousand  and  fifteen,  or  section 
one  thousand  two  hundred  an<l  fifteen  of  this  act.  has  been 
executed,  either  party  may  apply  for  an  order,  directing  a 
new  hearing,  or  a  new  writ  or  inquiry,  upon  proof,  by  affi- 
davit, that  error  was  committed,  to  his  prejudice,  upon  the 
hearinc^,  or  in  the  report,  or  upon  the  execution  of  tne  writ,  or 
in  the  inquisition.    In  a  proper  case,  ^le  application  may  be 

Eted,  after  judgment  has  been  entered.  In  that  case,  the 
meat  may  be  set  aside,  either  then  or  after  the  new 
ing,  or  the  execution  of  the  new  writ,  as  justice  requires. 

§  1233.  A  motion  for  judgment,  upon  a  special  verdict, 
may  be  made  by  either  party ;  and  must,  in  the  first*  instancoi 
be  heard  and  decided,  at  a  term  held  by  one  judge. 
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§  1284«  [^m'<il895,  ameidment  io  i"kt  ^jfcd  Jar.uaryl^ 
1896.]  A  motion  for  judgment,  upon  a  verilict  subject  to 
the  opinion  of  the  court,  may  be  made  by  either  pirty;  and 
must  be  heard  and  decided  at  a  term  of  the  appellate  divi- 
siou  of  the  supreme  court 

411 N  T  8ni>-  §  1236.  Where  final  judfjment  is  rendered  for  a  sum  of 
er.CtTij.  Si  money,  awarded  by  a  verdict,  report,  or  decision,  interest 
8.)  134.  '  upon  the  sum  awarded,  from  the  time  when  the  verdict  w^as 
rendered,  or  the  report  or  decision  was  made,  to  the  time  of 
enteiing  judgment,  must  be  comi>uted  by  the  clerk,  added 
to  the  sum  awarded,  and  included  in  the  amount  of  the  judg- 
ment. 

82V.T.966;    §  12^6     Clerk  to  keep  Jadgrmont  book;  Jadgruient  to 

U9ld.l6$.  be  entered  therein.  [Am/d  1897.]— Every  interlocutory 
judgment  or  final  judgment  shall  be  signed  by  tile  cl  rk 
and  filed  in  his  office,  and  such  signing  and  filing  shall  con- 
stitute the  entry  of  the  judgment.*  The  clerk  shall,  in  ad. 
dition  to  the  docket-books  required  to  be  kept  by  law,  keep 
a  book,  styled  the  "judgment- book,"  in  which  he  shiiU 
record  all  judgments  entered  in  his  office. 

*  See  L.  1897  o  187  providing  that  every  intorlocntory  or  final  Jndg' 
ment  heretofore  filed  for  entry  shall  be  deemed  to  have  been  duly  eu- 
tered.  as  required  by  law,  as  of  the  time  of  such  filing,  and  the  entry 
of  every  such  Judgment  is  hereby  confirmed. 

S4N.T  State  §  1237.  [^m'd  1877^  1879.]  The  clerk,  upon  entering  final 
Kep!  229.  judgment,  must  immediately  file  the  jud^jment-roU  ;  which 
1197i.Y.*lS3.  must  consist,  except  where  special  pix)vision  is  otherwise 
made  by  law,  of  the  following  papers:  the  summons;  the 
pleadings,  or  copies  thereof ;  the  ftual  jiuljj^inent,  and  the  in- 
terlocutory judgment,  if  any,  or  copies  thereof ;  and  each 
paper  on  file,  or  a  copy  thereof,  and  a  copy  of  each  order, 
which  in  any  way  involves  the  merits,  or  necessarily  aflPects 
the  judgment  If  judgment  is  taken  by  default,  the  judg- 
ment-roll must  also  contain  the  papers  required  to  be  filed, 
upon  so  taking  judgment,  or  upon  making  application  therefor; 
together  with  any  report,  aecision,  or  writ  of  inquiry,  and 
return  thereto.  It  judgment  is  taken  after  a  trial^  the  judg- 
ment-roll must  contain  the  verdict,  report,  or  decision  ;  each 
offer,  if  any,  made  as  prescribed  in  this  act ;  and  the  excep- 
tions or  case,  then  on  file. 

88H.T«8Qe.  8  1238.  The  judgment-roll  must  be  prepared,  and  fur- 
nished to  the  clerk,  by  the  attorney,  for  the  party,  at  whose 
instance  the  final  judgment  is  entered ;  except  that  the  clerk 
must  attach  thereto  the  necessary  original  papers,  on  file. 
But  the  clerk  may,  at  his  option,  make  up  the  entire  judg- 
ment-rolL 

§  1239.  The  clerk  must  make  a  minute,  upon  the  back  of 
each  iudgment-roll,  filed  in  his  office,  of  the  time  of  filing  it, 
specifying  the  year,  month,  day,  hour,  and  minute.  A  pro- 
ceeding to  enforce  or  collect  a  final  judgment,  cannot  be 
taken,  until  the  judgment-roll  is  filed. 

Ift  Han  687.       §  1240.  In  either  of  the  following  cases,  a  final  judgment 
30  Abb.'N C*  naa^y  be  enforced  by  execution  : 

84;  137  Id.       1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party ; 
wa.  or  directs  the  payment  of  a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  eject- 
ment,  or  for  dower. 

3.  In  an  action  to  recover  a  chattel,  where  it  awards  a  chat- 
tel to  either  party. 
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73  N  T  613.  §  1241.  In  either  of  the  following  cases,  a  judgment  may 
»  Hunj  687;  be  enforced,  by  serving  a  certified  copy  thereof,  upon  the 
29  Id.  cbo.  party  against  whom  it  is  rendered,  6r  the  officer  or  person, 
3-;  Abb.N.C.  who  IS  required  thereby,  or  by  law,  to  obey  it ;  and,  if  he  re 
34.  137  Id. 
162. 
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fuses  or  wilfolly  neglects  to  obey  it,  by  punishing  him  for  a  4  Cir.  Pr<x 
contempt  of  the  court :  ]J8. 

L  Where  the  judgment  is  final,  and  cannot  be  enforced  by  *^  ^*^**»  ^^ 
execution,  as  prescribed  in  the  last  section. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot  be  en- 
forced by  execution,  as  prescribed  in  the  last  section ;  in 
which  case,  the  part  or  parts,  which  cannot  be  so  enforced, 
may  be  enforced  as  prescribed  in  this  section. 

3.  Where  the  judgment  is  interlocutory,  and  requires  a 
party  to  do,  or  to  refrain  from  doing,  an  act ;  except  in  a  case 
specified  in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  in-  ,.  ^.     ^^ 
to  court,  or  to  an  officer  of  the  court;  except  where  the  ** '"■C' ^''»*' 
money  is  due  upon  a  contract,  express  or  implied,  or  as  dam- 
ages for  non-performance  of  a  contract.    In  a  case  specified 

in  this  subdivision,  if  the  judgment  is  final,  it  may  be  en- 
forced as  prescribed  in  this  section,  either  simultaneously  with, 
or  before  or  after  the  issuing  of  an  execution  thereupon,  as 
the  court  directs. 

fl242.  [/Im'd  1877.]  Except  where  special  provision  is 
erwise  made  by  law,  real  property,  adjudged  to  be  sold, 
must  be  sold  in  the  county  where  it  is  situated,  by  the  sherifr 
of  the  county,  or  by  a  referee  appointed  by  the  court  for  that 

?jrpo8e,  who  must  execute  a  conveyance  to  the  purchaser, 
he  conveyance  is  effectual,  to  pass  the  right,  title,  or  inter- 
est of  a  party,  adjudged  to  be  sold.  But  nothing  contained 
in  this  section  snail  be  deemed  to  repeal  or  modify  the  pro- 
visions of  any  law  spoeiall v  regulating  the  sale  of  real  prop- 
erty under  a  judgment  or  clecree  of  any  court  in  any  particu- 
lar county  of  the  State. 

§  1243.  lAm'dlSTl.}  Where  a  referee  is  appointed  by 
the  court,  to  sell  real  property,  the  court  may  provide  for  his 
giving  such  security,  as  tne  court  deems  iust,  for  the  proper 
application  of  the  money  received  upon  the  sale  ;  or  for  the 
payment  thereof  by  the  purchaser,  directly  to  the  person  or 
persons  entitled  thereto,  or  their  attorneys. 

8  1244.  lAm^d  1877,  1870.]  A  conveyance  of  property,  |«tt  «  mt 
sold  by  virtue  of  an  execution,  or  sold  pursuant  to  ajudg-  121100,577. 
mcnt,  which  specifies  the  particular  party  or  parties,  whose 
right,  title  or  interest  is  directed  to  be  sold,  must  distinctly 
state,  in  the  granting  clause  thereof^  whose  ri^ht,  title  or 
interest  was  smd,  and  is  conveye<l,  without  naming,  in  that 
clause,  any  of  the  other  parties  to  the  action  ;  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  offi- 
cer executing  it  is  liable  for  the  damages,  which  the  purchaser 
sustains  by  the  omission,  whether  he  accepts  or  refuses  to  ac- 
cept it. 

ARTICLE  THIRD. 

DoCKBTINO  A  JU1>GMENT  ;  EkFKCT  THEREOF  AS  A  LiKN  UPOIf 

REAL   Property;   suspbndino   and   di8Charoino  ths 
Lien  ;  Satisfaction  and  Assignment  of  a  Judgment. 

g  1245.  CertAin   clerks   to   keep  {  1250.  JuH^mentnot  tobe  a  Hen 

docket-bookfl.  until  docketed. 

1246.  Id.:  to  docket  Judgments.  1261.  Real  property  bound  for 

1247.  Filing    transcripts,    and  ten  yt^ars  by   a  Jiidg- 

docseting    JudgmeDis  meut  thus  docketed. 

thereon.  1252.  Real    property    may    be 
1SM8.  Penalty  for  clerk's  neg-  levied  upon   after  ten 

lect.  years. 

1249.  Dockets  to  be  public.  1253.  Land    held  under  con* 
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tract    Dok    bonnd    by      {  1263.  A8»ign««  who  is  a  receir- 

Judgment.  er,  etc.,  may  filo  notice. 

i  1254.  Preference  of  mortgages  1264.  Entrj   in   docket,   upon 

for  purchase  money.  return     of    ezecnuon 

1255.  Certain  time  not  to  be  in-  satisfied. 

eluded  in  the  ten  Tears.  1265.  Id.;  where  execution  re- 

1256.  Court  may  order  lien  of  turned  unsatisfied. 

Judgment   to    be   sua-  1266.  SheriflT  to  give   copy  of 
peftided  upon  appeal.  sati&cfied        execution; 

1267.  From   what   time  order  clerk  to  enter  aatisfac- 

suspends  the  lien.  tion. 

1258.  How  lien    suspended  in  1267.  Docket ;  when  to  be  di»- 

any  other  county.  charged  and  cancelled. 

1259.  When  and  how  lien  re-  1268.  Discharge  of  a  iudgment 

stored.  against  a  bankrupt. 

1260.  Docket  of  judgment,  how  1269.  Power  of  courts  respect- 

cancelled,  ing  docket. 

1261.  Satisfaction-piece    to   be  1270.  Clerk    to    file  and   note 

given   on  payment  of  assignment  of  judgment. 

Judgment.  1272.  To  what  judgments  and 

1262.  Assignor   must  acknowl-  executions  this  article 

edge  assignment.  applies. 

{(1392.1994,  S  1245.  \Am*d  1895,  amendmerU  to  take  effect  Jantuny  1, 
uonsoUAct.  1896.^  £acn  coanty  clerk,  and  the  derk  of  the  city  ooart  of 
6  Misc.  899.  the  city  of  New  York,  must  keep  one  or  more  bo?k8,  ruled 
in  columns,  conveniectfor  makiug  the  entries,  prescribed 
in  the  next  section ;  in  which  he  must  docket,  in  its  regular 
order,  and  according  to  its  priority,  each  judgment,  which 
be  is  required  by  this  article  to  docket.  The  expense  of 
procuring  a  new  book,  when  necessary,  is  a  county  charge. 

§  1246.  Each  clerk,  specified  in  the  last  section,  must, 
when  he  flies  a  ludgment-roll,  upon  a  judgment,  rendered  in 
a  court  of  which  he  is  clerk,  docket  the  iudgment,  by  enter- 
ing, in  the  proper  docket-book,  the  followmg  particului's, 
under  the  initial  letter  of  the  surname  of  the  judgment  debtor, 
in  its  alphabetical  order  : 

1.  The  name,  at  length,  of  the  judgment  debtor  ;  and  also 
his  residence,  title,  and  trade  or  profession,  if  any  of  them 
are  stated  in  the  judgment 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

8.  The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day,  hour,  and  minute,  when  the  judgment-roll  was 
filed. 

6.  The  day,  hour,  and  minute,  when  the  judgment  was 
docketed  in  nis  office. 

6.  The  court  in  which  the  judgment  was  rendered,  and  if  it 
was  rendered  in  the  supreme  court,  the  county  where  the 
judgment-roll  is  filed. 

7.  The  name  of  the  attorney  for  the  party  recovering  the 
judgment. 

If  there  are  two  or  more  judgment  debtors,  those  entries 
must  be  repeated,  mider  the  initial  letter  of  tne  surname  of 
each. 

§  1247.  A  clerk,  with  whom  a  judgment-roll  is  filed,  up- 
on a  judgment  docketed  as  prescribed  in  the  last  section, 
must  furnish,  to  any  person  applying  therefor,  and  paying  the 
fees  allowed  by  law,  one  or  more  transcripts  of  tno  docket 
of  the  judgment,  attested  by  his  signature.  A  county  clerk, 
to  whom  such  a  transcript  is  presented,  must,  upon  payment 
of  his  fees  therefor,  immediately  file  it,  and  docket  the  judg- 
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ment,  as  prescribed  in  the  last  section,  in  the  appropriate 
docket-book,  kept  in  his  office. 

§  1248.  A  clerk  who  omits,  as  soon  as  practicable,  to 
docket  a  judgment  required  to  be  docketed,  or  to  furnish  a 
transcript  of  a  judgment  so  docketed  in  his  office,  as  pre- 
scribed m  the  last  two  sections,  forfeits,  to  the  person  aggriev- 
ed, two  hundred  and  fifty  dollars,  in  addition  to  the  damages 
sustained  by  reason  of  the  omission. 

§  1249.  A  docket-book,  kept  bv  a  clerk,  must  be  kept 
open,  during  the  business  hours  fixed  by  law,  for  search  and 
examination  by  any  person. 

§  1250.  A  judgment,  required  to  be  docketed,  as  pre-   73  Hon,  23. 
scribed  in  this  article,  neither  aflfects  real  property  or  chattels 
real,  nor  is  entitled  to  a  preference,  until  the  judgment-roll 
is  filed,  and  the  judgment  docketed. 

8  1251.  Except  as  otherwise  specially  prescribed  by  law,  2  Month.  L. 
a  judgment,  hereafter  rendered,  which  is  docketed  in  a  county  BiiK  36. 
clerks  office,  as  prescribed  in  this  article,  binds,  and  is  a  ^  ii?**** 
charge  upon,  for  cen  years  aft«r  filing  the  judgment-roll  and  irJ5«n  its 
no  longer,  the  real  property  and  chattels  real  in  that  county,  Vo,  jr  y  Iq' 
which  the  judgment  debtor  ha.s,  at  the  time  of  so  docketing  .^3  ^^^  j^  * 
it,  or  which  he  acquires  at  any  time  afterwards,  and  within  u^v.  Y.  seT. 
the  ten  years.  147  N. y!  «66.* 

§  1262.  When  ten  years  after  filing  the  iudgment-roU 
have  expired,  real  property  or  a  chattel  real,  wnieh  the  judg- 
ment debtor,  or  real  property  which  a  person,  deriving  his 
right  or  title  thereto,  as  tne  heir  or  devisee  of  the  judgment 
debtor,  then  has,  in  any  county,  maybe  levied  upon,  bv  virtue 
of  an  execution  against  property,  issued  to  the  sherifT  of  that 
county,  upon  a  judgment  hereafter  rendered,  by  filing,  with 
the  clerk  of  that  county,  a  notice,  subscribed  by  the  sheriff, 
describing  the  judgment,  the  execution,  and  the  property 
levied  upon  ;  and,  if  the  interest  levied  ujxm  is  that  of  an  heir 
or  devisecj^specifying  that  fact,  and  the  name  of  the  heir  or 
devisee.  The  notice  must  be  recorded  and  indexed  by  the 
clerk,  as  a  notice  of  the  pendency  of  an  action.  For  that  pur- 
pose, the  judgment  debtor,  or  his  heir  or  devisee,  named  in 
the  notice,  is  regarded  as  a  party  to  an  action.  The  judgment 
binds,  and  becomes  a  charge  upon,  the  riglit  and  title  thus 
leviea  upon,  of  the  judgment  debtor,  or  of  nis  heir  or  devisee, 
as  the  ca,se  may  be,  only  from  the  time  of  recording  and  in- 
dexing the  notice,  and  until  the  execution  is  set  aside,  or  re- 
tomed. 

§  1253.  The  interest  of  a  person,  holding  a  contract  for  30  ny  State 

the  purchase  of  real  property,  is  not  bound  by  the  docketing  ^^p'  ^^ 

of  a  judgment ;  and  cannot  be  levied  upon  or  sold,  by  virtue  130  M.Y  482. 
of  an  execution  issued  upon  a  judgment. 

§  1254.  Where  real  property  is  sold  and  conveyed,  and, 
at  the  same  time,  a  mortgage  thereupon  is  given  by  the  pur- 
chaser, to  secure  the  payment  of  the  whole  or  a  part  of  the 
purchase-money,  the  lieu  of  the  mortage,  upon  that  real 
property,  is  superior  to  the  lieu  of  a  previous  judgment  against 
the  purchaser. 

§  1255.  The  time,  during  which  a  judgment  creditor  is  7  Misc.  666. 
stayed,  by  nn  injunction  or  other  order,  or  oy  the  m)eration 
of  an  appeal,  or  by  express  provision  of  law,  from  enforcing  a 
judgment,  is  not  a  part  of  the  ten  years,  to  which  the  lien  of 
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a  judgment  is  limited  by  this  article  But  this  section  does 
not  extend  the  time  of  the  lien,  as  against  a  purchaser,  cred- 
itor, or  mortgagee  in  good  faith. 

iJ  ^;  X'  ^%        §  1266.  Where  an  appeal  from  a  judgment  has  been  per- 
C  4«l  fected,  and  an  undertakmg  has  been  given,  sufficient  to  en- 

36  Hun  637.  ^*^1®  *'^®  appellant  to  a  stay  of  the  execution  of  the  jud^ent, 
188  N.yI  606*.  without  an  order  for  that  purpose^  the  court  in  which  the 
judgment  was  recovered^  may,  in  its  discretion,  and  upon 
such  terms  as  justice  requires,  make  an  order,  upon  notice  to 
the  attorney  for  the  respondent,  and  to  the  sureties  in  the 
undertaking,  exempting  from  the  lien  of  the  judgment,  as 
against  judgment  creditors,  and  purchasers  and  mortgagees 
in  good  faith,  the  real  property  or  chattels  real,  upon  which 
the  judgment  is  a  lien,  or  a  portion  thereof ^  specincally  des- 
cribed in  the  order.  If  all  the  property,  subject  to  the  hen.  is 
so  exempted,  the  order  must  direct  the  clerk,  in  whose  office 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of 
the  judgment,  in  each  place  where  it  appears  in  the  docket- 
book,  substantially  as  follows :  **  Lien  suspended  upon  appeaL 
See  order  entered  ; "  adding  the  proper  date.  If  a  portion 
only  is  exempted,  the  order  must  direct  the  clerk  to  make,  in 
like  manner,  an  entry,  substantially  as  follows  :  **  Lien  parti- 
ally susoenaed  upon  appeal.  See  order  entered ; "  adding  the 
proper  aate.  The  clerk  must,  when  he  files  the  motion  papers, 
and  enters  the  order,  make  the  entry  or  entries  in  the  docket- 
book,  as  required  by  the  order. 

tl267.  Where  an  order  is  made,  oB  prescribed  in  the 
section,  by  the  supreme  court  or  by  a  county  court,  it 
operates  as  a  suspension  of  the  lien  upon  property  situated  in 
the  county,  where  the  judgment-roll  is  filed,  from  the  time 
when  the  order  is  entered,  and  the  proper  entry  made  in  the 
docket-book.  If  the  property  exempted  is  situated  in  another 
-county,  or  if  the  order  was  made  by  a  court,  other  than  the 
supreme  court  or  a  county  court,  the  order  operates  as  a  sus- 
pension, from  the  time,  when  the  proper  entry  is  made  in  the 
docket-book,  kept  by  the  clerk  of  that  county,  as  prescribed 
in  the  next  section. 

§  1268.  The  clerk,  with  whom  the  order  is  entered, 
must,  upon  payment  of  nis  fees  therefor,  furnish  to  the  party 
who  obtained  the  order,  one  or  more  transcripts,  attested  by 
his  signature,  of  the  docket  of  the  judgment,  including  the 
entry  made  upon  the  docket.  A  county  clerk,  in  whose  office 
the  judgment  is  docketed,  must,  upon  payment  of  his  fees 
therefor,  immediately  file  such  a  transcript ;  and  make  an 
entry  upon  the  docket  of  the  judgment,  in  each  place  where 
it  appears  in  his  docket-book,  suostantially  as  follows :  **  Lien 
suspended,"  or,  "  Lien  partially  suspended,"  according  to  the 
entry  upon  the  original  docket,  and  also,  **  See  transcript 
filed ; "  adding  the  proper  date. 

87  N.  Y.  10.  §  1269.  At  any  time  after  a  judgment,  which  has  ceased 
to  DC  a  lien,  as  prescribed  in  the  last  three  sections,  is  affirm- 
ed, or  the  appeal  therefrom  is  dismissed,  the  hen  thereof  may 
be  restored,  as  follows  : 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  or 
the  order  dismissing  the  appeal,  is  entered^  must,  upon  the 
req^uest  of  the  judgment  creditor,  docket  the  judgment  anew, 
as  it  was  originally  docketed,  but  in  the  order  of  priority  of 
the  new  docket ;  and  he  must  write  upon  the  new  docket,  the 
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words,  "  Lien  restored  by  redocket ; "  adding  the  date  of  re- 
docketing. 

2.  A  transcript  of  the  new  docket  must  be  furnished  to  a 
county  clerk,  in  whose  office  an  entry  of  the  suspension  of  the 
lien  has  been  made,  as  prescribed  in  the  last  two  sections  ; 
and  thereupon  the  judgment  must  be  docketed  by  him  anew, 
in  the  order  of  the  priority  of  the  new  docket.  Tjae  clerk  who 
so  redockets  the  judgment,  must  make  an  entry  upon  the 
new  docket,  substantially  as  follows :  "Lien  re^torea  by  re- 
docket.  See  transcript  filed  ; "  adding  the  date  of  redocket- 
ing  in  bis  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  un- 
expired period  thereof,  as  if  the  order  had  not  been  made  ; 
but  with  like  effect  only,  as  against  judgment  creditors,  pur- 
chasers, and  mortgagees  in  good  faith,  as  if  the  judgment  had 
then  been  first  docketed. 

§  1260.  The  docket  of  a  judgment  must  be  cancelled  and 
discharged  by  the  clerk,  in  wnose  office  the  judgmeut-roll  is 
filed,  upon  filing  with  him  a  satisfaction-piece,  describing  the 
judgment,  and  executed  as  follows : 

1.  Except  as  otherwise  prescribed  in  the  next  subdivision, 
the  satisfaction-piece  must  be  executed  by  the  party,  in  whose 
favor  the  judgment  was  rendered,  or  his  executor  or  adminis- 
trator ;  or,  if  it  is  made  within  two  years  after  the  filing  of 
the  judgment-roll,  by  the  attorney  of  record  of  the  party. 
But  where  the  authority  of  the  attorney  has  been  revoked,  a 
satisfaction  by  him  is  not  conclusive,  against  the  person  en- 
titled to  enforce  the  judgment,  in  respect  to  a  person,  who 
hsid  actual  notice  of  the  revocation,  before  a  payment  on  the 
judgment  was  made,  or  a  purchase  of  property  bound  there- 
oy  was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  party 
in  whose  favor  it  was  rendered,  or  his  executor  or  adminis- 
trator, has  been  filed  in  the  clerk's  office,  the  satisfaction- 
piece  must  be  executed  by  the  person,  who  appears,  from  the 
assignment,  or  from  the  last  of  the  subsequent  assignments^ 
if  any,  so  filed,  showing  a  continuous  chain  of  title^  to  be  the 
owner  of  the  judgment ;  or  by  his  executor  or  admistrator. 

8.  If  the  satisfaction-piece  is  executed  by  an  attorney  in  81  Htm,  809. 
fact,  in  behalf  of  a  person  authorized  to  execute  it,  other  than 
the  attorney  of  record,  an  instrument,  containing  a  power  to 
acknowledge  the  satisfaction,  must  be  filed  with  the  satisfac- 
tion-piece, unless  it  has  been  recorded,  in  the  proper  book  for 
recording  deeds,  in  that  or  another  county  ;  in  which  case,  the 
satisfaction-piece  must  refer  to  the  record,  and  the  clerk  may, 
for  his  own  indemnity,  require  evidence  or  a  record  remain- 
ingin  another  office. 

The  execution  of  each  satisf  actk)n-piece  or  power  of  attor- 
ney must  be  acknowledged,  before  tne  clerk,  or  his  deputy, 
and  certified  by  him  thereupon  ;  or  it  must  be  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  re- 
corded in  the  county  where  it  is  filed. 

§  1261.  The  person,  entitled  to  enforce  a  judgment,  must 
execute,  and  acknowledge  before  the  proper  officer,  a  satis- 
faction-piece thereof,  at  the  request  of  the  judgment  debtor, 
or  of  a  person  interested  in  pro|>erty  bound  by  the  judgment, 
upon  presentation  of  a  satisfaction-piece,  and  payment  of  the 
sum  oue  upon  the  judgment,  and  the  fees  allowed  by  law  for 
taking  the  acknowledgment  of  a  deed. 

1 1262.  [Am*d  1895,  amendmeni  to  take  effect  January  1, 
1896.]    A  person,  who  has  heretofore  exeouted,  or  hereafter^Q^ip 


264  SATISFACTION  OF  JnDG^fENT.    §§1263-1268 

exeontes,  a  written  asAignment  of  a  judgment,  owned  by 
bim,  without  acknowledging  the  ezeoutiuo  thereof,  before 
an  officer  authorized  to  take  the  acknowledgment  of  a  deed, 
must  8o  acknowledge  it,  at  the  request  of  his  assignee,  or  of 
a  subsequent  assignee  thereof,  or  of  the  judgment  debtor, 
upon  presentation  of  the  assignment ,  and  payment  of  the 
officer  s  fees. 

§  1263.  A  resident  of  the  State,  or  a  person  having  an 
omoe  within  the  State,  for  the  regular  transaction  of  business 
in  person,  who  becomes  the  owner  of  a  judgment,  by  virtue 
of  a  general  assigument  for  the  benefit  of  creditors,  or  of  an 
appointment  as  a  receiver,  or  trustee  or  assignee  of  an  insol- 
vent debtor  or  bankrupt,  may  file  with  the  clerk,  in  whose 
office  the  judgment-roll  is  filed,  a  notice  of  the  assignment,  or 
of  his  appointment,  and  of  his  ownership  of  the  judgment 
The  notice  must  be  subscribed  by  him,  adding  to  his  si^uture 
his  place  of  residence,  and  also,  if  he  resides  without  the 
State,  his  office  address.  A  notice  so  filed  has  the  same  force 
and  effect,  for  the  purposes  of  this  article,  as  if  it  was  an  as- 
signment of  the  judgment. 

§  1264.  Where  an  execution  is  returned,  wholly  or  partly 
satisfied,  the  clerk  must  make  an  entry  of  the  satisfaction,  or 
partial  satisfaction,  in  the  docket  of  the  judgment,  upon  which 
*  it  was  issued.  Thereupon  the  judgment  is  deemed  satisfied,  to 
the  extent  of  the  amount  returned  as  collected,  unless  the  re- 
turn is  vacated  by  the  court. 

§  1265.  Where  an  execution  is  returned  wholly  unsatis- 
fied, the  clerk  must  immediately  make,  in  the  docket  of  the 
judgment,  upon  which  it  was  issued,  an  entry  of  the  fact^ 
stating  the  time  when  the  execution  was  returned. 

§  1266.  A  sherilT,  upon  being  paid  the  full  amount  due 
upon  an  execution  in  his  hands,  must  inunediately  indorse 
thereupon  a  return  of  satisfaction  thereof.  He  must  also  de- 
liver, to  the  person  making  the  payment  upon  the  tatter's 
request,  and  payment  of  the  fees  allowed  by  law  therefor,  a 
certified  copy  or  the  execution,  and  of  the  return  of  satisfac- 
tion thereupon :  which  may  be  filed  with  the  clerk  of  the 
same  county,  wno  must  thereupon  cancel  and  discharge  the 
docket  of  the  judgment,  as  if  the  judginent-roll  was  filed,  in 
his  office,  and  the  execution  was  returned  to  him,  as  satisfied. 
But  this  section  does  not  exonerate  the  sheriff,  from  his  duty 
to  return  the  execution,  to  the  clerk  with  whom  the  judgment- 
roll  is  filed. 

§  1267.  The  clerk  of  a  county,  with  whom  a  jud^ent 
has  been  docketed,  must  cancel  and  discharge  the  docket 
thereof,  upon  the  filing,  with  him,  of  a  certificate  of  the 
clerk,  with  whom  the  judgment-roll  is  filed,  showing  that  the 
judgment  has  been  reversed,  vacated,  or  satisfied  of  rect>rd; 
or  the  certificate  of  the  clerk  of  the  county,  with  whom  a  copy 
of  an  execution,  and  of  a  return  of  satisfaction  thereupon, 
have  been  filed,  as  prescribed  in  the  last  section,  showing  that 
they  have  been  so  filed,  and  the  docket  cancelled  and  dis- 
charged accordingly. 

C.  822  n!     '       §  1268.  At  any  time  after  two  years  have  elapsed,  since 
14  HuD,'686r  a  bankrupt  was  discharged  from  his  debts,  pursuant  to  the 
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acts  of  Congress  relating  to  bankruptcy,  he  may  apply,  upon  62  How.  Pr. 
proof  of  his  discharge,  to  the  court  in  which  a  judgment  was  4A2 ;  Id.ftOft. 
rendered  against  him,  for  an  order,  directing  the  judgment  91  K.  Y.  171. 
to  be  cancelled  and  discharged  of  record.  If  it  appears  that  «<•»▼•  Pro. 
he  has  been  discharged  from  the  payment  of  that  judgment,  JJJ\-  „  467 
an  order  must  be  made  accordingly ;  and  thereupon  the  clerk  *  '      * 

must  cancel  and  discharge  the  docket  thereof,  as  if  the  prop- 
er satisfaction-piece  of  the  judgment  w€»  filed.  Notice  of 
the  application,  accompanied  with  copies  of  the  papers  upon 
which  it  is  made,  must  be  given  to  the  judgment  creditor,  un- 
less his  written  consent  to  the  granting  of  the  order,  with 
satisfactory  proof  of  the  execution  thereof,  and,  if  he  is  not 
the  party  in  whose  favor  the  judgment  was  rendered,  that  he 
is  the  owner  thereof,  is  presented  to  the  court,  upon  the  ap- 
plication. 

§  1269 .  A  court  of  record  has  the  same  power  and  juris- 
diction, concerning  the  docket  of  its  judgments,  kept  b^r  a 
county  clerk,  which  it  has  concerning  the  docket,  kept  by  its 
own  clerk.  It  may  direct  that  such  a  docket  be  amended ;  or 
that  its  judgment,  there  docketed,  be  docketed  nunc  pro 


tunc 


§  1270.  Upon  the  presentation,  to  the  clerk  of  a  court  of 
record,  of  an  assignment  of  a  judgment,  entered  in  his  office, 
executed  by  a  per8<:)n  entitled  to  satisfy  the  judgment,  as 
prescribed  in  section  one  thousand  two  hundred  and  sixty  of 
this  act,  and  otherwise  executed  as  prescribed  in  that  section, 
with  respect  to  a  satisfaction-piece,  and  upon  payment  of  the 
fees,  allowed  by  law,  for  filing  a  transcript,  and  docketmg  a 
iud^ent  thereupt^n,  the  clerk  must  forthwith  file  the  assign- 
ment in  his  office,  and  make  upon  the  docket  of  the  judgment, 
an  entry  of  the  fact,  and  of  the  day  of  filing ;  or,  if  he  keeps 
a  separate  book  for  the  entry  of  assignments  of  judgments, 
an  entry,  referrinjj  to*  the  page  of  the  book,  where  the  filing 
of  the  assignment  is  noted. 

§  1271.  LBepeoied  1879.1 

8  1272    This  article  applies  only  to  a  judgment  wholly   6HIk.  890. 
or  partly  for  a  sum  of  money,  or  directing  the  payment  of  a 
sum  of  money  ;  and  to  an  execution  issued  upon  such  a  judg- 
ment. 

TITLE  IL 
Judgments  taken  without  process, 

Abticu  1.  Confeaalon  of  Judgment.  .    ,»»    . 

2.  Submission  of  a  controveray,  upon  facts  admitteo. 

ARTICLE  FIRST. 
Confession  op  Judgment. 
9  1273.  Jiidscment  may  be  con-  Ihk  and  enforcing  the 

*  feased.      Married    wo-  judgment. 

man  may  confess.  2  1277.  Execution,     where     the 

l'?T4.  Statement;  form  thereof.  judgment  is  notall  due. 

1  '75  Statement  to  t>e  filed,  and  1278.  Confession  by  one  of  ser- 

judgment  entered.  eral  joint  debtors. 

1276.  Judgment   roll;   docket- 

s  1273  Jndsrmeiit  May  be  Confessed.  Married  eg  state  Rep. 
wIlimMiy  Confess.  [Ami  1877  1897  Amendment^  to5il. 
UkT^tct  idpUmber  1,  1897.] -A  judgment  by  confession 
may  be  entered,  without  action,  either  tot  money  due  or  to 
become  due,  or  to  secure  a  person  aga  nst  oontingent  lia- 
biUty  in  behalf  of  the  defendant,  or  both,  as  prescribed 
in  tbis  article.  A  married  woman  may  confess  such  a 
judgment.  -  -  -  ^OOglC 


256  CONFESSION  OF  JUDGMENT.       §§  1374-1277 

2THiin  601.       §  1274.  A  written  statement  must  be  made  and  signed 
128  N.T.  887*.  by  the  defendant,  to  the  f oilowinff  effect : 

1.  It  must  state  the  sum,  for  vmich  judgment  may  be  en- 
tered; and  authorize  the  entry  of  judgment  therefor, 
c  1^  V  a  ^  ^^  ^^®  judgment  to  be  confessed  is.  for  money  due  or  to 

r«i  '^'   become  due,  it  must  state  concisely  the  facts,  out  of  which 

117  N  Y  439    ^^^  ^^^^  arose ;  and  must  show,  that  the  sum  confessed  there- 
for is  justly  due,  or  to  become  due. 

8.  II  the  judgment  to  be  confessed  is  for  the  purpose  of  se- 
curing the  plaintiff,  against  a  contingent  liability,  it  must 
state  concisely  the  facts,  constituting  the  liability ;  and  must 
show,  that  the  sum  confessed  therefor  does  not  exceed  the 
amount  of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  defend- 
ant, to  the.effect,  that  the  matters  of  fact  therein  set  forth  are 
true. 

§  1275.  [Am^d  1895,  amendment  to  take  ^ect  January  1, 
1896.  ]  At  any  time  within  three  years  after  the  statement  is 
▼erifled,  it  may  be  filed  with  a  county  clerk,  or,  where  the 
sum  for  which  judgment  is  confessed,  does  not  exceed  two 
thonsand  dollars,  exclnsive  of  interest  from  the  time  of 
making  the  statement,  with  the  olerk  of  the  city  court  of  the 
city  of  r^ew  York.  Thereupon  the  derk  mubt  enter,  in  like 
manner  as  a  judgment  is  entered  in  an  action,  a  judgment 
for  the  sum  confessed,  with  costs  which  he  must  tax,  to  the 
amonnt  of  fifteen  dollars,  besides  disbnrsements  taxable  in 
an  action.  If  the  statement  is  filed  with  a  county  clerk,  the 
j  ndgment  mnst  be  entered  in  the  supreme  court;  if  it  is  filed 
with  the  clerk  of  another  court  specified  in  this  section,  the 
judgment  must  be  entered  in  the  court  of  which  he  is  clerk. 
But  a  iudgment  shall  not  be  entered  upon  such  a  statemeiit, 
after  the  defendant's  death. 

§  1276.  [^mW  1879.]    The  clerk,  inmiediately  after  en- 
tenng  the  judgment,  must  attach  togather*  and  file  the  state- 


ment, as  verified,  and  a  copy  of  the  judgment,  which  consti- 
tute the  judgment-rolL  The  judgment  may  be  docketed,  and 
enforced  against  property,  in  the  same  manner,  and  with  the 
same  effect,  as  a  judgment  in  an  action,  rendered  in  the  same 
court ;  and  each  provision  of  law,  relating  to  a  judgment  in 
an  action,  and  the  proceedings  subsequent  thereto,  apply  to  a 
judgment  thus  taken. 

52  Hud  561.  §  1277.  Where  the  debt,  for  which  the  judgment  isren- 
*  '  dered,  is  not  all  due,  execution  may  be  issued,  upon  the  judg- 
ment, for  the  collection  of  the  sum  which  has  oecome  due. 
The  execution  must  be  in  the  form  prescribed  by  law,  for  an 
execution  upon  a  judgment  for  the  full  amount  recovered ; 
but  the  person  whose  name  is  subscribed  to  it,  must  indorse 
thereupon  a  direction  to  the  sheriff,  to  collect  only  the  sum 
due,  stating  the  amount  thereof,  with  interest  thereon,  and 
the  costs  of  the  judgment.  Notwithstanding  the  issuing  and 
collection  of  such  an  execution,  the  judgment  shall  remain  as 
security  for  the  sum  or  sums  to  become  due,  after  the  execu- 
tion is  issued.  When  a  further  sum  becomes  due,  an  execu- 
tion may,  in  like  manner,  be  issued  for  the  collection  thereof ; 
and  successive  executions  may  be  issued,  as  further  sums  be- 
come due. 

^-  ■■  ■  ^?> 

4'  So  in  original. 
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§  1278.  One  or  more  joint  debtors  may  confess  a  judg^ 
ment  for  a  joint  debt,  due  or  to  become  due.  Where  all  the 
joint  debtors  do  not  unite  in  the  confession,  the  judgment 
must  be  entered  and  enforced  against  those  only  who  confess- 
ed it ;  and  it  is  not  a  bar  to  an  action  against  all  the  joint 
debtors,  upon  the  same  demand. 
20  Abb.  N.  a  321 ;  29  N.  Y.  State  Rep.  258. 

ARTICLE  SECOin). 
Submission  of  a  Controversy,  upon  Pacts  admittbd. 
j  1279.  GootroTeny,  how  submit-  coroea  an  action. 

ted  without  prooess.  |  1281.  Subsequent    proceedinffs 

1280.  Papers  to  be  filed  ^  con-  regulated, 

troversy  thereupon  be- 

§  1279.  The  jmrties  to  a  question  in  difference,  which 
mig^t  be  the  subject  of  an  action,  being  of  full  age,  may 
agree  upon  a  case,  containing  a  statement  of  the  facts,  upon 
which  the  controversy  depends ;  and  may  present  a  written 
submission  thereof  to  a  court  of  record,  which  would  have 
jurisdiction  of  an  action,  brought  for  the  same  cause.  The  case 
must  be  accompanied  with  the  affldavitofone  of  the  parties,  to 
the  effect,  thiit  the  controversv  is  real ;  and  that  the  submis- 
sion is  made  in  good  faith,  for  the  purpose  of  determining  the 
rights  of  the  parties.  The  submission  must  be  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed,  to  be  re- 
corded in  the  county  where  it  is  filed. 

§  1280.  The  case,  submission,  and  affidavit,  must  be  filed 
In  the  office  of  the  clerk  of  the  court,  to  which  tne  submission 
is  made.  If  the  submission  is  made  to  the  supreme  court, 
they  must  be  filed  in  the  office  of  the  county  clerk,  if  any, 
specified  in  the  submission ;  if  no  county  clerk  is  so  specified, 
inoy  may  be  filed  in  the  office  of  any  county  clerk.  The  fil- 
ings is  a  presentation  of  the  submission;  and  thenceforth  the 
controversy  becomes  an  action  ;  and  each  provision  of  law, 
relating  to  a  proceeding  in  an  action,  applies  to  the  subse- 
quent proceealngs  therein,  except  as  otherwise  prescribed  in 
toe  next  section. 

i  1281*  [Am*d  1895,  amendment  to  take  0eci  January  1, 
1896.]  An  order  of  arrest,  an  injunction,  or  a  warrant  of 
attachment,  can  not  be  granted  in  such  an  action;  the  costs 
tilereof  are  always  in  the  discretion  of  the  court,  bnt  costs 
can  not  be  taxed,  for  any  proceedings  before  notice  of  trial; 
the  action  pinst  be  tried  by  the  court,  upon  the  case  alone; 
and  the  case,  snbmission,  affidavit,  and  a  certified  copy  of 
the  Judgment,  and  of  any  order  or  paper  necessarily  affecting 
the  ludgment,  oonstitnte  the  judgment -roll.  If  the  action  is 
in  the  supreme  court  it  must  be  tried  andjudgment  rendered 
by  the  appellate  division  thereof,  and  if  in  the  city  court  of 
the  dty  of  New  York,  it  must  be  tried,  and  judgment 
rendered  at  the  general  term  thereof.  If  the  statement  of 
facts  contained  in  the  case,  is  not  sufficient  to  enable  the 
court  to  render  judgment,  an  order  must  be  made  dismissing 
the  submission,  without  costs  to  either  party;  unlens  the 
court  permits  the  parties,  or,  in  a  proper  case,  their  repre- 
■entatiTSR,  to  file  an  additional  statement,  which  it  may  do, 
in  its  discretion,  without  prejudice  to  the  original  statement. 

TITLE  nL 
Vacating  or  setting  aside  a  judgment^  for  irregtUarity  or 

error  in  fact. 
I  Un  MoUoQ  to  set  a«id6  judg-       i  1283.  Motion  to  set  s»ldo  Judg- 

mtPt  for  Irrescilarity J  meat  for  error  in  faot  j 

^^^m^mmmmmmMOmmL  when  it  may  be  made 


Pr. 


69  How. 
379 
93N.  Y.349. 
81  Hun,  390. 
9N.  Y,fiute 
Rep.  640. 
128  N.Y.  115. 
WAbb.N.C. 
403. 


8  Misc.  606. 

10  Week. 
Dig.STS. 

11  Week. 
Dig.  186. 
92  N.  Y.622; 
95  Id.  667. 
42  Hun,  699. 
7  N.Y.  State 
Rep.  685. 
114  N.Y.  518. 
183N.Y.a;»9. 
136  N.Y.  406. 
681;  137  Id. 
689. 

10  Week. 
Dig.  278. 


8MitO.606. 


)0 


gle 


120. 
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I  1284.  Id.;  after  a  party's  death.  ment  has  been  oonTey« 

1285.  Id.;   by  a  persoD  not   a  ed. 

partv.  §  1289.  How  notice  given  under 

1286.  Id.;  wnen  seTeral  parties  this  title. 

are  entitled  to  move.  1290.  Within  what  time  motion 

1287.  To  whom  notice   of  the  to  be  made. 

motion  must  be  given.  1291.  Exceptions  in    cases   of 

1288.  Id.;    when  real  property  disability. 

recovered  by  thejudg-  1292.  Restitution;    when     di- 

rected. 

78N.  Y.  362;  §  1^82.  A  motion  to  set  aside  a  final  judgment,  for  ir- 
98  Id.  434.  regularity,  shall  not  be  heard,  after  the  expiration  of  one 
3  N.Y.8upp.  year  since  the  filing  of  the  judgment-roll ;  unless  notice  there- 
120.  of  is  ^ven  for  a  day  within  the  vear,  and  either  the  hearing 

il«v  v'qii'  ^*  adjourned,  by  one  or  more  orders,  until  after  the  expiration 
siAhiT* wn  <>^.^*i®  y®^** »  ®^  *'^®  term,  for  which  it  is  thus  noticed,  is  not 
417-  8  Misc!  ^®*^-  I"  the.  latter  event,  the  motion  may  be  re-noticed  for, 
4g2;  and  heard  at,  the  next  term  at  which  it  can  be  made,  held  not 

less  than  ten  days  after  the  day,  when  the  first  term  was  ap- 
pointed to  be  held. 

78  N.  Y.  362.  §  1283.  A  motion  to  set  aside  a  final  judgment,  rendered 
3  N.Y.  Supp.  in  a  court  of  record,  for  error  in  fact,  not  arising  upon  the 
'""  trial,  may  be  made  by  the  partjr  against  whom  it  is  rendered; 

or,  ii  an  execution  has  not  been  issued  thereon,  and  the  judg- 
ment has  not  been  wholly  or  partly'  satisfied  or  enforced,  by 
the  party  in  whose  favor  it  is  rendered. 

§  1284.  A  like  nK>tion  may  be  made,  after  the  death  of  a 
partv  entitled  to  make  it,  as  prescribed  in  the  last  section,  by 
the  following  persons : 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a  chat- 
tel, or  an  interest  in  real  property,  which  is  declared  by  law 
to  be  assets,  the  motion  may  be  made  by  his  executor  or  ad- 
ministrator. 

2.  Where  the  judgment  awards  real  property,  or  the  pos^ 
session  thereof,  or  where  the  title  to  or  an  estate  or  interest  in 
real  property  is  determined  or  affected  therebv,  the  motion 
may  oe  made  by  the  heir  of  the  decedent,  to  wnom  the  real 
property  descended,  or  might  have  descended,  or  by  the  per- 
son to  whom  he  devised  it. 

8.  Where  the  judgment  is  rendered  against  or  in  favor  of 
two  or  more  persons,  the  motion  may  be  made,  jointly,  by  the 
survivor,  and  the  person  who  would  have  been  entitled  to 
make  it,  if  the  judgment  had  been  rendered  in  favor  of  or 
against  the  decedent  only. 

§  1286.  A  motion  may  be  made,  either  before  or  after 
the  death  of  the  defendant,  by  a  person,  who  is  not  a  party, 
to  set  aside,  for  error  in  fact,  not  arising  upon  the  trial,  a 
judgment,  rendered  in  an  action  against  a  tenant  for  life,  or 
for  years,  awarding  real  property,  or  the  possession  of  r^ 
property,  in  which  the  person  making  the  motion  has  an 
estate,  or  interest,  in  reversion  or  remainder. 

§  1286.  Where  two  or  more  persons  are  entitled  to  move 
to  set  aside  a  judgment,  as  prescribed  in  the  last  three  sec- 
tions, one  or  more  of  them  may  move  separat<?ly  ;  but,  in  that 
case,  notice  of  the  motion  must  be  given  to  tho.se  who  do  not 
join  therein,  in  like  manner  as  if  they  were  adverse  parties;. 

§  1287.  Notice  of  a  motion  to  set  aside  a  final  judgment, 
for  error  in  fact,  not  arising  upon  the  trial,  must  IJe  given  to 
the  adverse  party,  or,  in  ca.se  of  his  death,  to  each  person  who 
might  have  movea,  as  a^iost  the  moving  party,  to  set  aside 
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the  judgment  for  the  same  cause,  as  prescribed  in  this  title. 
Where  the  motion  is  made  by  the  party  against  whom  the 
judgment  is  rendered,  or  by  his  heir,  devisee,  executor,  or  ad- 
ministrator, service  of  the  notice,  upon  the  attorney  of  record 
for  the  party,  in  whose  favor  the  judgment  is  rendered,  has 
the  like  effect,  as  if  it  was  served  upon  the  party. 

§  1288.  Where  the  judgment  awards  real  property,  or 
the  possession  thereof,  or  where  the  title  to,  or  an  estate  or 
interest  in,  real  property  is  determined  or  auected  thereby, 
and  the  real  property,  or  estate,  or  interest  therein,  has  been 
conveyed,  by  the  adverse  party,  more  than  eight  days  before 
the  hearing  of  the  motion,  notice  of  the  motion  must  also  be 
given  to  each  actual  occupant  of  the  property,  claiming  under 
&e  conveyance. 

B  1289.  Notice  must  be  given,  in  a  case  specified  in  this 
title,  by  personal  service  of  a  written  notice,  or  of  an  order  to 
show  cause  why  the  motion  should  not  be  granted  ;  or,  if  a 
person  entitled  to  notice  cannot,  with  due  diligence,  be  found 
within  the  State,  in  any  manner  which  the  court,  or  a  judge 
thereof,  directs  in  an  order  to  show  cause,  or  which  the  court 
directs  in  a  subsequent  order. 

§  1290.  A  motion  to  set  aside  a  final  judgment,  for  error  73  n.  Y.  3«2. 
in  fact,  not  arising  upon  the  trial,  shall  not  to  beard,  except  3  Redf.'  477. 
ass]>ecified  in  the  next  section,  after  the  expiration  of  two  ^  Hon, 364; 
years  since  the  filing  of  the  judgment-roJl,  unless  notice  there-  J^J^  ^^' 
of  is  given,  for  a  day  within  the  two  years  ;  and  either  the  JN.  Y.8npp. 
hearing  is  adjourned,  by  one  or  more  orders,  until  after  the    ,3**11  y  mt 
expiration  of  the  two  years  ;  or  the  term,  for  which  it  is  thus   JJ^Sb  NO* 
noticed,  is  not  held.    In  the  latter  event,  the  motion  may  be    ioi.     *    *  ' 
re-not-iced  for,  and  heard  at,  the  next  term  at  which  it  can  be 
made,  held  not  less  than  ten  days  after  the  day,  when  the 
first  t^rm  was  appointed  to  be  held. 

§  1 291 .  If  the  person  against  whom  the  judgment  is  ren-  99  Abb.  W.O. 

dered,  is.  at  the  time  of  fihng  the  judgment-roll,  either  404. 

1.  Witnin  the  age  of  twenty-one  years  ;  or  TO  Hun,  8W. 

2.  Insane  ;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon 
conviction  of  a  criminal  offence^  for  a  term  less  than  for  life  ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time^  limit- 
ed by  the  last  section  ;  except  that  the  time  within  which  the 
motion  may  be  heard,  cannot  be  extended  more  than  five 
years  by  such  a  disability  nor,  in  any  case,  more  than  one 
year  after  the  disability  ceases. 

§  1292.  Where  a  judgment  is  set  aside  for  any  cause,   l3QN.T.3«aL 
upon  motion,  the  court  may  direct  and  enforce  restitution,  in  7  Misc   16. 
like  manner,  with  like  effect,  and  subject  to  the  same  condi- 
tions, as  where  a  judgment  is  reversed  upon  appeal 
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CHAPTER  Xn. 

APPEALa 

TITLE  L — General  provtsions,  relatinq  to  the  appeals 

PROVIDED  FOR  IN  THIS  CHAPTER. 
TITLE  n.— APPEAL  TO  THE  COURT  OF  APPEALS. 

TITLE  HL— Appeal  TO  THE  supreme  court  from  aninfe. 

RIOR  COURT. 

TITLE  IV.— Appeal  to  the  appellate  divisioh    of    thb 

8UPBEMB  COURT. 

TITLE  v.— Appeal  from  a  final  determination  in  a  speo- 

lAL  proceeding. 

TITLE  1 

JTeneral  provisions,  relating  to  the  appeals  provided  for  in 
this  chapter,  '' 

\  12W.  Wri]8    of  error  abolish-  when  not  to  b«  bronght. 

^f.^ll"*^***     '^'^''^     ""^  1311.  Lery  upon  personal  prop. 

1296.  When  i  person  entitled  bylp^al"  «"P^"«^*»** 

to  become  a  parly  may  1312.  Conrt  may  limit  amonnt 

,««..    1  Appeal.    ^  ^  of  aeciirity    in    certain 

1297.  Appeal     when     adverte  cases  ^-erwin 

party  has  died.  1313.  No  security  necessarv  on 

1298.  Proceedings  when  party  appeal  by  fhlSJ^fe 

dies  pending  appeal.  etc                       p«wpie, 

1»9.  Order  of  substitution.  13H.  Id.;  on  appeal  by  munlcl- 

1300.  Appeal,  how  taken.  pal  corporation 

1301.  When  notice  of  appeal  to  1316.  Papers  to*bo  transmitted 

specify     interlocutory  to  appellate  court 

,«^   „  Judgment,  etc.  13I6.  Interlobutory  judgment 
1802.  Proceedings    if  attorney  or  intermediate  orde'r 

or  party  not  found.  may  be  reviewed  • 

1303.  Defects    in   proceedings  1317.  Judgmentororder  on  ao- 

may  be  supplied.  peal  ««wruaiip- 

1304.  Order      appealed      from  1318.  wfien  no  appeal  lies  from 

must  be  entered.    Pro-  judgmentTf  rerei^l 

ceedings     to     compel  1319.  M^de  of  en  forcing  Iffi^Jl;: 

1805.  SecSri7y  may  be  waired.  Sfent'   '"^**'^*'**  J"^*' 

13U6.  Deposit,  in  lieu  of  under-  1320.  Id.;  as  to  order 

lon^   TT*?*^*?*!:  »     w  1321.  Mode  of  cancelling  dock- 

1307.  Un^dertakmg     must     be  et  of  reversed  o?  mSlI- 

1808.  New  undertaking  to   be  1322.  Id.;®wli2n^reTSj^I.  etc 

given,   when    sureties  wasbycourt  of  appeals^ 

tonr.    A  ^r  «°«o^^«nK«««v,  1323.  Restitution;  when  a^ard- 
1309.  Action  upon  undertaking,  ed.  «««ru 

29  Abb.  N.c.  §  .1293.  The  writ  of  error  in  a  civU  action  or  special  pro- 
*^"'  ceedmg  has  been  abolished.  ^ 

noN.Y.602.  ^u^P.^'J^.^P**!:^  aggrieved  may  appeal,  in  a  case  pre- 
128  N  Y  426  scribed  in  this  chapter,  except  where  the  judgment  or  order 
29Abb.N.d.  of  which  he  complains,  was  rendered  or  made  upon  his  del 
430.  fault.     1  App.  Div.  127;  8  Id.  647. 

27  Hun.  18.  ,.  §  ^296.  The  party  or  person  appe^ing  is  designated  as 
1001I.Y.248.  ^°®  appellant,  and  the  adverse  party  as  the  respondent.*  After 
an  appeal  ls  taken  to  another  court,  the  name  of  the  appellate 
court  must  be  substituted,  for  that  of  the  court  below  m  the 
title  of  the  action  or  special  proceeding,  and  in  any  case  the 
n^rne  of  the  county,  if  it  is  mentioned,  may  be  omitted ;  otiier- 
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wise  the  title  shall  not  be  changed,  in  consequence  of  the  ap- 
peal 

§  1 296.  A  person  aggrieved,  who  is  not  a  party,  but  is 
entitled  by  law  to  be  substituted,  in  place  of  a  party  ;  or 
who  has  acquired,  since  the  making  of  the  order,  or  the  ren- 
dering of  the  judgment  appealed  from,  an  interest,  which 
would  have  entitled  him  to  be  so  substituted,  if  it  had  been 
previously  acquired,  may  also  appeal,  as  prescribed  in  this 
chapter,  lor  an  apoeal  by  a  party.  But  the  appeal  cannot  be 
heard  until  he  has  oeen  substituted  in  place  of  the  party ;  and 
if  he  unreasonably  neglects  to  procure  an  order  of  substitu- 
tion, the  appeal  may  be  dismissed,  upon  motion  of  the  re- 
spondent 

§  1297.  Where  the  adverse  party  has  died,  since  the 
making  of  the  order,  or  the  rendering  of  the  judgment  ap- 
pealea  from,  or  where  the  judgment  appealed  irom  was 
rendered,  after  his  death^  in  a  case  prescribed  by  law.  an 
appeal  may  be  taken,  as  if  he  was  hving ;  but  it  cannot  be 
heard,  until  the  heir,  devisee,  executor,  or  administrator,  as 
the  case  requires,  has  been  substituted  as  the  respondent.  In 
such  a  case,  an  undertaking  required  to  perfect  the  appeal, 
or  to  stay  the  execution  of  the  judgment  or  order  appealea 
from,  must  recite  the  fact  of  the  adverse  party's  death  ;  and 
the  undertaking  enures,  after  substitution,  to  the  benefit  of 
the  person  substituted. 

§  1298.  [^m*d  1877.]  Where  either  party  to  an  appeal  jweek. 
dies,  before  the  appeal  is  heard,  or  has  heretofore  died,  and  Big.  267. 
the  appeal  has  not  oeen  heard,  if  an  order,  substituting  another  119  N.  Y.  117. 
person  in  his  place,  is  not  ma(W.  witJiin  tnree  months  after  bis 
death,  or,  where  he  has  heretofore  died,  within  three  months 
after  this  sect  ion  takes  effect,  the  court,  in  which  the  appeal 
is  pending,  may,  in  its  discretion,  make  an  order,  requiring 
all  persons  interested  in  the  decedent's  estate,  to  snow  cause 
before  it,  why  the  judgment  or  order  appealed  from  should 
not  be  reversed  or  affirmed,  or  the  appeal  dismissed,  as  the 
case  reel u ires.  The  order  must  specify  a  day,  when  cause  is 
to  be  stiown,  which  must  be  not  less  than  six  months  after 
making  the  order ;  and  it  must  designate  the  mode  of  giving 
notice  to  the  persons  interested.  Upon  the  return  day  of  the 
order,  or  at  a  subsequent  day.  appointed  by  the  court,  if  the 
proper  person  has  not  been  substituted,  the  court,  upon  proof, 
hy  affidiavit,  that  notice  has  been  given,  as  required  l)y  the  or- 
der, may  reverse  or  affirm  the  judgment  or  order  appealed  from 
or  dismiss  the  appeal,  or  make  such  further  order  in  the  prem- 
ises, as  justice  requires. 

§  1299.  Where  the  appeal  is  from  one  court  to  another^ 
an  application  for  an  order  of  substitution,  as  prescribed  by 
the  last  three  sections,  must  be  made  to  the  appellate  court 
Where  personal  service  of  notice  of  application  for  an  order 
has  been  made,  within  the  State,  upon  the  proper  represen- 
tatives of  the  decedent,  an  order  of  substitution  may  be  made, 
upon  the  appUoation  of  the  survivmg  party. 

§  1300.  An  appeal  must  be  taken,  by  serving,  upon  the  TON.Y.  10«. 
attorney  for  the  adverse  party,  as  prescribed  in  article  third  ®  l^^'yt  ^2. 
of  title  sixth  of  chapter  eighth  of  this  act.  and  upon  the  clerk, 
with  whom  the  judgment  or  order  appealed  from  is  entered, 
by  filing  it  in  his  office,  a  written  notice,  to  the  effect,  that 
the  appellant  appeals  from  the  judgment  or  order,  or  from  » 
specined  part  thereof. 
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104  NY  9ft4-  §  l^^l*  "Where  the  appeal  is  from  a  final  judgment  or 
m  Id.  iwT*  ^^^  a  fio^  order  in  a  special  proceeding,  and  the  appellant 
intends  to  bring  up,  for  review  thereupon,  an  interlocutory 
judgment^  or  an  intermediate  order,  he  must,  in  the  notice  of 
appeal,  distinctly  specify  the  interlocutory  judgment,  or  in- 
termeaiate  order,  to  be  reviewed. 

§  1302.  If  the  attorney  for  the  adverse  party  is  dead  ;  or 
if  he  has  been  removed,  and  notice  of  the  removal  has  been 
served  upon  the  appellant's  attorney,  and  another  attorney 
has  not  been  substituted  in  his  place  ;  or  if,  for  any  reason, 
service  of  a  notice  of  appeal,  upon  the  proper  attorney  for  the 
adverse  party,  cannot,  with  due  diligence,  be  made  within 
the  State,  the  notice  of  appeal  may  be  served  upon  the  re- 
spondent, in  the  manner  prescribed  by  law  for  serving  it 
upon  an  attorney.  If  personal  service  upon  the  respondent 
cannot,  with  due  dihgence,  be  so  made  within  the  State, 
the  notice  of  appeal  may  be  served  upon  him,  and  notice 
of  the  subse<iuent  proceedings  may  be  sriveu  to  him,  as  di- 
rected by  a  judge  of  the  court,  in  or  to  wnich  the  appeal  is 
taken. 

^  1303.  Where  the  appellant,  seasonably  and  in  ^rood 
12  Hun,  394.  faith,  serves  the  notice  of  appeal,  either  upon  the  clerk  or 
9Week.Dig.  upon  the  adverse  party,  or  ms  attorney,  but  omits,  through 
246.  mistake,  inadvertance,  or  excusable  neglect,  to  serve  it  upon 

61  How.  Pr.  ^]jQ  other,  or  to  do  any  other  act.  necessary  to  perfect  the  ap- 
2|i„n  642  peal»  or  to  stay  the  execution  of  the  judgment  or  order  ap- 
6N  T.Bupp.'  pealed  from ;  the  court,  in  or  to  whicn  the  appeal  is  taken, 
447>  *         *   upon  proof,  by  affidavit,  of  the  facts,  may,  in  its  discretion, 

permit  the  omission  to  be  supplied,  or  an  amendment  to  be 

made,  upon  such  terms  oh  justice  requires. 

§  1304.  An  ^peal  cannot  be  taken  from  an  order  made 
by  a  judge,  out  of^court,  until  it  is  entered  in  the  office  of  the 
proper  clerk.  Where  such  an  order  has  not  been  so  entered, 
or  tne  papers,  upon  which  it  was  founded,  have  not  been  filed 
in  the  same  clerk's  office,  the  judge  who  made,  or,  if  he  is  ab- 
sent, or  unable  or  disqualified  to  act,  a  judge  of  the  court,  in 
or  to  which  an  appeal  therefrom  may  be  taken,  must,  upon 
the  application  of  a  party  or  other  person,  entitled  to  take 
such  an  appeal,  make  an  order,  requiring  tne  omission  to  be 
supplied,  within  a  specified  time  after  service  of  a  copy  of 
the  order  made  by  him.  Upon  proof,  by  affidavit,  that  a  copy 
of  the  latter  order  has  been  served,  and  that  the  omission  has 
not  been  supplied,  the  same  judge  ma^  make,  upon  notice,  an 
order  revoking  and  annulling  the  onginal  order.  The  pro- 
visions of  the  last  section  but  one  apply  to  the  service  of  an 
order,  or  a  notice,  as  prescribed  in  this  section. 

§  1306.  An  undertaking,  which  the  appellant  is  required, 
by  this  chapter,  to  give,  or  any  other  act  which  he  is  so  re- 
quired to  do,  for  the  security  of  the  respondent,  may  be 
waived  by  the  written  consent  of  the  respondent. 

§  1306.  Where  the  appellant  is  required,  by  this  chapter, 
to  give  an  undertaking,  he  may,  in  lieu  thereof,  deposit  wiUi 
the  clerk,  with  whom  the  judgment  or  order  appealed  from  is 
entered,  a  sum  of  money,  equal  to  the  amount,  for  which  the 
undertaking  is  requirea  to  be  given.  The  deposit  has  the 
same  effect,  as  filing  the  undertaking ;  and  notice  that  it  has 
been  made,  has  the -same  effect,  as  notice  of  the  filing  andser* 
vice  of  a  copy  of  the  undertaking.  The  court,  wherein  tb^ 
appeal  is  pending,  may  direct  the  mode,  in  which  the  money 
shall  be  kept  and  disposed  of,  during  the  pendency,  or  after 
the  determmation  of  the  appeal 
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§  iji07*  An  undertaking,  given  as  prescribed  in  this  chap- 
ter, mafet  be  filed  with  the  clerk,  witn  whom  tlie  judgment 
or  order  appealed  from  is  entered. 


§  1S08.  [Am'd  1895,  amendmeniio  take  effect  January  1,  72K.  Y.6.8; 
18'J6.]  Thecoart.  in  which  the  appefil  is  pen'ling,  upon^*^"*®**- 
8  itisfact  >rj  proof,  by  alBdayit,  that  since'  the  execntion  of 
an  miiiertaking,  eiTen  as  prescribed  in  this  chapter,  one  or 
more  of  the  htireties  t'.iereiu  have  become  insolvent;  or  that 
his  or  their  cir -umstancee  have  become  so  precarions  thflt 
there  is  reason  to  apprehend  that  the  nniertaking  is  not 
snffidentfor  the  security  of  the  respondent;  may  make  nn 
order,  requiring  the  appelhtnt  to  file  a  new  under. aking,  and 
to  serve  a  copy  thereof,  as  required  with  resi>ect  to  the 
original  undertaking.  If  the  appellant  f.iils  so  to  do,  within 
twenty  days  after  the  service  of  a  copy  of  the  order,  or  such 
further  time  as  the  court  allows,  the  appeal  must  be  dis- 
missed, or  the  order  or  judgment,  from  which  the  appeal  is 
taken,  must  be  executed,  as  if  the  original  undertaking  hi4 
not  been  given* 


101  N.Y.  289. 

§  1S09.   [Jm'd  1894,  amendment  to  take  ^ed  i^epitmher  1,   li  Civ.  Pro. 
18§4  ]  An  action  shall  not  be  maintained  upon  an  undertukiug  ^'^  »  g_ 
given  upon  an  appeal,  taken  as  prescribed  in  title  third,   Bep  8 
fourth  or  fifth  of  this  chapter,  until  ten  days  have  expired   '^8  Abb.  N. 
since  the  service  upon  the  attorney  for  the  appellant,  and  C.  428 
npon  the  sureties  on  such  undertaking,  of  a  written  notice  JJ,  * 

of  the  entry  of  a  judgment  or  order,  affirming  the  judgment  iq'mUo.  83. 
or  order  appealed  from,  or  dismissing  the  api>eaL  Such  ser- 
rice  may  be  made  by  mailing  such  notice  in  a  poet-pnid  *  ^''■»  •••• 
wrapper,  addressed  to  said  surety  or  sureties  at  the  last  known  93  Id.  323. 
post-office  address  of  such  surety  or  sureties.    Wher«  an  a]p- 
peal  to  the  court  of  aDT»eHls  from  that  ind{;rment  or  order  is 
perfected,  and  security  Is  given  inereupon,  lo  stay  tne  exe- 
cution of  the  judgment  or  order  appealed  from,  an  action 
sha'.l  nolbomaintaiued  upon  the  undertaking  given  upon  the 
preceding  appeal,  until  after  the  final  determination  of  the 
appefil  ta  the  oourt  of  appeals. 


^ 
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4  oiv.  Pro.  §  1810,  [Am'd  1893,  1895,  amendment  to  tOice  efed 
49*H  ifis  «^<*'**'**'T/  1»  1896.]  Where  an  appeal  to  the  general  term  of 
130  l^Y.  18.'  ^^y  ^o^i^>  o^  ^  ^®  appellate  diyision  of  the  supreme  court, 
'  or  to  the  coart  of  appeals  or  otherwise,  has  been  heretofore 
or  rfhall  hereafter  be  perfected,  as  prescribed  in  this  chapter, 
and  the  other  acts,  if  any,  required  to  be  done,  to  staj  ihe 
execntion  of  the  judgment  or  order  appeiAed  from,  have  been 
done,  the  appeal  stays  all  proceedings  to  enforce  the  judg- 
ment or  order  appealed  from;  except  that  the  court  or  judge, 
from  whose  determination  tiie  appeal  is  taken,  may  proceed 
in  any  matter  included  in  the  action  or  special  proceeding, 
and  not  affected  by  tiie  judgment  or  order  appeided  from  or 
not  embraced  within  the  appeal;  or  may  cause  perishable 
property  to  be  sold,  pursuant  to  the  judgment  or  order  ap- 
pealed from.  The  proceeds  of  such  a  sale  must  be  paid,  to 
abide  the  result  of  the  appeal,  into  the  court  from  or  io 
which  the  appeal  is  taken;  or,  if  it  was  taken  as  prescribed 
in  title  fifth  of  this  chapter,  into  the  supreme  court.  When 
an  appeal  from  a  judgment  for  rent  has  been  perfected  and 
execution  stayed  as  herein  provided,  the  appeal  stays  all 
summary  proceedings,  pending  or  otherwise,  to  recoTer  the 
possession  of  real  property  or  dispossess  tenants  therefrom, 
based  on  the  failure  to  pay  the  rent  included  in  the  judg- 
ment appealed  from. 


6  Week.  §  1311*    [Am'd  18^5,  amendmerU  to  take  eff^eci  January  1, 

iaAW?NG    1896.]    Where  an  appeal,  taken  from  a  finnl  judgment,  to 
la.  the  court  of  appeals,  has  been  perfected,  and  the  security, 

required  to  stay  the  execution  of  the  judgment,  has  been 
ffiyen;  or  where  the  security,  given  upon  an  appeal,  taken 
from  a  final  judgment  of  the  supreme  court,  a  county  court 
or  the  qity  court  of  the  city  of  New  York,  is  equal  to  that 
required  to  perfect  an  appeal  to  the  court  of  appeals,  and  to 
stiy  the  execution  of  the  judgment;  the  court,  in  which  the 
ju'lgment  appealed  from  was  rendered,  may,  in  its  discre- 
tioi,  and  upon  such  term  as  justice  requires,  make  an  order, 
upon  notice  to  the  respondent,  and  the  sureties  in^he  nn- 
dertaking,  discharging  a  levy  upon  personal  property,  made 
by  virtue  of  an  execution,  issued  upon  the  judgment  ap- 
pealed from.  But  this  se<*tion  does  not  authorize  the  dis- 
discharge  of  a  levy,  made  by  virtue  of  a  warrant  of  attach- 
ment. 
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$  1812.  Where  an  appeal  ia  taken,  aa  preaoribed  in  title  «Dem.387. 
second  or  fourth  of  this  diapter,  the  coart,  in  or  from  which  117  N.T.  116. 
the  appeal  in  taken ;  or,  where  an  appeal  is  taken  as  pre- 
scribed in  title  third  or  fifth  of  this  chapter,  the  court,  to 
which  the  appeal  ia  taken;  may,  in  its  discretion,  make  an 
Older,  upon  notice  to  the  respondent,  dispensing  with  or 
limiting  the  sacority,  required  to  stay  the  execution  of  the 
judgment  or  order  appealed  from,  as  follows  : 

1.  Where  the  appellant  is  an  ezecator,  administrator,  trus- 
tee, or  other  person  acting  in  another's  right,  the  security  *I>Mtt'84. 
may  ba  dispensed  with  or  limited,  in  the  discretion  c  f  the 

coort. 

2.  The  aggregate  sum,  in  which  one  or  more  undertakings  ■ 
are  required  to  be  gi^en,  ma^  be  limited  to  not  less  than 
fifty  thousand  dollars,  where  it  would  otherwise  exceed  that 
fom. 


{  1818.  [AnCd  1889.]  Upon  an  appeal  taken  by  the  peo-  104  k/'. 894. 
pie  of  the  State,  or  by  a  State  officer,  or  board  of  State  offi- 
cerH,  pr  a  board  of  supervisors  of  a  county,  the  serrice  of  tbe 
notice  of  appeal  perfects  the  appeal,  and  staTs  the  execution 
of  the  judj^ent  or  order  appealed  from,  without  an  under- 
taking or  other  security. 


§  1814.  [AnCd  1877.]  Upon  an  appeal,  taken  by  a  domes- 
tic  municipal  corporation,  the  service  of  the  notice  of  a^.peal 
perfects  the  appeal,  and  stays  the  execution  of  the  judg 
ment^  or  order  appealed  from  without  an  undertukiug,  or 
other  security ;  except  that,  where  ao  appeal  is  taken,  as 
prescribed  in  title  second,  third  or  fourth  of  this  chapter,  the 
court,  in  or  from  which  the  appeal  is  taken,  may,  in  its  dis- 
cretion, require  security  to  be  piven.  In  that  case,  theforuj, 
nature,  and  extent  of  the  security,  not  exceeding  that  which 
is  required  in  a  like  case,  from  a  na' ural  person,  and  iLe 
time  and  manner,  in  which  it  must  be  giTen  must  be  pre- 
Boribed  by  the  order  of  the  court ;  and  the  mayor,  coi.  p- 
troUeir,  or  counsel  to  the  corporation,  may,  execute,  in  Lehalf 
ol  the  corporation  an  undertaking,  so  required  to  be  given. 


{18 1 5*  [iim'dl890.]    Where  an  appeal  is  taken  from  a  150N.Y.642. 
final  judgment  as  prescribed  in  title  second  or  third  of  this 
chapter,  the  appellant  must,  within  twenty  days  after  it  ia 
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perfected,  cause  a  copy  of  the  jadement •roll  and  of  the  onse 
and  notice  of  exceptions,  if  any,  filed  after  the  entry  of  judg- 
ment and  a  certified  copy  of  the  judgment  giren  thereon  nnd 
of  the  notice  of  appeal  to  be  transmitted  to  the  appellnte 
eoart  by  the  derk  npon  whom  the  notice  of  appeal  was 
served. 

Where  an  appeal  from  an  order,  or  a  part  of  an  order,  is 
taken  as  prescribed  in  title  second,  third  and  fifth  of  this 
chapter,  the  appellant  mast,  within  the  same  time,  canse  a 
certified  copy  of  the  notice  of  appeal,  of  the  order,  and  of  the 
papers  upon  which  the  order  was  founded,  to  be  transmitted 
to  the  appellate  court  bv  the  same  clerk.  If  the  appellant 
fails  so  to  do,  the  respondent  may  cause  those  papers  to  be  so 
transmitted;  and  he  is  entitled  to  tax  the  expense  thereof,  as 
a  disbarsement,  where  he  recovers  costs.  The  clerk  of  the 
appellate  court  must  file  the  papers  so  transmitted ;  and  «s- 
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cept  where  it  is  otherwise  specially  prescribed  by  law  the  ap- 
peal must  be  heard  upon  them. 

§  1316.  An  appeal,  taken  from  a  final  judgment,  brings  ^  p^i  ^^ 
up  for  review,  an  interlocutory  judgment,  or  an  intermediate  g  cjyf '  p^, 
order,  which  is  specified  in  the  notice  of  appeal,  and  neces-  351 ;  10  id! 
sarily  affects  the  final  judgment ;  and  which  has  not  already  107. 
been  reviewed,  upon  a  separate  appeal  therefrom,  by  the  62  N.  Y.Sup- 
court  or  the  term  of  the  court,  to  which  the  appeal  from  the  «»"•  Ct.  (J.  & 
final  judgment  is  taken.  The  right  to  review  an  interlocutory  05  n  y  SUte 
judgment,  or  an  intermediate  order,  as  prescribed  in  this  sec-  ^^^^  j^ 
tion,  is  not  aflfected  by  the  expiration  of  the  time,  within  121  n.y.  156. 
which  a  separate  appeal  therefrom  might  have  been  taken.        126  m.  423. 

•  .-*-  84  Han,  396. 

o  l817»     [Am'dlSdb,  amendment  to  take  effect  January  I,  le  Hun,  104. 
1896.1     Upon  an  appeal  from  a  judgment  or  an  order,  the  9DHiy/4S'i. 
appellate  oinsion  of  the  supreme  court  or  general  term,  to  3N.Y.Suiip. 
which  the  Appeal  is  taken,  may  reverse  or  affirm,  wholly  or  ^^'^  y  ^^ 
partly,  or  may  modify,  the  judgment  or  order  appealed  fr-;m,   135  id.  433/ 
and  each  interlocutory  judgment  or  intermediate  order,  which  187  Id.  410; 
it  is  authorized  to  review,  as  specified  in  the  notice  of  appeal.   ^^  ^^-  ^'^^- 
and  AS  to  any  or  aU  of  the  parties;  and  it  mny,  if  necess'iry 
or  proper,  grant  a  new  trial  or  hearing    A  judgment,  affirm- 
ing wholly  or  partly  a  judgment,   from  which  an  appeal  has 
been  taken,  shall  not,  expressly  and  in  terms,  award  to  the 
respondent,  a  sum  of  money,  or  other  relief,  which  was 
awarded  to  him  by  the  judgment  so  affirmed. 

§  1318.  Where  a  judgment,  from  which  an  appeal  is 
taken,  is  reversed  upon  the  appeal,  and  a  new  trial  is  granted, 
an  appeal  caanot  be  taken  from  the  judgment  of  reversal  ; 
but  upon  an  appeal  from  the  order  granting  a  new  trial,  taken, 
as  {prescribed  by  law,  the  judgment  of  reversal  must  also  be 
reviewed. 

§  1319.  Where  a  judgment,  from  which  an  appeal  has 
been  taken,  from  one  court  to  another,  is  wholly  or  partly 
affirmed,  or  is  modified,  upon  the  appeal,  it  must  be  enforced, 
by  the  court  in  which  it  was  rendered,  to  the  extent  permit- 
ted by  the  determination  of  the  appellate  court,  as  if  the  ap- 
peal therefrom  had  not  been  taken. 

§  1320.  Where  a  final  order,  from  which  an  appeal  has 
been  taken,  from  one  court  to  another,  as  prescribed  in  title 
fifth  of  this  chapter,  is,  wholly  or  partly  amnned,  or  is  modi- 
fied, upon  the  appeal,  the  appellate  court  may  enforce  its 
order,  or  may  direct  the  proceedings  to  be  remitted  for  that 
purpc^,  to  the  court  below,  or  to  the  judge  who  made  the 
order  appealed  from. 

§  1321.  [^m'ti  1877.]  Where  a  final  judgment  for  a  sum 
of  money,  or  directing  the  payment  of  a  sum  of  money,  has 
been  reversed,  or  has  been  affirmed  as  to  part  only  of  the 
sum,  upon  an  appeal,  taken  as  prescribed  in  title  third  or 
fourth  of  this  chapter ;  and  an  appeal  to  the  court  of  appeals 
is  not  taken  and  perfected,  and  the  security  required  to  stay 
execution  is  not  given,  within  ten  days  after  the  entrv  of  the 
judgment  upon  the  appeal,  in  the  clerk's  office  where  the 
judgment  appealed  from  is  entered,  the  clerk  mu.st  make  a 
minute  of  the  reversal  of  the  judgment,  or  of  the  amount  to 
which  it  has  been  reduced,  upon  his  docket-book,  in  each 

§lace,  where  the  judgment  is  docketed.    A  transcript  of  the 
ocketj  as  thus  corrected,  must  be  furnished  by  him,  and  may  j 

be  filea  in  any  county  clerk's  office,  where  the  original  judg-  )OglC 
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ment  is  docketed,  as  prescribed  by  law,  with  respect  to  the 
original  docket ;  and  thereupon  the  county  clerk  must  correct 
his  docket  accordingly.  The  lien  of  a  judgmenti  the  docket 
of  which  is  not  corrected,  as  prescribed  in  this  section,  re- 
mains unaffected  by  the  reversal  or  modification  thereof, 
until  the  decision  of  the  court  of  appeals,  upon  an  api^eal  from 
the  judgment  reversing  or  modifying  the  same,  or  the  expira- 
tion of  the  time  to  take  such  an  appeal 

§  1322.  Where  a  final  judgment  for  a  sum  of  money,  or 
directing  the  payment  of  a  sum  of  money,  has  been  reversed, 
or  affirmed  as  to  paii;  only  of  the  sum,  upon  an  appeal  to  the 
court  of  appeals,  the  docket  may  be  corrected,  as  prescribed 
in  the  last  section,  at  any  time  after  the  remittitur  has  been 
filed  in  the  court  oelow. 

flSN.T  4ao  §  1323.  lAm'dlSrry  1880.]  When  a  final  ludgment  or 
fi3  N.Y.'sup^  order  is  revei-sed  or  modified,  upon  appeal,  the  appellate 
«r.  Ct.  (J.  &  court,  or  the  general  term  of  the  same  court,  as  the  case  may 
8.)  381.  be,  may  make  or  compel  resiitution  of  property,  or  of  a 

ISyyA^*  right,  lost  by  means  of  the  erroneous  judgment  or  order ;  but 
Rbd.  a  **°^  so  as  to  affect  the  title  of  a  purchaser  in  good  faith  and 

IWN  T  368.  ^^^  value.  When  property  has  been  sold,  the  court  may  com- 
»  Abb.  N  0.  P®1  ^^^  value,  or  the  purchase  price^  to  be  restored,  or  de- 
8S9n.  '  '  posited  to  abide  the  event  of  the  action,  as  justice  requires^ 
146  N.Y.  848.  When  the  appeal  is  from  a  judgment  in  favor  of  the  owner  of 
1  App.  DiT.  real  estate,  m  an  action  to  compel  the  specific  performance  of 
127.  a  contract  for  the  sale  thereof,  such  owner  shall  have  the 

same  right  to  sell  or  dispose  of  the  same  as  though  no  appeal 
had  been  taken ;  unless  the  appellant  shall  file  with  the  clerk 
of  the  court  a  written  unaertakin^,  in  a  sum  fixed  by  the 
court,  or  a  judge  thereof,  upon  a  notice  to  the  respondent  of 
at  least  ten  days,  and  to  be  approved  by  such  court  or  judge, 
to  the  effect  that  the  appellant  will,  in  case  the  judgment  ap- 
pealed from  shall  be  affirmed,  pay  to  such  owner  such  dam- 
ages as  he  may  suffer  by  reason  of  such  appeal,  not  exceeding 
the  amount  of  the  penalty  in  such  undertaking.  Such  un- 
dertaking may  be  filed  at  any  time  during  the  appeal,  but 
any  sale  of  such  real  est-ate  or  contract  to  sell  the  same  in 
good  faith  and  for  a  valuable  consideration,  after  said  judg- 
ment and  before  the  filing  of  such  undertaking,  shall  oe  as 
valid  as  if  such  undertaking  had  not  been  filed.  In  case  such 
undertaking  shal  I  not  be  filed,  the  respondent  shall  be  entitled, 
at  any  time  during  such  appeal,  to  an  order  discharging  of 
record  any  notice  of  pendency  of  action  filed  in  the  action, 
and  also  cancelling  and  discharging  of  record  said  contract, 
in  case  the  same  has  been  recorded. 

TITLE  IL 
Appeal  to  the  court  ofappecUs, 
I  1834.  What    appeals    may    be       2  1380.  Id.;   on  Judgment,   eto.« 
taken.  directing  conreyance. 

1326.  Limitation  of  time  to  ap-  1331.  Id.;   on  Judgment,   etc  ^ 

peal.  for  posfiesBion  of  r^a 

1826.  Security  to   perfect   ap-  property.  ^ 

peal.  1332.  ConRtruction  of  the  last 

1327.  Security  to  stay  execu-  fife  sections. 

tion  on  Judgment,  etc.,  1333.  The     last    six     sections 

for  money.  qualffied. 

1328.  Id.;  on    iudgment,    etc.,  1334.  Undertakings  may  be  in 

for  delivery  of  proper-  one  instrument;  foma 

ty.  and  .service  thereof. 

1829.  Id.;  on  Judfpnent  for  »  1336.  Exception    to   sureties  s 

gbiMa.  JusUficatioD.                 ^ 
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I  1316.   App«ftl  from  floftl  Jndg-  |  13S7.  Wh*t      qaestiont      *re 

m«nt  rendered  after  brongntupforreriew. 

aArm*nce  of  inierlo-  1338.  When  queHtfonfl  of  fact 

cQtory  judgment,   or  to  be  revel  wed. 

denial  of  motion  for  1889.   When  a  case  to  be  pre- 

new  triaL  pared,  etc.,  for  the  ap- 
peal. 


i  id24«  An  appeal  may  be  taken  to  the  court  of  appeals, 
in  a  case  where  that  ooart  has  juriBdiction,  as  prescribed  in 
sections  one  hundred  and  ninety  aiid  on^ hundred  and  ninety* 
one  of  tiiis  act. 


§  1825.  \Am*d  1877,  1895,  amendmetd  to  take  effect  January 
1,  1896.]  An  appeal  to  the  ooart  of  appeals,  froiu  a  final 
lodgment,  muHt  be  tHken,  within  one  year  after  final  jndg- 
ment  is  entered,  npon  the  determination  of  the  appellate 
di'vision  ol  the  supreme  court,  and  the  judgment  roll  filed. 
An  appeal  to  the  court  of  Hp peals,  from  an  order,  must  be 
taken  within  sixty  days  after  service,  upon -the  attorney  for 
the  f^pellant,  of  a  copy  of  the  order  appealed  from,  and  a 
written  notice  of  the  entry  thereof. 

§  1S20«  To  render  a  notice  of  appeal,  to  the  court  of  ap-  «7  How.Pk 
prals,  effectual,  for  any  purpose,  except  in  a  case  where  it  is  J?^ 
specially  prescribed  by  law,  that  secunty  is  not  necessary,  lo     *^™'®*« 
perfect  the  appeal,  the  appellant  must  giye  a  written  under- 
taking, to  the  effect,  that  he  will  pay  adl  costs  and  damages, 
which  may  be  awarded  against  him  on  the  appeal,  not  ex* 
ceeding  fiye  hundred  dollars.    The  appeal  i^  penected,  when 
such  an  undertaking  is  giren  and  a  copy  there  >f ,  with  notice 
of  the  filing  thereof,  is  seryed,  as  prescnbed  in  this  title. 

§  1827*    If  the  appeal  is  taken  from  a  judgment  for  a 
snin  of  money,  or  from  a  judgment  or  order,  directiug  the  JJq   ^^•^' 
payment  of  n  sum  of  mou'^y,  it  does  not  stay  the  execution  of  29  Hnn,  596; 
Uie  judgment  or  order,  until  the  appellant  ^ives  a  written  Slid. 6W. 
undertaking  to  the  effect,  that  if  the  judgment  or  order  ap-  ^  Dem.84. 
peale«l  from,  or  any  part  thereof,  is  affirmed,  or  the  appeal 
la  dism^sseii,  he  will  pay  the  sum,  recoyered  or  directed  to  be 
paiit,  by  the  judgment  or  order,  or  the  part  thereof,  as  to 
which  it  18  affirmed.    But  where  the  judgment  or  order  di- 
rects the  payment  of  mo  .ey  iu  fixed  installments,  the  under- 
takiug  must  be  to  the  effect,  that  the  appellant  will  pay  each 
instalhuent.  which  becomes  payable,  pending  the  appctftl,  or 
the  part  thereof  as  to  which  the  judgment  or  order  is  affirmed. 
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not  exceeding  a  sum  specified  in  the  undertaking,  which 
muBt  be  fixed  bj  a  judge  of  the  court  below.  The  court  be- 
low may,  at  any  time  afterwards,  upon  satisfactory  proof  by 
affidaTlt,  that  the  sum  so  fixed  is  insufi&oient  in  amount, 
make  an  order  requiring  the  appellant  to  give  a  farther  under- 
taking, to  tbe  same  effect,  in  a  sum  and  within  a  time,  spec- 
ified in  the  order.  A  failure  to  comply  with  such  an  order 
has  the  same  effect,  as  if  no  undertaking  had  been  giyen,  as 
prescribed  in  this  section. 


80Him«436.  §  1328*  If  the  appeal  is  taken  from  a  judgment  or  order 
30  Week.  directing  the  assignment  or  deliyery  of  a  document,  or  of 
I>ig«  8^*  personal  property,  it  does  not  stay  the  execution  of  tLe  judg- 

ment or  order,  until  the  thing  directed  t<j  be  assigned  or  de- 
livered, is  brought  into  the  court  belt'W,  or  piaoed  in  the 
custody  of  an  officer  or  receiTsr,  designated  by  that  court;  or 
the  appellant  giyes  a  written  undertaking  as  prescribed  in  the 
next  seotioB. 


lODftly.ses.  §  1829«  If  the  appeal  is  taken  from  a  judgment  for  the 
^How.  Pr.  recovery  of  a  chattel,  it  does  not  stay  the  execution  of  the 
WHtm  4b6.  judgment,  until  the  appellant  gives  a  written  undertaking  in 
lO'iK.Y'.22A.  tho  sum  fixed  by  the  court  below,  or  a  judge  thereof,  to  the 
effect  that  the  appellant  will  obey  the  durecUon  of  the  appel- 
late court,  upon  the  appeal. 


30  Week.  ^  1880*  If  the  appeal  is  taken  from  a  judgment  or  order. 

Dig.  86.  dinicting  the  execution  of  a  conveyance,  or  other  instrument. 

16  Civ.  Pro.  it  does  not  stay  the  execution  of  the  judgment  or  order,  until 
^  the  instrument  is  executed,  and  deposited  with  the^lerk,  with 

whom  the  judgment  or  order  is  entered,  to  abide  the  direction 

of  the  appellate  court. 

«3  How.Pr.  §  1331*     On  Jadicment,  etc.  for  tbe  poBsession  of 

886.  real  property.    [Am'd  1879,  1897,  amendment  to  take  tff%ei 

Je^w^'k*'  September  1, 18i*7.]  Id.— If  the  judgment  or  order  dlreotsthe 

DiR.32i.'  Bale  or  the  delivery  of  the  possession  of  real  property,  or 

6  N.Y.  Supp.  entitles  the  respondent  to  the  immediate  possession  thereof, 

^  \  V  Aqi  ^^  ^1^^  ^^  ^^^  ^^^  ^^^^  ^^^  execution  of  the  Judgment  or 

36  N  Y  Stote  ^^^^'  ^^^^  ^®  appellant  gives  a  written  undercSaking  to 

nop.  223.  the  effect  that  he  will  not,  while  in  possession  of  the  prop- 

i!t4  N  Y.  189.  #rtv,  commit,  or  suffer  to  be  committed,  any  waste  t]|^reon  ; 

131  N.Y.  649.  i^Q^  ^  ^^^  property  is  in  his  possession  or  under  his  oontrol. 
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the  undertaking  muBt  also  provide  that  if  the  jndgzDe.t  or 
Older  is  affirmed  or  the  appeal  is  dismissed,  and  there  is  a 
deficiency  u;'on  a  sale,  he  will  pay  the  yalae  of  the  use  find 
00  npation  of  smh property,  or  tue  part  thereof  as  to  which 
the  judgment  or  order  is  affirmed,  from  the  time  of  takicg 
the  appeal  nntil  the  delivery  of  the  possession  thereof,  pur- 
Boantio  the  jndgmeLt  or  order,  not  exceeding  a  specified 
Bom  fixed  by  ajudge  of  the  court  below.  If  the  judgment 
directs  a  sale  of  real  property  npon  the  foreclosure  of  a 
mortgage,  and  aa  appeal  is  taken  by  a  party  against  whom 
payment  of  the  dencienpy  is  awarded  by  such  Judgment, 
the  undertaking  must  also  provide  that  if  the  judgment  is 
affirmed  or  the  appeal  is  dismissed,  the  appellant  will  pay 
any  defioiency  which  may  occur  npon  the  sale,  with  interest 
and  costs,  and  all  expenses  chargeable  against  the  proceeds 
of  the  sale,  not  exceeding  a  sum  fixed  by  a  judge  of  the  court 
below. 


§  It9l2«  Where  the  judgment  or  order,  from  which  an  ap-   is  Abb.  N. 
peal  is  ti^en  to  the  court  of  appeals,  affirms  a  judgment  or  P^i^'y  .qq 
order,  to  the  effect  specified  in  either  of  the  last  flve^ec  ions,   ^^  ^'^* 
the  undertaking  must  be  the  same,  as  if  the  judgment  or 
order,  from  which  the  appeal  is  so  taken,  was  to  the  same 
effect^  as  the  judgment  or  order  so  affinned. 


§  1888«  The  last  six  seotionB  do  not  extend  to  a  case, 
where  it  ia  specially  prescribed  by  law,  that  an  appeal  may 
be  taken,  or  the  execution  of  a  judgment  or  order  appealed 
from  may  be  stayed,  without  security,  or  where  the  security 
to  be  given,  for  either  purpose,  is  specially  regulated  by 
law. 


§  1884  [Am*d  1879.]  Whon  two  or  more  undertakings  98H.T.i58i 
are  required  to  be  given,  as  prescribed  in  this  title,  they  may 
be  contained  in  the  same  instrument,  or  in  different  instru- 
ments, at  the  option  of  the  appellant.  Each  undertaking, 
giren  as  prescribed  in  this  title,  must  be  executed  by  at  least 
two  sureties,  and  must  specify  the  residence  of  each  surety 
therein.  A  copy  thereof,  with  a  notice  showing  where  it  is 
filed,  must  be  served  on  the  attorney  for  the  adverse  party 
with  the  notice  of  appeal,  or  before  the  expiration  of  the 
time  of  appeal. 
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90^  r.476.  §  1^^«  [AnCd  1882, 1891.]  It  is  not  necessary  that  the 
5  Ci^'pro!  undertaking  should  be  appro  yed ;  bnt  attorney  for  the  re- 
81.  spondeut  may,  -within  ten  days  after  the  serrice  of  a  copy  of 

96  N.  T.  458.  ^^^  undertaking  -with  notice  of  the  filing  thereof,  serve  npon 
the  attorney  for  the  appellant,  a  -written  notice  that  he  ex- 
cepts to  the  sufficiency  of  the  sureties.  Within  ten  days  there- 
after,  the  sureties,  or  other  sureties  in  a  new  undertaking  to 
the  same  effect,  must  justify  before  the  court  ielow,  or  ajudge 
thereo.%or  a  referee  appointed  bj  the  same,  or  acountj  judge. 
At  least  five  days'  notice  of  the  j  astification  must  be  given .  A 
referee  may  be  appointed  upon  the  motion  of  eitherparty.  or 
upon  the  court's  own  motion  to  take  the  justification  of  euch 
sureties  and  to  report  the  evidence  upon  the  same  to  the 
court  or  judge  with  Ms  opinion.  The  court  mav  further  di- 
rect that  either  party  shall  pay  the  expenses  of  such  refer- 
ence. If  the  court  or  judge  finds  the  sureties  sufficient  he 
must  endorse  his  allowance  of  them  upon  the  undertaking,  or 
a  copy  thereof,  and  a  notice  of  the  allowance  must  be  served 
upon  the  attorney  for  the  exceptant.  The  effect  of  a  failure 
so  to  justify  and  procure  an  allowance,  is  the  same  as  if  the 
undertaking  had  not  been  given.  The  court  shall  also  have 
power,  in  case  it  shall  be  made  to  appear  to  its  satisfaction, 
upon  motion,  that  the  exception  was  taken  unnecessarily  or 
for  purposes  of  vexation  or  delay,  to  set  the  same  aside  and 
approve  the  undertaking. 


17  CiY.  Pro.  A  1SS6.  [Am*d  1895,  amendmerU  to  take  fffect  January  1, 
«.  *  '  1896.]  Where  a  final  judgment  is  rendered  in  the  court 
below,  after  the  affirmance,  upon  an  appeal  to  the  appellate 
division  of  the  supreme  court,  of  an  in  terlocutoty  judgment; 
or  after  the  refusal,  by  the  appellate  division  of  a  new  trial, 
either  upon  an  application  made  in  the  first  instance,  at  a 
term  there  of,  or  upon  an  appeal  from  an  order  of  the  special 
term,  or  of  the  judge  before  whom  the  issues,  or  questions 
of  fact  were  tried  by  a  jury;  the  party  aggrieved  may  appeal 
directly  from  the  final  judgment  to  the  court  of  appeals,  not- 
withstanding that  it  Whs  rendered  at  a  special  term,or  at  a  trial 
term,  or  pursuant  to  the  directions,  oontuned  in  a  referee's 
report.  ^  !But  such  an  appeal  brings  up,  for  review,  only  the 
determination  of  the  appellate  division  of  the  supreme 
court,  affirming  the  interlocutory  judgment,  or  refusing  the 
new  trial. 

SN'/stolte       S  ^^^^»  C^"*'^  ^^^'  ^^^^*  amendmentto  take  effed  January 
Bep.'Ti.         }»  1896.]    An  appeal  to  the  court  of  appeals  from  a  finid 
121  N.  T.  67;  judgment,  or  from  an  order,  granting  or  refusing  a  new  trial 
m  i?*i'M      ^  ^^  action,  where  the  appellant  stipulates  that  upon  afitom* 
131  N.  yrsT.   '^^^  i  udgmen  t  absolute  shall  be  rendered  against  him,  brings 
133  Id.  1*70.'   np  for  review  in  that  court  only  questions  of  law;  but  where 
186  Id.  348.     tLe  justices  of  the  appellate  division  from  which  an  appeal  ia 
150  Id.  219.    taken  are  divided  upon  the  question  as  to  whether  there  is 
evidence  supporting,  or  tending  to  support,  a  finding  or 
verdict  not  directed  by  the  court,  a  question  for  review  is 
presented.    In  any  action  on  an  appeal  to  the  court  of  ap- 
peals, tbe  court  may  either  modify  oraffirm  the  judgment  or 
order  appealed  from,  award  a  new  trial,    or  grant  to  either 
party  such  judgment  as  such  party  may  be  entitled  to. 
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§  18S8.    [jifn'd  1895,  amendmerd  to  take  effect  January  1,  79  K.  Y.  4M; 
1896. J    Upon  an  appeal  to  the  ooart  of  appeals  from  a  judg-  87  Id.  «ao. 
ment,  reversing  a  J  ndgment  entered  upon  the  report  of  a  J^^Jj^'^^. 
referee  or  a  determination  in  the  trial  court;  or  from  an  or-  214. 
derfcraotiug  a  new  trial,  npon  such  a  reversal;  it  must  be  issN.T.eo. 
presumed  that  the  judgment  was  not  reversed,  or  the  new  }^  H'JJJ 
trial  (cr^nted,  upon  a  question  of  faoL  unless  Uie  contrary  }^  N.Y?MKi 
deftrly  appeara  in  the  record  body  of  the  j  adgment  or  order 
appealed  from.      148  M.  T.  403;  uo  id.  ai9. 

f  lftS9,  [Am'd  1895,  amendment  to  takeeffect  January  1,  iisNT.tti.^ 
1896.]  Where  an  appeal  to  the  court  of  appeals,  from  a  j  ndg-  i"*i  N.Y.  e»7. 
ment,  rendered  by  the  appellate  division  of  the  snpreire 
eonct,  upon  a  verdict,  subject  to  the  opinion  of  the  court, 
has  been  perfected,  a  case,  containing  a  concise  statement  of 
the  facts,  of  the  questions  of  law  arising  thereupon  and  of 
the  determination  of  those  que  tions  by  the  appellate  divi* 
sion,  must  be  prepared  and  settled,  bv  or  under  the  direction 
of  the  court  below,  and  annexed  to  the  judgment-roll.  An 
exception  is  not  necessary,  to  enable  the  court  of  appeals  to 
review  the  determination  of  a  question  of  law,  arising  upon 
the  verdict.  A  certified  copy  of  the  case  must  be  transmitted 
to  the  court  of  appeals,  instead  of  the  c«se  upon  which  the 
judgment  of  the  court  below  was  rendered.  The  court  below, 
or  a  judge  thereof,  may  extend  the  time,  limited  by  law, 
within  which  the  papers  must  be  transmitted  to  the  court  of 
appeals,  for  the  purpose  of  enabling  the  appellant  to  procure 
the  case  to  be  prepared  or  settled. 


TITLE  ni. 
Appeal  to  the  §upreme  court  from  cm  inferior  court 

I  1340.  Appeal  from  Judgment.]  stay  of  prooeedinn. 

1341.  limitation  of  t^ ;    le-  |  1344.  Appeal,   where   and  how 

curitv.  heard. 

1843.  Appeal  from  order.  1340.  Judgment,  or  order,  where 

1348.  limitation  of  time  and  entered. 

^  1 840.  [Am*d  1888,  1895,  amendmmt  to  take  effect  January  19  Hon,  74. 
1, 1896.]    Except  appeals   from  inferior  and  local  courts  JSJ'^fS^ 
heretofore  heard  in  the  court  of  common  pleas  for  the  city  39Abb^.a 
and  county  of  New  York,  and  the  superior  court  of  Buffalo,  479. 
an  appeal  may  be  taken  to  the  appellate  divifdon  of  the  su- 
preme coart,  from  a  final  judgment,  rendered  by  a  county 
court,   or  by  any  other  court  of  record  posnessiog  original 
jurisdiction,  where  an  appeal  therefrom  to  a  court  other  than 
ttie  supreme  court  is  not  expressly  given  by  statute,  and 
unon  snoh  appeal,  an  order  f^ranting  or  refu-nng  a  new  trial 
for  any  of  the  causes  mentioned  in  section  nine  hundred  and 
ninety-nine  of  this  act,  made  by  any  of  said  coarts,  and  * 

quesdons  of  facts,  may  be  reviewed  in  the  same  toanner  and 
to  the  same  extent  as  questions  of  fact  may  be  reviewed,         t 
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npon  appeal  1 1  tbe  appellate  division  of  the  snpreme  court 
fro  ij  a  tiual  judgment  and  order,  granliog  or  retasing  a  new 
trijil,  rendered  by  the  same  c«.urt  Appeals  from  inferior  and 
local  courts  heretofore  heard  in  the  court  of  common  pleas 
for  the  city  and  county  of  New  York  and  the  superior  court 
of  Buffalo,  may  be  taken  to  the  supreme  court. 

§  1841.  [Am'd  1877,  1890. J  An  appeal  authorized  by  the 
last  Kection  must  be  taken  within  thirty  days  after  serriee 
upon  te  attorney  for  the  appellaut,  of  the  copy  of  the  judg- 
ment,  and  written  notice  of  the  entry  thereof;  seouiityis  not 
required  to  perfect  the  appeal,  but  to  stay  the  execution  of 
the  judgraei.t  security  mustbegiveo,  and  the  sureties  may 
ba  excepted  to,  and  must  justify,  as  upon  an  appeal  to  ilie 
onrtof  appeals,  from  a  judgment  of  the  same  amount,  or 
to  the  H&me  effect. 

§  1S42.  [Am'dlSSU  1895,  amendment  to  take  d^ect  Jatmary 

1,  l»ij6.  J    An  appeal  may  also  be  taken  as  proTided  by  seo- 

i8W*\         tio  I  thirteen  hundred  and  forty,  from  an  order  affecting  a 

Dig  510.'   .     substantial  right,  made  by  the  court  or  a  judge,  in  an  action 

loj N.Y.388.   brouxhtin,  or  taken  by  appeal  to,  a  court  specified  in  the 

last  section. 

§  1818*  [Am"d  1877.]  An  appeal,  authorized  by  the  last 
se.  tion.  must  be  taken,  within  sixty  days  after  service  upon 
the  attorney  for  the  appellant,  of  a  copy  of  the  order,  and 
written  notice  of  the  entry  thereof.  Security  is  not  required 
to  perfect  it;  but  it  does  not  stay  the  execution  of  the  order 
from  which  it  is  taken.  The  appellate  court,  or  a  judge  there- 
of, may  direct  such  a  stay,  upon  such  terms,  as  to  security 
or  otherwise,  as  justice  requires. 

:iiiac.3r.2.  §1344.  [Am'd  1895,  amendment io  take ^ect  Jan^tarp  1, 
1896.  ]  An  appeal,  taken  as  prescribed  in  this  title,  must  be 
hea  d  by  tbe  appellate  division  of  the  supreme  court  except 
that  appeals  from  the  judgment  of  any  custrict  court  or  of 
the  city  cojirtin  the  city  of  New  York,  may  be  heard  by  the 
appellate  division  of  the  supreme  court,  or  by  such  justioe 
or  justices  of  the  supreme  court  as  may  be  designated  for 
that  purpose  by  the  justices  of  the  appellate  division  sitting 
in  the  fir  t  j  udicial  department.  In  case  an  appeal  is  heard 
by  a  J  nstice  or  j  ustices  of  the  supreme  court  as  hereinbefore 
provided,  the  justice  or  justices  by  whom  such  appeal  was 
determined,  may  allow  an  nppeal  to  be  taken  to  such  m>- 
pellate  division  from  such  determi?  ation;  and  appeals  from 
inferior  courts  heretofore  heard  by  the  superior  court  of 
Buffalo  shall  he  heard  by  the  appellate  division  of  the  su- 
preme court  in  the  fourth  judicial  department,  or  by  such 
jusdce  or  justices  of  the  supreme  court  as  mny  be  designated 
for  that  purpose  by  the  justices  of  the  appellate  diviuon  of 
the  fo  I  rth  judicial  department.  Tbe  provisions  of  title  fourth 
of  this  chapter,  relating  to  the  hearing  of  appeals,  taken  in 
the  supreme  court,  and  to  the  subsequent  proceedings  there- 
upon, apply  to  an  appeal  taken  as  prescrU)ed  in  this  title. 
except  as  specified  in  the  next  section. 
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§  184o«  [Amd  189  >,  amendment  io  take  effect  January  1,  a9Abb.N.O 
18%.]  A  jadgmentor  order  of  the  appellHte  divisioD  reo-  479. 
dered  upon  an  appeal  authorized  by  this  title  must  be  entered 
in  the  office  of  the  clerk  of  the  appellate  division  in  the  de- 
partment in  which  the  court  below  is  located.  A  certified 
copy  thereof  annexed  to  the  papers  transmitted  from  the 
court  below  must  be  transmitted  by  the  clerk,  npon  payment 
of  his  fees,  to  the  clerk  of  the  oonnty  where  the  ooart  from 
which  the  a{^peal  was  tnken  is  situated,  ond  shall  constitute 
the  judgment  roll  and  remain  in  his  office.  The  filing  of  the 
judgment-roll  or  the  entry  of  the  order  as  prescribed  in  this 
s  ction  is  a  suffideut  authority  for  any  proceeding  in  the 
court  below  or  before  the  judge  or  ju-^tice  who  made  the 
order  appealed  from  which  the  judgment  or  order  of  the  ap- 
pellate court  directs  or  permits.  Bnt  where  the  execution 
of  the  judgment  or  order  of  the  appellate  court  is  stayed  by 
an  up(>eal  to  the  court  of  appeals,  the  prot-e<'dings  in  the 
court  below  or  before  the  judge  or  justice,  who  made  the 
order  are  st  lyed  in  like  manner.  A  judgment  or  order  of  the 
supreme  court,  rendered  upon  an  appeal  from  a  judgment 
of  any  district  court  or  of  the  city  court  of  Nesr  York,  or  an 
appeal  heretofore  heard  by  the  superior  court  of  Buffalo, 
must  be  entered  in  the  office  of  tne  clerk  of  the  county 
wherein  the  court  below  is  located,  and,  with  the  papers 
transmitted  from  the  court  below,  lorms  the  judgment  roll 
which  must  be  filed  in  the  same  office.  Where  the  appeal  is 
from  the  city  court  of  New  York,  the  judgment  or  order  of 
the  supreme  court  must  be  entered  in  the  office  of  the  clerk 
of  the  said  court. 


TITLE  IV. 
Appeal  to  the  appellate  division  of  the  supreme  court. 


I  1346.  Appeal  from  judgment.  court  of  appeals. 

1347   Appeal  from  order.  t  186L  Limitation  of   time ;    or- 

1348.  Id.;  when    made   out  of  der    to    stay    proceed- 


court :  powers  of  appel-  ings. 

late  dirislon   to   grant  1363.  Stay  of  proceedings  wlth- 

orders.  out  order. 

13«0.  Appeal    from    interlocu-  1363.  Upon  what  papers  appeal 

tory  Judgment.  to  be  beard. 

1350.  Appeal  from    final  judg-  1364.  Entry  of  judgment  or  or- 

ment,  after  ai&rmance  der;  judgment rol). 

of  interlocutory  judg*  1366.  Hearing,  eto.»  in  the  su- 
—              ment.  or  denial  of  new  preme  court. 

triaL     Beview   in   the 


g  Ift46«    [i4m'dl895,  amendmeyit  to  lake  effect  January  1,  19  Hun  7,f 
1896.]     An  appeal  may  be  tiken  to  the  appellate  di^  ision  of 
the  Bupreme  court  from  a  fi^al  judgment  rendered  in  the 
f  n:  renr^n  cnnrt  or  in  nny  Ruperior  city  court  prior  to  the  first 
day  of  Jnnunry,  one  thousand   'ght  h  ndred  and  ninety  siij 
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and  from  a  final  jndgment  rendered  in  the  supreme  conrt 
after  said  day  as  follows  : 

iT  Him,  158.  1.  Where  the  judgment  was  rendered  upon  a  trial  by  a 
referee,  or  by  the  coort  withont  a  jury,  the  appeal  may  be 
tnken  upon  questions  of  law,  or  upon  the  facts,  or  upon 
both. 

2.  Where  the  judgment  was  rendered  upon  the  yerdict  of 
a  jury,  the  appeal  may  be  taken  upon  questions  of  law. 


l?i?*^'^-  §  18*7.  Mm*dl896.  ammdment  to  take  dfed  January  1, 
88  Hun,  wtt.  jgyg  J  ^j^  appeal  may  be  taken  to  the  appellate  division  of 
16  Mlflo.  100.  the  supreme  court,  from  an  order  made  prior  to  the  first  day 
of  January,  one  thousand  eight  hundred  and  ninety-six,  in 
an  action  upon  notice,  at  a  special  term  or  a  trial  term  of  a 
superior  city  court,  or  of  the  supreme  court,  or  at  a  term  of 
the  circuit  court,  and  from  an  order  made  et  a  special  term 
or  trial  term  of  the  supreme  court,  after  said  day,  in  either 
of  the  following  cnses: 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies 
a  provisional  remedy;  or  settles  or  grants  or  refuses  an 
application  to  resettle  a  case  on  appeal  or  a  bill  of  excep- 
tions. 

8S  Han,  434.  2.  Where  it  grants,  or  refuses  a  new  trial;  except  that 
where  specific  questions  of  fact,  arising  upon  the  issues,  in 
an  action  triable  by  the  court,  have  been  tried  by  a  jury, 
pursuant  to  an  order  for  that  purpose,  as  prescribed  in  sec- 
tion nine  hundred  and  seventy-one  of  this  act,  an  appeal  can 
not  be  taken  from  an  order,  granting  or  refusing  a  new  trial 
upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  affects  a  substantial  right. 

5  Where,  in  effect,  it  determines  the  action,  and  prevents 
a  judgment,  from  which  an  appeal  might  be  taken. 

6.  Where  it  determines  a  statutory  provision  of  the  State 
to  be  unconstitutional;  and  the  determination  appears  from 
the  reasons  given  for  the  decision  thereupon,  or  is  neces- 
sarily implied  in  the  decision.  An  order,  made  upon  a 
summary  application,  after  judgment,  is  deemed  to  have 
been  made,  in  the  action,  within  the  meaning  of  this  sec- 
tion. 


87N.y.409.  §  1848»  [ilm'dl895.  amendment  to  lake  ^fed  January  1^ 
189G.]  An  appeal  may  also  be  taken  to  the  appellate  division 
of  the  supreme  court,  from  an  order,  made  in  an  action, 
upon  notice,  by  a  judge  or  justice,  out  of  court,  in  a  case 
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where  an  appeal  might  have  been  taken,  as  prescribed  in  the 
last  section  if  the  order  had  been  made  by  the  coart.  Tho 
appellate  division  shall  have  power  to  vaotite  or  modify, 
without  notice,  or  upon  such  notice  as  it  shall  deem  proper, 
any  order  in  an  action  or  special  proceeding  made  by  a 
j  ustice  of  the  supreme  court  or  by  the  court  without  notice 
to  the  adverse  party  ;  it  may  grant  a  stay  of  provsedings  upon 
any  judgment  or  order  of  the  supreme  court  from  wbich  an 
appeal  is  pf^nding,  and  may  grant  any  order  or  provisional 
remedy  which  has  been  applifd  for  without  notice  to  the 
adverse  party,  and  refused  by  the  bupreme  com  t  or  a  justice 
thereof. 


§  1849.  [Am*d  1893,  1895.  amendmeiU  to  take  effect  Jan-  1  Month,  L. 
wiry  1,  189(5.]  An  appeal  may  also  be  taken  to  the  appellate  Sh^*  30Q 
division  of  the  supreme  couit,  from  an  iuterlocutory  judg-  93N.  y!650*; 
ment  rendered  at  a  special  term  or  trial  term  of  the  supreme  121  Id.  156. ' 
( ourt»  or  entered  upon  the  report  of  a  referee. 


§  185^.  [Am'd  1895,  am^dmeni  to  take  effe<^  January  1,  \^^^^-  ^ 
1896.  J  Where  final  judgment  is  taken,  at  a  special  term  or  fj^  k  Y.  57. 
trial  term,  or  purhuant  to  the  directions  of  a  reeree,  after  the 
affirmance,  upon  an  appeal  to  the  appellate  division  of  the 
supreme  couit  of  an  interlocutory  judgment  or  afier  tlie 
refusal  by  the  appellate  division  of  a  new  trial,  either  upon 
an  appHcalion,  made,  in  the  first  instance,  at  a  term  of  the 
app?llae  division,  or  upon  an  appeal  from  an  order  of  the 
spdcial  term,  or  of  the  judge,  before  whom  the  issues,  or 
question -«  of  fact,  were  tried  by  a  jury;  an  appeal  to  ihe  ap- 
peUiite  division,  from  the  final  judgment,  biings  up  for 
review,  only  the  proceedings  to  take  t be  final  judgment,  or 
upon  which  the  final  judgment  was  takeu,  including  the 
hoiuringor  trial  of  the  other  issues  in  the  action,  if  uny.  If 
an  nppenl  is  taken,  to  the  court  of  appeals,  from  the  (1et«  r- 
miniition  '  f  the  appellate  division,  upon  the  appeal  from  ihe 
final  j  ndgment,  the  determination  of  the  appellate  division, 
affirming  the  interlocutory  judgment,  or  refusing  the  new 
trial,  II! ay,  at  the  election  of  cither  party,  be  reviewed 
therenpoD.  If  the  respondent  elects  to  bring  it  up  for  review, 
he  may  take  a  cross-appeal  therefrom,  notwithstanding 
th  e  expiration  of  the  time  to  take  an  original  appeal  there- 
from. 


§  1S51*  [ilm'dl895,  amendment  to  take  effect  January  1,  1  Month.  L. 
1896.]  An  appeal  authorized  by  this  title,  must  be  taken,  ?J*Jt  y*<m« 
within  thirty  days  after  service,  upon  the  attorney  for  the     ^'^•^•^'^ 
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30  Hon,  «7«;  appolUnt,  of  a  copy  of  the  judgment  or  order  appealed  from, 

26  Id.  *  316;  a!id  )i  written  notice  of  the  entrj  thereol    Security  is  not 

^^  'f '  ^^^    required  (o  perfect  the  appeal ;  but  except  where  it  is  other- 

is^ciT.  Pro.  ^jH^  specially  prescribe d  by  law,  the  appeal  does  not  stay 

6  oVm.  287.    the  ezeontion  of  the  judgment  or  order  appealed  from;  nn- 

8  M  Y.  Bute  le-iB  the  court,  in  or  from  which  the  appeal  is  taken,   or  a 

a  ^Pt^s^'       -i  ^^^^  thereot  makes  an  order,  directing  snch  a  stay.     Snch 

^.Y   app.   ^^  order  may  be  made,  and  may,  from   time  to  time,  be 

mo  tified,  upon  such  terms,  as  to  secnrity  or  otherwise,  as 

jostioe  requires.  If  security  is  ^ven,  either  as  a  condition  of 

granting  the  order,  or  aa  prescnbed  in  the  next  section,  the 

Sroyisions  of  title  second  of  this  chapter  apply  thereto,  as 
the  appellate  diyision  of  the  supreme  court  was  specified 
in  those  proyisions,  in  place  of  tne  appellate  court,  and  a 
judge  of  the  same  court,  in  place  of  a  judge  of  the  court 
below. 

V  Han,  n«.  2  1852*  Upon  an  appeal  from  a  final  judgment,  taken  as 
^69^^'  prescribed  in  this  title,  the  appellant  may  f^Vh  the  security, 

40  Hun,  667.  required  to  perfect  an  appeal  to  the  court  of  appeals,  from  a 
16  CiT.'Pro.  j  udgmenfc  of  the  same  amount,  or  to  the  same  effect;  and  to 
^^  stay  the  execution  thereof.  In  that  case,  the  execution  of  the 

146  N.Y.  a6L  .  n^Jgmen^  appealed  from  is  stayed,  as  upon  an  appeal  to  the 
court  of  appeals,  and  subject  to  the  same  conditions. 

40  Han  646  8  1^^^  [Am'd  1895,  amendment  to  take  effect  January 
;6N.y  Bute  1>  ^896.]  An  appeal  from  a  final  judgment,  taken  as  pre- 
Kep.  326.  scribed  in  this  title,  must  be  heard  upon  a  certified  copy  of 
86  N.  Y  868.  ^^q  notice  of  appeal,  of  tbe  judguaent-roU,  and  of  the  case  or 
notice  of  exceptions,  if  auy,  filed  as  prescribed  by  law,  or  the 
general  rulfs  of  practice  after  the  entry  of  tbe  judgment  and 
either  before  or  after  the  appeal  is  taken.  An  appeal  from 
an  interlocutory  judgment,  or  from  an  order,  taken  as  pre- 
scribed in  this  title,  must  be  heard  upon  a  certified  copy  of 
tbe  notice  of  appeal  and  of  the  papers  used  before  the  court, 
judge  or  justice,  upon  thebearini  of  the  demurrer,  applica- 
tion for  judgmeLt,  or  motion  as  the  case  requir>s.  Unless 
the  appellate  division  shall  in  a  special  case  otherwise  diiect, 
before  an  appeal  shall  be  placed  upon  the  calendar,  the  ap. 
pellant  Khali  file  with  the  clerk  of  the  appellate  diyision  the 
case  and  exceptions  or  the  other  pafern,  upon  which  the 
appeal  shall  be  heard,  pr  nte  1  as  requireil  by  the  rules  of 
practice;  in  case  the  appeal  is  from  a  j ndgment  the  printed 
case  and  exceptions  must  be  ordered  filed  by  the  justice  or 
referee  before  whom  the  case  was  tried. 

82  N.Y.  866.  §1854.  [Am*dl^9.]  When  judgment  of  affirmance  is 
rendered  upon  the  appeal,  the  judgment-roll  consists  of  a 
copy  of  the  judgment  ann^xed  to  the  papers,  upon  which  the 
appeal  was  heard.  Where  subsequ^^nt  proceedings  are  taken, 
at  tbe  special  term  or  trial  term,  before  the  entry  of  final 
judgment,  the  judgment  roll  must  also  contain  the  proper 
papers  reUUng  thereto. 
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5  1B65.  lAm*d  1895,  amendment  to  take  effect  January  I, 
18^.]  An  appeal  taken  to  the  appellate  diyiKion  of  the 
snpreme  court,  ad  prescribed  in  this  title,  mngt  be  heard  In 
the  department,  embracing  the  county,  in  which  the  judg- 
ment or  order  appealed  from  is  entered;  uuleea  an  order  ia 
made,  as  prescribed  in  section  t«ro  hundred  and  thirty  one 
of  this  act,  directing  that  it  be  heard  in  anotber  departmenr, 
or  unless  appeals  pending  in  one  department  areiransfeired 
for  hearing  and  determination  to  another,  pursunnt  to  article 
SIX,  section  one,  of  the  constitution.  The  order  made  upou 
the  appeal  must  be  entered  in  the  office  of  the  clerk  of  the 
appellate  division,  and  a  certified  copy  thereof  with  the 
original  case  or  papers  upon  which  the  appeal  was  heard, 
filed  as  provideJ  in  section  thirteen  hundred  and  fifty-three 
must  be  transmitted  by  the  clerk  upon  payment  of  his  fees, 
to  the  clerk  of  the  county  where  the  judgment  or  order  ap- 
pealed from  was  entered,  and  upon  such  certified  copy  of 
the  order  and  the  case  or  papers  upon  which  the  appeal  was 
henrd,  the  county  clerk  shall  enter  the  judgment  in  his 
office. 


TITLE  V. 
Appeal  from  a  final  determination  in  a  $peeial  proceeding^ 

I  1356.  Appeal  from  order  made  peal. 

ill  the  same  court.  |  1360.  Stay      of      prooeediogi ; 

1367.  Id.;  when   made  by   en-  hearing  of  appeal;  d» 

ottier  oonrt  or  Jndge.  olaion  therenpon. 

1368.  Intermediate    order  may  1361.  Tbie  title  qualified.    Ap- 

be  reviewed.  plication  of  proviitionB 

1369.  Limit:;tion  of  time  to  ap«  relatlog  to  actions. 


§  1856.  [Am'd  lS77y  1B95,  amendment  to  take  effect  Jan-  ASHnn.sos 
uary  1,  1896.]  An  appeal  may  be  taken,  t  >  the  app  llate  di  ^^  ^'^^  ^^ 
TisiOu  of  the  supreme  court,  from  an  ordtr,  idfecting  a 
subfltintial  riflht,  matie  in  a  special  proceeding,  at  a  special 
term  or  a  trial  term  of  the  supreme  court;  or  made  by  a  jus- 
tice thereof  in  a  special  proceeding  instituted  before  him, 
pursnant  to  a  special  statutory  provision;  or  instituted 
Defore  another  juage,  and  tran/^f erred  to,  or  continued  be- 
fore him. 


§  1867.  Mm'dl877,  1896,  amwkdmenJt  to  take  ^fed  Jan-  MAbb.N.c. 
\tary  1,  1896.]  An  appeal  may  also  be  taken  to  the  appellate  \^-^  y  ^^^ 
division  of  the  supreme  court,  firom  an  order,  affecting  a 
substantial  right,  made  by  a  court  of  record,  possessing 
Oiiginal  jurisdiiction  or  a  judge  thereof,  in  a  special  proceed- 
ing instituted  in  that  court,  or  before  a  judge  thereof,  pur- 
suant to  a  iipecialKtntutory  p'ovihion;  or  institute  before 
another  jndge.  an^l  traimferri-d  to,  or  c-nliuned  before,  the 
judge  who  made  the  final  order.    But  this  bccrion  does  not 
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apply  to  ft  case  where  an  appeal  from  the  order  f o  a  <  oart 
ouier  Uum  the  appellate  division  ot  the  supreme  court,  is 
eipretoly  given  bj  statute. 

§  1368.  lAm''d  1877.]  An  appeal,  authorized  by  this  title, 
brings  up  for  review,  any  preceding  order,  made  in  the  course 
of  the  special  proceeding,  involving  the  merits,  and  neces- 
sarily aiiectin^  Ihe  final  order  appealed  from,  which  is  speci- 
fied in  the  notice  of  appeaL 

J  I  1369.  An  appeal,  authorized  by  this  title,  must  be 
en  within  thirty  days  after  service  of  a  copy  of  the  final 
order,  from  which  it  is  taken,  with  a  written  notice  of  the 
entry  thereof,  upon  the  appellant ;  or,  if  be  appeared,  upon 
the  bearing,  by  an  attorney  at  law  or  an  attorney  in  fact, 
upon  the  person  who  so  appeared  for  him. 

§  1300.  The  provisions  of  title  fourth  of  this  chapter,  re- 
lating to  perfecting  an  appeal  from  an  order,  taken  as  there- 
in prescnoed  ;  to  staying  the  execution  of  the  order  appealed 
from ;  to  hearing  the  appeal ;  and  to  the  entry  and  enforce- 
ment of  the  order  made  upon  the  appeal  apply,  where  an  ap- 
peal is  taken,  as  prescribed  in  this  title,  except  as  otherwise 
specially  prescribed  by  law. 

§  1361.  This  title  does  not  confer  the  right  to  appeal 
from  an  order,  in  a  case,  where  it  is  specially  prescribea  by 
law,  that  the  order  cannot  be  reviewed.  The  proceedings 
upon  an  appeal,  taken  as  prescribed  in  this  title,  are  govern^ 
b^  the  provisions  of  this  act^  and  of  the  general  rules  of  prac- 
tice, relating  to  an  appeal  in  an  action,  ezqept  as  otherwise 
specially  prescribed  by  law. 

CHAPTER  Xra. 
EXECUTIONa 
TITLE  L— Forms  of  bxecution  ;  timb  and  manner  of  is- 
suiNQ  AN  execution;  general  duties  and 

liabiuties  of  officers. 

TITLE  IT.— Execution  against  propertt. 
TITLE  III.— Execution  against  the  person. 

TITLE  L 
Farms  of  execution  ;  Ume  and  manner  of  issuing  an  execHr 

lion ;  general  duties  and  liabilities  of  officers, 
i  1382.  To  whom  exeouilon  dl-       2  1371.  Id.;  agafnHtexecator^eto. 
reeled:  proTisioQ  where  1372.  Id.;  against  the  person  . 

sheriff  Is  a  party.  1373.  Id.;   for  delivery  of  prop- 

IMS.  Time  of  receipt  to  be  in-  erty.      How       money, 

doreed  on  execution.  recovered     by     same 

1864.  The  different  kinds  of  ex-  ludgment,  may  be  col- 


ecution.  lected. 

1965.  To  what  ooanties  ezeoa-  1874.  Separate         execations, 

tions  may  issue.  where   separate    sura<) 

1366.  Oeneral  requisites  of  exe-  awarded. 

cutions.  1375.  Execution     of     coarse, 

1867.  Id.;  when  issued  on  filing  wlihin  five  years. 

transcript    from    jus-  1376.  Execution,  after  death  of 

tice's  court,  etc.  ludgment  creditor. 

1868.  Requisites  of  execution  1377.  When  execution  may  be 

for    the   collection    of  issued  after  five  years, 

money.  1378.  Id.;  leave,  how  obtained. 

1869.  Id.;  against  property.  1379.  Noexecniion  against  de> 
1810.  Id.;  wnere  n   warrant  of  cedent,  except,  etc. 

attachment    baa   been  1380.  Leave  required  to  issue 

Itsaed*  execution  against  de- 

oedent^s  property. 
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i  1381.  Leave,  bow  obtained.  or  defacing  notice  of 

1382.  Time  ot  stay  by  order,  sale. 

etc.,  not  reckoned  un-       |  1386.  Validity  of  Bale,  when  not 
der  this  title.  affected  by  MhertfTs  de- 

1383.  Execution    against  sur*  fault,  etc. 

Tiring  Judgment  debt*  1387.  Purchases  on  such  sale, 

ors.  by  certain  officers,  pro- 

1384.  Sale  on  execution,  etc.;  hibited. 

when    and   how    con-  1388.  When   execution  to    be 

ducted.  enforced     by     under- 

1385.  Penalty  for  taking  down  sheriff*. 

§  1362.  An  execution  must  be  directed  to  the  sheriff,  un- 
less he  is  a  party  or  int-erested  ;  in  which  case  it  must  be 
directed  as  prescribed  in  section  one  hundred  and  seventy- 
three  of  this  act.  But  the  court  may,  in  its  discretion,  order 
an  execution,  issued  upon  a  judement  rendered  against  a 
sheriff,  either  alone  or  with  dnotner,  to  be  directed  to  a  per- 
son, designated  in  the  order,  instead  of  to  the  coroners,  or  a 
particular  coroner;  in  which  case  it  must  be  so  directed. 
The  person  so  designated  must  be  of  full  age,  a  resident  of 
the  State,  and  not  a  party  to  the  action,  or  interested  therein. 
Where  the  execution  is  issued  upon  a  judgment  for  a  sum  of 
money,  or  directing  the  payment  of  a  sum  of  money,  the  order 
does  not  take  effect,  until  the  person  so  designated  exec^itesL 
and  files  in  the  clerk's  office,  a  bond  to  the  people,  with  at 
least  two  sureties,  approved  by  a  judge  of  the  court,  or  a 
county  judge,  in  a  penal  sum.  fixed  by  the  order,  not  less  than 
twice  the  sum  to  be  collected  by  virtue  of  the  execution  ;  con- 
ditioned for  the  faithful  performance  of  his  duties  under  the 
execution.  A  certified  copy  of  the  order,  and,  where  it  re- 
quires a  bond  to  be  given,  the  clerk's  certificate  that  a  bond 
has  been  filed,  as  required  by  the  order,  must  be  attached  to 
the  execution.  The  person  so  designated  is  deemed  an  officer ; 
and^  with  respect  to  that  execution,  he  is  subiect  to  the  obli- 
gations and  liabilities,  and  has  the  power  and  authority  of  a 
coroner,  and  is  entitled  to  fees  accordingly. 

§  1363.  The  sheriff,  to  whom  an  execution  is  directed  TBHnn,  584. 
and  delivered,  must,  upon  the  receipt  thereof,  indorse  there- 
upon a  memorandum  of  the  day,  hour  and  minute,  when  he 
received  it. 

§  1364.  There  are  four  kinds  of  execution,  as  follows : 

1.  Against  property. 

2.  Against  the  person. 

8.  For  the  delivery  of  the  possession  of  real  property,  with 
or  without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or 
without  damages  for  the  taking  or  detention  thereof. 

An  execution  is  the  process  of  the  court,  from  which  it  is 
issued. 

§  1366.  An  exeution  against  property  can  be  issued  only 
to  a  county,  in  the  clerk's  office  or  which  the  iudpment  is  29  Hun,  644. 
docketed.  An  execution  against  the  person  may  be  issued  to  U0i'.Y.8fl6t 
any  county.  An  execution  for  the  tlelivery  of  the  possession 
of  real  property,  must  be  issued  to  the  county,  where  the 
property,  or  a  part  thereof,  is  situated.  An  execution  for  the 
delivery  of  the  possession  of  a  chattel,  may  be  issued  to  any 
county,  where  the  chattel  is  found  ;  or  to  the  sheriff  of  the 
county  where  the  judgment-roll  is  filed.  Executions,  upon 
the  same  judgment,  may  be  issued  at  the  same  time^  to  twa 
or  more  different  counties. 
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{  1106,  Con-       §  1366.  An  execution  must  intelli^bljr  describe  the  judgw 

•ol.  Act.        ment,  stating  the  names  of  the  parties  m  whose  favor,  and 

88N.Y.  611.   against  whom,  the  time  when,  and  the  court  in  which,  the 

judgment  was  rendered ;  and,  if  it  was  rendered  in  the  su- 

f>reme  court,  the  county  m  which  the  judgment-roll  is  filed, 
t  must  require  the  sheriflf  to  return  it  to  the  proper  clerk, 
within  sixty  days  after  the  receipt  thereof.  Except  as  other- 
wise prescribed  in  the  next  section,  it  must  be  made  return- 
able to  the  clerk,  with  whom  the  judgment-roll  is  filed. 

§  1367.  Where  an  execution  is  issued  out  of  a  court,  other 
than  that  in  which  the  judgment  was  rendered,  upon  filing  a 
transcript  of  the  judgment  rendered  in  the  latter  court,  it 
must  also  specify  the  clerk,  with  whom  the  transcript  is  filed, 
and  the  time  of  'filing ;  ana  it  must  be  made  returnable  to  that 
clerk.  If  the  iadgment  was  rendered  in  a  justice's  court,  it 
must  specify  tne  justice's  name :  and  it  must  omit  the  specifi- 
cation, respecting  the  filing  of  tne  judgment-rolL 

lCityCt.888.  §  1368.  An  execution,  issued  upon  a  judgment  for  a  sum 
of  mone^,  or  directing  xhe  payment  of  a  sum  of  money,  must 
specify,  in  the  body  thereof,  the  sum  recovered,  or  directed 
to  be  paid,  and  the  sum  actually  due  when  it  is  issued.  It 
may  specify  a  day,  from  which  interest  upon  the  sum  due  is  to 
be  computed ;  in  which  case,  the  sheriff  must  collect  interest 
accordingly,  until  the  sum  is  paid.  If  all  the  parties,  a^nst 
whom  the  judgment  is  rendered,  are  not  judgment  debtors, 
the  execution  must  show  who  is  the  judgment  debtor. 

120  N  T  366*  §  1360.  An  execution  against  property  must,  if  the  judg- 
ment-roll is  not  filed  in  the  clerk's  office  of  the  county  to  which 
it  is  issued,  speciAr  the  time  when  the  judgment  was  docketed 
in  that  county.  It  must,  except  in  a  case  where  special  pro- 
vision is  otherwise  made  by  law,  substantially  require  the 
sheriff  to  satisfy  the  judgment,  out  of  the  personal  property 
of  the  judgment  debtor  ;  and,  if  sufficient  personal  property 
cannot  be  found,  out  of  the  real  property,  belon^ng  to  him, 
at  the  time  when  the  judgment  was  docketed  in  uie  clerk's 
office  of  the  county,  or  at  any  time  thereafter. 

184N.Y.627.  §  1370.  Where  a  warrant  of  attachment,  issued  in  the 
action,  has  been  levied,  by  the  sheriff,  the  execution  must 
substantially  require  the  sheriff  to  satisfy  the  judgment,  as 
follows : 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  for- 
eign corporation,  and  the  summons  was  served  upon  him  or 
it,  without  the  State,  or  otherwise  than  personally,  pursuant 
to  an  order  obtained  for  that  purpose,  as  prescribfed  in  chap- 
ter fifth  of  this  act,  and  the  judgment  debtor  has  not  ap{>ear- 
ed  in  the  action  ;  out  of  the  personal  property  attacheo,  and, 
if  that  is  insufficient,  out  of  the  real  property  attached. 

98  N  Y  1.  2.  In  any  other  case,  out  of  the  personal  property  attached; 

and.  if  that  is  insufficient,  out  of  tlie  other  personal  property 
of  the  judgment  debtor ;  if  both  are  insufficient,  out  of  the 
real  property  attached  ;  and,  if  that  is  insufficient,  out  of  the 
real  property,  belonging  to  him,  at  the  time  when  the  judg- 
ment was  docketed  in  tne  clerk's  office  of  the  county,  or  at 
any  time  thereafter. 

99  Han  14        §  1371.  An  execution  against  real  or  personal  property, 

•        in  the  hands  of  an  executor,   administrator,  heir,  devisee, 
legatee,  tenant  of  real  property,  or  trustee,  must  substan- 
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tially  require  the  sheriff  to  satisfy  the  judgment,  out  of  that 
property. 

^  1372.  An  execution  against  the  person  must  substan- 
tisklly  require  the  sheriff  to  arrest  the  judgment  debtor, 
and-commit  him  to  the  jail  of  the  county,  until  he  pays  the 
judgment,  or  is  discharged  according  to  law.  Except  where 
It  may  be  issued,  without  the  previous  issuing  and  return  of 
an  execution  against  property,  it  must  recite  the  issuing  and 
return  of  such  an  execution,  specifying  the  county  to  which  it 
was  issued. 

§  1373.  An  execution  for  the  delivery  of  the  possession  of  1  Ci^yCt.388^ 
real  property,  or  a  chattel,  must  particularly  describe  the  prop- 
erty, and  designate  the  part^  to  whom  the  judgment  awards 
the  possession  thereof :  and  it  must  substantially  require  the 
sheriff,  to  deliver  the  jpossession  of  the  property,  within  his 
county,  to  the  party  entitled  thereto.  If  a  sum  of  money  is 
awarded  by  the  same  judgment,  it  may  be  collected,  by  virtue 
of  the  same  execution ;  or  a  separate  execution  may  be  issued 
for  the  collection  thereof,  omittiug  the  direction  to  deliver 
possession  of  the  property.  If  one  execution  is  issued  for  both 
purposes,  it  must  contain,  with  respect  to  the  money  to  be 
collectedf,  the  same  directions  as  an  execution  against  prop- 
erty, or  against  the  pei-son,  as  the  case  requires. 

§  1374.  Where  a  judgment  awards  different  sums  of 
monev,  to  or  against  (ufferent  parties,  a  separate  execution 
may  be  issued,  to  collect  each  sum  so  awarded ;  subiect  to  the 
pK)wer  of  the  court,  to  control  the  enforcement  of  the  execu- 
tions, upon  motion,  where  the  collection  of  one  execution  will, 
■wholly  or  partly,  satisfy  another. 

§  1376.  Except  as  otherwise  specially  prescribed  by  law, 
the  party  recovering  a  final  judgment,  or  his  as.sif^nee,  may- 
Lave  execution  thereupon,  of  course,  at  any  time  within  live 
years  after  the  entry  of  the  judgment. 

§  1376.  lAm'd  1877, 1885, 1887.]    Where  the  party  recov^  ^ 

erinff  a  final  iudgment  has  died,  execution  may  oe  lawued  at  A %« 
any  time  within  five  years  after  the  entry  of  the  judgment, 
by  his  personal  representatives,  or  by  the  assignee  of  the 
iudgment,  if  it  has  been  assigned,  and  the  execution  must  be 
Indorsed  with  the  name  and  residence  of  the  person  issuing 
the  same.  And  where  a  party  or  one  or  more  of  several  par- 
ties aeainst  whom  a  iudgment  for  the  recovery  of  possession 
of  reiu  property  has  been  obtained,  has  died,  an  orcfer  grant- 
ing leave  to  issue  and  execute  such  execution  or  writ  of  pos- 
session may  be  granted  upon  giving  twenty  davs*  notice  to 
the  occupants  of  Ihe  lands  so  recovered,  and  to  the  grantees 
or  devisees  of  said  deceased,  or,  if  he  died  intestate,  to  the 
heirs-at-law  of  said  deceased  ;  said  notices  to  be  served  in  the 
same  manner  as  a  summons  is  directed  to  be  served  in  an 
action  in  the  supreme  court. 

§  1377.  iAm''d  1870.]  After  the  lapse  of  five  years  from  gj  jj.  Y.  623. 
the  entry  of  a  final  judgment,  execution  can  be  issued  tfaere^  38  Hun,  142. 
upon,  in  one  of  the  following  cases  onl v  :  24  N. Y.State 

1.  Where  an  execution  was  issueu  thereupon,  within  five    R«p.40. 
years  after  the  entry  of  the  judgment,  and  has  been  returned 
wholly  or  partly  unsatisfied  or  unexecut^'d. 

3.  Where  an  order  is  made  by  the  court,  granting  leave  to 
issue  the  execution. 

§  1378.  Notice  of  an  application  for  an  order,  granting] 
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leave  to  issne  an  ezeoniion,  as  prescribed  in  tlie  last  section, 
must  be  served  personally  upon  the  adverse  party,  if  he  is  a 
resident  of  the  State,  and  personal  service  can,  with  r  nson- 
able  diligence,  be  made  upon  him  therein ;  otherwise,  notice 
must  be  given  in  such  manner  as  the  court  directs.  Where 
the  judgment  is  for  a  sum  of  money,  or  directs  the  pa>  ment 
of  a  sum  of  money,  leave  shall  not  be  granted,  except  on 
proof,  by  affidavit,  to  the  satisfaction  of  the  court,  that  the 
judgment  remains  wholly  or  partly  unsatisfied. 


180 NY  sis       ^.  ^^7^«  ^^  execution  to  collect  a  sum  of  money  cannot 
146  N.T.  S4a.  ^^  issued  aeainst  the  property  of  a  judgment  debtor,  who  has 
145  N.T.  343*  died  since  tne  entry  ox  the  judgment,  except  as  prescribed  in 
the  next  two  sections. 


28  Hun.  462:  §  1880.  [Am*d  1879, 1885, 1890, 1894.  ]  After  the  expiration 
Td  ^im^'  ^  ^^  ^^®  y®*^  from  the  death  of  a*  party,  against  whom  a  final 
ISM TState  j lodgment  for  a  sum  of  money,  or  directing  the  payment 
Bep.  ai7;  84  of  a  sum  of  money  is  rendered,  the  judgment  may  be 
Id.  489.  enforced  by  execution  against  anv  property  upon  wMch 

laiMJao^  it  ia  a  lien,  with  like  effect  as  if  the  judgment  debtor  was 
81  Hon,  2i32  B^U  living.  Bnt  such  an  execution  shall  not  be  issued,  un- 
'  less  an  onler  granting  leave  to  issue  it  is  ]^rocur«d  from  the 
court,  from  which  the  execution  is  to  be  issued,  and  a  de- 
cree to  the  same  effect  is  procured  from  a  surrogate's  court  of 
this  state,  which  has  duly  granted  letters  testamentary  or 
letters  of  administration  upon  the  estate  of  the  deceased 
j  udgment  debtor.  Where  the  lien  of  the  judgment  was  cre- 
ated as  prescribed  in  section  twelve  hundred  nnd  fifty -one 
of  this  act,  neither  the  order  nor  the  df^oree  can  be  made 
until  the  expiration  of  three  years  after  letters  testamentary 
or  letters  of  administration  have  been  duly  granted  upon  the 
estate  of  the  decedent,  and  for  that  purpose  such  a  ben  ex- 
isting at  the  decedent's  death,  continues  for  three  years  and 
six  months  thereafter,  notwithstanding  the  previous  expira- 
tion of  ten  years  from  the  filing  of  the  judgment-rolL  But 
where  the  decedent  died  intestate  and  letters  of  administra- 
tion upon  his  estate  have  not  been  granted  within  three 
years  after  his  death  by  Uie  surrogate's  court  of  the  county  in 
which  the  decedent  resided  at  the  time  of  his  death,  or  if  the 
decedent  resided  out  of  the  state  at  the  time  of  his  death. 
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and  letters  teetamentary  or  letters  of  administration  hare 
not  been  granted  within  the  same  time  by  the  surro^te's 
oonrt  of  the  connty  in  which  the  property  on  which  the  judg- 
ment is  alien  is  atnated,  such  oomt  may  grant  the  decree 
where  it  i^pears  that  the  decedent  did  not  leave  any  per- 
sonal property  within  the  State  upon  which  to  adm.nister. 
In  sncn  case  the  lien  of  the  judgment  existing  at  ihe  deced- 
ent's death  continues  for  three  years  aod  six  months  as  afore- 
said.  Provided,  however,  that  such  judgment  lien,  existing 
at  the  decedent's  death,  upon  the  decedent's  real  property, 
or  some  portion  thereof ,  may  be  enforced  and  payment  there- 
of  obtained  during  the  said  uiree  years  after  granting  of  let- 
ters testamentanr,  or  letters  of  a^i  ministration,  by  the  pro- 
oeeding  provided  and  prescribed  by  title  five  of  chapter 
eighteen  of  this  act.  But  this  section  shall  not  apply  to  real 
estate  which  shall  have  been  conveyed,  or  hereafter  may  be 
oonTcred  bv  the  deceased  judgment  debtor  during  his  life- 
time, if  such  conveyance  was  made  in  fraud  of  his  creditors 
or  any  of  them,  and  any  judgment  creditor  of  said  deceased, 
against  whose  judgment  said  conveyance  shall  have  been, 
or  may  hereafter  be,  declared  fraudulent  by  the  judgment 
and  decree  of  any  court  of  competent  jurisdiction,  may  en- 
force his  said  j  adfouent  again  st  snch  reiEtl  property,  with  Uke 
effect  as  if  the  judgment  debtor  was  living,  and  it  shall  not 
be  necessary  to  obtain  the  leave  of  any  court  or  officer  to  is- 
sue such  execution,  and  the  same  may  be  issned  at  any  time 
to  the  sheriff  of  the  county  where  such  property  is  or  may 
be  situated.  The  person  issuing  such  execution,  however, 
shall  annex  thereto  a  description  of  the  real  estate  against 
which  the  same  is  sought  to  be  enforced,  as  aforesaid,  and 
shall  indorse  on  pai  I  execution  the  words  '*  issued  under  sec- 
tion thirteen  hundred  and  eighty  of  the  code  of  civil  pro- 
cedure," whereupon  said  sheriff  shall  enforce  said  execu- 
iion  as  thert  in  directed,  against  the  property  so  described, 
and  not  against  any  other  property,  either  real  or  personal, 
and  all  provisions  of  law  relating  to  the  sale  and  conveyance 
of  real  estate  on  execution  and  the  redemption  thereof  shall 
apply  thereto. 


§  1S81.  Mm'd  1889.]  Leave  to  issue  an  execution  as  pre-  ^g  hqq,  12. 
scribed  in  the  last  section,  must  be  procured  as  follows  :  4  Redf.'  374. 

1.  Notice  of  the  application  to  the  court  from  which  the  so  Hun,  67a 
execution  is  to  be  issued,  for  an  order  granting  leaye  to  issue 
the  execution,  must  be  given  to  the  person  or  persons  whose 
interest  in  the  property  will  be  affected  by  a  sale  by  virtue 
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Of  the  ezeontioii,  and  also  to  the  exeentor  or  adminittralorof 
the  judgment  debtor.  The  general  roles  of  psaotioe  may 
prescribe  the  manner  in  wnioh  the  notice  mn^t  be  given ; 
nntil  provision  is  so  made  therein,  it  mnst  be  served  either 
personally  or  in  such  manner  as  the  court  prescribes  in  an 
<^er  to  show  oanse.  Leave  shall  not  be  granted,  except 
upon  proof  by  affidavit,  to  the  satisfaction  of  the  ooort^  that 
the  judgment  remains  wholly  or  partiy  unsatisfied. 

1  Bern.  849.  2.  For  the  purpose  of  procuring  a  decree  from  the  snrro- 
gate's^Qourt  granting  leave  to  issue  the  execution,  the  iudg. 
ment  creditor  must  present  to  that  court  a  writteo  petition, 
duly  verified,  setting  forth  the  facts,  and  praying  for  such  a 
decree ;  and  that  the  persons  specified  in  the  first  subdi- 
vision  of  this  section,  may  be  cited  to  show  cause  why^t 
should  not  be  granted.  Upon  the  presentation  of  such  a  pe- 
tition the  surrogate  must  issoe  a  citation  aocor^ngly,  which 
said  citation  may  be  served  in  the  same  manner  as  is  pro- 
vided in  the  first  subdivision  of  this  section  for  the  service 
or  giving  of  a  notice  to  the  parties  or  persons  therein  men- 
tioned, and,  if  the  general  rules  of  practice  of  the  supreme 
conrt  do  not  provide  for  a  mode  of  giving  such  notice,  such 
Citation  must  be  served  in  such  manner  as  the  surrogate  by 
order  may  prescribe,  or  as  is  otherwise  provided  by  law ; 
and,  upon  tne  return  thereof,  he  mnst  make  such  a  decree  in 
the  prenuses  as  justice  requires. 


§  1882*  Tbe  time  during  which  the  person,  entitled  to  en- 
force a  judgment,  is  stayed  from  enforcing  it,  by  the  pro- 
vision of  a  statute,  or  by  an  injunction  or  other  order,  or  in 
consequence  of  an  appeal,  is  not  a  part  of  the  time,  limited, 
by  this  title,  for  issuing  an  execution  thereupon,  or  for  mak- 
ing an  appUoation  for  leave  to  issue  such  an  execution. 


§  188 8.  The  last  six  sections  do  not  affect  the  right  of  a 
judgment  creditor  to  enforce  a  judgment,  against  tbe  prop, 
erty  of  one  or  more  surviving  judgment  debtors,  as  if  all  the 
judgment  debtors  were  living.  In  that  case,  an  execution 
must  be  issued  in  the  usual  form  ;  but  the  attorney  fur  the 
judgment  creditor  must  indorse  thereupon,  a  notice  to  the 
sheriff,  reciting  the  death  of  tbe  deceased  judgment  debtor, 
and  requiring  tbe  sheriff  not  to  collect  the  execution,  out  of 
any  property  which  belonged  to  him. 
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§  1S84.  [Am'd  1894.]  A  sale  of  real  or  personal  property, 
b^  virtue  of  nn  execution,  orpnrsnant  to  the  directions  con- 
tained in  a  judgment  or  order,  must  be  made  at  public  auc- 
tion, betwii-en  the  hour  of  nine  o'clock  in  the  morning  and 
snnset.  The  sheriff  to  whom  an  execution  is  issued  shall  at 
any  time  before  the  sale  of  the  personHl  property  levied  on  by 
him,  on  the  written  request  of  any  person  who  is  a  creditor 
of  the  person  ag^nst  whom  Uie  wric  was  issued  under  whieh 
the  sheriff  levied  upon  the  property,  exhibit  to  such 
creditor  the  personal  property  so  levied  upon  under  said 
writ  and  permit  an  inspeciion  thereof  by  suoh  creditor,  or  Ite 
agent. 
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§  1885.  A  person  who,  before  the  thne  fixed  for  the  sale^ 
in  a  notice  of  the  sale  of  property,  to  be  made  by  virtue  of  an 
execution,  wilfully  takes  down  or  defaces  such  a  notice  put 
up  by  the  sheriff,  or  by  his  authority,  forfeits  fifty  dollars  to 
the  judgment  creditor,  and  the  same  sum  to  the  judgment 
debtor  ;  unless  the  notice  was  defaced  or  taken  down,  with 
the  consent  of  the  person  seeking  to  enforce  the  forfeiture,  or 
the  execution  was  previously  satisfied. 

§  1386.  An  omission  by  the  sheriff  to  give  notice,  as  re- 
quired by  law,  or  the  taking  down  or  defacing  of  a  notice, 
when  put  up,  does  not  effect*  the  validity  of  a  sale,  made  by 
virtue  of  an  execution,  to  a  purchaser  in  good  f  aitn,  without 
DotiQe  of  the  omission  or  offence. 

§  1387.  The  sheriff,  to  whom  an  execution  is  directed,  or 
the  under-sheriflf  or  deputy-sheriff,  holding  an  execution,  and 
conducting  a  sale  of  property  by  virtue  thereof,  shall  not,  di- 
rectly or  indirectly,  purchase  anjp^  of  the  property  at  the  sale. 
A  purchase  made  by  him,  or  to  his  use,  is  void. 

§  1388.  Where  the  sheriff,  to  whom  an  execution  is  de- 
livered, dies,  is  removed  from  office,  or  becomes  otherwise 
disqualified  to  act,  before  the  execution  is  returned,  his  under- 
sheriff  must  proceed  upon  the  execution,  as  the  sheriff  mi^ht 
have  done.  If  there  is  no  under-sheriff,  the  court,  from  which 
the  execution  issued,  may  designate  a  person  to  proceed 
thereupon ;  who  mav  complete  the  same,  as  an  under-sheriff 
might  nave  done.  The  person  so  designated  must  give  such 
security  as  the  court  directs.  He  is  deemed  an  officer ;  and 
is  subject  to  the  same  obligations  and  liabilities,  and  has  the 
same  jwwer  and  authority,  in  relation  to  the  object  of  his  ap- 
pointment, as  a  sheriff,  and  is  entitled  to  fees  accordingly. 
But  this  section  does  not  apply,  in  a  case  where  special  pro- 
vision is  otherwise  made  by  law,  for  the  enforcement  of  an 
execution,  after  the  death,  removal  from  office,  or  other  dis- 
qualification, of  the  sheriff,  or  under-sheriff. 

TITLE  IL 

Execution  against  property. 

AsncLB  1.  Property  ezismpt  from  levy  And  sale. 

2.  Lien  of  an  execution  upon  personal  property;  lery  apon 
and  sale  of  personal  property.  RightM  of  indemni- 
ton*  of  sheriff. 

3.  Sale,  redemption,  and  conveyance  of  real  property;  rights 

and  liabilities  of  persons  interested. 

4.  Remedies  for  failure  of  title  to  real  property  sold,  and  to 

enforce  contribution. 

ARTICLE  FIRST. 

Property  exempt  prom  Levy  and  Sale. 

I  1889.  Certain   special  exempt-  empdon  as    a  house- 

ions   not    affected   by  holder, 
this  article.                           I  1393.  Military    pay,    rewards, 

1890.  What  personal    propertv  etc.,  exempt  from  exe- 

is  exempt,  when  owned  cution  and  other  legal 

bv  a  householder.  proceedings. 

1301.  Additional  personal  prop-  1394.  Right  of  action  for  tak- 
erty  exempt  in  certain  Ing,  etc.,  exempt  prop- 
oases,  erty. 

1392.  Widow,  etc.,  or  married  1395.  Burying  ground;    when 

woman  entitled  to  ex-  exempted. 


*  So  in  orlginaL 
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i  1306.  How     exempt     burying       |  1401.  Exemption ;    when    not 
ground  designated.  affected  by  temporarr 

1397.  Homestead,     when     ex-  suspension     of     resi- 

empted.  dence. 

1398.  How  exempt  homestead  1402.  Ifvalne  of  homestead  ex* 

designated.  ceeds    one    thousand 

1399.  Married  woman's  home*  dollars,  lien  attaches  to 

stead;   when  exempt*  surplus. 

ed.  1403.  Id.;  how  proceeds  to  be 

1400.  When  exemption  to  con-  •  marshalled  when  prop- 

tin  ue     after      owner's  erty  is  sold, 

death.  1404.  Exemption  of  real  prop- 

erty ;  how  cancelled. 

§  1880.  The  enumeration,  in  this  article,  of  the  property 
which  is  exempt  from  levy  and  sale  by  virtue  of  an  execution, 
does  not  repeal  any  special  provu^on  of  law.  relating  to  such 
an  exemption,  which,  by  its  terms,  is  applicaole  only  to  a  par- 
ticular class  of  persons,  or  corporations,  or  to  a  particular 
locality,  or  otherwise  to  a  special  case. 

§  1300.  [/Im'd  189U  -'  aiHun.ll. 

The  followmg  personal  property,  when  own-  75  Hon,  410, 
ed  by  a  householder,  is  exempt  from  levy  and  sale  by  virtue 
of  an  execution,  ana  each  movable  article  thereof  continues 
to  be  so  exempt,  while  the  family  or  any  of  them,  are  remov- 
ing from  one  residence  to  another; 

1.  All  spinning  wheels,  weaving  looms,  and  stoves,  put  np 
or  kept  for  use  m  a  dwelling  house  ;  and  one  sewing  machine 
with  Its  appurtenances. 

2.  The  family  Bible,  family  pictures  and  school  books,  used 
by  or  in  the  family ;  and  other  books,  not  exceeding  in  value 
fifty  dollars,  kept  and  used  as  part  of  the  family  library. 

8.  A  seat  or  pew,  occupied  by  the  judgment  debtor  or  the  • 
family,  in  a  place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yam  or  cloth  manu- 
factured therefrom;  one  cow;  two  swme;  the  necessary 
food  for  those  animals ;  all  necessary  meat,  fish,  flour,  grocer- 
ies, and  vegetables,  actuallv  provided  for  family  use,  and 
necessary  fue^  oil  and  candles,  for  the  use  of  the  family  for 
sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads  and  bedding,  neces- 
sary for  the  judgment  debtor  and  the  family  ;  all  necessary 
cooking  utensils ;  one  table ;  six  chairs ;  six  knives  ;  six  forks ; 
six  spoons  ;  six  plates ;  six  tea  cups ;  six  saucers ;  one  sugar 
dish;  one  niilk  pot ;  one  tea  pot;  one  crane  and  its  appendages; 
one  pair  of  acairons ;  one  coal  scuttle;  one  shovel;  one  pair 
of  tongs ;  one  lamp  and  one  candlestick. 

0.  Trie  tools  and  implements  of  a  mechanic,  necessary  to 
the  carrying  on  of  his  trade,  not  exceeding  in  value  twenty- 
five  dollars. 

§  1301.  [.4m'dl879.]    In  addition  to  tlie  exemptfons,  al-  ^. 

lowed  by  the  last  section,  necessary  household  furniture,   i,jj 
working  tools  and  team,  professional  instruments,  furniture  3oHun  242- 
and  library,  not  exceeding  in  value  two  hundred  and  fifty  39  xd.  1*8;  46 
dollars,  together  with  the  necessary  food  for  the  team,  for  id.  317. 
ninety  days,  are  exempt  from  levy  and  sale  by  v  irtue  of  an    180N.T.818. 
execution,  when  owned  by  a  person,  being  a  householder,  or   7«  Hun,  413. 
having  a  family  for  which  he  provides,  except  where  the  exe- 
cution is  issued  upon  a  judgment,  recovered  wholly  upon  one 
or  more  demands,  either  for  work  performed  in  the  family  as 
a  domestic,  or  for  the  purchase-money  of  one  or  more  artideny 
except  as  prescribed  in  this  or  the  last  section. 
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%  1802.  [i4m'dl877.]  Where  the  judgment  debtor  is  a 
woman,  she  is  entitled  to  tho  same  exemptions,  from  levy  and 
sale  by  virtue  of  an  execution,  subject  to  the  same  exceptions 
as  urescribed  in  the  last  two  sections,  in  the  case  of  a  bouse, 
bolder. 

M  Han,  647.     §1998.     HillUiT  pttjj  rewardfi,  et  eetera,  exenitt 

5  i>«ro.  188.  f^am  execution  una  other  legal  procef  dings.    [  Am'd  1895, 

JCopn.  lJl-1897,  ameitdinett  to  take  tfftci  !Stptember  I.   I>96.*)--Tb6  pay 

Jo £^;^; and  bounty  of  a  non-comn  issioned  officer,   mosician  or 

'  prifate  in  the  military  or  naval  service  of  the  United  States 

or  the  State  of  hew  York  ;  a  land  warranty  pension  or  other 

reward  heretofore  or  hereafter  granted  by  the  United  States, 

or  by  a  state,  for  military  or  naval  services;  a  sword,  horse, 

me<la],  emblom  or  device  of  any  kind  presented  as  a  tea. 

timonialfor  services  rendered  in  the  military  or  nav..l  service 

of  the  United  States  or  a  state;  and  the  uniform,  arms  and 

eqn'pi  ents  whi  h  were  used  by  a  person  in  that  service,  are 

tiUo  exempt  from  levy  and  sale,  by  virtue  of  an  execniion, 

and  from  seizure  for  non-payment  of  taxes,  or  in  any  other 

lu^l  proceeding;  ex^'.ept  that  real  property  purchased  with 

the  pro.'ceds  of  a  pension  granted  by  the  United  States  for 

militHry  or  i  aval  services,  an»l  owned  by  the  i  ensioner,  or 

by  his  wife  or  widow,  is  snbject  to  seisnre  and  sale  for  the 

collection  of  taxes  or  asseesments  lawfully  levied  thereon 

86'Hnii,683.  ^  l&*d4.  A  right  of  action  to  recover  damages,  or  dam- 
ages awarded  by  a  judgment,  for  taking  or  iniurmg  personal 
pniperty,  exempt  by  law  from  levy  and  sale,  by  virtue  of  an 
execution,  are  exempt,  for  one  year  after  the  collection  there- 
of, from  levy  and  sale,  by  virtue  of  an  execution,  and  from 
seizure  in  any  other  legal  proceeding. 

§  1396.  Lapd  set  apart  as  a  family  or  private  burying 
g^und,  and  heretofore  designated,  as  prescribed  by  law,  in 
order  to  exempt  the  same,  or  hereafter  desi^ated  for  that 
purpose,  as  prescribed  in  the  next  section,  is  exempt  from 
sale,  by  virtue  of  an  execution,  upon  the  following  conditions 
only: 

1.  A  portion  of  it  must  have  been  actually  used  for  that 
purpose. 

2.  It  must  not  exceed  in  extent,  one-fourth  of  an  acre. 

8.  It  must  not  contain,  at  the  time  of  its  designation,  or  at 
any  time  afterwards,  any  building  or  structure,  except  one  or 
more  vaults,  or  other  places  of  deposit  for  the  dead^  or  mor- 
tuary monuments. 

*  So  in  orlgiDftl. 


Digitized  by  VjOOQ  IC 


1396-1397  EXEMPT  PROPERTY.  7S2a 

§  1306.  In  order  to  designate  land,  to  be  exempted  as 
prescribed  in  the  last  section,  a  notice,  containing  a  full  de- 
scription of  the  land  to  be  exempted,  and  stating  that  i\>  has 
been  set  apart  for  a  family  or  private  burying  ground,  must 
be  subscribed  by  the  owner ;  acknowledged  or  proved,  and 
certified,  in  lilce  manner,  as  a  deed  to  oe  recorded  in  the 
county  where  the  land  is  situated ;  and  recorded  in  the  ofHce 
of  the  clerk  or  register  of  that  county,  in  the  proper  book  for 
recording  deeds,  at  least  three  days  before  the  sale  of  the 
land,  by  virtue  of  the  execution. 

MN.Y^Ute  §  1307.  lAm'd  1883.]  A  lot  of  land,  with  one  or  more 
Rep.  618.  buildings  thereon,  not  exceeding  in  value  one  thousand  dol- 
lars, owned  and  occupied  as  a  residence  by  a  householder, 
having  a  family,  and  heretofore  designated  as  an  exempt 
home^ad,  as  prescribed  by  law,  or  hereafter  desi^ated  for 
that  purpose,  as  prescribed  in  the  next  section,  is  exempt 
from  sale  by  virtug  of  an  execution,  issued  upon  a  judgment 
recovered  for  a  debt  contracted  after  the  thirtietn  duy  ol 
April,  eighteen  hundred  and  fifty ;  unless  the  judgment  was 
recovered  wholly  for  a  debt  or  debts  contracted  before  the 
designation  of  the  property,  or  for  the  purchase  money  there- 
of. But  no  property  heretofore  or  hereafter  designated  as  an 
exempt  homestead,  as  present  7d  by  law,  or  by  &e  next  mo* 
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tion,  shall  be  exempt  from  taxation,  or  from  sale  for  non-pay- 
ment of  taxes  or  assessments. 

§  1398.  [Am'd  18T7.]  In  order  to  desifpate  property,  to 
be  exempted  as  prescribed  in  the  last  section,  a  conveyance 
thereof,  statinsf,  in  substance,  that  it  is  desired  to  be  held 
as  a  homestead,  exempt  from  saje  by  virtue  of  an  execution, 
must  be  recorded,  as  prescribed  by  law;  or  a  notice,  con- 
taininjs^  a  full  description  of  the  property,  and  stating  that  it 
is  designed  to  be  so  held,  must  be  subscribed  by  the  owner, 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  in  the  county  where  the  property  is  situ- 
ated ;  and  must  be  recorded  in  the  office  of  the  clerk  of  that 
county,  in  a  book  kept  for  that  purpose,  and  styled  the 
**  homestead  exemption  book." 

§  1399.  A  lot  of  land,  with  one  or  more  buildings  there- 
on, owned  by  a  married  woman,  and  occupied  by  her  as  a 
residence,  may  be  designated  as  ner  exempt  homestead,  as 
prescribed  in  the  last  section  ^  and  the  property  so  designa- 
ted is  exempt  from  sale,  by  virtue  of  an  execution,  under  the 
same  circumstances,  and  subject  to  the  same  exceptions,  as 
the  homestead  of  a  householder,  having  a  family. 

§  1400.  The  exemption,  prescribed  by  the  last  three  sec- 
tions, continues,  after  the  death  of  the  person  in  whose  favor 
the  propertv  was  exempted,  as  follows  : 

1.  If  the  aecedent  was  a  woman,  it  continues,  for  the  bene- 
fit of  her  surviving  children,  until  the  majority  of  the  young- 
est surviving  chil<l 

2.  If  the  aecedent  was  a  man,  it  continues  for  the  benefit  of 
his  widow  and  surviving  children  •.  until  the  majority  of  the 
yoimgest  surviving  child,  and  until  the  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  nroperty  ceases  to 
be  occupiedj  as  a  residence,  by  a  person  for  whose  benefit  it 
may  so  continue,  except  as  otherwise  prescribed  in  the  next 
section. 

§  1401.  The  right  to  exemption,  of  a  person  entitled 
thereto,  as  prescribed  in  the  last  four  sections,  is  not  affected 
by  a  suspension  of  the  occupation  of  the  exempt  propertv,  as 
a  residence,  for  a  period  not  exceeding  one  year,  which  oc- 
curs in  consequence  of  injury  to,  or  destruction  of,  the  dwel- 
ling house  upon  the  premises.  . 

§  1402.  The  exemption  of  a  homestead,  otherwise  valid 
under  the  provisions  of  this  articlr,  is  not  void,  because  the 
value  of  the  property,  designated  as  exempt,  exceeds  one 
thousand  dollars.  In  that  cose,  the  lien  of  a  judgment  at- 
taches to  the  surplus^  as  if  the  property  had  not  been  desig- 
nated as  an  exempt  nomestead ;  but  the  property  cannot  be 
sold  by  virtue  of  an  execution,  issued  upon  a  judgment,  as 
against  which  it  is  exemj^t.  After  the  return  of  such  an  exe- 
cution, the  owner  of  the  judgment  may  maintain  a  judgment 
creditor's  action,  to  procure  a  judgment  directing  a  sale  of 
the  property,  and  enforcing  his  lien  upon  the  surplus. 

§  1403.  Where  the  judgment,  in  a  judgment  creditor's 
action  brought  as  prescribed  in  the  last  section,  or  in  any 
other  action  effecting  the  title  to  un  exempt  homestead,  di- 
rects the  sale  of  the  property,  the  coui't  must  so  marshal  the 
proceeds  of  the  sale,  that  the  right  and  interest  of  each  per- 
son in  the  proceeds,  shall  correspond,  as  nearly  as  may  be,  to 
his  right  and  interest  in  the  property  sold.    Money,  not  ex* 
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ceeding  one  thousand  dollars,  paid  to  a  judgment  debtor,  as 
representing  his  interest  in  the  proceeds,  is  exempt  for  one 
year  after  the  payment,  as  the  property  sold  was  exempt ; 
unless,  before  the  expiration  of  the  yeur,  he  causes  real  prop- 
erty to  be  designated  as  an  exempt  homestead,  as  prescribed 
in  section  one  thousand  three  hundred  and  ninety -eight  of  this 
act ;  in  which  case,  the  exemption  ceases,  with  respect  to  so 
much  of  the  money,  as  was  not  expended  for  the  purchase  of 
that  property ;  ana  the  exemption  of  the  property  so  desig- 
nateci  extends  to  every  debt,  against  which  the  property  sold 
was  exempts  Where  th©  exemption  of  pixjperty,  sold  as  pre- 
*  scribed  in  this  section,  has  been  continued  after  the  judgment 
debtors  death,  or  where  he  dies  after  the  sale,  and  before 
payment  to  him  of  his  proportion  of  the  proceeds  of  the  sale, 
the  court  may  direct  that  portion  of  the  prcceeds,  which  rep- 
resents his  interest,  to  be  invested,  for  the  benefit  of  the  per- 
son or  persons,  entitled  to  the  benefit  of  the  exemption  ;  or  to 
be  otherwise  disposed  of,  as  justice  requires. 

tSN.YJState  §  14l)4«  [Am'd  1894.  ]  The  owner  of  real  jjroporty,  exempt 
Bep.  618.  as  prescribed  in  this  article,  may,  at  any  time,  subsoribe  a 
notice,  and  personally  acknowledge  the  execution  thereof,  be- 
fore an  officer  authorized  by  law  to  take  the  acknowledgment  of 
a  deed,  to  t^e  effect  thai  he  cancels  all  exemption^  from  lery  or 
sale  by  yirtue  of  an  execution  affecting  the  property,  or  a  par- 
tioul  ir  part  thereof,  fully  described  in  the  notice.  The  cancel- 
lati  m  takes  effect  when  snch  a  notice  is  recorded,  as  prescribed 
in  this  article  for  recordiug  a  notice  to  effect  the  exemption  so 
canceled.  Any  other  release  or  waiver,  hereaftt-r  exeouted, 
of  an  exemption  of  real  property,  allowed  by  this  article,  or  of 
an  exemption  of  a  homestead,  or  a  private  or  family  burying 
ground,  allowed  by  the  provisions  of  law  heretofore  in  for<?e, 
is  void ;  provided,  however,  that  nothing  herein  contained 
shall  be  so  construed  as  to  prevent  the  husband  and  wife 
from  jointly  conveying  or  mortgaging  property  so  exem^'t. 

ARTICLE  SECOND. 

Lncw  OF  AN  Execution  upon  personal  Property  ;  Livt 
UPON  AND  Sale  of  per.sonal  Property  ;  Rights  of  In- 
demnitors OF  Sheriff. 

i  1405.  Personal  property  bound  rant  of  attachment  has 

by  execulion.  also  beeu  leTled,  eto. 

1406.  Order      of      preference       g  1416.  When    the   undertaking 

among  executions.  enures  to  other  Judg- 

1407.  Id.;    when    attachments  ment  creditors. 

also  are  issued.  1417.  How     partner's    interest 

1406.  Id.;   when    issaed    from  sold;    rights,   ete.,   of 

court  not  of  record.  purchaser. 

1409.  Title  of  bona  fide  purchas-  1418,  Claim  of  property   by  a 

ers  before  levy,  not  af-  third  person, how  tried, 

fected.  1419.  Proceedings,  if  claimant 

1410.  Execution  may  he  levied  succeeds. 

upon  current  money.  1420.  Inquisition  not  to  preju- 

1411.  Levy  upon   certain   evf-  dice  claimant's  righu 

deuces  of  debt.  1421.  In    action    against    offl« 

1412.  Interest  of  bailor  in  goods  cer,  indemnitors   may 

pledged  may  be  sold.  be   substituted  as   de- 

1413.  When  partners  may  ap-  fendants. 

ply  for  release  of  prop-  1422.  Notice  of  application  and 

erty  levied  upon.  proofs  thereupon. 

1414.  Undertaking  to  be  given.  1423.  Terms  may  be  iim>0Md« 


1416.  Provision,  where  a  war- 
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I  1424.  When  IndemDity  related       2  1427.  Officer  to  whom  indem- 
to  fMTt  of  property.  nity  Is  given,  required 

1425.  Application  when  officer  to  give  notice  ©faction. 

is  joined  with  indemni-  1428.  Sale  of  personal  property; 

tors.  how  miMie. 

1426.  Effect  of  the  order.  1429.  Notices    of    sale   to  be 

posted. 

§  1405.  The  goods  and  chattek  of  a  judgment  debtor,  77N.T.  46ft. 
not  exempt,  by  express  provision  of  law,  from  levy  and  sale  136  n.  T  878. 
by  virtue  of  an  execution,  and  his  other  personal  property, 
which  is  expressly  declared  by  law,  to  be  subject  to  levy  by 
virtue  of  an  execution,  are,  when  situated  within  the  juris- 
diction of  the  offlcer.  to  whom  an  execution  against  property 
is  delivered,  bound  by  the  execution,  from  the  time  of  the  de- 
livery thereof  to  the  proper  officer,  to  be  executed ;  but  not 
before. 

§  1406.  Where  two  or  more  executions  against  propertv  24NY.8tate 
are  issued,  out  of  the  same  or  different  courts  of  record,   ftep.  740. 
aguinst  the  same  judgment  debtor,  the  one  first  delivered,  to  ia4N.Y.  613. 
an  officer,  to  be  executed,  has  preference,  notwithstanding    148N.Y.  177. 
that  a  levy  is  first  made,  by  virtue  of  an  execution  subse- 
quently delivered ;  but  if  a  levy  upon  and  sale  of  personal 
property  has  been  made,  b^r  virtue  of  the  junior  execution, 
oefore  an  actual  levy,  by  virtue  of  the  senior  execution,  the 
same  property  shall  not  be  levied  upon  or  sold,  by  virtue  of 
the  letter.* 

§  1407.  Where  there  are  one  or  more  executions,  and  24N.Y.8tat« 
one  or  more  warrants  of  attachment,  a^inst  the  proi)erty  of  Rep.  740. 
the  same  person,  the  rule  prescribed  m  the  last  section  pre-  ^^'^•^•^li 
vails,  in  determining  the  preferences  of  the  executions  or   1*® ^•^' ' ''• 
^warrants  of  attachment ;  tne  defendant  in  the  warrants  of 
attachment  being,  for  that  purpose,  regarded  as  a  judgment 
debtor. 

§  1408.  But  an  execution,  issued  out  of  a  court  not  of 
record,  or  a  warrant  of  attachment,  g^ranted  in  an  action 
pending  in  a  court  not  of  record,  if  act^ially  levied,  has  pref- 
erence over  another  execution,  issued  out  of  any  court  of  re- 
oord  or  not  of  record,  which  has  not  been  previously  levied. 

§  1400.  The  title  to  personal  property,  acquired  before  40  Hun  388 
the  actual  levy  of  an  execution,  by  a  purchaser  m  good  faith,  * 

and  without  notice  that  the  execution  has  been  issued,  is  not 
affected  by  an  execution  delivered,  before  the  purchase  was 
made,  to  an  officer,  to  be  executed. 

§  1410.  lAm*d  1877.]  The  officer,  to  whom  an  execution 
against  property  is  delivered,  must  lev^  upon  current  money 
of  the  United  States,  belonging  to  the  ludgment  debtor  ;  and 
must  pay  it  over,  as  so  much  money  collected,  without  expos- 
ing it  for  sale ;  except  that  where  *it  consists  of  gold  coin,  he 
must  sell  it,  like  other  personal  pmperty  :  unless  he  is  other- 
wise directed,  by  an  order  of  a  judge,  or  by  the  judgment  in 
the  particular  case. 

§  141 1.  [AnVd  1877.]  The  officer,  to  whom  an  execution 
against  property  is  delivered,  must  levy  upon  and  sell,  a  bih, 
or  other  evidence  ot  debt,  belonging  to  the  judgment  debtor, 
which  was  issued  by  a  moneye<l  corporation  to  circulate  as 
money ;  or  a  bond  or  other  instrument  for  the  payment  of 
money,  belonging  to  the  judgment  debtor,  which  was  execu- 

*  80  in  original. 
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led  and  issued  by  a  government,  state,  county,  public  officer, 
or  municipal  or  other  corporation,  and  is  in  terms  negotiable, 
or  payable  to  the  bearer,  or  holder. 

§  1412.  The  interest  of  the  judgment  debtor  in  personal 
property,  subject  to  Ifevy,  lawfully  pledged,  for  the  payment 
of  money,  or  the  performance  of  a  contract  or  agreement, 
may  be  sold,  in  the  hands  of  the  pledgee,  by  virtue  of  an  exe- 
cution against  property.  The  purchaser  at  the  sale  acquires 
all  the  right  and  interest  of  the  judgment  debtor,  and  is  en- 
titled to  the  possession  of  the  property,  on  complying  with  the 
terms  and  conditions,  upon  wbicu  the  judgment  debtor  could 
obtain  possession  thereof.  This  section  does  not  apply  to 
property,  of  which  the  judgment  debtor  is  unconditionaJly  en- 
titled to  the  possession. 

lCi^tJ4L  §  1413.  Where  an  officer  has  seized  i>ersonal  property  of 
a  partnership,  before  or  after  its  dissolution,  ujwn  a  levy  up- 
on the  interest  therein  of  a  partner,  made  by  virtue  of  an 
execution  against  his  individual  property,  the  other  partners, 
or  former  partners  having  an  interest  in  the  property,  or  any 
of  them,  may,  at  any  time  before  the  sale,  apply  to  a  judge  of 
the  court  or  to  the  county  judge  of  the  county,  where  the 
seizure  was  made,  upon  an  affidavit,  showing  the  facts,  for  an 
order^  directing  the  officer  to  release  the  property,  ana  to  de- 
liver it  to  the  applicant. 


10ityCt2«L 


§  1414.  Upon  such  an  application,  the  applicant  must 

S've  an  undertaking,  with  at  least  two  sureties,  approved  by 
le  judge,  to  the  effect,  that  he  will  account  to  the  purchaser, 
upon  the  sale  to  be  made  by  virtue  of  the  execution,  of  the  in- 
terest of  the  judgment  debtor  in  the  property  seized,  in  like 
manner  as  he  would  be  bound  to  account  to  an  assignee  of 
such  an  interest ;  and  that  he  will  pay  to  the  purchaser  the 
Ixilance,  which  may  be  found  due  upon  the  accounting,  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  which  must  be 
not  less  than  the  value  of  the  interest  of  the  judgment  debtor, 
in  the  property  seized  by  the  sheriff,  as  fixed  by  the  judge. 
The  provisions  of  sections  six  hundred  and  ninety-five  and  six 
hundred  and  ninety-six  of  this  act  apply  to  the  proceedings^ 
taken  as  prescribed  in  this  and  the  last  section. 

§  1415.  Where  a  warrant  of  attachment  has  been  levied 
upon  the  interest  of  a  defendant,  as  a  partner,  in  personal 
property  of  a  partnership,  and  the  attachment  nas  been  dis- 
charged as  to  that  interest,  as  prescribed  in  sections  six  hun- 
dred and  ninety-three  and  six  hundred  and  ninety-four  of 
this  act,  a  levy,  by  virtue  of  an  execution  against  his  individ- 
ual property,  cannot  be  made  upon  his  interest  in  the  same 
property,  unless  the  warrant  of  attachment  has  been  vacated, 
or  annulled. 

§  1416.  Where  personal  property  of  a  partnership  has 
been  released,  upon  giving  an  undertaking,  as  prescribed  in 
the  last  three  sections,  if  the  execution,  by  virtue  of  which  the 
levy  was  made,  is  set  aside,  or  is  satisfied  without  a  sale  of 
the  interest  levied  upon,  the  undertaking  enures  to  the  benefit 
of  each  judgment  creditor  of  the  same  judgment  debtor,  then 
having  an  execution  in  the  hands  of  the  same  officer,  or  of 
another  officer,  having  authority  to  levy  upon  that  interest, 
as  if  it  had  been  given  to  obtain  a  release  from  a  seizure,  mado 
hj  virtue  of  such  an  execution. 
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§  1417.  Where  personal  property  of  a  partnership  has 
been  so  released,  the  interest  of  the  judgment  debtor  therein 
may  be  sold  by  the  officer  ;  and  the  purchaser,  upon  the  sale, 
acquires  all  that  interest,  as  if  he  was  an  assiniee  thereof.  If 
the  purchase  money  exceeds  the  amount  of  all  the  executions 
and  warrants  of  attachment,  against  the  property  of  the  same 
judgment  debtor,  of  which  the  officer  has  notice,  and  of  the 
lawful  fees  and  charges  thereon,  the  officer  must  pay  the  sur- 
plus into  court,  for  the  benefit  of  the  judgment  debtor,  or 
other  person  entitled  thereto. 

§  1418.  If  personal  property,  levied  upon  as  the  prop- 
erty  of  the  judgment  debtor,  is  claimed,  by  or  in  behalf  of  an-  *"  Han,«ifc 
other  person,  as  his  property,  the  officer  may,  in  his  discre- 
tion, empanel  a  jury  to  try  the  validity  of  the  claim. 

§  1419.  [Am'd  1877,  1888,  1895,  amendment  to  take  ^eiA 
September  1,  1895.]  If  by  thdr  inanisition  the  jnrora  find 
that  the  property  belongs  to  the  claimant,  they  mast  also 
determine  its  valne.  Thereupon  the  officer  may  relinquish 
the  levy,  unless  the  judgment-creditor  gives  him  an  under- 
taking  with  at  least  two  sufficient  sureties,  to  the  effect  that 
the  sureties  will  indemnify  him  to  an  amount  therein  speci- 
fied, not  less  than  twice  the  value  of  the  property  as  deter- 
mined by  the  jury,  and  two  hundred  and  fifty  dollars  in 
addition  thereto,  against  all  damages,  costs  and  expenses,  in 
an  action  to  be  brought  against  him  by  any  person,  by  the 
claimant,  his  assignee  or  other  representative,  by  reason  of 
the  levy  upon,  detention  or  sale  of  any  of  the  property  by 
firtue  of  the  execution.  If  the  undertaking  is  given,  the 
officer  must  detain  the  property  as  belonging  to  the  judff- 
xnent-debtor.  Where  an  undertaking  is  given  to  indemnify 
an  officer,  he  must,  within  two  days  after  the  giving  of  the 
said  undertaking,  cause  the  same  to  be  filed  in  the  office  of 
the  clerk  of  the  conrt  out  of  which  the  execution  was  issued, 
and  serve  upon  the  claimant,  his  assignee  or  other  represen- 
tative, and  the  judgment-creditor,  or  the  attorney  whose 
name  is  subscribed  to  the  execution,  a  copy  of  the  said  un- 
dertaking, with  a  notice  of  the  justification  of  the  snreties 
thereon.  The  justification  must  take  place  before  a  judge 
of  the  court  out  of  which  the  execution  was  issued,  at  a  time 
to  be  specified  in  the  notice,  which  must  be  not  less  than 
two  nor  more  than  five  days  after  service  of  said  notice.  For 
the  purpobe  of  justification,  each  of  the  sureties  upon  the 
nndertfdiing  must  attend  before  the  judge,  at  the  time  and 
place  laentioned  in  the  notice,  and  be  examined  on  oath,  on 
the  part  of  the  claimant,  his  assignee  or  other  representative, 
toucning  his  sufficiency,  in  snoh  manner  as  the  judge  in  his 
discretion  thinks  projper.  The  examination  may  be  a^  oumed 
from  day  to  day,  until  it  is  completed,  but  such  adjourn- 
ment must  be  always  to  the  next  judicial  day.  If  required 
by  the  claimnnt,  his  assignee  or  other  representative,  the 
examination  must  be  reduced  to  writing  and  subscribed  by 
the  sureties.  If  the  judge  finds  the  sureties  sufficient,  he 
must  annex  the  examination  to  the  undertaking,  indorse  his 
allowance  thereon,  and  cause  the  Eaid  undertaking,  together 
With  the  examination  of  the  sureties,  to  be  filed  wi&i  the 
derk  of  the  court.  Thereupon  the  sheriff  is  released  and 
discban;ed  from  all  further  liability,  by  reason  of  the  levy 
upon,  oeteationi  and  sale  of  the  property  seized.  When  ^r)QQTe 
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such  nndertaking  shall  have  been  approTod  and  filed,  as 
hereinbefore  provided,  the  clerk  of  the  conrl  shall  immedi- 
ately, npon  the  same  being  filed,  index  the  same  in  the  index- 
book  in  his  office,  nnder  which  executions  are  indexed, 
under  the  title  of  the  suit  in  which  the  execution  is  issued. 

fl420.  If  the  property  is  found  to  belong  to  the  defend- 
,  the  finding  does  not  prejudice  the  right  of  the  claimant, 
to  bring  an  action  to  recover  the  property  so  levied  upon,  or 
damages  by  reason  of  the  levy,  detention,  or  sale. 

SlidTg^'  §  1421.  ZAm'd  188^.1  Where  an  action  to  recover  a  chat- 
iSAbb.li.C.  tel  or  chattels  hereafter  levied  upon  by  virtue  of  an  execu- 
i49.  '  '  tion,  or  several  executions,  or  a  warrant  of  attachment,  or  sev- 
53  Abb.  N.  eral  warrants  of  attachment,  or  to  recover  damages  by  reason 
C.  423.  of  a  levy  or  levies  upon  detention,  sale  or  sales  of  personal  prop- 

1  i^Mi'^*  iSfl  ^^y  hereafter  made,  by  virtue  of  an  execution  or  severalexe- 
i  ill  RTo  <^"^i^^s,  or  a  warrant  of  attachment  or  sevei'al  warrants  of  at- 
16  Mi»c  070.  tachment.  is  brought  against  an  officer  or  against  a  person  who 
acted  by  nis  command  or  in  his  aid,  if  a  bond  or  bonds  or 
written  undertaking  or  undertakings  indemnifying  the  officer 
against  the  levy  or  levies,  or  other  act  or  acts,  has  been  given 
in  behalf  of  the  judfonent  creditor  or  the  several  judgment 
creditors,  or  the  plaintiff  in  the  warrant  or  the  plaintiffs  in 
the  several  warrants,  either  before  or  after  the  commence- 
ment of  the  action,  the  persons  or  person  or  the  several  per- 
sons who  gave  it  to  them,  or  the  survivors,  if  one  or  more  are 
dead,  may  apply  to  the  court  for  an  order  to  substitute  the 
applicant  or  several  applicants  as  defendants  in  the  action  in 
place  of  the  officer  or  of  the  person  so  acting  by  his  command 
or  in  his  aid  ;  and  the  court  shall,  upon  application  of  the 
officer,  or  in  case  of  bis  death,  upon  the  application  of  his  legal 
representatives,  grant  an  order  substituting  the  indemnitors 
as  defendants  in  the  action  in  place  of  the  officer  or  of  the 
persons  so  acting  by  his  command  or  in  his  aid. 

aXN.Y.sn.  §  1422.  [Am'rflSS?.]  Where  the  application  is  made  by  the 
129  N.Y.  86L  officer,  notice  of  the  application  must  be  given  to  the  indemni- 
tors or  their  attorney,  and  also  to  the  attorney  for  the  plaint- 
iff. If  the  pleadings  do  not  sufficiently  show  that  the  case  is 
one  where  the  order  may  be  granted,  the  facts  with  respect 
thereto  must  be  shown  by  affidavit  or  other  competent  proof. 
Where  the  application  is  made  by  the  indemnitors,  or  one  of 
them,  the  motion  papers  must  contain  a  written  consent  to  be 
made  defendant  m  the  action  executed  by  each  person  who 
executed  the  instrument  or  instruments  or  indemnity,  unless 
proof  by  affidavit  is  Tumished  that  those  who  do  not  consent 
are  dead.  Each  consent  must  be  acknowledged  or  proved 
and  certified  in  like  manner  as  a  deed  to  be  recorded  in  the 
county,  and  notice  of  the  application  must  be  given  to  the  at- 
torney of  each  party  to  the  action,  and  if  the  defendant  has 
not  appeared,  notice  must  be  given  to  him  personally. 

23  Abb.  N.C.       §  1^23.  [AnVd  1887.]    Upon  granting  the  ordei*  the  court 
423.     '    '  '  may,  iii  its  discretion,  require  the  idemnitors  to  furnish  addi- 
129N.Y.361.   tional  security  to  the  plamtiff  and  to  pay  the  reasonable  ex- 
penses of  the  defendant,  necessarily  incurred  before  the  order 
IS  granted,  or  it  may  impose  such  other  terms  for  the  security 
of  either  of  the  original  parties  as  justice  requires. 

86  Hun,  119.       §  1424.  [^i»W  1887.]    If  the  idemnity  ^ven  related  to  a 

Sart  only  of  the  property,  the  court  may,  m  a  proper  case, 
irect  that  the  action  be  divided  into  two  actions,  that  the 
idemitors  be  substituted  as  defendants  in  one  without  aifect- 
ing  the  other,  and  that  the  controversy  in  each  aottoa  !>• 
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limited  to  that  part  of  the  property  in  respect  to  which  it  is  to 
be  continued,  where  such  an  order  is  made  a  similar  appli- 
cation may  be  subsequently  made  in  the  action  which  pro- 
ceeds against  the  original  aefendant. 

§  1426.  [Am*d  1887.]  If  the  officer  or  person  acting  by 
his  command^  or  in  his  aid^  is  joined  as  a  defendant,  witn  all 
of  the  idemnitors,  he  may  apply  for  an  order  to  strike  out  his 
name  as  a  defendant.  If  he  is  joined  as  a  defendant  with  one 
or  more,  but  not  all  of  them^  he  m;>y  apply  for  an  order  sub- 
stituting those  who  are  not  joined  with  liim  as  defendants  in 
his  place.  In  either  case  the  application  is  made  in  the  same 
manner  and  is  subject  to  the  same  provisions  as  if  made  as 
prescribed  in  section  fourteen  hunared  and  twenty-one  of 
this  act. 

§  1420.  An  order,  made  as  prescribed  in  the  last  five  MHun,  lia 
sections,  does  not  affect  the  merits  of  the  cause  of  action,  or 
of  the  defence,  except  so  far  as  it  limits  the  controversy  to 
particular  property.  But  if  the  substituted  or  remaining  de 
lendants  recover  jjud^ent,  they  are  entitled  to  single  costs 
only.  If  the  action  is  discontinued,  or  the  complaint  dis- 
missed, a  new  action  may  be  brought,  as  if  the  former  action 
had  not  been  brought.  -• 

§  1427.  [Am'd  1887.]  Where  an  action  is  brought  in  a  -  ...  „ 
case  where  one  or  more  persons  are  entitled  to  make  an  appli-  q  4^ 
cation  for  an  order  of  substitution,  or  where  one  or  more  per- 
sons are  liable  to  be  substituted  as  defendants,  as  prescriiied 
in  section  one  thousand  four  hundred  and  twenty-one  of  this 
act,  the  officer  to  whom  the  instrument  or  instmments  of 
indemnity  was  given  cannot  maintain  an  action  thereupon 
against  a  person  entitled  to  make,  but  who  has  not  made, 
such  an  application,  or  who  is  liable  to  be  but  has  not  been 
substituted  as  a  defendant,  unless  notice  of  the  commence- 
ment of  the  action  against  the  officer,  or  the  person  acting  by 
his  command  or  in  his  aid,  is  given  before  the  trial  thereof,  or  at 
least  ten  days  before  judgment  by  default  is  taken  therein 
*?!ther  to  attorney  or  several  attorneys  whose  name  is  or 
several  names  are  subscribed  to  the  execution  or  several  exe- 
cutions or  warrants  of  attachment  or  several  warrants  of 
attachment,  or  personally  to  the  judpnent  creditor  or  credit- 
ors, or  the  plaintiff  or  several  plaintilTs  in  the  action  in  which 
the  warrant  of  attachment  was  or  several  warrants  of  at- 
tachment were  issued,  or  to  one  of  the  persons  who  executed 
the  instrument  or  instruments  of  indemnity. 

§  1428.  Personal  property  must  be  offered  for  sale,  in  sNYSuppk 
such  lots  and  parcels  as  are  calculated  to  bring  the  highest  $22! 
price.    Except  where  the  officer  is  expressly  authorized,  by 
this  article,  to  sell  property  not  in  his  possession,  personal 
property  shall  not  be  offerea  for  sale,  unless  it  is  present,  and 
within  tine  view  of  those  attending  the  sale. 

§  1420.  At  least  six  days'  previous  notice  of  the  time 
and  place  of  a  sale  of  personal  property,  by  virtue  of  an  exe- 
cution, must  be  given,  by  posting  corispicuously  written  or 
printed  notices  thereof,  in  al  least  three  public  places  of  th') 
town  or  city,  where  the  sale  is  made. 


Digitized  by  VjOOQ  IC 


SM 


SALE  OF  REAL  PROPERTY 


%1430 


ARTICLE  THIRD. 

SAUE,  RjEDBMPnON  AND  CONVBTAWCB  OF  BXAIs  PROPKRTY  ; 

Rights  and  LiABHiiTiss  of  Pbrsons  intkbxstsd. 

redeem,  when   also  a 

creditor. 
I  1467.  Creditor     may     redeem 

again    under  another 

judgment,  or  mortgage. 
1458.  Redemption    by   person 

entitled     to      redeem 

part. 
14fiO.  Redemption  by  owners  of 

undiTided  snares. 

1460.  Id.:  by  creditors  having 
liens  on  undiTided 
shares. 

1461.  Right  to  redeem  not 
u!ecled  by  agreement. 

1462.  To  whom  money  paid  np> 
on  redemption. 

1463.  Certificate  of  satisfaction 
required  to  effect  re> 
demption  by  creditor. 

1464.  What  eyidenoe  a  redeem* 
ing  iudgment  creditor 
must  furnish. 

1465.  Id.;  as  to  mortgage  cred- 
itor. 

1466.  Id.;  as  to  executor  or  ad- 
ministrator. 

1467.  Officers  to  keep  papers 
open  to  inspection ; 
wnen  to  file  them. 

1468.  When  redemption  takes 
effect 

1469.  Certificate  to  be  given, 
when  redemption 
made. 

1470.  Certificate  may  be  ao- 
knowleged  and  record- 
ed. 

1471.  When  and  by  whom  con- 
veyance to  be  execu- 
ted. 

1472.  To  whom  conveyance  f 
be  executed. 

1473.  When  conveyance  made 
to  executor  or  adminis- 
trator; effect  thereof. 

1474.  Assignment  roust  bo  ac- 
knowledged and  filed. 

1475.  Under-sheritf  or  succes- 
sor to  act,  if  sheriff 
dies. 

1476.  Money  may  be  paid,  etc, 
to  under-sheriff,  or 
deputy-sheriff;  who 
sold  property. 

1477.  Application  of  this  ai ti- 
de to  sale  by  coroner, 
or  person  specially  ap- 
pointed, etc. 

1478.  Id.;  where  coroner  or 
person  appointed  dies, 
etc. 


S  1430.  To  what  leasehold  proper- 
ty this  article  applies. 

1431.  Real   property    held    in 

trust,  when  liable   to 
execution. 

1432.  Equity   of    redemption; 

when  not  to  be  sold. 

1433.  Direction  to  be  endorsed 

on  execution. 

1434.  Notice  of    sale    of  real 

properly;  how  given. 

1435.  Property ;  how  described 

therein.    Part  may  be 
sold. 

1436.  Penalty  for   irregularity 

in  sale. 

1437.  Manner    of    conducting 

sale. 

1438.  Sheriff  to  make  duplicate 

certificate  of  sale. 
1489.  Certificate  to  be  record- 
ed, etc. 

1440.  Title  to  real  property  not 

divested  before  deed. 

1441.  Rights  of  holder  of  the 

property  during  inter- 
mediate period. 

1442.  Order  to  prevent  waste: 

when  and  how  applied 
for. 

1443.  Proceedings    to    punish 

violation  of  the  order. 

1444.  Mode  and  extent  of  pun- 

ishment 

1445.  How  warrant,  etc.,  super- 

seded. 

1446.  When  and  how  real  pro- 

perty sold  may  be  re- 
deemed. 

1447.  By  whom  such  redemp- 

tion may  be  made. 

1448.  Such  redemption  avoids 

the  sale. 

1449.  When   creditor  may  re- 

deem. 
1460.  What  sum  to  be  paid,  etc., 
when      creditor       re- 
deems. 

1451.  Redemption  by  another 

creditor    from    a    re- 
deeming creditor. 

1452.  Id.:   when     second     re- 
^   aeemlng   creditor  has 

the  prior  lien. 
1458.  Subsequent  redemptions 
by  other  creditors. 

1454.  When  creditor  may  re- 

deem     after      fifteen 
monthn. 

1455.  When   redemption  must 

be    made    at  sheriff's 
office. 

1456.  Original  purchaser  may 


§  1430.  Tb©  expression,  "  real  property,"  as  used  iu  tiii« 
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and  the  succeeding  article,  includes  leasehold  property,  where 
the  lessee  or  his  assignee  is  possessed,  at  the  time  of  the  sale, 
of  at  least  five  years  unexpired  term  of  the  lease,  and  also  oi 
the  building  or  Duildings,  if  any,  erected  thereupon. 

§  1431.  Real  property,  held  by  one  person,  in  trust  or 
for  the  use  of  another,  is  liable  to  levy  and  sale  by  virtue  of 
an  execution  issued  upon  a  judgment  recovered  against  the 
person,  to  whose  use  it  is  so  held,  in  a  case  where  it  is  pre- 
scribed by  law,  that,  by  reason  of  the  invalidity  of  the  trust, 
an  estate  vests  in  the  beneficiary ;  but  special  provision  is 
not  otherwise  made  by  law,  for  the  mode  of  subjecting  it  to 
his  debts. 

§  1482.  The  judgment  debtor's  equity  of  redemption,  in 
real  property  mortgaged,  shall  not  he  sold  by  virtue  of  an 
execution  issued  upon  a  judgment  recovered  for  the  mortgage 
debt,  or  any  part  thereof. 

§  1483.  Where  an  execution  against  property,  is  issued  78  Hun,  79. 
upon  a  judgment  specified  in  the  last  section,  to  the  county 
where  the  mortgaged  property  is  situated,  the  attorney,  or 
other*per8on  who  subscribes  it,  must  indorse  thereupon  a  di- 
rection to  the  sherifT,  not  to  levy  it  upon  the  mortgaged  prop- 
erty, or  any  part  thereof.  The  direction  must  briefiy  describe 
the  mortgaged  property,  and  refer  to  the  book  and  page, 
where  the  mortgage  is  recorded.  If  the  execution  is  not  col- 
lected out  of  the  other  property  of  the  judgment  debtor,  the 
sheriff  must  return  it  wholly  or  party  unsatisfied,  as  the  case 
requires. 

§  1434.    [Am*d  1896.]    The  sheriff  who  sells  real  property,  79  Hmi,  I4i. 
by  Tirtaeof  an  execation,  most  previoosly  give  public  notice 
of  the  time  and  place  of  the  sale,  as  follows : 

1.  A  written  or  printed  notice  thereof  most  be  oonspion- 
oosly  fastened  np,  at  least  forty- two  days  before  the  safe,  in 
three  public  places,  in  the  town  or  city  where  the  sale  is  to 
t  ike  place,  and  also  in  three  public  places,  in  the  town  or  dty 
where  the  proper^  is  sitnated,  if  the  sale  is  to  take  place  in 
anoUier  town  or  city. 

2.  lAm*d  1896.]  A  copy  of  the  notice  most  be  published 
at  least  once  in  each  of  the  six  weeks,  immediately  preoedins 
the  sale,  in  a  newspaper  published  in  the  connty,  or  published 
in  an  incorporated  village,  a  part  of  which  is  with'n  the 
county;  if  there  is  a  newspaper  published  in  such  county  or 
village;  or,  if  there  is  none,  in  the  newspaper  printed  at  Al- 
bany, in  which  legal  notices  are  required  to  be  published.* 

§  1436.  In  each  notice,  specified  in  the  last  section,  the  29  Abb.N.C 
real  property  to  be  sold  must  oe  described  with  common  cer-  **•• 
tainty,  by  setting  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  -f  there  is  any,  or  by  some  other 
appropriate  description.  The  validity  of  a  sale  is  not  afTect- 
ed  by  the  fact,  that  the  property  sold  is  part  only  of  the 
property  advertised  to  be  sold. 

§  1436.  A  sherifT  who  sells  real  property,  by  virtue  of 
an  execution  without  having  given  notico  thereof,  as  pre- 
scribed in  the  last  two  sections,  or  otherwise  than  as  prescrib- 
ed in  this  chap^r,  forfeits  one  thousand  dollars  to  the  party 
injured,  in  addition  to  the  damages  which  the  latter  sustains 
thereby. 

§  1437.  Where  real  property,  ofTered  for  sale  by  virtue   n  Han,  W 
of  an  execution,  consists  of  two  or  more  known  lots,  tracts,  or 
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parcels,  each  lot,  tract,  or  parcel  must  be  separately  exposed 
for  sale.  If  a  person  who  is  the  owner  of,  or  is  entitled  by 
law  to  redeem,  a  distinct  parcel  of  the  property,  of  any  other 
description,  requires  that  parcel  to  be  exposed  for  sale  sep- 
arately, the  sheriff  must  expose  it  accordingly.  No  more  real 
property  shall  be  exposed  for  sale,  than  it  appears  to  be  nec- 
essary to  sell,  in  order  to  satisfy  the  execution. 

T9  Hun,  142.  §  1438.  The  sheriff,  who  sells  real  property,  by  virtue  of 
an  execution,  must  make  out,  subscribe,  and  acknowledge  be- 
fore an  officer  authorized  to  take  the  acknowledgment  of  a 
deed,  duplicate  certificates  of  the  sale,  containing : 

1.  The  name  of  each  purchaser,  and  the  time  when  the  flvtle 
was  made. 

2.  A  particular  descnption  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 

§  1430.  The  sheriff  must,  within  ten  days  after  the  sale, 
file  one  of  the  duplicate  certificates,  in  the  office  of  the  clerk 
of  the  county,  and  deliver  another  to  the  purchaser.  If  there 
are  two  or  more  purchasers,  a  certificate  must  be  delivered 
to  each.  The  clerk  must  immediately  record  the  certificate 
in  a  book,  kept  by  him  for  that  purpose,  and  must  ind^  the 
record,  to  the  name  of  the  judgment  debtor.  His  fees  for  so 
doing  must  be  paid  by  the  sheriff,  as  part  of  the  expenses  of 
the  sale. 

89  N.  Y.  634.       §  1440.  [AnVd  1881.]    The  right  and  title  of  a  judgment 
128  Id.  190,   debtor  or  of  a  person  holding  under  him  or  deriving  title 
198.  through  him  to  real  property  sold  by  virtue  of  an  execution 

is  not  divested  by  the  sale  until  the  expiration  of  the  period 
within  which  it  can  be  redeemed  as  prescribed  in  this  article 
and  the  execution  of  the  sheriff's  deed.  But  if  the  property 
Is  not  redeemed  and  a  deed  is  executed  in  pursuance  of  tlie 
sale,  the  grantee  in  the  deed  is  deemed  to  have  been  vested 
with  the  legal  estate  from  the  time  of  the  sale.  And  if  the 
title  oi  such  grantee  or  his  assigns  is  adjudged  for  any  reason 
or  cause  whatsoever  to  be  null  and  voia  in  any  action  for  that 
■  purpose  brought  by  the  judgment  debtor  or  his  assigns,  such 
judgment  shall  have  no  lorce  or  effect  unless  within  twenty 
days  after  the  entry  of  such  judgment  the  plaintiff  shall  pay 
to  such  grantee  or  his  assigns  the  sum  of  money  which  was 
paid  upon  the  sale,  with  interest  from  the  time  of  the  sale  as 
prescnbed  in  this  article,  including  the  costs  and  expenses  of 
said  defendant  in  defending  the  action  in  which  such  judg- 
ment was  recovered,  to  be  adjusted  by  a  judge  of  the  court 
in  which  said  action  is  brought,  and  in  the  event  of  {>laintiff's 
failuretopay  such  purchase-money  and  expenses  within  the 
time  aforesaid,  saidf  title  shall  be  valid  in  said  grantee,  and  in 
case  such  judgment  has  heretofore  been  recovered  ana  an  ap- 
peal has  been  taken  therefrom  which  is  now  pending,  and 
such  judgment  shall  be  affirmed  on  final  appeal,  the  same 
shall  have  no  force  or  effect  unless  within  twenty  days  after 
the  entry  of  judgment  of  affirmance,  the  plaintiff  shall  pay  to 
such  grantee  or  his  assigns  the  sum  of  money  which  was  paid 
upon  the  sale,  w^ith  interest  as  aforesaid,  including  the  costs 
and  expenses  of  the  defendant  as  aforesaid,  in  prosecuting 
any  appeal  from  such  jjudgment,  and  in  the  event  of  plaintiffs 
failure  so  to  do,  said  title  shall  be  valid  in  said  grantee. 

§  1441.    The  person  entitled  to  the  possession  of  real 
property,  sold  by  virtue  of  an  execution,  as  prescribed  in  the 
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last  section,  may,  during:  the  period  therein  specified,  use  and 
enjoy  the  same  as  follows,  without  being  chargeable  with 
oommitting  waste : 

1.  H«  may  use  and  enjoy  it  in  lil«e  manner,  and  for  the  like 
purposes,  as  it  was  used  and  enioyed  before  the  sale,  doing  no 
permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building  or  other 
erection  thereupon.  But  this  suboivision  does  not  permit  an 
alteration  in  the  form  or  structure  of  the  building  or  other 
erection- 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  course 
of  husbandry  j  but  he  is  not  ent  itled  to  a  crop,  growing  there- 
on, at  the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  anv  wood  or  timber  on  the  land  to  the 
necessary  reparation  of  a  fence,  building  or  other  erection, 
which  was  thereupon  at  the  time  of  the  s^e. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  neces- 
sary firewood  therefrom  for  use  in  his  household. 

§  1442.  If^  at  any  time  during  the  period  allowed  for  re- 
demption, the  judgment  debtor,  or  any  other  person  in  pos- 
session of  the  property  sold,  commits,  or  threatens  to  commit, 
or  makes  preparations  for  committing,  waste  thereupon,  the 
supreme  court,  or  any  justice  thereof,  within  the  judicial  dis- 
trict, or  the  county  judge  of  the  county,  in  which  the  prop- 
erty, or  any  part  thereof  j  is  situated,  may,  upon  the  applica- 
tion of  the  purchaser,  or  his  assi^ee.  or  the  agent  or  attorney. 
of  either,  and  proof,  by  affidavit,  of  the  facts,  grant,  without 
notice,  an  order,  restraining  the  wrong-doer  from  committing 
waste  upon  the  property. 

§  1448.  If  the  person,  against  whom  such  an  order  is 
granted,  commits  waste  in  violation  thereof,  after  the  service 
upon  him  of  the  order,  with  a  copy  of  the  affidavit  upon 
which  it  was  granted,  the  court,  or  judge,  ui>on  proof,  by  affi- 
davit, of  the  facts,  may  grant  an  oraer,  requiring  him  to  show 
cause,  at  a  time  and  place  therein  specined,  why  he  should 
not  be  punished  for  a  contempt. 

§  1444.  If,  upon  the  return  of  the  order  to  show  cause,  it 
satisfactorily  appears,  that  the  person,  required  to  show  cause, 
has  violated  the  former  order,  the  court  or  jud^e  may  either 
punish  him,  as  prescribed  by  law,  for  the  punishment  of  a 
contempt  of  a  court  of  record,  other  than  a  criminal  contempt ; 
or  may  grant  a  warrant,  directed  to  the  sheriff  of  the  county, 
reciting  the  former  order,  and  the  violation  thereof,  and  com- 
manding the  sheriff  to  commit  the  wrong  doer  to  close  con- 
finement, for  a  term  specified  therein,  not  more  than  one 
2 ear.  A  person  thus  committed  cannot  be  admitted  to  the 
berties  of  the  jail. 

§  1446.  The  warrant  may  be  superseded,  and  the  prison- 
er discharged,  by  an  order,  in  the  discretion  of  the  court  or 
judge  committing  him,  upon  his  executing,  to  the  person  who 
applied  for  the  warrant,  an  undertaking,  in  a  sum  fixed,  and 
with  sureties  approved,  by  the  court  or  judge,  to  the  effect, 
that  he  will  pay  any  judgment,  which  the  applicant,  or  bis  as- 
signee, or  otner  representative,  may  recover  against  him,  by 
reason  of  any  waste  theretofore  or  thereafter  committed  on 
the  property  ;  and  upon  his  paying  to  the  applicant,  for  the 
costs  and  expenses  of  the  proceedings,  a  sum,  fixed  l^v  the 
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127  N  T.  815.  §  1446.  Within  one  year  after  tlie  sale  of  real  property, 
'by  virtue  of  an  execution,  a  person,  specified  in  the  next  seo- 
tk>n,  may  redeem  it,  by  paying  to  the  purchaser,  his  executor, 
administrator,  or  assignee,  or  to  the  sheriff  who  made  the  sale, 
for  the  use  of  the  person  so  entitled  thereto,  the  sum  of  money 
which  was  paid  upon  the  sale,  with  interest  from  the  time  of 
the  sale,  at  the  rate  of  ten  per  centum  a  year. 

§  1447.  The  redemption  specified  in  the  last  section,  may 
be  made,  either  by  the  iudgment  debtor,  whose  right  and 
title  were  sold,  or  by  his  neir,  devisee  or  grantee,  who  has  ac- 
quired, by  inheritance,  devise,  deed,  sale,  by  virtue  of  a  mort- 
gage or  of  an  execution,  or  bv  any  other  means,  an  absolute 
utle  to  the  property  proposed  to  be  redeemed  ;  or,  in  a  case 
specified  in  section  one  thousand  four  hundred  and  fifty-eight 
or  one  thousand  four  hundred  and  fifty-nine  of  this  act,  to  a 
portion  thereof. 

§  1448.  Upon  payment  being  made,  by  a  person  entitled 
to  redeem  real  property,  as  prescribed  in  the  last  two  sec- 
tions, the  sale  of  the  property  redeemed,  and  the  certifi- 
cates of  the  sale  as  far  as  they  relate  thereto,  become  null  and 
void. 

§  1440.  Real  property,  sold  by  virtue  of  an  execution, 
wmch  remains,  at  the  expiration  of  one  year  after  the  sale, 
unredeemed  by  the  person  or  persons  entitled  to  redeem  it^  as 
prescribed  in  the  last  three  sections,  may  be  redeemed,  with- 
in three  months  after  the  expiration  of  the  year,  by  the  cred- 
itors specified,  and  upon  the  terms  and  in  the  manner  pre- 
scribed, in  the  following  sections  of  this  article. 

82  Han  «24.  §  1460.  In  a  case  specified  in  the  last  section,  a  creditor, 
»^^  having  in  his  own  name,  or  as  executor,  administrator,  as' 
signee,  trustee,  or  otherwise,  a  judgment  rendered,  or  a 
mortgage  duly  recorded,  at  any  time  before  the  expiration  of 
fifteen  months  from  the  time  of  the  sale,  which  is  a  lien  upon 
the  real  property  sold^  may  redeem  that  property,  by  payine 
the  sum  of  money,  which  was  paid  upon  tne  sale  tnereof,  with 
interest  at  the  rate  of  seven  per  centum  a  year  from  the  time 
of  the  sale,  and  executing  a  certificate  of  satisfaction,  as  pre- 
scribed in  section  one  thousand  four  hundred  and  sixty  three 
of  this  act. 

§  146 1.  Where  a  creditor  has  redeemed  real  property,  as 

Erescribed  in  the  last  section,  any  other  creditor,  who  might 
ave  redeemed  it  from  the  purchaser,  as  therein  prescriTOd, 
may  redeem  it  from  the  first  redeeming  creditor,  as  follows  : 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his 
executor,  administrator,  or  assignee,  the  sum  paid  by  him  to 
redeem  the  property,  with  interest  at  the  rate  of  seven  per 
centum  a  year,  from  the  time  of  his  redemption. 

2,  He  must  execute  a  certificate  of  satisfaction,  relating  to 
bis  judgment  or  mortgage,  in  like  manner  as  the  first  redeem- 
ing creditor  was  required  to  do. 

8.  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first 
creditor  redeemed,  is  prior  to  the  iudgment  or  mortgage  of 
the  second  creditor,  the  second  creditor  must  also  pay  to  the 
first  creditor,  the  sum  specified  in  the  certificate  of  satisfac- 
tion, executed  by  him  upon  his  redemption,  with  interest  at 
the  rate  of  seven  per  centum  a  year,  from  the  time  of  his  re- 
demption ;  unless  the  first  redeeming  creditor's  judgment,  or 
mortgage  had  ceased,  when  be  redeemed,  to  be  a  hen  as  agamst 
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the  second  redeeming  creditor  ;  in  which  case,  the  latter  need 
not  pay  any  part  of  uie  sum,  specified  in  the  certificate. 

§  1452.  Where  the  lien  of  the  second  redeeming  credit- 
or's judgment  or  mortgage,  is  prior  to  that  of  the  first  redeem- 
ing creditor's  judgment  or  mortgage,  so  that  the  former  re- 
deems, without  paying  the  sum,  specified  in  the  latter's  certi- 
ficate of  satisfaction,  the  latter  may,  without  executing 
another  certificate  of  satisfaction,  again  redeem  from  the 
former,  or  from  any  subsequent  redeeming  creditor^  in  a  case, 
where  he  would  have  been  entitled  to  redeem,  if  his  first  cer- 
tificate had  not  been  executed  ;  and  he  has  the  same  rightSy 
with  respect  to  any  creditor  redeeming  from  him,  as  if  his 
first  certificate  had.  been  executed,  when  he  made  ms  second 
redemption. 

§  1453.  A  third  or  other  creditor,  who  might  have  re- 
deemed, as  prescribed  in  the  last  four  sections,  may  redeem 
from  the  second  or  any  other  creditor,  who  has  redeemed,  in 
the  manner,  and  upon  the  terms  and  conditions,  prescribed  in 
the  last  two  sections. 

§  1454.  A  creditor,  who  might  have  redeemed  within  i^oN.T  iUL 
fifteen  months  after  the  sale,  as  prescribed  in  the  last  four  '  * 

sections  may  redeem  from  any  other  redeeming  creditor, 
although  the  fifteen  months  have  elapsed ;  provided,  that  he 
thus  r^eems  within  twenty-four  hours  after  the  last  previous 
redemption. 

§  1455.  A  redemption,  made  by  a  creditor,  on  or  after 
the  last  day  of  the  fifteen  months,  must  be  made  at  the  sher- 
ifTs  office  of  the  county.  The  sheriff,  or  his  under-sheriff,  or  a 
deputy-dieriff,  in  his  behalf,  must  attend  at  the  sherilTs  office^ 
for  that  purpose,  on  the  last  day  of  the  fifteen  months,  and  on 
each  day  thereafter,  in  which  a  redemption  can  be  made,  dur^ 
ing  the  time  when  tne  sherifTs  office  is  required  by  law  to  be 
kept  open.  In  the  absence  of  the  sheriff,  the  redemption  may 
be  made,  by  paying  the  necessary  money,  and  delivering  the 
necessary  papers,  ^  the  under-sheriff,  or  to  any  deputy-sher- 
iff, present  at  the  sherifTs  office.'  If  the  term  of  office  of  the 
sheriff,  who  made  the  sale,  has  expired,  and  he,  or  his  under- 
^eriff,  or  a  dexMity-sheriff  authorized,  in  his  behalf,  to  receive 
the  necessary  money  and  the  necessary  papers,  is  not  present, 
the  money  may  be  paid,  and  the  papers  may  be  deUvered,  to 
the  sherili  then  in  office,  or  to  the  under-sheriff  or  a  deputy- 
sheriff  of  the  latter. 

§  1456.  If  the  purchaser,  at  the  execution  sale,  of  prop* 
erty,  which  can  be  redeemed  by  a  creditor,  as  prescribed  in 
this  article,  is  also  a  creditor  of  the  judgment  debtor,  and  as 
such  could  redeem  from  a  purchaser,  or  a  redeeming  creditor, 
he  may  avail  himself  of  his  jud^ent  or  moitgage,  to  redeem 
from  any  other  redeeming  creditor. 

§  1457.  The  judgment  creditor,  by  virtue  of  whose  exe-  7»  Hun,  14a 
cation  real  property  nas  been  sold,  cannot  avail  himself  of 
the  judgment,  upon  which  the  execution  was  issued,  to  re- 
deem the  property :  nor,  except  as  otherwise  specially  pre- 
scribed in  this  article,  can  a  creditor,  who  has  once  redeemed, 
avail  hin^elf  of  the  same  judgment  or  mortgage,  to  redeem 
again.  But  if  either  has  another  judgment  or  mortgage, 
which  would  entitle  him  to  redeem,  he  may  avail  himself 
thereof  for  that  purpose,  hi  the  same  maaaer  aod  on  the  same 
terms^  as  any  other  oreoiton  OOqIc 
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fl458 .  Where  a  person,  who  has  an  absolute  title  to,  or  a 
gment  or  mortgage,  which  is  a  lien  upon,  a  distinct  parcel 
only  of  the  real  property,  sold  by  virtue  of  an  execution, 
would  be  authorized,  by  this  article,  to  redeem  the  property, 
if  his  title  or  lien  extended  to  the  whole,  he  may  redeem 
from  a  purchaser,  the  entire  property  sold,  or  from  a  prior 
redeeming  cre.ditor,  the  entire  property  redeemed  by  that 
creditor;  except  that  if  his  title  or  lien  extends  to  a  ^stinct 
parcel  only  of  one  or  more  parts  of  the  property,  which  were 
separately  sold,  he  can  reaeem,  from  a  purchaser,  only  the 
part  or  parts  thus  separately  sold,  in  which  his  distinct  par- 
cel is  included. 

§  146©.  Where  two  or  more  persons  own  undivided 
shares,  as  joint  tenants,  or  as  tenants  in  common,  in  real 
property,  sold  by  virtue  of  an  execution,  or  in  a  distinct  par- 
cel thereof,  which  has  been  separat-ely  sold ;  each  of  them 
may  redeem,  from  the  purchaser,  as  prescribed  in  sections 
one  thousand  four  hundred  and  forty-six  and  one  thousand 
four  hundred  and  forty-seven  of  this  act,  the  share  or  interest 
belonging  to  him,  by  paying  a  part  of  the  purchase  money, 
bid  for  the  property,  or  for  that  distinct  parcel  thereof,  bear- 
ing the  same  proportion  to  the  whole  as  the  share  of  interest, 
proposed  to  be  redeemed,  bears  to  the  property,  or  distinct 
parcel  separately  sold,  of  which  it  is  a  part ;  together  with 
interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at  the 
rate  of  ten  per  centum  a  year. 

§  1460.  Where  the  judgment  or  mortgage  of  a  creditor, 
entitled  to  redeem,  is  a  lien  upon  an  undivided  share,  speci- 
fied in  the  last  section,  he  may  redeem,  from  a  purchaser, 
that  undivided  share,  by  paying  him  the  same  proportion  or 
the  purchase  money,  which  the  owner  must  have  paid  to  re- 
deem it,  as  prescribed  in  tlie  last  section  ;  or  he  may  redeem, 
from  a  prior  redeeming  creditor,  the  entire  property  redeem- 
ed by  the  latter,  with  fike  effect  and  in  the  same  manner  as  if 
his  lien  attached  to  the  whole. 

§  1461.  The  sheriff,  the  purchaser,  the  judgment  credi- 
tor or  a  redeeming  creditor,  cannot,  by  his  agreement  or 
other  act,  in  any  manner  impair  or  prejudice  the  right  of  any 
other  person  to  redeem,  as  prescribed  in  this  article. 

§  1462.  The  money  required  to  be  paid  by  a  creditor,  in 
order  to  effect  a  redemption  of  real  property,  as  prescribed 
in  this  article,  may  be  paid  to  the  purchaser  or  creoitor,  from 
whom  the  property  is  to  be  redeemed,  his  executor,  adminis- 
trator or  assignee ;  or  it  may  be  paid,  for  the  use  of  the  per- 
son so  entitlea  thereto,  to  the  sheriff  who  made  the  sale. 

§  1463.  The  certificate  of  satisfaction,  required  to  be 
122N.T.822.  executed  by  a  creditor,  in  order  to  effect  a  redemption  of 
real  property,  must  be  acknowleged  or  proved,  and  certified. 
In  like  manner  as  a  deed  to  be  recorded  in  the  county ;  must 
describe,  with  reasonable  certainty,  the  judgment  or  mort- 
gage unaer  which  he  redeems,  and  specify  the  sum  due  there- 
upon ;  and  must  state,  that  the  redemption  satisfies  the  judg- 
ment or  mortgage,  in  full,  or  to  a  specified  amount.  It  must 
be  filed  in  the  county  clerk's  office,  at  or  before  the  time  when 
the  money  is  paid  to  effect  the  redemption,  unless  the  money 
is  paid  to  the  sheriff ;  in  which  case,  the  certificate  must  also 
be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  office,  as  prescribed  in  seotioo 
one  thousand  four  hundred  and  sixty-seven  of  this  acU 
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The  county  clerk,  immediately  after  the  execution  and  re- 
cording of  the  deed,  must  enter  in  his  docket,  the  satisfac- 
tion, or  partial  satisfaction,  of  a  judgment  specified  in  a  cer- 
tificate so  filed,  as  required  by  law,  when  a  judgment  is 
collected,  by  virtue  of  an  execution.  If  a  mortgage,  specified 
in  the  certificate,  is  recorded  in  his  office,  he  must  cancel  and 
discharge  the  mortgage  of  record,  if  it  is  satisfied  by  the  cer- 
tificate ;  or,  if  it  is  only  partially  satisfied,  he  must  make  a 
minute  of  the  partial  satisfaction,  upon  the  record  thereof. 
If  the  property  mortgaged  is  situatea  in  a  county,  in  which 
there  is  a  register,  the  county  clerk  must  transmit  a  certified 
copy  of  the  certificate  to  the  register,  who  must,  in  like  man- 
ner, cancel  and  discharge  the  mortgage  of  record,  or  make  a 
minute  of  the  partial  satisfaction  thereof.  The  clerk's  and 
register's  fees,  for  performing  the  services  specified  in  this 
section,  must  be  paid  by  the  sheriff:  who  may  require  the 
person  entitled  to  a  deed  to  pay  him  tne  amount  thereof,  be* 
lore  the  deed  is  delivered. 

§  1464.  In  order  to  entitle  a  creditor  by  judgment  to  re- 
deem real  property,  as  prescribed  in  this  articYo,  he  must, 
when  he  redeems,  file  in  the  county  clerk's  ofSce,  or  deliver 
to  the  sheriff,  as  the  case  requires,  the  following  evidence  of 
his  right : 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he 
claims  the  right  to  redeem,  duly  certified  by  the  county  clerk. 

a.  Each  assignment  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  assignment  so  filed  or  delivered  must 
be  acknowledged  or  proved,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded,  or  the  execution  thereof  must  be 
proved,  by  the  affidavit  of  the  creditor,  or  of  a  witness  there- 
to ;  unless  it  has  been  filed,  and  entered,  as  prescribed  in 
article  third  of  title  first  of  chapter  eleventh  of  this  act,  in 
which  case,  a  certified  copy  thereof  must  be  filed  or  delivered. 

8.  An  affidavit,  made  oy  him,  or  his  attorney  or  agent^ 
stating  truly  the  sum  remaining  unpaid  on  the  judgment,  ai 
tie  time  of  claiming  the  right  to  redeem, 

§  1466.  In  order  to  entitle  a  creditor  by  mortgage  to  re- 
deem real  property,  as  prescribed  in  this  article,  he  must, 
when  he  reoeems,  file  in  tne  county  clerk's  office,  or  deliver 
.  to  the  sheriff,  the  following  evidence  of  his  right : 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  right 
to  redeem,  duly  certified  by  the  clerk  or  register  of  the 
county. 

2.  Each  assignment  of  the  mortgage,  which  is  necessary  to 
establish  his  right,  acknowledged  or  proved,  and  certifietf,  as 
prescribed  in  the  last  section  for  an  assignment  of  a  judg- 
ment, unless  it  has  been  recorded ;  in  which  case  a  certified 
copy  of  the  record  must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him,  or  by  his  attorney  or  agent, 
stating  truly  the  sum  remaining  unnaid  on  the  mortgage,  at 
the  time  of  claiming  the  right  to  redeem. 

§  1466.  In  either  of  the  cases  specified  in  the  last  two 
sections,  if  the  person,  proposing  to  redeem,  claims  to  be  en- 
titled so  to  do,  by  reason  of  his  being  an  executor  or  adminis- 
trator of  a  person,  who,  if  living,  would  be  entitled  to  redeem, 
he  must  file  or  deliver,  with  the  other  papers  therein  pre- 
scribed, a  certified  copy  or  a  sworn  copy  of  his  letters  testa- 
mentary, or  letters  of  administration. 
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§  1467.  The  sheriff  to  whom  one  or  more  paoers,  speci- 
fied in  the  last^four  sections,  are  delivered,  must  Keep  them 
open,  at  all  reasonable  times  during  the  period  allowed  for 
redemption,  to  the  inspection  of  all  persons  interested.  He 
must  have  all  those  papers  at  the  sheriff's  office,  at  the  times 
when  he  is  required  to  attend  thereat,  for  the  purpose  of  en- 
abling creditors  to  redeem,  as  prescribed  by  law ;  and  he 
must  file  them  in  the  county  clerk^s  office,  within  three  days 
after  the  execution  of  the  deed. 

/  §  1468.  A  redemption  by  a  creditor  is  effected,  only 
when  he  has  paid  all  the  money  required  to  be  paid,  and  filed 
or  delivered  all  the  papers,  required  to  be  filed  or  delivered, 
as  prescribed  in  this  article ;  and  a  waiver  of  any  of  those  re- 
qmrements  is  void,  as  against  a  person  who  is  entitled  subse- 
quently to  redeem.  Where  a  redemption  is  thus  effected,  it 
vests  in  the  redeeming  creditor  all  the  right,  title  and  interest, 
which  the  purchaser  acquired  by  the  sale. 

§  1469.  Where  a  redemption  is  nuu^e,  as  prescribed  in 
this  article,  the  officer  or  otner  person,  to  whom  money  is 
paid,  or  a  paper  is  delivered,  for  the  purpose  of  effecting  the 
redemption,  must  execute  and  deliver,  to  the  person  paying 
the  money  or  delivering  the  paper,  a  certificate,  stating  all 
the  facts  which  transpired  before  nim,  with  respect  to  the  re- 
demption. 

§  1470.  Such  a  certificate  may  be  acknowedged  or  prov- 
ed, and  certified,  in  like  manner  as  a  deed  to  be  recorded  in 
the  county  where  the  property  is  situated.  The  recording 
thereof,  in  the  office  of  the  clerk  or  register  of  that  county,  in 
the  book  for  recording  deeds,  has  the  same  effect,  as  against 
subsequent  purchasers  and  incumbrancers,  as  the  recording 
of  a  conveyance. 

§1471.  [Am'd  1886.1  Immediately  after  the  expiration 
of  fifteen  months  from  the  time  of  sale,  except  where  a  re- 
demption has  been  made  on  the  last  day  of  the  fifteen  months, 
and,  in  that  case,  immediately  after  the  expiration  of  twenty- 
four  hours  from  the  last  redemption,  the  sheriff  who  made  the 
sale  must  execute  the  proper  deed  or  deeds  in  order  to  con- 
vey to  the  person  or  persons  entitled  thereto  the  part  or  parts 
of  the  property  sold,  which  have  not  been  redeemed  by  the 
judgment  debtor,  his  heir,  devisee  or  assignee.  The  deed 
conveys  to  the  grantee  therein  the  right,  title  and  interest 
which  was  sold  by  the  sheriff.  After  the  same  shall  have 
been  recorded  for  twenty  years  in  the  county  where  the  real 
estate  is  situated,  it  shall  be  presumptive  evidence  of  the  facts 
therein  stated. 

§  1472.  If  any  part  of  the  property  remains  unredeemed 
by  a  creditor,  it  must  be  conveyed,  by  the  sheriff,  to  the  pur- 
cnaser  upon  the  sale,  except  wliere  the  certificate  of  sale  has 
been  assigned ;  in  wnich  cose,  it  must  be  conveyed  to  the  last 
assignee.  Any  part  or  parts  of  the  property  sold,  which  have 
been  rendered*  by  a  creditor,  must  be  conveyed  by  the  sheriff, 
to  the  last  redeeming  creditor,  except  where  he  nas  assigned 
the  certificate  of  redemption,  or  has  executed  any  other  as* 
sig^ment  of  his  right,  title,  and  interest  in  the  property  re- 
deemed by  him ;  in  which  case,  it  must  be  conveyed  to  the 
last  assignee. 

*  So  in  origioftl. 

Digitized  by  VjOOQ  IC 


H 147S-1477  SHERIFFS  DEED.  299 

§  1478.  Where  a  person,  entitled  to  a  deed,  dies  before 
the  delivery  of  the  deed,  the  sheriff  must  execute  and  deliver 
the  deed  to  his  executor  or  administrator.  The  property  so 
conveyed  must  be  held,  in  trust  for  the  use  of  the  heirs  or 
devisees  of  the  decedent,  subject  to  the  dower  of  his  widow, 
if  there  is  one ;  but  it  may  be  sold,  in  a  proper 'case,  for  the 

Sayment  of  his  debts,  in  the  same  manner  as  land,  whereof  he 
ied  seized. 

§  1474.  Before  an  assigrnee,  or  his  executor  or  adminis- 
trator, is  entitled  to  a  deed,  as  prescribed  in  the  last  two 
sections,  each  assignment,  under  which  the  deed  is  claimed, 
must  be  acknowleaged  or  proved,  and  certifled,  in  like  man- 
ner as  a  deed  to  be  recorded  in  the  county  where  the  property 
is  situated,  and  must  be  filed  in  the  office  of  the  clerk  of  that 
county. 

§  1476.  Where  a  sheriff  dies,  is  removed  from  office,  or 
becomes  otherwise  disqualified  to  act,  at  any  time  after  mak- 
ing a  sale  of  real  property,  by  virtue  of  an  execution,  the 
property,  or  a  distinct  parcel  thereof,  may  be  redeemed,  by 
paying  tne  necessary  money,  and  delivering  the  necessary 
papers,  to  his  under-sheriff,  who  must  also  execute  and  de- 
liver the  proper  deed  or  deeds  of  property,  not  redeemed  by 
the  judgment  debtor,  his  heir,  cfevisee,  or  grantee.  If  the 
under-sheriff  also  dies,  is  removed  from  office,  or  becomes 
otherwise  disqualified  to  act,  the  property  may  be  redeemed, 
by  paying  the  necessary  money,  and  delivering  the  necessary 
papers,  to  the  sheriff's  successor  in  office,  who  must  also  exe- 
cute and  deliver  the  proper  deed  or  deeds.  The  under- 
sheriff  or  the  sherifTs  successor,  as  the  case  recjuires,  possesses 
all  the  powers,  and  is  subject  to  all  the  duties  and  liabilities 
of  the  dieriff  who  made  the  sjilc,  touching  the  redemption 
and  conveyance  of  property  sold,  and  the  proceedings  rela- 
ting thereto  ;  and  each  provision  of  law,  regulating  those  pro- 
ceedings, and  applicable  to  the  sheriff  who  made  the  sale,  is 
applicable  to  his  under-sheriff  or  successor.  This  section  ap- 
plies where  a  sale  was  made,  either  before  or  after  this  act 
takes  effect. 

§  1476  Where  real  property  is  sold,  by  virtue  of  an 
execution,  bv  the  under-sheriff,  or  a  deputy-sheriff,  in  behalf 
of  the  sheriff,  money  reauired  to  be  paid,  or  a  paper  required 
to  be  delivered,  to  the  sneriff,  in  order  to  effect  a  redemption, 
as  prescribed  in  this  article,  at  any  time  before  the  last  day  of 
the  fifteen  months  from  t  he  time  of  the  sale,  may  be  paid  or 
delivered,  either  to  the  shei-iff,  or  to  the  under-sheriff  or 
deputy-sheriff,  who  made  the  sale. 

§  1477.  Where  real  property  is  sold,  by  virtue  of  an  exe- 
cution, by  a  person  specially  appointed  by  the  court^  as  pre- 
scribed in  section  one  thousand  three  hundred  and  sixty-two 
or  section  one  thousand  three  hundred  and  eighty-eight  of 
this  act.  it  may  be  redeemed,  as  prescribed  in  this  article,  as 
if  it  had  been  sold  by  the  sheriff,  except  as  follows  : 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  last  day  of  the 
fifteen  months  from  the  time  of  the  sale,  must  be  paid  to  the 
officer  who  made  the  sale ;  imless  the  person  entitled  to  re- 
deem, his  agent  or  attorney,  flies  with  t  ne  clerk  of  the  county, 
with  the  paper  or  papers  required  to  be  filed,  or  to  be  deliv- 
ered to  the  sheriff,  for  the  purpose  of  effecting  the  redemp- 
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tion.  his  affidavit,  to  the  effect,  that  the  officer  is  dead ;  or 
has  been  removed ;  or,  whore  ne  is  a  coroner,  that  he  is  no 
longer  in  office  ;  or  that  after  diligent  search,  the  affiant  has 
been  unable  tofind  him  within  the  county  ;  in  which  case,  the 
money  may  be  paid  into  court,  by  pa^nng  it  to  the  county 
treasurer,  to  the  credit  of  the  ciiuse.  with  like  effect,  as  whei*e 
it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter. 

2.  The  provisions  of  section  one  thousand  four  hundred  and 
fifty-five  of  this  act,  apply  to  a  redemption,  upon  a  sale  made 
as  prescribed  in  this  section ;  and  the  officer,  who  sold  the 
property,  must  attend,  as  the  sheriff  is  therein  required  to  at- 
tend. If  he  is  not  present,  the  redemption  may  be  effected, 
as  prescribed  in  that  section,  for  redemption  in  a  case,  where 
the  term  of  office  of  the  sheriff,  who  made  the  sale,  nas  ex- 
pired. 

§  1478.  If,  when  the  period  for  redemption  expires,  a 
coroner,  or  a  person  specially  appointed  by  the  court,  who 
has  sola  real  property,  by  virtue  of^  an  execution,  is  dead,  or 
has  been  removed,  or,  in  the  case  of  a  coroner,  if  he  is  no 
longer  in  office,  the  court  must,  upon  the  application  of  a  per- 
son entitled  to  a  deed,  appoint  a  person,  to  execute  the  aeed 
accordingly. 

ARTICLE  FOURTH. 

Remedies  for  Failure  of  Titlk  to  Real  Property  sold 
and  to  enforce  contribution. 

I  1479.  When  evicted  purchaser  deema. 

may  recover  purchase-  {  1483.  Order  of  contribution, 

money.  1484.  Contribution,     how     en- 

1480.  Remedy  of  Judgment  ere-  forceft  by  means  of  or- 

ditor  thereupon.  iglnal  judgment. 

1481.  Contribution       between  1485.  Rcquisities   to    preserve 

owners   of  real   prop-  the  lien. 

erty.  1486.  Entry   upon  the  docket. 

1482.  Id.;  when  part  owner  re- 

§  1479.  The  purchaser  of  real  property,  sold  by  virtue 
of  an  execution,  his  heir,  devisee,  grantee,  or  assignee,  who  is 
evicted  from  tne  possession  thereof,  or  against  whom  judg- 
ment is  rendered,  m  an  action  to  recover  the  same,  may  re- 
cover the  purchase-money,  with  interest,  from  the  pnerson  for 
whose  benefit  the  pro|>erty  was  sold^  where  the  judgment  was 
rendered,  or  the  eviction  occurred,  in  conseqence,  either  : 

1.  Of  any  irregularity  in  the  proceedings  concerning  the 
sale :  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued 
being  vacated  or  reversed,  or  set  aside  for  irregularity,  or 
error  in  fact. 

I  1480.  Where  final  judgment  is  rendered,  against  the 
defendant,  in  an  action  specified  in  subdivision  first  of  the  last 
section,  the  judgment,  by  virtue  of  which  the  sale  was  made, 
remains,  in  his  Favor,  valid  and  elTectual  against  the  judg- 
ment debtor  therein,  his  executor,  administrator,  heir  or  de- 
visee, for  the  purpose  of  collecting  the  sum  paid  on  the  sale, 
with  mterest  He  may  accordingly  have  a  further  execution 
upon  that  judgment ;  but  the  execution  does  not  affect  a  pur- 
cnaser  in  good  faith,  or  an  incumbrancer  by  mortgage,  judg- 
ment or  otherwise,  whose  title  or  whose  incumbrance  accrued 
before  the  actual  levy  thereof. 

§  1481.  Where  the  real  property  of  two  or  more  persons 

Digitized  by  VjOOQ  I  ^ 


SS 1488-1485  CONTRIBUTION.  801 

is  liable  to  satisfy  a  judgment,  and  the  whole  of  the  judementy 
or  more  than  a  due  proportion  thereof,  has  been  oollectedy 
by  a  sale  of  the  real  property  of  one  or  more  of  them,  by 
virtue  of  an  execution  issued  upon  the  judgment*;  the  p^erson 
so  aggrieved,  or  bis  executor  or  administrator,  may  maintain 
an  action,  to  compel  a  just  and  equal  contribution  oy  all  the 
persons,  whose  real  property  ought  to  contribute  as  prescribed 
m  the  next  section  but  one. 

§  1482.  Where  the  heir,  devisee,  or  grantee,  of  a  judg- 
ment debtor,  havine  an  absolute  title  to  a  distinct  parcel  of 
real  property,  sold  oy  virtue  of  an  execution,  redeems,  as 
prescribed  in  section  one  thousand  four  hundi*ed  and  fifty- 
eieht  of  this  act,  the  property  sold,  or  any  part  or  parts  there- 
of separately  sold,  which  include  his  property  ;  he  may,  in 
like  manner  maintain  an  action,  to  compel  a  just  and  equal 
contribution  by  those,  who  own  the  residue  of  the  property 
thus  redeemed. 

g  1483.  Where  an  action  is  brought,  as  prescribed  in  thd 
last  two  sections,  the  real  property  is  liable  to  contribution  in 
ihe  following  order : 

1.  If  it  comprises  different  nndivided  shares  or  distinct  par- 
cels, which  have  been  conveyed  by  the  judgment  debtor,  they 
are  liable  in  succession,  commencing  with  the  portion  last  con- 
veyed. 

aL  If  it  comprises  different  undivided  shares  or  distinct  par- 
cels, which  have  been  sold  by  virtue  of  two  or  more  execu- 
tions, they  are  liable  in  succession,  commencing  with  the 
portion  sold  under  the  last  and  youngest  judgment. 

8.  If  it  c<Mnprises  different  undivided  shares  or  distinct  par- 
cels, some  of  which  have  been  conveyed  by  the  judgment 
debtor,  and  some  of  which  have  been  sold  by  virtue  of  one  or 
more  executions,  they  are  respectively  liable  in  succession, 
according  to  the  order  prescribed  in  the  first  and  second  sub- 
divisions of  this  section. 

g  1484.  For  the  purpose  of  enforcing  contribution,  as 

grescribed  in  the  last  section,  the  court-,  in  which  the  action 
I  brought,  may,  and  m  a  proper  case,  must-,  permit  the  plain- 
tiff to  use  the  original  judgment,  and  to  collect,  by  an  execu- 
tion issued  thereupon,  out  of  any  real  property  subject  to  the 
Uen  thereof,  the  sum  which  ought  to  be  contributed  by  that 
property.  For  that  purpose  the  lien  of  the  original  judgment, 
upon  that  real  property,  when  preserved,  as  prescribea  in  the 
next  section,  continues,  for  the  term  prescribed  in  sections  one 
thousand  two  hundred  and  fifty-one  and  one  thousand  two 
hundred  and  fifty-five  of  this  act,  to  the  extent  of  the  sum, 
which  ought  to  be  so  contributed,  notwithstanding  the  pay- 
ment made  by  the  party  seeking  contribution.        ^    ^ 

g  1486.  The  lien  of  the  original  judgment  may  be  pre- 
served, as  prescribed  in  the  last  section,  by  filing^  in  the 
clerk's  office  of  the  county  where  the  real  property  is  situated, 
within  twenty  days  after  the  pasrment,  for  which  contribution 
is  claimed,  an  affidavit,  in  behalf  of  the  person  aggrieved, 
stating  the  sum  paid,  and  his  claim  to  use  the  judgment  for 
the  reimbursement  tnereof,  with  a  notice,  requiring  the  clerk 
to  make  the  entries  specified  in  the  next  section.  But  the  lien 
is  not  preserved,  as  against  a  grantee  or  mortgagee  in  ^ood 
faith,  for  a  valuable  consideration,  without  notice,  and  be- 
fore the  entries  are  actually  made. 
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§  1486.  On  filing  the  affidavit  and  notice,  the  clerk  must 
make,  upon  the  docket  of  the  judgment,  an  entry,  stating  the 
sum  paid,  and  that  the  judgment  is  claimed  to  be  a  lien  to 
that  amount.  Where  it  is  desired  to  preserve  the  lien,  upon 
property  situated  in  two  or  more  counties^  a  similar  affidavit 
and  notice  must  be  filed  with,  and  a  similar  entry  made  by, 
the  olerk  of  each  county. 

TITLE  ra. 
Execution  against  the  person, 
i  1487.  In  what  cases  execution  been  taken. 

maybe  issued  against       g  1492.  New  execution  may  issue 
the  person.  after  escape. 

1488.  Id.;  against  a  woman.  1493.  Id.;    when     debtor    dies 


1489.  When  execution  against  charged  in  execution. 

f property  must  be  first  1494.  Id.;  when    creditor   dis- 

ssued.  charges    debtor    after 


1490.  Simultaneous  executions  thirty  days. 

not     allowed     against  1496.  New  execution  not  to  be 

property  and  person.  enforced   against   real 

1491.  Id.;    when     debtor    has  property  sold,  etc. 

3^  Abb,  N.  §  14Q'7.  lAm'd  1879.]  Where  a  judgment  can  be  en- 
C  78,  '  *  forced  by  execution,  as  prescribed  in  section  one  thousand 
two  hundred  and  forty  of  this  act,  an  execution,  against  the 
person  of  the  judgment  debtor,  may  be  issued  thereupon, 
subiect  to  the  exception  specified  in  the  next  section,  in  either 
of  the  following  cases- 

1.  Where  the  plaintiiTs  right  to  arrest  the  defendant  de- 
pends upon  the  nature  of  the  action. 

J3.  In  any  other  case,  where  an  order  of  arrest  has  been 
granted  and  executed  in  the  action,  and  if  it  was  executed 
against  the  judgement  debtor  where  it  has  not  been  vacated. 

§  1488.  {AnVd  1879.]  But  an  execution  cannot  be  issued 
against  the  person  of  a  woman,  unless  an  order  of  arrest  has 
been  granted  and  executed  in  the  action,  and  if  it  was  execu' 
ted  against  the  judgment  debtor,  has  not  been  vacated. 

«6  Han,  138.  §  1489.  Unless  the  judgment  debtor  is  actually  confined, 
without  having  been  admitted  to  the  liberties  of  the  jail,  by 
virtue  of  an  execution  against  his  person,  issued  in  another 
action,  or  of  an  order  of  arrest  or  a  surrender  by  his  bail,  in 
the  same  action,  an  execution  against  his  person  cannot  be 
issued,  until  an  execution  against  his  property  has  been  re- 
turned, wholly  or  partly  unsatisfied.  If  he  is  a  resident  of  the 
Btate.  the  execution  against  his  property  must  have  been 
issued  to  the  county  where  he  resides. 

8  1400.  An  execution  against  the  person  of  the  judgment 
debtor  cannot  be  issued,  without  leave  of  the  court,  while  an 
execution  against  his  property,  issued  in  the  same  action,  re- 
mains unrelnimed  ;  and  an  execution  against  his  property 
cannot  be  issued,  without  leave  of  the  court,  while  an  execu- 
tion against  his  person,  issued  in  the  same  action  remains  un- 
retumed. 

§  1491.  Where  a  judgment  debtor  has  been  taken,  and 
remains  in  custody,  by  virtue  of  an  execution  against  bis  per- 
son, another  execution  cannot  be  issued,  in  the  same  action, 
against  his  person  or  his  property,  except  in  a  case  specially 
prescribed  by  law. 

79  Htm,  4M,  §  1492.  If  a  judgment  debtor  escapes  after  having  been 
^tx&if  by  virtue  of  an  exeoution  against  nis  person,  he  may 
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be  retaken,  by  virtue  of  a  new  execution  a^nst  his  person  ; 
or  an  execution  against  bis  property  may  be  issued,  as  if  the 
exection,  by  virtue  of  which  he  was  taken,  had  been  returned, 
without  his  having  been  taken 

§  1493.  Where  a  judgment  debtor,  who  has  been  taken 
by  virtue  of  an  execution  against  his  person,  dies  while  in 
custody,  a  new  execution  against  his  property  may  be  issued, 
as  if  tne  execution,  by  virtue  of  which  he  was  taken,  had 
been  returned  without  his  having  been  taken. 

§  1404.  At  any  time  after  a  judgment  debtor  has  re< 
mained  in  custody,  by  virtue  of  an  execution  against  his  per- 
son, for  the  space  of  thirty  days,  the  judgment  creditor  may 
serve  upon  the  sheriff  a  written  notice,  requiring  him  to  dis- 
charge the  judgment  debtor  from  custody,  by  virtue  of  the 
execution.  Whereupon  the  sheriff  must  discharge  the  judg- 
ment debtor,  and  return  the  execution  accordingly.  After 
service  of  such  a  notice,  another  execution,  against  the  person 
of  the  judgment  debtor,  cannot  be  issued  upon  the  judirment  ; 
but  after  his  discharge,  the  judgment  creditor  may  otherwise 
enforce  the  judgment,  as  if  the  execution,  from  which  he 
was  discharged,  had  been  returned,  without  his  having  been 
taken. 

§  1496.  A  new  execution  against  property,  issued  in  a 
case  specified  in  the  last  two  sections,  cannot  be  enforced 
against  an  interest  in  real  property,  including  a  chattel  real, 
which  was  purchased,  in  good  faitn,  from  the  judgment  deb- 
tor, after  the  recovery  of  the  judgment  upon  which  it  is 
issued  ;  op- which  was  sold  by  virtue  of  an  executiof  ^^  issued 
upon  a  previous  or  subsequent  judgment 
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THE 

CODE  OF  CIVIL  PROCEDUEE. 

PARTIL 
[l.  1880,  c.  178.] 


JJf  ACT  SUPPLEMENTAL  TO  THE  CODE  OP  CIVIL 
PROCEDURE. 

Passed  May  6, 1880 ;  three-fifths  being  present 

The  People  of  the  State  of  Jfew  York,  repre* 

sented  in  Senate  and  Assemibly, 

do  enact  as  foUowi : 

BscnoN  1.  The  act,  entitled  "An  act  relating  to  courtly 
officers  of  justice,  and  civil  proceedings/'  passed  June  2, 
1876,  is  hereby  amended  by  striking  out  section  fourteen 
hundred  and  ninety-six  thereof,  and  by  adding,  after  sec- 
tion fourteen  hundred  and  ninety-five  thereof,  as  f oUow% 
that  is  to  say : 

CHAPTER  XIV, 

SPECIAL   PROVISIONS    RBGHLATINa    ACTIONS 
RELATING  TO  PROPERTY. 

TITLE    L— Actions  BELATma  to  kral  propektt. 
TITLE  n.— Actions  BELATma  to  chattels. 

TITLE  L 

Actions  relating  to  real  jn'opertp, 

AnujXM  1.  Action  to  recover  real  property. 
2.  Action  for  partition. 
N       8.  Action  for  dower. 

4.  Action  to  f  orecloee  •  mortgage. 

ft.  Action  to  compel  the  d^erminatioA  of  a  claim  to  nM 

property. 
8.  Action  for  waste. 

7.  Action  for  a  nnisance. 

8.  Other  actions  relating  to  real  property. 

9.  ProTidons  applicable  to  two  or  more  of  the  actions  spedAed 

YJnthlitliie. 
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ARTICLE  FIRST. 
Acn^/A  TO  BECOTKB  Real  Pbopkbtt. 


WN.T. 
BUIeRei 


Ml  K.T.  11 
189  Id.  041. 

31  N.  T. 
Bute  Bep. 
860. 
130  N.Y.  IBS 


T9  Han.  611. 
6  App.  DlT. 

in. 

•  App.  DlT. 


f  1406.  Plaintiff  may  recoTerdam- 
,?ffc^  wi^li  the  land 

14017  B«ttU  and  iMufli«  to  be  m- 
clnded  In  da 

1408.  Mortgagee  canno 
lain  action. 

2400.  Action  cannot  be  main- 
tained for  dower. 

160a  Separate  action  b/  Joint 
tenant  or  tenant  m  com- 
mon. 

UOl.  Grantee  of  lands  held  ad- 
Tersely  nu^  maintain 
action. 

IfiOS;  Against  whom  action  to  be 
Drought 

2506.  Who  may  be  Joined  as  de* 
fendants. 

IBM.  When  action  may  be 
brought  for  non-pay- 
ment of  rent. 

1006.  Id.;  when  ri:ht  of  re-entry 
is  reseired  for  want  ot 
distress. 

1508.  Action  against  tenant; 
when  proceedings  to  be 

1807.  Id. ;  amonnt  of  rent  In 

arrear  to  be  stated  in 

Judranent. 
1608,  1600.  Id. ;  when  posses- 

sion  to  be  restored  to 

defendant. 

1510.  Id.;  use  of  property,  when 

set  off  a«dnst  rent. 

1511.  Propertycuimed  in  action; 

how  described  in  com- 
plaint 
1510.  Motion  for  plaintiff's  at- 
torney to  produce  hla 
authority. 


1518.  Order  thereiqwn. 
1614.  BTidence  of  aothority. 
-1  W^^or^teriobeprored. 
1518w  Bnle,  when  there  are  dis- 
tinct occnpaats. 

1517.  The  last  secdon  qnalifled. 

1518.  When  plaintiff  may    re- 

coTer  against  one  de- 
fendant, subject  to 
rights  of  others. 

1619L  Yerdict,  etc,  to  state 
nature  of  pIsJntifTa 
estate. 

15801.  Expiration  of  phdntUTs 
tlUe  before  trial 

16B1.  Abatement  of  action. 

lett.  Action  to  be  divided,  when 
different  persons  anc- 
oeed  to  different  par- 
cels. 

1028.  Id.;  when  diilerent  per- 
sons succeed  to  real 
property  and  to  renu 
andprollta 

2684.  Effect  of  judgment  ren- 
dered after  trial  of  Issue 
offset 

16SS.  New  trial  may  be  granted. 

1506.  Effect  of  Judgment  by 
default,  etc 

1607.  Id^  exertion  in  caae  of 

1688.  The  last  three  sections 
qualified. 

1580.  Possession    not    to    be 

changed  by  Tacating  of 
judgment,  except,  «o. 
1530.  Bridence  on  new  triaL 

1581.  Damsges  recoverable;  set- 

off by  defendant 


§  1496.  In  an  action  to  recorer  real  property,  or  the 
possession  thereof,  the  plainti^  may  demand  in  his  com- 

Elaint,  and  in  a  proper  case  recover,  damages  for  withhold- 
ig  the  property. 

§  1497.  Those  damages  include  the  rents  and  profits  or 
the  value  of  the  use  and  occupatioil  of  the  property,  where 
either  can  legally  be  recovered  by  the  plaintiff. 

§  1 498.  A  mortgi^ee,  or  his  assignee  or  other  representa- 
tive, cannot  maintain  such  an  action,  to  recover  the 
mortgaged  premises. 

§  1499.  Such  an  action  cannot  be  maintained,  in 
a  case  where  an  action  for  dower  may  be  maintained,  aa 
prescribed  in  article  third  of  this  title. 

g  1600.  Where  two  or  more  persons  are  entitled  to  the 
possession  of  real  propertv,  as  Joint  tenants  or  tenants  in 
common,  one  or  more  of  tnem  may  maintain  such  an  action, 
to  recover  his  or  their  undivided  shares  in  the  property,  in 
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mny  case  where  such  an  action  might  be  maintained  by 
alL 

§  1501.  iAm*d  1SS2.]    8tich  an  action  may  be  main-  11  Abb.  N. 
turned  by  a  grantee,  his  heir  or  devisee  in  the  name  of  the  ^^  i^'uit 
grantor,  or  his  heir,  where  the  conyeyance,  under  which  he  y2  n.V.  34S. 
claims,  is  Toid  because  the  property  conveyed  was  held  4N.Y.8ute 
adversely  to  the  grantor.    The  plaintiff  must  be  allowed  to  SK^  y^jgr 
prove  the  facts  to  bring  the  case  within  this  section.    In   i^o  id. ««). ' 
snch  an  action,  a  judgment  against  the  plaintiff  shall  not   80Abb.NO. 
award  costs  to  the  defendant ;  but  where  the  defendant  is   \i^^^  ^^ 
entitled  to  costs,  as  prescribed  Id  section  three  thousand  two 
hundred  and  twenty-nine  of  this  act,  they  may  be  taxed  and 
the  person  who  maintained  the  action  in  the  plaintiff's 
name  may  be  compelled  to  pay  the  same  as  prescribed  in 
■ection  three  thousand  two  hundred  and  forty -seven  of  this 
act 

g  1502.  Where  the  complaint  demands  Judgment  for  liON.Y.687. 
the  immediate  possession  of  the  property,  if  the  property  is  ^*^  H.T.266. 
actually  occupied,  the  occupant  thereof  must  be  made  de- 
fendant in  the  action.  If  it  is  not  fo  occupied,  the  action 
must  be  brought  against  some  person  exercising  acts  of 
ownership  thereupon,  or  claiming  title  thereto,  or  an  in- 
terest therein,  at  the  time  of  the  commencement  of  the 
action. 

%  1608.  In  either  of  the  cases  specified  in  the  last  sec-  ioon.t.bo. 
tion,  any  other  person  claiming  title  to,  or  the  right  to  the  !i2I?y*?L 
poesession  of ,  the  real  property  sought  to  be  recovered,  as   *2»».y.i88 
landlord, remainderman,  reversioner,  or  otherwise,  adversely 
to  the  plaintiff,  may  be  Joined  as  defendant  in  an  action 
therefor. 

g  1504.  When  six  months'  rent  or  more  is  in  arrear,  ii8K.T.47li 
upon  a  grant  reserving  rent,  or  upon  a  lease  of  real  property, 
and  the  grantor  or  lessor,  or  his  heir,  devisee,  or  assignee, 
has  a  subsisting  right  by  law  to  re-enter  for  the  failure  to 
pay  the  rent,  ne  may  maintain  an  action  to  recover  the 
property  granted  or  demised,  without  any  demand  of  the 
rent  in  anear,  or  re-entry  on  the  property. 

§  1505.  Where  a  right  of  re-entry  is  reserved  and  given  ii8N.T.4m 
to  a  grantor  or  lessor  of  real  property,  in  default  of  a  suf- 
ficiency of  goods  and  cliattels  whereon  to  distrain  for  the 
satisfaction  of  rent  due,  the  re-entry  may  be  made,  or  an 
action  to  recover  the  property  demised  or  granted,  may  be 
midntained,  by  the  grantor  or  lessor,  or  his  heir,  devisee,  or 
assignee,  at  any  time  after  default  in  the  payment  of  the 
rent ;  provided  the  plaintiff,  at  least  fifteen  davs  before  the 
action  is  commencea,  serves  upon  the  defendant  a  written 
notice  of  his  intention  to  re-enter,  personally,  or  by  leaving 
it  at  his  dwelling  house  on  the  premises,  with  a  person  of 
suitable  age  and  discretion  ;  or,  if  the  defendant  cannot  be 
found  with  due  diligence,  and  has  no  dwelling  house  on 
|he  premises,  whereat  a  person  of  suitable  age  and  discre- 
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tion  can  be  found,  by  posting  it  in  a  conspicuous  place  on 
the  premises. 

%  1606.  At  any  time  before  final  judfpnent  for  the 
plaintiff  is  rendered,  and  the  judgment-roll  is  filed,  in  an 
action  brought  as  prescribed  in  either  of  the  last  two  sec- 
tions, the  defendant  may  pay  or  tender  to  the  plaintiff  or 
his  attorney,  or  pay  into  court,  all  the  rent  then  in  arrear, 
with  interest  ana  the  costs  of  the  action  to  be  taxed  ;  and 
thereupon  the  complaint  must  be  dismissed. 

8  1607.  In  such  an  action,  a  verdict,  report,  or  decision 
in  favor  of  the  plaintiff,  must  fix  the  amount  of  rent  in  ar- 
rear to  the  plamtiff,  or,  if  judgment  is  taken  by  default, 
the  amount  thereof  must  be  ascertained  by  or  under  the  di- 
rection of  the  court ;  and,  in  either  case,  it  must  be  stated 
in  the  judgment 

§  1608.  At  any  time  within  six  months  after  possession 
of  the  property,  awarded  to  the  plaintiff  in  such  an  action, 
has  been  aelivered  to  him,  by  virtue  of  an  execution  issued 
upon  a  Judgment  rendered  therein,  the  defendant,  or  any 
person  who  has  succeeded  to  his  interest,  or  a  mortgagee  of 
the  lea!?e,  or  of  any  part  thereof,  who  was  not  in  possession 
when  final  judgment  was  rendered,  may  pay  or  tender  to 
the  plaintin,  or  Lis  executor,  administrator,  or  attorney,  or 
DM^y  pay  ^to  court,  for  the  use  of  the  per  on  so  en- 
titled thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  co^tsof  the  action,  with  interest,  and 
all  other  charges  incurred  by  the  plaintiff. 

§  1609.  Within  three  months  after  making  the  payment 
or  tender,  the  person  who  made  it,  or  his  representntive, 
may  apply  to  the  court  for  an  order  that  i>osses8ion  of  the 
property  be  delivered  to  him  ;  and  thereupon,  upon  proof 
of  the  facts,  and  payment  of  the  sum  due  by  reason  oi  rent 
accruing  since  the  fudgment  was  rendered,  and  upon  com- 
pliance with  all  other  terms  to  be  complied  with  by  the 
grantee  or  lessee,  to  the  time  of  the  application,  the  court 
must  make  an  order,  directing  that  possession  of  the  property 
be  delivered  to  the  applicant,  who  shall  hold  and  enjoy  the 
same,  without  any  new  grant  or  lease  thereof,  according  to 
the  terms  of  the  original  grant  or  lease.  Notice  of  the  ap- 
plication must  be  served  upon  the  plaintiff's  attorney. 

g  1610.  K  possession  of  the  property  recovered  has  been 
delivered  to  the  plaintiff,  hy  virtue  of  an  execution  issued 
upon  a  judgment  in  the  action,  the  order  must  provide  for 
setting  off  the  sum  which  the  plaintiff  has  made,  or  which 
he  might,  without  wilful  neglect,  have  made,  of  the  prop- 
erty, during  the  possession  thereof,  against  the  rent  accru- 
ing after  the  judgment  was  rendereo,  and  for  re-imburse- 
ment  to  the  applicant  of  the  balance,  if  any,  of  the  sum 
paid  into  court  by  him,  after  making  the  set-off  prescribed 
in  this  section. 

g  161  !•  The  complaint  must  describe  the   property 
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claimed  with  common  certainty,  by  setting  forth  the  name 
of  the  township  or  tract,  and  the  number  of  the  lot,  il 
there  is  any,  or  in  some  other  appropriate  manner ;  so  that, 
from  the  description,  possession  of  the  property  claimed 
may  be  deliyered,  where  the  plaintiff  is  entitled  thereto. 

§  1512.  A  defendant  in  an  action  to  recover  real  prop-  ii  Mi»c  «*» 
erty  er  the  possession  tliereof  ma^,  at  anv  time  before 
answering,  npon  an  affidavit  that  evidence  of  the  authority 
of  the  plaintifTs  attorney  to  commence  the  action  has  not 
been  served  upon  him,  applv,  upon  notice,  to  the  court  or 
judge  thereof,  for  an  order  directing  the  attorney  to  produce 
such  evidence. 

g  1518.  Upon  such  an  application,  the  court  or  Judge  m^^*** 
must,  in  a  proper  case,  make  an  order,  requiring  the  plain- 
tiff's attorney  to  produce,  as  directed  therein,  evidence  of 
hia  authority  to  commence  the  action,  and  aiAjins  all  pro- 
ceeding therein,  on  the  part  of  the  plaintiff,  until  the  evi- 
dence IS  produced. 

§  1514.  Any  written  request  of  the  plaintiff  or  his  agent 
to  the  plaintiff's  attorney,  to  commence  the  action,  or  any 
written  recofi^nilion  of  his  authority  so  to  do,  verified  by  the 
affidavit  of  the  attorney,  or  any  other  competent  witness,  is 
sufficient  presumptive  evidence  of  such  authority. 

§  1516.  Where  the  action  is  brought  by  a  tenant  in  i7n.  T. 
common,  or  a  joint  tenant,  against  his  co-tenant,  the  plain-     sute  Bea 
tiff,  besides  proving  his  right,  must  also  prove  that  the  de-  wK 

fendant  actually  ou8t«i  him,  or  did  some  other  act,  amount-  '•  ^^^*  "^• 
ing  to  a  total  denial  of  his  right. 

§  1616.  Where  there  are  two  or  more  defendants,  and  WMiio.ssi. 
it  is  alleged,  in  the  answer  of  either  of  them,  that  he  occu 
pies  in  severally,  or  that  he  and  one  or  more  of  his  co* 
defendants  occupy  jointly,  one  or  more  distinct  parcels, 
and  that  one  or  more  other  defendants  possess  other  parcels, 
in  severalty  or  jointly,  the  court  may,  in  its  discretion,  upon 
the  application  of  the  plaintiff,  and  upon  such  terms  as 
justice  requires,  direct  that  the  action  be  divided  into  as 
many  acdons  as  are  necessary.  If  the  action  is  not  so  di- 
vided, and  it  appears,  upon  the  trial,  that  the  alle^tion  is 
true,  the  plaintiff  must,  before  the  evidence  is  closed,  elect 
against  which  defendant  or  defendants  he  will  proceed; 
and  a  judgment  dismissing  the  complaint  must  thereupon 
be  render^,  in  favor  of  the  other  defendants. 

§  1517.  The  Ust  section  does  not  apply  to  a  case,  where 
two  or  more  defendants  occupy  different  apartments  in  a 
building.  In  such  a  case,  in  an  action  to  recover  the  build- 
ing audits  curtilage,  the  plaintiff  is  entitled  to  judgment 
jointly  against  all  the  defendants  who  are  liable  to  him. 

§  1518.  Section  one  thousand  five  hundred  and  sixteen 
of  this  act  does  not  apply  to  a  case,  where  one  or  more  de- 
fendant8,answering  as  therein  prescribed,  hold  under  another 
defendant,  and  the  plaintiff  elects  to  proceed  against  the 
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latter,  subject  to  the  rights  and  interests  of  the  former.  In 
each  a  case,  the  proceedings  against  the  defendants  so  an- 
swering must  be  stayed  until  final  judgment ;  and  if  the 
plaintiff  recovers  final  judgment  against  the  defendant, 
under  whom  they  hold,  the  judgment  operates  as  a  transfer 
to  the  plaintiff  of  that  defendant's  riffht,  title,  and  interest, 
and  the  costs  of  the  defendant  or  d^endants  so  answering 
are  in  the  discretion  of  the  court 

§  16 19.  A  verdict,  report,  or  decision,  in  favor  of  the 
plaintiff,  in  an  action  specified  in  this  article,  must  specify 
the  estate  of  the  plaintiff  in  the  property  recovered,  whether 
it  is  in  fee,  or  for  life,  or  for  a  term  of  years,  stating  for 
whose  life  it  is  or  specifying  the  duration  of  the  term,  if 
the  estate  is  less  than  a  fee. 
sa  Han,  893.  §  1680.  If  the  right  or  title  of  the  plahitiff,  in  an  action 
roedfied  in  this  article,  expires  after  the  commencement  of 
the  action,  but  before  the  trial,  and  he  would  have  been 
entitled  to  recover,  but  for  the  expiration,  the  verdict,  re- 
port, or  decision  must  be  rendered  according  to  the  fact ; 
and  the  plaintiff  is  entitled  to  judgment  for  his  damages 
for  the  withholding  of  the  property,  to  the  time  when  his 
right  or  title  so  expired. 

§  16S1.  The  provisions  of  title  fourth  of  chapter  eighth 
of  this  act,  as  applied  to  an  action  specified  in  this  article, 
are  subject  to  the  qualification  that  the  court  may,  in  its 
discretion,  proceed  as  prescribed  either  in  that  title  or  in 
the  next  two  sections. 

§  1622.  Where,  upon  the  death  of  a  partv,  different 

Sersons  succeed  to  the  decedent's  title  to,  or  interest  in, 
ifferent  distinct  parcels  of  the  property  sought  to  be 
recovered,  the  court  may,  upon  motion,  and  upon  such 
terms  as  justice  requires,  direct  that  the  action  hd  divided 
into  as  many  actions  as  are  necessary ;  and  that  the  suc- 
cessor to  the  title  or  interest  of  the  decedent,  to  or  in  each 
distinct  parcel,  be  substituted  as  plaintiff  or  defendant  as 
the  case  requires,  in  the  action  relating  thereto. 

§  1628.  Where  the  plaintiff  seeks  to  recover  damages 
for  withholding  the  property,  and,  upon  the  death  oi  a 
party,  different  persons  succeed  to  the  decedent's  right  to 
or  liability  for  those  damages,  and  to  his  title  to  or  interest 
in  the  property,  the  court  may,  upon  motion  made  upon 
notice  to  the  persons  to  be  affected,  and  upon  such  terms 
as  justice  requires,  direct  the  action  to  be  divided  into  two 
actions,  one  to  recover  the  possession  of  the  property,  with 
the  rents  and  profits  thereof  accruing  after  the  decedenf s 
death ;  the  other  to  recover  the  damages  accruing  before  his 
death ;  and  that  the  successor  in  interest  of  the  decedent, 
with  respect  to  the  cause  of  action  in  each  action,  be  sub- 
stituted as  plaintiff  or  defendant  therein,  as  the  case  re- 
quires. 
t»  H.T.  88S    §  1684,  Except  in  a  case  where  it  is  otherwise  expressly 

Digitized  by  VjOOQ  IC 


§§  1525-1527  EJECTMENT.  T 

prescribed  in  this  act,  a  flnal  judgment  in  an  action  speci- 
fied in  this  article,  rendered  upon  the  trial  of  an  issue  of 
fact,  is  conclusive,  as  to  the  title  established  in  the  action, 
np<m  each  party  against  whom  it  is  rendered,  and  every 
person  claiming  from,  through,  or  under  him,  by  title  ac- 
cruing, either  after  the  judgmeDt-roll  is  filed,  or  after  a 
notice  ot  the  pendency  of  the  action  is  filed  in  the  proper 
county  clerk's  office,  as  prescribed  in  article  ninth  of  this 
title. 

g  16d6.  The  court,  at  any  time  within  three  years  after  «l  How.  Fr. 
such  a  judgment  is  rendered,  and  the  judgment-roll  is  filed,  g^  ^  ^^ 
upon  the  application  of  the  party  against  whom  it  was  SHonii?* 
rendered,  his  heir,  devisee,  or  assignee,  and  upon  payment  47  id.  4bs.  * 
of  all  costs,  and  all  damages,  other  than  for  rents  and  ^^'J^n 
profits,  or  for  use  and  occupation,  awarded  thereby  to  the  ^^ 

adverse  party,  must  make  an  order  vacating  the  judgment,   iss  n.t.  s:i6 
and  granting  a  new  trial  in  the  action.  The  court  upon  a  JSt/'ssS: 
like  application,  made  within  two  years  aft^  the  second   uiidJas.  ' 
final  judgment  is  rendered,  and  the  judgmen^roll  is  filed,   lis  m.t.  m 
may  make  an  order  vacating  the  second  judgment,  and   J^pp-  ^^' 
granting  a  new  trial,  upon  the  like  terms,  if  it  is  satisfied  that  *^' 
justice  will  be  thereby  promoted,  and  the  rights  of  the 
parties  more  satisfactorily  ascertained  and  established. 
Kot  more  than  two  new  trials  shall  be  granted  under  this 
section. 

§  1 526.  A  final  judgment  for  the  plaintiff,  rendered  in  an  90  N.T.  S8& 
action  specified  in  this  article,  otherwise  than  upon  the  trial 
of  an  i^e  of  fact,  is,  after  the  expiration  of  three  years 
from  the  filing  of  the  judgment-rofi,  conclusive  upon  the 
defendant,  and  every  person  claiming  from,  through,  or 
under  him,  by  title  accruing,  either  after  the  judgment-roll 
is  filed,  or  after  a  notice  of  the  pendency  of  the  action  is 
filed  in  the  proper  county  clerk's  office,  as  prescribed  in 
article  ninth  of  this  title.  But  within  five  years  after  the 
judffment-roU  is  filed,  the  court,  upon  the  application  of 
the  defendant,  his  heir,  devisee,  or  assignee,  ana  upon  pay- 
ment of  all  costs  and  damages  awarded  to  the  plamtiff, 
must  make  an  order  vacating  the  judgment,  and  granting  a 
new  trial,  if  it  is  satisfied  that  justice  will  be  thereby  pro- 
moted, and  the  rights  of  the  parties  more  satisfactorily 
ascertained  and  established ;  but  not  otherwise. 

§  1527.  In  a  case  specified  in  the  last  section,  if  the  de- 
fendant is,  at  the  time  of  the  filing  of  the  judgment-roll, 
eith^: 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for 
hfe: 

The  time  of  such  a  disability  is  not  a  part  of  the  three 
vears,  specified  in  the  last  section  ;  but  such  a  defendant, 
his  heir,  devisee,  or  assignee,  may  commence  an  action  for 
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the  recovery  of  the  real  properly  claimed,  at  any  time  with- 
in three  years  after  the  disability  ceases;  but  not  after- 
wards. 

§  1588.  The  laat  three  sections  are  not  applicable,  where 
the  action  is  founded  upon  an  allegation  of  rent  in  arrear : 
or  in  a  case  to  which  section  four  hundred  and  forty-five  oi 
this  act  is  applicable. 

§  1589.  Where  the  plaintiff  has  taken  possession  of  real 
property,  by  virtue  of  a  final  judgment,  his  possession  shall 
not  be  m  any  way  affected  by  the  vacating  of  the  Judgment, 
except  as  prescribe<|  in  section  one  thousand  five  hundred 
and  twenty-five  or  section  one  thousand  five  hundred  and 
twenty-six  of  this  act.  In  such  a  case,  if  the  defendant 
thereafter  recovers  final  judgment  in  the  action,  it  must 
award  to  him  the  restitution  of  the  possession  of  the  prop- 
er^; and  he  may  have  an  execution  thereupon  for  the 
deuvery  of  the  possession  to  him,  as  if  he  was  plaintiff. 

§  1680.  Upon  a  new  trial,  granted  as  prescribed  In  this 
article,  the  defendant  may  show  any  matter  in  defence, 
which  he  might  show  to  entitle  him  to  recover  the  , 
sion  of  the  property,  if  he  was  plaintiff  in  the  action." 
M  Hon,  119.  ^  1681  •  In  an  action,  brought  as  prescribed  in  this 
article,  the  plaintiff,  where  he  recovers  judgment  for  the 
property,  or  possession  of  the  property,  is  entitled  to  recover, 
as  damages,  the  rents  and  profits  or  the  value  of  the  use 
and  occupation  of  the  real  property  recovered,  for  a  term 
not  exceeding  six  years  ;  but  the  damages  shall  not  include 
the  value  of  the  use  of  any  improvements  made  by  the  de- 
fendant, or  those  under  whom  he  claims.  Where  perma- 
nent improvements  have  been  made,  in  good  faith,  by  the 
defendant,  or  those  under  whom  he  claims,  while  holding, 
under  color  of  title,  adversely  to  the  plaintiff,  the  value 
thereof  must  be  allowed  to  the  defendant,  in  reduction  of 
the  damages  of  the  plaintiff,  but  not  beyond  the  amount  of 
those  damages. 

AKTICLE  SECOND. 

Action  fob  Pabtition. 

I  isas.  When  action  for  partition       §  154t.  Complaint  to  state  Inter- 
may  be  bronebt.  est  of  parties. 

1^:  Id.*!  bjl^^nt"^-        '^-  ™te<f'  ^^  ™^y  ^ 

1686.  Guardian  ad  litem ;  how  1544.  j^^^  ^f  fact  triable  by 

appointed.  j^ry  ' 

JS2  S?£°^**/i  .  *  .  1646.  When  title  to  be  asoer- 

1687.  When  heir  may  maintain  ^ined  ly  thecoort. 

action  for  partition  of  j^  Interiocutory  jndgment. 

devlBed  property.  ^^^^  t^  _i,  ,         .,/  . 

1538.  Who  must  be  parties.  1547.  Partial  partition;   when 
1689 .  Who  may  be  made  parties.  ^^^  • 

1640.  Id.;  as  to  persons  having  1548.  Shares  may  be  set  off  in 

liens.  common. 

1641.  Provision,  where  a  party  1648.  Appointment  of  oommli- 

is  unknown.  sionexs. 
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to     be 


1 1559-  CommiflsfoDen 

Bworn,  etc. 
1661.  Id.;  when  to  mike  pertl- 

tion. 
ISRi.  Partition;  how  made. 
ISfiS.  Provision  where  there  it  a 

particular  estate. 

1554.  Report  of  commlwioners. 

1555.  Fees  and  ezpeneee. 

1556.  Coaflrraing      or     setting 

aside  report. 

1657.  Pinal  jndement  on  report. 
Effect  thereof. 

1568.  Judgment  mast  direct  de- 
livery of  possession . 
,  Costs:  how  awarded.  Id.; 
against  unknown  par- 

.  Sale  of  property ;  when 

directed. 
.  Bef  eience  to  inquire  as  to 
creditors. 
tStS.  Duty  of  referee. 
1608.  Money  to  be  paid  into 

conrt. 
1664.  Application  for  money. 
1S66 .  Payment  of  incumbrances. 

1566.  Other  parties  not  to  be 

delayed. 

1567.  Sale  of  dower  interest. 

1568.  Purchaser    to    hold  the 

property  free  therefrom. 

1569.  Gross  sum  to  be  paid  to  or 

inverted  for  tenant  in 
dower,  etc. 

1670.  Interests  of  owners  of  fu- 
ture estates  to  be  pro- 
tected. 

1571.  Married  woman  may  re- 
lease her  interest. 

1872.  Unknown  owners. 


1560. 

1660. 
1661. 


S  1578.  Sale  ;    terms    ot    credil 
thereupon. 

1574.  Credit;  how  secured. 

1575.  Separate  securities. 

1576.  Report  of  sale. 

1577.  Final   Judgment ;    effeel 

thereof. 

1578.  Id.;  effect  thereof  upon 

incumbrancers. 
1679.  Costs  and  expenses;  how 
paid. 

1580.  Distribution  of  proceeds. 

1581 .  Shares  of  infants. 

1662.  Id. ;  of  unknown  and  al^ 
sent  owners. 

1688.  Id.:    of  tenants  of  par- 

ticular estates. 
15S4.  Coart  may  require  secn- 

ity  to  refund. 
1686.  Security  to  be  Uken  in 

name  of  county  trea^ 

urer. 

1586.  Action  thereupon. 

1587.  Compensation  to  equalix* 

partition. 

1588.  Proceeding's  on  death  of 

parties. 

1689.  Rents,  etc.,  may  be  ad- 

justed. 
1500.  Partition  by  ^ardian  of 

infant,    committee    of 

lunatic,  etc. 
1591 .  Contento  of  petition. 
1502.  Conrt  may  authorize  par- 

Ution. 
1508.  Effect  of  releases. 
1504.  When  the  State  is  InteS' 

ct>ted. 
1606.  BxeroplUled  copy  of  Jndg- 

" '         ordedl 


ment  may  be  recon 


g  1 588.  Where  two  or  more  persons  hold  and  are  in 
possession  of  real  property,  as  joint  tenants  or  as  tenants  in 
common,  in  which  either  of  them  has  an  estate  of  inheri- 
tance,  or  for  life,  or  for  years,  any  one  or  more  of  them  may 
maintain  an  action  for  the  partition  of  the  property,  accord- 
ing to  the  respective  rights  of  the  persons  interested  there- 
in ;  and  for  a  sale  thereof,  if  it  appears  that  a  partition 
thereof  cannot  be  made,  without  great  prejudice  to  the 
owners, 

§  1688,  [Amd  1887.]  Where  two  or  more  persons  hold 
as  }omt  tena'nts,  or  as  tenants  in  common,  a  vested  remain- 
der or  reveriion,  an^r  one  or  more  of  them  may  maintain  an 
action  for  the  partition  of  the  real  property  to  which  it  at- 
taches, according  to  their  respective  shares  therein,  subject 
to  the  Interest  of  the  person  holding  the  particular  estate 
therein,  but  no  sale  of  the  premises  in  such  an  action  shall 
be  made,  except  by  and  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a 
deed  to  bo  recorded,  by  the  person  or  persons  owning  and 
holding  such  particular  estate  or  estates  ;  and  if  in  such  an 
action  it  shall  appear  in  any  stage  thereof  that  partition  or 
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lale  cannot  be  made  without  ^reat  prejudice  to  the  owners, 
the  complaint  must  be  dismissed.  The  dismissal  of  the 
complaint,  as  herein  provided,  shall  not  affect  the  ri^ht  of 
any  party  to  bring  a  new  action,  after  the  determination  of 
•uch  particular  estate. 

%  1684.  An  action  for  the  partition  of  real  property 
shall  not  be  brought  by  an  infant,  except  b^  the  written  au- 
thority of  the  surrogate  of  the  coimty  in  which  the  property, 
or  a  part  thereof,  is  situated.  The  authority  shall  not  be 
given,  unless  the  sur^gate  is  satisfied,  by  affidavit  or  other 
competent  evidence,  that  the  interests  of  the  infant  will  be 
promoted  by  bringing  the  action.  A  judgment  for  a  par- 
tition or  sale  shall  not  be  rendered  in  such  an  action,  unless 
the  court  is  satisfied  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  in  the 
judgment. 

g  1686,  A  guardian  ad  litem  for  an  infant  party,  in  an 
action  for  partition,  can  be  appointed  only  by  the  court. 

!•  Abb.  N.       §  1586,  [Am*d  1884.]    The  security  to  be  given  by  the 
0. 400.  guardian  ad  litem  for  an  infant  parly  in  an  action  for  par- 

w«  N.  Y.M  iJUJQn  must  be  a  bond,  to  the  people  of  this  state,  executed 
by  him  and  one  or  more  sureties  as  the  court  directs,  in  a 
«um  fixed  by  the  court  conditioned  for  the  faithful  dis- 
charge of  the  trust  committed  to  him  as  guardian,  and  to 
render  a  Just  and  true  account  of  his  guardianship  in  any 
court  or  jjlace  where  thereunto  required.  The  bond  must 
be  filed  with  the  clerk  before  the  guardian  enters  upon  the 
execution  of  his  duties,  and  it  cannot  be  dispensed  with 
although  he  is  the  general  guardian  of  the  infant. 

s  How.  Pr.  §  1687,  A  person  claiming  to  be  entitled,  as  a  joint  tenant 
N.  8. 26.  or  a  tenant  in  common,  by  reason  of  his  being  an  heir  of  a 
^stateReD  P^^son  who  died,  holding  and  in  possession  of  real  prop- 
yl erty,  may  maintain  an  action  for  the  partition  thereof, 
ts  Id.  869.  '  whether  he  is  in  or  out  of  possession,  notwithstanding  an 
^^J-^*  apparent  devise  thereof  to  another  by  the  decedent,  and 
*  possession  under  such  a  devise.  But  in  such  an  action^ 
148  N.T.  149.  the  plaintiff  must  allege  and  establish  that  the  apparent  de- 
148N.Y.149.  vise  is  void. 

88  Hon  866      ?  ^^*®'    ^^^  "^"**  ^  parties.     [Am'd  1890, 1896, 1897, 

90N.t!606'.  amendment  to  take  effect  September  1,  1897.]— Every  person 

14  N.*  T.       having  an  undivided  share,  in  possession,  or  otherwise,  in 

Bute  Bep.  the  property,  as  tenant  in  fee,  for  life,  by  the  onrtesy,  or  for 

i6  Id.  tlj,     J^^^^  ;  every  person  entitled  to  the  reversion,  remainder  or 

a  N.  T.  An.  inheritance  of  an  tmdivided  share,  after  the  determination 

OMes,  113.  of  a  particular  estate  therein ;  every  person  who,  by  any 

6  App.  Dlv.  contingency  contained  in  a  devise  or  grant,  or  otherwise,  is  or 

may  become  entitled  to  a  beneficial  interest  in  an  undivided 

share  thereof;  every  person  having  an  inchoate  right  of 

dower  in  an  undivided  share  in  tbe  property ;  and  every 

person  having  a  right  of  dower  in  the  proper^,  or  any  part 

ihereofy  which  has  not  been  admeasured,  must  be  made  a 
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party  to  an  action  for  a  partition.  But  no  person  olher  than 
a  joint  tenant,  or  a  tenant  in  common  of  the  property, 
shall  be  a  plaintiff  in  the  action.  Whenever  an  action  for  the 
partition  of  real  property  shall  be  brought  before  the  el- 
piration  of  three  years  &om  the  time  when  letters  of  ad- 
ministration or  letters  testamentary,  as  the  case  may  be, 
shall  have  been  issued  upon  the  estate  of  the  decedent  from 
whom  the  plaintifTs  title  is  derived,  the  executors,  or  ad- 
ministrators, as  the  case  may  be,  if  any,  of  the  estate  of  said 
decedent,  shall  be  made  parties  defendant.  Id  case  no  ex- 
ecutor or  administrator  of  such  decedent  shall  have  been  ap- 
pointed at  the  time  said  action  is  begun,  that  fact  shall  oe 
alleged  in  the  complaint.  The  executors  or  administrators, 
if  any,  as  the  case  may  be,  of  a  deceased  peraon,  who,  if  liv- 
ing, should  be  a  party  to  such  action,  shall  be  made  parties 
defendant  therein,  and  in  case  no  executor  or  administrator 
of  such  deceased  person  shall  have  been  appointed,  that 
fact  shall  be  alleged  in  the  complaint.  Where  the  inter- 
locutory judgment  directs  a  sale  of  the  premises  sought 
to  be  partitioned ;  or  of  some  pari  thereof,  the  premises  so 
sold  pursuant  to  such  interlocutory  judgment,  shall  be  free 
from  the  lien  of  every  debt  of  such  decedent  or  decedents, 
except  debts  which  were  a  lien  upon  the  premises  before  the 
death  of  such  decedent  or  decedeuts.  When  the  action  is 
brought  before  three  years  have  elapsed  from  the  granting 
of  such  letters  of  administration  or  letters  testamentary,  as 
the  case  may  be,  upon  the  estate  of  the  decedent  from  whom 
the  plaintiff  derived  his  title,  the  final  judgment  shall  direct 
tnat  the  proceeds  of  the  sale  remaining  after  the  payment  of 
the  oo;»t8,  referee's  fees,  expenses  of  sale,  taxes,  assessments, 
water  rates,  and  liens  established  before  the  death  of  the 
decedent,  including  any  sum  allowed  to  a  widow  in  satisfac- 
tion of  her  right  of  dower,  therein  directed  to  be  paid,  be 
forthwith  paid  into  court  by  the  referee  making  such  sale 
bydepositiug  the  same  with  the  county  treasurer  of  the 
county,  in  which  the  trial  of  the  action  is  placed,  to  the 
credit  of  the  parties  entitled  thereto,  to  await  the  further 
order  in  the  premises.  Where  ttie  action  is  brought  before 
three  years  have  elapsed  from  the  granting  of  letters  of  ad- 
ministration or  letters  testamentary,  as  the  case  may  be, 
upon  the  estate  of  a  deceased  person,  who,  if  living,  should 
be  a  party  to  the  action,  the  final  juclgmcnt  shall  direct  that 
the  snare  of  the  proceeds  of  such  ^e,  which  would  have 
been  his,  if  living,  be  paid  into  court  by  such  referee,  hj 
depositing  tbe  same  with  such  county  treasurer,  to  await 
tbe  further  order  in  the  premises.  Upon  the  certificate  of 
the  surrogate  of  the  county  of  which  the  decedent  wa%  at 
the  time  of  his  death,  a  resident,  showing  that  three  years 
have  elapsed  since  the  issuing  of  letters  testamentary  or 
letters  of  administration,  as  the  case  may  be,  upon  the  estate 
of  said  decedent^  and  that  no  proceeding  for  the  mortgage, 
lease  or  sale  of  the  real  property  of  said  decedent  for  tne 
payment  of  his  debts  or  funeral  expenses,  or  both,  is  pend- 
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ing,  and  upon  the  certificate  of  the  coanty  clerk  of  the 
county  wl.eie  the  real  property  sold  under  the  interlocutory 
Judgment  i^  located,  showing  that  no  notice  proyided  for  in 
Sbotioa  tweity -seven  hundred  and  fifty-one  of  the  code  of 
ciTil  proco  lure  had  been  filed  in  his  office,  the  court  wherein 
the  final  ju.lguient  was  made  shall,  npon  the  application  of 
any  party  to  SMid  action,  make  an  order  directing  the  coanty 
trttasnrer  to  iiay  to  said  party  from  ssid  deposit,  the  amount 
to  which  he  18  entitled  under  the  said  final  judgment,  with 
the  accnnialation  thereon,  if  any,  less  the  fees  of  said 
county  trcasurtr.  Any  party  to  such  action  may,  at  any 
time  after  final  judgment,  upon  notice  to  the  executors  or 
adminiHtra'ois  of  the  decedent  from  whom  the  party  apply- 
ing derived  bis  share  or  interest,  appl^  to  the  court  In  which 
said  action  is  pending  for  leave  to  withdraw  the  deposit  or 
share  of  t'  e  deposit,  adjudged  in  the  final  judgment  to  be- 
louff  to  him  ;  and,  upon  said  application,  the  court  may,  in 
its  discretian,  make  an  order  directing  the  county  treasurer  to 
pay  over  to  said  party  the  deposit,  or  the  share  of  the  deposit, 
adjudged  in  the  final  judgment  to  belong  to  him,  but  said 
order  shall  not  be  made  until  said  party  so  applying  shall 
have  furnished  a  bond  to  the  people  of  the  state  of  New 
York  in  tbo  [penalty  of  twice  the  amount  of  the  deposit 
sought  to  be  \\ithdrawn,  with  two  or  more  ^ood  and  nuffl- 
dent  sureties,  approved  by  the  j  udge  or  justice  of  the  court 
maVing  such  order,  an  I  filed,  with  sucii  approval,  in  the 
office  of  the  clerk  of  the  county  in  which  such  action  is 
pending,  to  the  effect  that  the  said  party  so  withdrawing 
■aid  deposit  will  pay  any  and  nil  claims,  not  exceeding  the 
amount  of  said  deposit,  when  thereunto  required  by  order 
of  the  court  or  by  ordur  of  the  Rurrogate  or  of  the  snrrogate'n 
court  in  a  proceeding  to  mortgage,  lease  or  sell  the  real 
property  of  puch  decedent.  But  wbere  final  judgment  shall 
be  reudereil  in  any  action  for  partition  after  three  years  have 
elapsed  from  Vie  granting  of  letters  of  administration  or 
letters  te.  tamentary,  as  the  case  may  be,  upon  the  estate  of 
the  lite  dent  tr  m  whom  ihe  plai  iiiff  denved  title,  upon 
prodncin,^  to  t^ie  c  >urt  the  cer  inca  e  of  tue  sur  of^ate  of  the 
conntv  ot  which  the  decelent  was  at  the  time  of  his  death  a 
resident,  howing  tha*}  three  years  have  elapsed  eince  the 
issui'  g  o '  letters  of  ndminis  ration  or  le  ter^test  imentary  as 
the  case  may  be  upon  t  e  ent  tte  of  siid  decedent  and  that  no 
pr  >c  ediog  for  th  >  mortgage,  J  ease  or  sale  of  the  real 
l>roperty  of  the  decedent  for  the  payment  of  his  debts  or 
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fanexal  expenses,  or  both,  is  pending  and  upon  the  ot^rti- 
fioate  of  ihti  clerk  of  the  ooiinfcy  where  the  real  property  bold 
under  the  interlocutory  judgment  is  located  showing  that  no 
noti.e  provided  for  in  Hectiou  twenty-seven  handled  and 
fifty-one  of  the  code  of  civil  procedure  h  iS  been  filed  in  his 
office,  ttie  court  rendering  the  filial  judgment  shall  « irect 
the  payment  of  the  different  shares  to  the  several  parties  en- 
titled thereto  ;  except  that  the  bhare  of  a  deceased  person 
who,  .if  liviag,  should  be  a  party  to  the  action  when  the 
ac.ion  w.is  comm  n.cd  before  three  years  have  elapsed  from 
the  granting  of  letterti  of  aduiinis.  ration  or  letters  testament- 
ary on  his  estate  shrill  be  paid  into  court  as  above  provided. 


§  lo89.  [i4m'(f  1892.]  That  plaintiff  may,  at  his  election,  14  Abb.  N. 
make  a  tenaut  by  the  curtesy,  for  life  or  for  years,  of  the  C*  ^* 
entire  property  or  whoever  may  be  entitled  to  a  contingent 
or  vested  remainder  or  reversion  in  the  entire  pioperty,  or 
a  creditor  or  other  person  having  a  hen  or  interest  which 
attaches  to  the  entiie  propeity  a  defendant  in  the  action. 
In  that  case  tue  final  judgment  may  either  award  to  snt^h 
party  his  or  her  eutire  right  and  interest  or  the  procerdA 
thereof,  or  where  the  right  or  interest  is  oontingeot,  dirrct 
that  the  proceeds  or  share  thereof  be  substituted  for  the 
property  ond  invested  for  whoever  may  eventually  be  <nti- 
Ued  thereto,  or  may  reserve  and  leave  unaffected  Mh  or  her 
right  and  interest  or  any  portion  thereof.  A  person  specified 
in  this  section  who  is  not  made  a  party,  is  not  affected  by 
the  judgment  in  the  notion. 


§  1540*  The  plaintiff  may,  &t  his  election,  make  a  creditor,  is  mim  U9 
having  a  lien  on  an  undivided  share  or  interest  in  the  prop- 
erty, a  defeudant  in  the  action.  In  that  case,  he  must  set 
forth  the  nature  of  the  hen,  and  specify  the  share  or  interest 
to  which  it  attaches.  If  partition  of  the  property  is  made, 
the  lien,  whether  the  creditor  is  or  is  not  made  a  party,  sball 
thereafter  attach  only  to  the  share  or  interest  assigned  to  the 
party  upon  whose  share  or  interest  the  Len  attached  ;  v\  hich 
must  be  first  charged  with  its  junt  proportion  of  the  costs 
and  expenses  of  the  action,  in  preference  to  the  lien. 
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s  Mieo.  6(ML  §  1641»  Where  a  defendant  haying  a  share  or  interest  in 
the  property  is  nnknown,  or  where  his  name  or  part  of  his 
name  is  unknown,  and  the  summons  is  served  upon  him  by 
publication,  or  without  the  State,  pursuant  to  an  order  for 
that  purpose,  as  prescribed  in  article  second  of  title  first  of 
chapter  fifth  of  this  act,  the  notice  subjoined  to  the  copy  of 
the  summons  as  published,  or  served  therewith,  must,  in 
addition  to  the  matters  required  in  that  article,  state  briefly 
the  object  of  the  notion,  and  contaiii  a  brief  description  of 
the  property. 


U6N.T.870.  §  1542*  The  complaint  must  describe  the  property  with 
common  certainty,  and  must  specify  the  rights,  shares,  and 
intt-rests  therein  of  all  the  parties,  as  far  as  the  same  are 
known  to  the  plaintiff.  If  a  party,  or  the  share,  right,  or 
Interest  of  a  party,  is  unknown  to  the  plaintiff;  or  if  a  share, 
right,  or  interest  is  uncertain  or  contingent;  or  if  the  owner- 
slup  of  the  iuheritanoe  depends  upon  an  executory  devise ; 
or  if  a  remainder  is  a  contingent  remainder,  so  that  the 
party  cinnot  be  named ;  that  fact  must  also  be  stated  in  the 
eonoplaint 


11  Abb.  N.  §  15IS.  Tiie  title  or  interest  of  the  plaintiff  in  the 
Ttav  Pro  P'^P^^^^y*  as  stated  in  the  complaint,  may  be  controverted 
448,  '  '  by  the  answer.  Tne  title  or  interest  of  any  defendant  in 
a  N.  Y.  the  property,  as  stated  in  the  complaint,  may  also  be  con- 

state  Bep.  troverted  by  his  answer,  or  the  answer  of  any  other  defend- 
1S7N.Y.119*  ^^^  •  ^^^  ^^  ^^'^  ^'  interest  of  any  defendnnt,  rr  stated  in 
82  Han,  232.  his  answer,  may  be  controverted  by  the  answer  of  any  other 
defendant.  A  defendant,  thus  controverting  the  title  or  in- 
terest of  a  co-defendant,  must  comply  with  section  five 
hundred  and  twenty-one  of  this  act.  The  issues,  joined  as 
prescribed  in  this  section,  most  be  tried  and  determined  in 
the  action. 


8  How.  Pr.       §  1544.  An  issue  of  fact  joined  in  the  action  is  triable  by 
N.  8. 26.         a  j  nry.     Unless  the  court  directs  the  issues  to  be  stated,  as 
lao^Y  SJ    PJ^^°"^^  ^^  section  nine  hundred  and  seventy  of  this  act, 
137  NY.  120!  ^^®  issues'mny  be  tried  upon  the  pleadings. 
U3n!y  349. 

§  1545*  Where  a  defendant  has  made  default  in  appearing 
or  pleading,  or  where  a  party  is  an  infant,  the  court  must 
ascertain  the  rights,  shares,  and  interests  of  the  several  par- 
ties in  the  property,  hj  a  reference  or  otherwise,  before 
interlocutory  judgment  is  rendered  in  the  action. 
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§11^4^  Theinterloontoryjadgmeniiirattdeolazewbatis  3  How.  Pr. 
the  right,  share,  or  interest  of  f  ach  party  in  the  property,  as  N.  s.  ^. 
fsr  as  the  saiue  has  been  ascertained,  and  most  determine  i<>9  N  Y  496 
the  rights  of  the  parties  therein.    Whei  e  it  is  found,  by  the  *"  '^-  **'*•• 
verdict,  report,  or  decision,  or  ivhere  it  appears  to  the  court, 
upon  an  application  for  jadgment  in  favor  of  the  plaintiff, 
that  the  pronerty,  or  Hny  part  thereof  is  so  circnmstanet-d 
that  a  partition  thereof  cannot  be  made  without  great  preju- 
dice to  the  owners,  the  interlocutory  judgment,  except  as 
otherwise  expressly  prescribed  in  this  ariiclt',  must  direct 
that  the  nroperty,  or  the  part  thereof  which  is  so  circum- 
stanced, be  sold  at  public  auction.    Otherwise,  an  interloc- 
utorv^ndgment  in  favor  of  the  plaintiff,  mnst  direct  that 
partition  be  made  between  the  parties,  according  to  their 
respective  rights,  shajres,  and  interests. 


§  1547*  Where  the  right,  share,  and  interest  of  a  party 
has  been  ascertained  f>nd  determined,  and  the  righta,  sbares, 
or  interests  of  the  other  parties,  as  bt^tween  themselves, 
remain  unascertained  or  undetermined,  an  interlocutory 
judgment  for  a  partitioo,  rendered  as  prescribed  in  ibe  last 
hcction,  must  direct  a  partition,  as  between  the  party  whose 
share  has  been  BO  determined  and  the  other  ^aities  to  the 
action.  Where  the  rights,  sbares,  and  int'^rests  of  two  or 
more  parties  have  been  thus  ascertniued  and  determined,  the 
interlocutory  judgment  may  also  direct  the  partition  among 
them  of  a  part  of  the  property,  proportionate  to  ti  eir 
aggregate  riiares.  In  either  case,  the  court  may,  from  time 
to  time,  as  the  other  rights,  shares,  and  interesis  are  fiscer- 
tnined  and  determined,  render  an  interlocutory  judgment, 
directing  the  partition,  in  like  manner,  of  the  remHinder  of 
the  property.  Where  an  interlocutory  judgmen t  is  rendered, 
in  a  case  specified  in  this  section,  the  court  may  direct  the 
action  to  be  severed,  and  final  judgment  to  be  rendered,  with 
respe<t  to  the  portion  of  the  property  set  apait  to  the  parties, 
whose  rights,  shares,  and  interests  are  d*  termined,  leaving 
the  action  to  proceed  as  against  the  other  parties,  with 
respect  to  the  remainder  of  the  property  ;  and,  if  necessury, 
the  r*onrt  may  direct  that  one  of  those  parties  be  substituted 
as  plaintiff . 


§  1648*  Where  two  or  more  parties,  to  an  action  for  parti- 
tiuu,  make  it  appear  to  the  court,  that  they  desire  to  enjoy 
their  shares  in  common  with  each  father,  the  interlocntorir 
jadgment  may,  m  the  discretion  of  the  court,  direct  parti- 
tion to  be  MO  made,  as  to  set  off  to  the  m  their  shares  of  the 
real  property  partitioned,  without  partition  as  between 
themselveei  to  oe  held  by  them  in  common. 
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$  1549.  Where  the  interlooatoor  jndgment,  in  an  action 
for  partition,  directs  a  partition,  it  mnat  designate  three 
repntable  and  ditdnterested  freeholders  as  commissioners^ 
to  make  the  partition  so  directed. 


§  1550.  Each  of  the  commissioners  mtist^  before  entering 
npon  the  execution  of  his  dnties,  subscribe  and  take  an  oath 
before  an  officer  specified  in  section  eight  hundred  and 
forty-two  of  this  act,  to  the  effect  that  he  will  faithfully, 
honestly,  and  impartially  discharge  the  trust  reposed  in  him. 
Each  commissioner's  oath  must  be  filed  with  Uie  clerk, 
before  he  enters  upon  the  execution  upon  his  duties.  The 
conrt  may,  at  any  time,  remove  either  of  the  commissioners. 
If  either  of  them  dies,  resigns,  neglects  or  refuses  to  serve, 
or  is  removed,  the  court  may,  from  time  to  time,  by  order, 
appoint  another  person  in  his  place. 

i  1551*  The  commissioners  must  forthwith  proceed  to 
make  partition,  as  directed  by  the  interlocutory  judgment, 
unless  it  appears  to  them,  or  a  majority  of  them,  that  parti- 
tion thereof  or  of  a  particular  lot,  tract,  or  other  portion 
thereof,  cannot  be  made,  without  great  prejudice  to  the 
owners;  in  which  case,  they  must  make  a  written  report  of 
that  fact  to  the  court. 


§  1&52.  In  making  the  partition,  the  oommissionars  must 
divide  the  property  into  distinct  parcels,  and  allot  the 
Beveral  parcels  tuereof  to  the  respective  parties,  quality  and 
quantity  heing  relatively  considered,  accordinff  to  the  re- 
spective rights  and  interests  of  the  parties,  as  fixed  by  the 
interlocutory  judgment.  They  must  designate  the  several 
parcels  by  posts,  stones,  or  other  permanent  monuments. 
They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  tiiem  in  so  doing. 

S  15&8.  Where  a  party  has  a  right  of  dower  in  the  prop- 
erty, as  n  part  thereof,  which  has  not  been  admeasured,  or 
has  an  estate  by  the  curtesy,  for  life,  or  for  years,  in  an 
undivided  share  of  the  property,  the  commissioners  may 
allot  to  that  party  his  or  her  share  of  the  property,  without 
reference  to  the  duration  of  the  estate.  And  tney  may  make 
partition  of  the  share,  so  allotted  to  that  party,  among  the 
parties  who  are  entitled  to  the  remainder  or  reversion  thereof 
to  be  enjoyed  by  them  upon  the  determination  of  the 
particular  estate,  where,  in  the  opinion  of  the  commission- 
ers, such  a  partition  can  be  made  without  prejudice  to  the 
rights  of  the  parties. 
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f  16M.  All  the  oominisiioners  miut  meet  together  in  the 
pmonnance  of  ftnyof  their  dntiee;  but  the  acts  of  a  majorit  j 
80  met  are  yalid.  They,  or  a  minority  of  them,  most  make  a 
fall  report  of  their  proceeding  nnder  their  hands,  specify- 
ing Uierein  Uie  manner  in  which  they  have  disobarged  their 
traist,  describing  the  property  divided,  and  the  sbare  or 
interest  in  a  share,  allotted  to  each  par^,  with  the  (inantity. 
courses,  aod  distances,  or  other  particTdar  desi-ription  of 
each  share,  and  a  deecoiption  of  the  posts,  stones,  or  other 
monuments;  and  specifying  the  items  of  their  chfurges. 
Their  report  must  be  acknowledged  or  prored,  and  certified, 
in  like  manner  as  a  daed  to  bo  x«oozdedy  and  most  be  filed  in 
the  ofiloe  of  the  olerk. 


§  155o*  The  fees  and  6xp«nie«  of  the  oommissioners, 
inclnding  the  expense  of  a  snryey,  when  it  is  made,  mnst  be 
taxed  nnder  the  direction  of  the  court;  and  the  amount 
thereof  most  be  paid  by  the  plaintiff,  and  allowed  as  part  of 
bis  costs. 


§  1556*  The  court  must  confirm  or  set  aside  the  report, 
and  may,  if  necessary,  appoint  new  commissioners,  who 
most  nroceed  as  directed  in  this  article. 


$  1557*  Upon  the  oonfirmation,  by  the  court,  of  the  i4  k.  t. 

r^>ort  of  the  commissioners  making  nartition,  final  judg-  State  B«p. 

ment,  that  the  partition  be  firm  and  effectual  forever,  must  ^oi^  |^  y  iS* 
be  rendered,  which  is  binding  and  conclusive  upon  the  fol- 
lowing persons : 

1.  The  plaintiff;  each  defendant  upon  whom  the  sum. 
iDons  WHS  served,  either  personally,  or  without  the  State,  or 
by  publication,  pursuant  to  an  order  obtained  for  that 
purpose,  as  prescribed  in  chapter  fifth  of  this  act ;  and  the 
legal  representatives  of  each  party,  specified  in  this  sub- 
division So  much  of  section  fonr  hundred  and  forty -fire 
of  this  act  ns  requires  the  conrt  to  allow  a  defendant  to  de- 
fend an  action,  after  floal  judgment,  does  not  apply  to  an 
action  for  partition. 

2.  Each  person  claiming  from,  throogh,  or  under  such  a 
party,  by  title  accruing  after  the  filing  of  the  jodgment-roll, 
or  after  the  filing,  in  the  proper  county  olerk's  office,  of  a 
notice  of  the  pendency  of  tne  action,  as  prescribed  io  article 
ninth  of  this  title. 

3.  Each  person  not  in  beiug  when  the  interlocutory  judg- 
ment is  rendered,  who,  by  the  happening  of  any  c  mtingency, 
becomes  afterwards  entitled  to  a  benefidiftl  interest  attaching 
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to,  or  an  estate,  or  interest  in,  a  portion  of  the  property,  the 
person  first  entitled  to  which,  or  other  yirtaal  representative 
whereof,  was  a  party  specified  in  the  first  Bubdivision  of  this 
section. 

Bat  this  section  does  not  apply  to  a  paity,  whose  right  and 
intert^st  are  expressly  reserved  and  left  unaffected,  ns  pre- 
scribed in  section  one  thousand  five  hundred  and  thirty- nine 
of  this  act,  or  to  a  person  ciaimiug  from,  through,  or*under 
such  a  party. 


§  im»8.  The  final  judgment  most  also  direct  that  each  of 
the  parties,  who  is  entitled  to  possession  of  a  distinct  parcel 
allotted  to  him,  be  let  into  the  possession  thereof,  either  im- 
mediately, or  after  the  determination  of  the  particular  estate, 
as  the  case  requires. 


§  1559*  The  final  judgment  for  the  partition  of  the  prop- 
erty Diu-it  also  award,  tiiat  each  defendant  pa^  to  the  plain- 
tiff his  proportion  of  the  plaintiff's  coxts,  including  the 
extra  allowance.  'J*he  sum  to  be  paid  by  each  must  be  fixed 
by  the  court,  according  to  the  respec  tive  riuhts  of  the  par- 
ties, and  specified  in  the  judgment.  If  a  defendant  is  un- 
known, his  proporiion  of  the  costs  must  be  fixed  and 
specified  in  like  manner.  An  execution  aRainst  an  unknown 
dnfendant  may  be  issued,  to  collect  the  costs  awarded  agaiust 
him,  as  if  he  was  named  in  the  judgment ;  and  his  right, 
share,  or  interest  in  the  property  may  be  sold  by  virtue 
thereof,  as  if  he  was  named  in  the  execution. 


§  15^.  If  the  commissioners)  or  a  majority  of  them,  re- 
port tijat  the  property,  or  a  particular  lot,  tract,  or  other 
portion  ther^  of,  is  so  circumstanced,  that  a  partition  thereof 
cannot  be  made,  without  great  prejudice  to  the  owners 
ther<^of,  the  court,  if  it  is  sati^fif  d  that  the  report  is  just  and 
correct,  may  thereupon,  except  as  otherwise  expressly  pre- 
scribed in  this  article,  modify  the  interlocutory  judgment, 
or  render  a  supplemental  interlocutory  judgment,  re<'itiug 
the  facts,  and  dir'-cting  that  the  property,  or  the  distinct 
parcel  thereof  so  circumstanced,  be  sold  by  a  referee,  desig- 
nated in  the  judgment,  orl>y  the  sheriff. 


3  How  Pr       §  16B1.  Before  an  interlocutory  judgment  for  the  sale  of 

N.  s.  26.        T^^  property  in  rendered,  in  an  action  for  partition,  the  court 

must,  either  with  or  ^^  ithout  application  by  a  party,  direct  a 

reference,  to  ascertain  whether  there  is  any  creditor,  not  a 

party,  who  has  a  lien  on  the  undivided  share  or  interest  of 
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as  J  party.  Bnt  the  ooort  may  direct  or  dispense  "with  Bacb 
a  roferenoe,  in  its  discretion,  where  a  party  produces  a  search, 
cotifled  by  the  clerk,  or  by  the  clerk  and  register,  is  the 
case  requires,  of  the  county  where  the  property  is  sit- 
uated ;  and  it  appears  therefrom,  and  by  tne  af&daTitS,  if 
any,  prodnced  therewith,  that  there  is  no  such  outstandiDg 
lien. 


§  1502*  [Am*d  1887.]  Where  a  reference  is  directed,  as  sk.  t 
prescribed  in  tb«  last  section,  the  referee  mnst  cause  a  no-  ^^^^ 
tice  to  be  published  once  in  each  week  for  six  successive 
weeks  in  such  newspaper  published  in  the  county  wherein 
the  place  of  trial  is  dcKignated  as  shall  be  designated  by  the 
court  directing  said  reference,  and  also  in  a  newspaper  pub- 
lished in  each  county  wherein  the  property  is  situatea,  re- 
Quiring  each  person  not  a  party  to  the  action,  who,  at  the 
date  of  the  oroer,  bad  a  Hen  upon  any  undivided  share  or  in- 
terest in  the  property,  to  appear  be&re  the  referee,  at  a  spe- 
cified place,  and  on  or  before  a  specified  day,  to  prove  his 
Hen,  and  the  true  amount  due  or  to  become  dne  to  him  by 
reason  thereof.  The  referee  must  report  to  the  court,  with 
all  convenient  spe^d,  the  name  of  ench  creditor  whose  Hen 
is  satisfactorily  proved  before  him,  the  nature  and  extent  of 
the  lien,  the  date  thereof,  and  the  amount  due  or  to  become 
due  therenpoiL 


§  1568«  If  it  axypearsby  the  pleadings,  or  by  the  evidence 
in  the  action,  or  by  the  report,  that  there  was,  at  the  date  of 
the  order,  any  existing  lien  upon  the  share  or  interest  of  a 
party  in  the  property,  the  interlocutory  jndgment,  directing 
the  sale,  must  also  direct  the  officer  making  it  to  pay  into 
court  the  portion  of  the  money,  arising  from  the  sale  of  the 
share  or  interest  of  that  party,  after  deducting  the  portion 
of  Uie  costs  and  expenses  for  which  it  is  liable. 


S  1564-*  Where  money  is  paid  into  court,  in  a  case  speci- 
fied in  the  last  section,  the  party  may  apply  to  the  court  for 
an  order  directing  that  the  money,  or  snch  part  thereof  as 
he  claims,  be  paid  to  him.  Upon  such  an  appUcation,  he 
must  produce  the  following  papers  : 

1.  An  affidavit,  made  by  himself,  or,  if  a  sufficient  excuse 
is  shown,  oy  his  agent  or  attorney,  staling  the  true  amonnt 
actually  dne  on  each  incumbrance,  and  the  name  and  resi- 
dence of  the  owner  of  the  incumbrance,  as  far  as  they  ore 
known,  or  can  be  ascertained  with  due  diligence. 
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2.  An  ai&daTit,  showing  serrioe  of  a  notioe  of  the  applica- 
tion upon  each  owner  of  an  incumbranoe.  Serrioe  of  the  no- 
tice, within  the  State,  mnst  be  personal,  or  hj  leaving  it  at 
tiie  owner's  residence,  with  fiome  periiou  of  snitable  age  and 
discretion,  at  least  fourteen  days  previous  to  the  application. 
Service,  without  the  State,  if  personal,  must  be  made  at  least 
twenty  days  previous  to  the  application.  If  the  owner  of  the 
incumbrance  resides  without,  the  State,  and  the  place  of  his 
abode  cannot  be  ascertained,  with  reasonable  diligence, 
notice  may  be  served  upon  him  bv  publishing  it  in  the  news- 
paper printed  at  Albany,  in  which  legal  notices  are  repaired 
to  be  published,  once  in  each  week  for  the  four  weeks  imme- 
diately preceding  the  application. 

Upon  the  i^plicatioii,  the  court  mnst  make  snoh  an  order 
as  justice  requires. 


{ 1S6&  When  the  whole  amount  of  the  nnsatisfted  liens 
npon  an  undivided  share,  which  were  existing  at  the  date  of 
the  order  of  reference,  has  been  ascertained,  the  court  must 
order  the  portion  of  the  money  so  paid  into  court^  on  account 
of  that  share,  to  be  distributed  among  the  creditors  having 
the  liens,  according  to  the  priority  of  each  of  them.  Where 
the  incumbrancer  is  not  a  party  to  the  action,  the  clerk  or 
other  officer,  by  whom  a  lien  is  paid  off,  must  procure  satis- 
faction thereof  to  be  acknowledged  or  proved,  as  required  by 
law,  and  must  cause  the  iucumbranoe  to  be  duly  satisfled  or 
cancelled  of  record.  The  expense  of  so  doin((  must  be  paid 
out  of  the  portion  of  the  money  in  court,  belonging  to  the 
party,  by  whom  the  incumbrance  was  payable. 


§  1566*  The  proceedings  to  aseertain  and  settie  the 
liens  upon  an  undivided  share,  as  prescribed  in  the  last 
three  sections,  shall  not  affect  any  other  party  to  tiie  action, 
or  delay  the  paying  over  or  investing  of  money,  to  or  for 
the  benefit  of  any  other  party,  upon  whose  share  or  interest 
in  the  property  there  does  not  appear  to  be  any  existing 
hen. 


$  1567.  Where  a  party  has  an  existing  ri^ht  of  dower 
in  the  entire  property  directed  to  be  sold,  at  the  time  when 
an  interlocutory  judgment  for  a  sale  is  rendered  in  an  action 
for  partition,  the  court  must  consider  and  determine 
whether  tiie  interests  of  all  the  parties  require,  that  the 
right  of  dower  shoxUd  be  excepted  from  the  sale,  or  that  it 
should  be  sold. 
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i  1668*  If  a  Bftle  of  the  property,  inolndlng  the  right  of 
dower,  is  directed,  the  interest  of  the  party  entitled  to  the 
light  of  dower  shall  pass  thereby ;  and  the  purchaser,  his 
heirs  and  assigns  shall  hold  the  property  free  and  dis- 
charged from  any  claim,  by  Tirtne  of  that  right.  In  that 
oase,  the  dowress  is  entitled  to  receive,  from  the  proceeds 
of  the  sale  of  the  whole  property,  a  gross  sum,  in  satisfac- 
tion of  her  right  of  dower,  or  to  have  one-third  of  those 
proceeds  paid  into  conrt,  for  the  purpose  of  being  invested 
for  her  benefit^  as  prescribed  in  the  next  section  with  respect 
to  the  dowress  of  an  undivided  share. 


il5^*  A  party  to  an  action  for  partition,  who  has  a 
t  of  dower,  or  is  a  teoant  for  life,  or  for  yean, 
in  or  of  an  undivided  share  of  the  property  sold,  is 
entitled  to  leceive,  from  the  proceeds  of  the  sale, 
a  gross  sum,  to  be  fixed  according  to  the  princi- 
ples of  law  applicable  to  annnities,  in  satisfaction  of  his 
or  her  estate  or  interest  The  written  consent  of  the  party 
to  receive  snch  a  gross  snm,  acknowledged  or  proved,  and 
certifled,  in  like  manner  as  a  deed  to  be  recorded,  must  be 
filed,  at  the  time  of,  or  before,  the  filing  of  the  report  of 
sale ;  otherwise,  the  court  must  direct  that,  out  of  the  pro- 
ceeds of  the  Side,  which  belong  to  the  undivided  share  to 
which  the  estate  or  interest  attaches,  one-third,  in  case  of 
a  dowreps,  and  in  any  other  case  arising  under  this  section, 
the  entire  proceeds,  or  such  a  proportion  thereof  as  fairly 
represents  the  interest  of  the  holder  of  the  particular  estate, 
be  paid  into  court,  for  the  purpose  of  being  invested  for  his 
or  her  benefit. 


J  1570.  [Am*d  1892.]  Where  it  appears  thataparty  to  the 
on  hns  an  inchoate  right  of  dower  or  any  other  future 
right  or  estate  vested  or  contingent,  or  that  any  person  or 
persons  not  in  being  who  may  by  any  contingency  become 
entitled  to  any  interest  or  estate  in  the  property  sold,  the 
court  must  fix  the  proportional  value  of  the  right  or  estate 
according  to  the  law  applicable  to  annuities  and  survivor- 
ships, or  set  aside  so  much  of  the  proceeds  of  sale  to  which 
the  oontinffencv' attaches,  and  must  direct  that  proportion  of 
the  proceeds  of  sale  to  be  invested,  secured  or  paid  over  in 
auoh  manner  as  it  deems  best  calculated  to  protect  the  rights 
and  interests  of  the  parties. 
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$  1571*  A  married  woman  may  release  to  her  hnsband 
her  inchoate  right  of  dower,  in  the  property  directed  to  be 
Bold,  by  a  written  iostroment,  dnly  acknowledged  by  her 
and  certifted,  as  required  by  law  with  respect  to  the  ac- 
knowledgement of  a  conyeyanoe  to  bar  her  dower ;  which 
most  be  filed  with  the  clerk.  Therenpon,  the  Share  of  the 
proceeds  of  the  sale,  arisine  from  her  contingent  interest, 
must  be  paid  to  her  hnsband. 


i  1572.  If  a  person,  entitled  to  an  estate  or  interest  in 
the  property  sold,  is  made  a  party  as  an  unknown  defend- 
ant, the  court  must  provide  for  the  protection  of  his  rights 
as  far  as  may  be,  as  if  he  was  known  and  had  appeared. 


§  lo78«  The  court  must,  in  the  interlocutory  judgment 
for  a  sale,  direct  the  terms  of  credit  which  may  be  allowed 
for  any  porlion  of  the  purchase-money,  of  which  it  thinks 
proper  to  direct  the  inyestment  and  for  any  portion  of  the 
purchase-money,  which  is  required  to  be  invested  for  the 
benefit  of  a  person,  as  prescribed  in  this  article. 


§  1 574.  The  portion  of  the  purchase  money,  for  whidi 
credit  is  so  allowed,  must  always  be  secured  at  interest,  by 
a  mortgage  upon  the  property  sold,  with  a  bond  of  the  pur- 
chaser ;  and  by  such  additional  security,  if  any,  as  the  ooort 
prescribes. 


§  1575.  The  officer  making  the  sale  may  take  separate 
mortgages  and  other  securities,  in  the  name  of  the  county 
treasurer  of  the  county  in  which  the  proper^  is  situated, 
for  such  oonveni«4Dt  portions  of  the  purchase-money,  as  are 
directed  by  the  court  to  be  invested ;  and  in  the  name  of  the 
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owner,  for  the  share  of  any  known  owner  of  full  age,  who 
desires  to  have  it  invented. 

1576.   Immediately  after  completing  the  sale,  the 

9cer  making  it  must  file  with  the  clerk  his  report  thereof, 
under  oatb,  containing  a  description  of  each  parcel  sold,  the 
name  of  the  purchaser  thereof,  and  the  price  at  which  it 
was  sold. 

§  1677,  If  the  sale  is  confirmed  by  the  court,  a  final  l^J^T. 
Judgment  must  be  entered,  confirming  it  accordingly;  State Be^ 
directing  the  officer  making  it  to  execute  the  proper  con- 
veyances, and  take  the  proper  securities,  pursuant  to  the 
sale  ;  and  also  directine  concerning  the  application  of  the 
proceeds  of  the  sale.  Such  a  final  judgment  is  binding  and 
condusiye  upon  the  same  persons,  U4>on  whom  a  final 
Judgment  for  partition  is  made  binding  and  condusiye  b^ 
section  one  thousand  fiye  hundred  and  fifty-p^ven  of  this 
act ;  and  it  effectually  bars  each  of  those  persons,  who  is 
not  a  purchaser  at  the  sale,  from  all  right,  title,  and  interest 
in  the  property  sold. 

§  1678.  \Afn*d  1888.]  Such  a  final  judgment  is  also  a 
bar  against  each  person,  not  a  party,  who  has,  at  the  time 
when  it  is  rendered,  a  general  hen,  by  judgment  or  decree, 
on  the  undivided  share  or  interest  of  a  party,  if  notice  was 
given  to  appear  before  the  referee  and  make  proof  of  liens, 
as  prescribed  in  section  fifteen  hundred  and  sixty-two  of  this 
act,  and  also  against  each  pef&on  made  a  party,  who  then 
has  a  specific  Men  on  any  such  undivided  share  or  interest ; 
but  a  person  having  any  such  ejaed^c  lien  appearing  of 
record  at  the  time  of  the  filing  of  the  notice  of  the  pendency 
of  the  action,  who  is  not  made  a  party,  is  not  affected  by 
such  judgment 

§  16 79.  Where  final  judgment,  confirming  a  sale,  is 
rendered,  the  costs  of  each  party  to  the  action,  and  the 
expenses  of  the  sale,  including  the  officers'  fees,  must  be 
deducted  from  the  proceeds  of  the  sale,  and  each  party's 
costs  must  be  paid  to  his  attorney.  But  the  court  may,  in 
its  discretion,  direct  that  the  costs  and  expenses  of  any 
trial,  reference,  or  other  proceeding  in  the  action,  be  paid 
out  of  the  share  of  any  party  in  the  proceeds,  or  may  render 
judgment  against  any  party^  therefor.  Where  a  proportion 
of  the  proceeds  is  to  be  paid  to,  or  invested  for  the  benefit 
of,  any  person,  as  prescribed  In  any  provision  of  this  article, 
the  amount  thereof  must  be  determined  by  the  residue  of 
the  entire  proceeds,  remaining  after  deducting  the  costs  and 
expenses  chargeable  ^cainst  tnem. 

§  1680.  The  proceeds  of  a  Bale,  after  deducting  there- 
from the  costs  and  expenses  chargeable  against  them,  must 
be  awarded  to  the  parties  whose  rights  and  interasts  have 
been  sold,  in  proportion  thereto.  The  sum  chargeable 
upon  any  share,  to  satisfy  a  lien  thereon,  must  be  paid  to 
the  credUor^  or  xetained,  subject  to  the  order  of  the  court  ^ 
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and  tuo  retDaindcr,  except  as  otherwise  p  o  crib  .1  -a  i\.  i 
a.ticlo,  must  bo  paid,  ly  the  officer  making  the  tale,  to  iha 
piriy  owning  the  tthnre,  or  his  legal  representatives,  or  into 
couit  for  Lis  use. 

V  M18C.  393:  §  1.>8K  Shnres  of  Infanta.  [Arn^d  1887,  1892,  1897, 
R  SiT*  *^*  t^'tt'^t^'wi^'**  'o  ^^«  */<c<  i^pUmher  1,  1897.]— Where  a  party 
^  ^^  cniitled  to  receive  a  ponion  of  the  proceeds  is  an  infant, 

the  court  may  direct  it  to  be  invested  in  permnnent  secnri- 
ti  8  in  the  name  and  for  the  benefit  of  the  infant,  or  it  may 
direct  it  to  be  paid  over  to  the  general  goardian  of  the  said 
infant  vhen  the  guardian  shall  have  executed  to  snch  in- 
fant a  bond  with  two  soreties  which  shall  be  approved  by 
t-e  court;  or,  if  any  of  the  moneys  arising  from  the  proceeds 
of  such  sale  shall  have  been  paid  to  the  county  treasurer, 
and  on  dne  proof  that  such  money  has  remained  nninyested 
in  permanent  securities  for  the  space  of  three  months,  may 
direct  the  same  to  be  paid  to  the  general  guardian  of  snch  in- 
fant upon  his  giving  an  undertaking  in  an  amount  and  with 
securities  satisfactory  to  the  court  for  the  faithful  execution 
of  his  trust.  In  the  case  of  an  infant  residing  without  the 
state,  and  haying  in  the  state  or  country  where  he  or  she  re- 
sides a  general  guardian,  or  person  duly  appointed  nnder 
the  laws  of  such  state  or  country,  to  the  control  and  enti- 
tled, by  the  law  of  such  state  or  country,  tothecuscody  of  the 
money  of  such  infant,  the  court,  upon  satisfactory  proof  of 
snch  facts  and  of  the  sufficiency  of  the  bond  or  security 
given  by  such  general  guardian  or  person  in  such  stale  or 
country  by  the  certificate  of  a  judge  of  a  court  of  record  of 
HQch  state  or  country,  or  otherwise,  may  direct  that  the  por- 
tion of  such  infant  arising  tipon  such  sale  shall  be  paid  oyer 
to  such  general  guardian  or  person. 

loiM  Y  Rrti  5  1682-  {Am*d  1889,  1893.]  Where  a  person  has  been 
iMN.Y.  600.  m^e  n  defendant  as  an  unknown  person,  or  where  the  name 
of  a  defendant  is  unknown,  or  where  the  summons  has  been 
served  upon  a  defendant  without  the  State,  or  by  publica- 
tion, and  he  has  not  appeared  in  the  action,  the  court  must 
direct  his  portion  to  be  invested  iu  permanent  securities,  at 
interest,  for  his  benefit,  until  claimed  by  him  or  his  legal 
rep  resent  I  lives;  but  after  the  lapse  of  twenty-five  years  from 
the  time  of  the  payment  into  court,  or  to  the  treasurer  of  any 
county,  of  any  portion  of  the  proceeds  of  the  sale  of  real 
property,  for  unknown  heirs,  heretofore  or  hereafter  to  be 
made  in  any  action  of  partition,  without  any  chum  therefor 
having  been  made  by  any  person  entitled  thereto,  and  upon 
there  being  made  and  presented  to  the  court,  at  a  special  term 
thereof,  proof,  by  petition  or  otherwise,  showing  to  the  satis- 
faction of  the  court,  that  dne  inquiry  for  such  unknown 
heirs,  or  their  representatives,  has  been  made  and  that  thev 
cannot  be  found,  and  that  no  claim  has  been  made  for  such 
portion  of  s  lid  proceeds  by  any  person  entitled  thereto,  pro- 
ceedings shall  tnereupon  be  taken  in  said  court,  and  an  in- 
vestigation had  therein  as  to  the  heirship,  death  or  where- 
abouts of  such  unknown  heirs  or  their  representatives,  and 
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fts  to  the  known  heirs  of  the  ancestor  of  such  unknown 
lmi3y  the  next  of  kin,  representatives  and  di8thbnt<:es  of 
tnoh  known  heirs,  and  as  to  all  persons  interested  in  snch 
proceeds,  and  their  respectiye  interests  therein,  nnd  the  said 
eonrt  shall,  by  an  ord.^r  made  in  the  action,  direct  that  a 
notice  entitled  in  the  action  and  signed  by  the  petitioner,  or 
his  attomej,  and  dir^^cted  to  snch  nnkuown  heirs  or  their 
representatiYes.  and  to  known  heirs,  their  next  of  kio,  rep- 
reseatatires,  or  distribntefes,  and  all  persons  intere  ted  in 
snoh  proceeds,  be  served  npon  them  by  the  pnblioaUon 
thereof,  the  same  to  be  published  once  in  each  week  for  six 
snooessive  weeks  in  a  new8paper  published  in  the  county 
where  the  action  was  broaght,  and  insuchother  news;  apers 
as  the  court  may  direct,  ordering  and  requiring  snch  un- 
known heirs,  or  their  ri-presentatives,  and  ail  kuo\^n  hei.s, 
th>  ir  next  (;f  kin,  or  representatives,  and  tJl  persons  inter- 
ested  in  snch  proceeds,  SLd  each  of  th>  m  to  be  and  app«  ar 
in  said  contt  at  a  specinl  term  thereof,  at  a  time  and  place  to 
be  specified  in  sa  d  order  and  notice,  and  at  least  six  weeks 
from  the  date  of  the  first  publicatioQ  of  such  notice,  to  then 
and  there  establish  their  heirship  and  identity,  kinship  and 
interest,  and  submit  any  proof,  as  to  such  unknown  neirx, 
or  their  representatives,  nnd  the  known  heirs,  their  next  of 
kin,  representatives  or  distributees,  and  all  persf  ns  inter- 
ested and  their  interest  in  such  proceeds,  they  may  desire, 
and  that  in  case  of  their  defanlt  in  so  doing,  that  the  said 

groceeds  will  be  distiibuted  and  paid  over  to  the  known 
eirs  of  the  ance  t4)r  from  whom  such  unknown  h*  irs  derived 
title  th  reto,  xud  to  their  heirs,  n  xt  of  kin,  representatives, 
distributees  and  assigns,  and  that  they  and  each  of  tbem 
shall  thereafter  be  forever  barred  of  and  from  all  aud  every 
cause  or  causes  of  action  for  such  proceeds,  or  on  account 
thereof,  or  g  owing  out  of  the  distribution  thereof,  and  of 
and  from  all  right,  title,  claim  and  interest  in  and  to  such 
proceeds,  and  shall  be  deemed  t )  have  surrendered  all  right, 
claim  and  interest  in  and  to  such  pi  oceeds.  The  order  mu<>t 
c  jntain  a  dir  ciion  that  a  copy  of  the  notice  must  be  served 
on  each  of  the  persons  named  in  the  order,  if  within  the 
State,  in  the  manner  prescribed  for  the  service  of  a  sum- 
mons on  a  defendant  in  an  action  in  the  supreme  court,  at 
least  twenty  days  before  the  time  specifieil  in  the  notice. 
The  publication  of  suoh  notice,  as  required  by  said  order,  is 
hereby  made  and  shall  be  deemed  and  taken  for  all  purposes 
to  be  due  and  cosiplete  service  upon  each  and  every  of  such 
unknown  heirs  or  their  representatives,  and  the  known  heirs, 
their  next  of  kin,  aud  representatives,  and  all  persons  inter- 
ested in  such  proceeds,  of  due  notice  of  the  proceedings  to 
distribnte  and  pay  out  such  proceeds,  and  shall  be  conclu- 
sive upon  each  and  all  cf  them.  Proof  of  such  pergonal 
service  may  be  made  by  the  affidavit  of  the  person  making 
the  same,  and  proof  of  the  publication  of  such  n  tice  m)<y 
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be  made  by  affidavit  of  the  pTibliaher  of  snoh  paper  or  papers. 
At  the  time  and  place  specined  in  the  said  order  and  notice, 
each  unknown  heirs  or  their  representatives,  and  all  known 
heirs,  their  next  of  kin,  representatives  or  distributee^, 
devisees,  and  all  persons  interested  in  snoh  proceeds,  shall 
appe  >r  in  conrt,  in  ^eruon  or  by  attorney,  and  make  proof 
establishing  their  heirship  and  identity,  kinship  and  interest 
in  snch  proceeds,  and  npon  proof  being  made  to  the  satis-' 
Motion  of  the  court  of  the  heirship  aod  identity  of  the 
unknown  heirs,  the  proceeding  for  distribution  shall  be 
dismissed.  And  if  such  unknown  heirs  or  their  representa- 
§  1583.  Where  a  portion  of  the  proceeds,  representing 
an  undivided  share  or  Interest,  is  invested  for  the  bent'fit  of 
a  tenant  for  life,  or  for  years,  or  of  a  widow,  ns  prescribed 
in  the  foregoing  provisions  of  this  article,  the  court  must 
oanse  it  to  be  invested  in  permanent  securities,  at  iutrres% 
and  the  interest  to  be  paid,  from  time  to  time  a<t  it  accrtien, 
to  the  person  for  whose  benefit  it  is  invested,  while  bis  or 
her  right  continues. 
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§  1584.  The  coart  may,  in  its  discretion,  require  any 
person,  before  he  receives  his  portion  of  the  proceeds  of  the 
sale,  to  give  such  security  as  it  directs,  to  the  people,  or  to 
inch  parties  or  other  persons  as  it  prescribes,  to  refund  the 
aame,  or  a  portion  thereof,  with  mterest,  if  it  thereafter 
appears  that  he  was  not  entitled  thereto 

I  1585.  A  security  taken  under  any  provision  of  this 
article,  except  as  otherwise  speci'illv  prescribed  therein, 
must  be  taken  in  the  name  and  official  title  of  the  county 
treasurer  of  the  county  in  which  the  property  sold  lb  situa- 
ted. He,  and  his  euccessors  in  office,  must  hold  the  same 
for  the  use  And  benefit  of  the  persons  interested,  subject  to 
the  order  of  the  court. 

g  1586«  The  court  may,  in  its  discretion,  and  upon  such 
terms  and  conditions  as  justice  requires,  make  an  order, 
allowing  a  person,  interested  in  a  security  specified  in  the 
last  section,  to  maintain  an  action  thereupon  in  the  name 
of  the  county  treasurer. 

§  1587*  Where  it  appears  that  partition  cannot  be  made 
equal  between  the  parties,  according  to  their  respective 
rights,  without  prejudice  to  the  rights  or  interests  of  some 
of  them,  the  final  judgment  may  award  compensation  to 
be  made  by  one  party  to  another  for  equality  of  partition. 
But  compensation  cannot  be  so  awarded  against  a  part^ 
who  is  unknown,  or  whose  name  is  unknown.  Nor  can  it 
be  awarded  against  an  infant,  unless  it  appears,  that  he  has 
personal  property  sufficient  to  pay  it,  and  that  his  interests 
will  be  promoted  thereby. 

§  1588.  If,  upon  the  death  of  one  of  two  or  more 
plaintiffs,  or  one  of  two  or  more  defendants,  in  an  action 
for  partition,  the  interest  of  the  decedent  in  the  property 
passed  to  a  person,  not  a  party  to  the  action,  the  latter  may 
be  made  defendant  by  the  order  of  the  court  j  and  a  sup- 
plemental summons  may  be  issued,  to  bnng  him  in 
accordingly. 

g  1580.  Nothing  contained  in  this  article  prevents  the  60Huo,lM 
court  from  adjusting,  in  the  interlocutorr  or  final  Judg- 
ment, or  otherwise,  as  the  case  requires,  the  rights  of  one 
or  more  of  the  parties,  as  against  any  other  party  or  par- 
ties, by  reason  of  the  receipt,  by  the  latter,  of  more  than 
his  or  their  proper  proportion  of  the  rents  or  profits  of  a 
share,  or  part  of  a  share. 

§  1690*     [Am*d  1895,  amendment  to  take  ^fectJanvary  1,  {usiLsubd. 
1896.]  Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard*  i,    Consol. 
holds  real  property  in  ^oint  tenancy  or  in  common,  the  ^^^ 
general  guardian  of  the  infant  or  the  committee  of  the  idiot» 
loaatio  or  habitual  drunkard,  may  apply  to  the  supreme 
oonrt,  or  to  the  couoty  court  of  the  ooun^,  wherein  the  real 
property  is  situated  for  aoUiority  to  agree  to  a  partiiiou  id 
the  real  property, 
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|liS4.8abd/  §  1501«  Such  an  application  must  be  by  a  petition, 
ict.  '''*^*'  ^^^^  °*^^  describe  the  real  property  proposed  to  be 
partitioned;  must  state  the  rights  and  interests  of  the 
several  owners  thereof ;  must  specify  the  particular  parti- 
tion proposed  to  be  made ;  and  must  oe  verified  by  affiaavit. 
The  court  may  order  notice  of  the  application  to  be  given 
to  such  persons  as  it  thinks  proper. 

§  1592.  [Am'd  1886.1  If  after  due  inquu-y  into  the 
merit!  of  the  application  oy  a  reference  or  otherwise,  the 
court  is  of  the  opinion  that  the  interests  of  the  infant,  or  of 
the  idiot,  lunatic,  or  habitual  drunkard  will  be  promoted 
by  the  partition,  it  may  make  an  order  authorizing  the 
petitioner  to  a^ree  to  the  partition  proposed,  and  in  the 
name  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitual 
dnmkar<l,  to  execute  releases  of  his  right  and  interest  in 
and  to  that  part  of  the  property  which  falls  to  the  shares  of 
the  other  joint-tenants  or  tenants  in  common.  The  court 
may,  in  its  discretion,  for  the  furtherance  of  the  interests 
of  said  infant,  idiot,  lunatic,  or  habitual  drunkard,  direct 
partition  to  be  so  made  as  to  set  off  to  him  or  them  his  or 
their  share  in  common  with  any  of  the  other  owners,  pro- 
vided the  consent  in  writing  thereto  of  such  owners  shafi  be 
first  obtained. 

§  1598.  Releases  so  executed  have  the  same  validity 

and  effect,  as  if  they  were  executed  by  the  person  in  whose 

.  behalf  they  are  executed,  and  as  if  tlie  inl^t  was  of  full 

age,  or  tne  idiot,  lunatic,  or  habitual  drunkard  was  of 

sound  mind,  and  competent  to  manage  his  affairs. 

§  1594.  The  people  of  the  State  may  be  made  a  party 
deiendant  to  an  action  for  the  partition  of  real  property,  in 
the  same  maimer  as  a  private  person.  In  such  a  case,  the 
summons  must  be  served  upon  the  Attorney-General,  who 
must  appear  in  behalf  of  the  people. 

§  1595.  An  exemplified  copy  of  the  Jud^ent-roll«  or 
of  the  final  Judgment,  in  an  action  for  partition,  may  be 
recorded  in  the  office  for  recording  deeds  in  each  coun^  in 
which  any  real  property  affected  Siereby  is  situated. 

ARTICLE  THIRD. 
Action  for  Dowbr. 

1 1608.  limitation  of  action  for  {  1603.  id.:  against   hOn,  etc, 

dower.  aiiemng  land. 

1687.  Agalntt     whom     action  IQO-L  Action  burred  by  aodgn- 

Drooght.  mcntof  dower. 

IfM.  Who  may  be  Joined  as  1606.  Oollasive  recoverr  not  to 

defendants.  prejudice  infanu 

1690.  Id.  ;    where    defendants  1600.  Complaint. 

claim  in  sereralty.  1097.  Interlocatory     Judgment 

1000.  Damages  may  be  recoT-  f or  admeasarement. 

erea;  how  estimated.  1606.  Oath   of  commissionera, 

1001.  Id.;    in   action    against  etc.;    removal ;  llUlng 

alienee  of  husband.  vacancy. 

]0OS.  Id. :  where  several  paroals,         1000.  Dower  how  admeaaured. 
^^  etc.  16ia  Bepostthwei^on. 
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1 161 1.  Setting  aside  report  1 1918.  Defendant  may  consent  to 

161S.  Feee  and  expenaea.  paj     It ;    prooeadinfi 

1818.  Final  judgment.  therenpon. 

tnL  Ftatnofl  may  reconr  aam  1810.  Interlocatory  judgment  for 

awarded  ;    conrt   may  aale. 

modify  Jndi^ment.  1800.  Id.;  directing  a  part  to  be 
161IL  Jonior  incombrancers;  not  laid  off. 

affected  by  admeaanre-  1(01  Liens  to  be  ascertained. 

ment.  16S^  Id.  ;  payment  of ;  or  sale 
1618.  Appeal  not  to  atay  execn-  subject  to. 

non,  if  nndertaking  is  1828.  Keport  of  sale. 

given.  16M.  Final  jadgment  tbereon. 

1817.  Plaintiff  may  eonaent  to  18b)6.  ProTisions  of  article  aee- 

leceiTe  a  gross  nun.  ond  made  applicable. 

§  1696.  \Am'd  1882.]  An  action  for  dower  must  be  8iHii]i,8Si 
commenced  oy  a  widow  within  twenty  years  after  the 
death  of  her  husband ;  but  if  she  is  at  the  time  of  his  death 
either 

1.  Within  the  age  of  twenty-one  years ;  or 

2.  Insane ;  or 

8.  Imprisoned  on  a  criminal  charge,  or  in  execntion  upon 
convicti<m  of  a  criminal  offense,  for  a  term  less  than  for 
life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time 
limited  by  this  section.  And  if  at  any  time  before  such 
claim  of  dower  has  become  barred  by  the  above  lapse  of 
twen^  years,  the  owner  or  owners  of  the  lands  subject  to 
such  dower,  being  in  possession,  shall  have  recognized 
such  claim  of  dower  by  any  statement  containea  in  a 
writing  under  seal,  subscribed  and  acknowledged  in  the 
manner  entitling  a  deed  of  real  estate  to  be  recorded,  or  if 
by  any  Judgment  or  decree  of  a  court  of  record  within  the 
flame  time  and  concerning  the  land  in  question,  wherein 
such  owner  or  owners  were  parties,  such  rieht  of  dower 
shall  have  been  disthictlv  recognized  as  a  subsisting  claim 
against  said  lands,  the  time  after  the  death  of  her  husband, 
and  prerious  to  such  acknowledgment  in  writing  or  such 
recognition  by  Judgment  or  decree,  is  not  a  part  of  the  time 
limited  by  this  section. 

%  1697«  Where  the  property,  in  which  dower  is  claimed,   t  N.  T. 
ifl  actually  occupied,  the  occupant  thereof  must  be  made     ^"PP*  ^ 
defendant  in  the  action.    Where  it  is  not  so  occupied,  the  wHun,65a. 
action  must  be  brought  against  some  person  exercising  acts 
of  ownership  thereupon,  or  claiming  title  thereto,  or  an 
hiterest  therein,  at  the  time  of  the  commencement  of  the 
action. 

g  159B«  In  either  of  the  cases  specified  in  the  last  sec- 
tion,  any  other  person,  claiming  title  to,  or  the  right  to  the 
possession  of,  the  real  property  in  which  dower  is  claimed, 
may  be  Joined  as  defendant  in  the  action. 

g  1500.  In  an  action  to  recover  dower,  in  a  distinct  jn.t. 
parcel  of  real  property  of  which  the  plaintiff's  husband  died      Snpp.  ML 
seized,  or  in  ah  the  real  property  which  he  aliened  by  one 
conveyance,  all  the  persons  in  possession  of,  or  claiming 
title  to,  the  proper^,  or  any  part  thereof,  may  be  made  de* 
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f endants,  although  they  possess  or  daim  title  to  differeat 
portions  thereof  in  severalty. 

SI  Hun,  690.  §  1600«  Where  a  widow  recovers,  in  an  action  there- 
for, dower  In  property,  of  which  her  hnnband  died  seized, 
she  may  also  recover,  in  the  same  action,  damages  for  with- 
holding her  dower,  to  the  amount  of  one  third  oi  the  annual 
▼alue  of  the  mesne  profits  of  the  propNerty,  vnth  interest;  to 
be  computed,  where  the  action  is  against  the  heir,  from  her 
husband's  death,  or,  where  it  is  against  any  other  person, 
fitnn  the  time  when  she  demanded  her  dower  of  the  defend- 
ant ;  and,  in  each  case,  to  the  time  of  the  trial,  or  application 
for  Judgment,  as  the  case  may  be ;  but  not  excesding  six 
years  in  the  whole.  The  damages  shall  not  include  anything 
for  the  use  of  permanent  improvements,  made  after  the 
death  of  the  husband. 

§  1601«  Where  a  widow  recovers  dower,  in  a  case  not 
Bgeci^ed  in  the  last  section,  she  may  also  recover,  in  the 
same  action,  damages  for  withholding  her  dower,  to  be 
computed  from  the  commencement  of  the  action  :  but  ihey 
shall  not  include  anything  for  the  use  of  permanent  im- 
provements, made  since  the  property  was  aliened  by  her 
nusband.  In  all  other  respects,  the  same  must  be  com- 
puted as  prescribed  in  the  last  section. 

§  160d.  The  last  two  sections  do  not  authorize  the  re- 
covery, against  a  defendant  who  is  joined  with  others,  of 
damages  for  withholding  dower,  in  any  portion  of  the  prop- 
er^ not  occupied  or  claimed  by  him. 

§  1608.  Where  a  widow  recovers  dower  in  real  property 
aliened  by  the  heir  of  her  husband,  she  may  recover,  in  a 
separate  action  against  him,  her  damages  for  withhodding 
her  dower,  from  the  time  of  the  death  of  her  husband  to 
the  time  of  the  alienation,  not  exceeding  six  years  in  the 
whole.  The  sum  recovered  from  him  must  be  deducted 
from  the  sum,  which  she  would  otherwise  be  entitled  to 
recover  from  the  grantee ;  and  any  sum  recovered  as  dam- 
ages from  the  grantee,  must  be  deducted  from  the  sum, 
which  she  would  otherwise  be  entitled  to  recover  from  the 
heir. 

§  1604.  The  acceptance,  by  a  widow,  of  an  assignment 
of  dower,  in  satisfaction  of  her  claim  upon  the  property  in 
question,  bars  an  action  for  dower,  and  may  be  pleaded  by 
any  defendant 

§  1606.  Where  a  widow,  not  having  a  right  to  dower, 
recovers  dower  against  an  infant,  by  the  default  or  colliK 
sion  of  his  guardian,  the  infant  shall  not  be  prejudiced 
thereby  ;  but  when  he  comes  of  full  age,  he  may  bring  an 
action  of  ejectment  against  the  widow,  to  recover  the  prop- 
erty so  wrongfully  awarded  for  dower,  with  damages  from 
the  time  when  she  entered  into  possession,  although  that  is 
more  than  six  years  before  the  commencement  of  the  actioiu 
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§  1606.  The  complaint,  in  an  action  for  dower,  most 
describe  the  property,  as  prescribed  in  section  one  thousand 
ti?e  hundred  and  eleven  of  this  act ;  and  must  set  forth  the 
name  of  the  plaintiff's  husband. 

§  1607*  If  the  defendant  makes  default  in  appearing  or 
pleading ;  or  if  the  right  of  the  plaintiff  to  dower  is  not 
disputed  by  the  answer;  or  if  it  appears,  by  the  verdict, 
report  or  decision  upon  a  tiial,  that  the  plaintiff  is  entitled 
to  dower  in  the  real  property  described  in  the  complaint,  an 
interlocutory  Judgment  must  be  rendered ;  which,  except 
as  otherwise  prescribed  in  this  article,  must  direct  that  the 
pUlntifl's  dower  in  the  property,  particularly  describing  it, 
oe  admeasured  by  a  referee,  designated  in  the  judgment,  or 
by  three  reputable  and  disinterested  freeholders,  designated 
therein  as  commissioceis  for  that  purpose. 

§  A  608.  Each  of  the  commissioners,  or  the  referee,  as 
the  case  requires,  must,  before  entering  upon  the  execution 
of  his  duties,  subscribe  and  take  an  oath,  before  an  officer 
specified  in  section  eight  hundred  and  forty-two  of  this  act, 
to  the  effect,  that  he  will  faithfully,  honestly,  and  im- 
partially discharge  the  trust  reposed,  in  him.  The  oath 
must  be  filed  with  the  clerk,  before  a  commissioner  or  a 
referee  enters  upon  the  execution  of  his  duties.  The  court 
may,  at  any  time,  remove  the  referee,  or  either  of  the  com- 
missioners. If  either  of  them  dies,  resigns,  or  neglects  cr 
refuses  to  serve,  or  is  removed,  the  court  may,  from  time  to 
time,  tppoint another  person  in  his  place. 

§  1609.  The  referee  or  the  commissioners  must  execute 
thmr  duties  in  the  following  manner : 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion, 
for  the  b^  interests  of  all  the  parties  concerned,  admeasure 
and  lay  off,  as  speedily  as  possible,  as  the  dower  of  the  plain* 
tiff,  a  distinct  parcel,  constituting  the  one  third  part  of  the 
real  property  of  which  dower  is  to  be  admeasured,  desig- 
nating the  part  so  laid  off  by  posts,  stones,  or  other  perma- 
nent monuments. 

2,  In  making  the  admeasurement,  they  must  take  into 
consideration  any  permanent  improvements,  made  upon  the 
real  property,  after  the  death  of  the  plaintiff's  husband,  or 
after  the  alienation  thereof  by  him ;  and,  if  practicable, 
those  improvements  must  be  awarded  within  the  part  not 
laid  off  to  the  plaintiff  ;  or,  if  it  is  not  practicable  so  to 
award  them,  a  deduction  must  be  made  from  the  part  laid 
off  to  the  plaintiff,  proportionate  to  the  benefit,  which  she 
will  derive  from  so  much  of  those  improvements,  as  is  in- 
cluded in  the  part  laid  off  to  her. 

8.  If  it  is  not  practicable,  or  if ,  in  the  opinion  of  the 
referee  or  commissioners,  it  is  not  for  the  best  interests  of 
All  the  parties  concerned,  to  admeasure  and  lay  off  to  the 
plaintiff  a  distinct  parcel  of  the  property,  as  prescribed  in 
the  foregoing  subdivisioa  of  this  section,  they  must  report 
that  fact  to  the  court. 
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4.  They  may  employ  a  surveyor,  with  the  necessary  afl- 
aistants,  to  aid  in  the  admeasurement. 

§  1610.  All  the  commissioners  must  meet  together  in 
the  performance  of  any  of  their  duties  ;  but  the  acts  of  a 
majority  so  met  are  valid.  The  referee,  or  the  commis- 
sioners, or  a  majority  of  them,  must  make  a  full  report  of 
their  proceedings,  specifying  therein  the  manner  in  which 
they  have  disclutrg^  their  trust,  with  the  items  of  their 
charges,  and  a  particular  description  of  ihe  portion  ad- 
measured and  laid  off  to  the  plaintiff ;  or,  if  they  report 
that  it  is  not  practicable,  or,  in  their  opinion,  it  is  not  for 
the  best  interests  of  all  the  parties  coucemed,  to  admeasure 
and  lay  off  a  distinct  parcel  of  the  property,  of  which 
dower  is  to  be  admeasured,  they  must  state  the  reasons  for 
that  opinion,  and  all  the  facts  relating  thereto.  The  report 
must  be  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded,  and  must  be  filed  in  the 
office  of  the  clerk. 

tl6 1 1.  Upon  the  application  of  any  party  to  the  action, 
upon  good  cause  shown,  the  court  may  set  aside  the 
report,  and,  if  necessary,  may  appoint  new  commissioners, 
or  a  new  referee,  who  must  proceed,  as  prescribed  in  this 
title,  with  respect  to  those  first  appointed. 

§  1618.  The  fees  and  expenses  of  the  commissioners,  or 
of  the  referee,  including  the  expense  of  a  survey,  when  it 
is  made,  must  be  taxed  under  the  direction  of  the  court ; 
and  the  amount  thereof,  must  be  paid  by  the  plaintiff,  and 
allowed  to  her,  upon  the  taxation  of  her  costs. 
l8HiiB«tt8.  §  1618*  Upon  the  report  being  confirmed  by  the  court, 
final  judgment  must  be  rendered.  If  the  referee  or  com* 
missioners  have  admeasured  and  laid  off  to  the  plaintiff  a 
distinct  parcel  of  the  proper^,  the  judgment  must  award 
to  her,  during  her  natural  life,  the  possessicm  of  thai  par- 
cel, describing  it,  subject  to  the  payment  of  all  taxes,  assess- 
ments, and  other  charges,  accrumg  thereupon  after  she 
takes  possession.  If  the  referee  or  the  commissioners  re- 
port, that  it  is  not  practicable,  or  that,  in  his  or  their  opinion. 
It  is  not  for  the  best  interests  of  all  the  parties  c<mcemed,  so 
to  admeasure  and  lay  off  a  distinct  parcel  of  the  property, 
the  final  judgment  must  direct,  that  a  sum,  fixoi  by  the 
court,  and  specified  therein,  equal  to  one-third  of  the  rental 
yalue  of  the  real  property,  as  ascertained  by  a  reference  or 
otherwise,  be  paid  to  the  plaintiff,  aonually  or  of tener,  as 
directed  in  the  judgment,  during  her  natural  life,  for  her 
dower  in  the  property ;  and  that  the  sums,  so  to  be  paid,  be 
and  remain  a  charge  upon  the  property,  during  her  natural 
life.  The  final  judgment  may  also  award  damages  for  the 
withholding  of  dower. 

g  1614.  The  plaintiff  may,  from  time  to  time,  maintain 
an  action  against  the  owner,  or  a  person  who  was  the  owner 
of  the  property,  to  recover  any  mstalment  of  the  suid^  ao 
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awarded  to  her  for  her  dower,  which  became  due  dorinif 
his  ownership,  and  remains  unpaid.  Or  if  an  inafatimpnt 
remains  due  and  unpaid,  she  may  maintain  an  action  to 
procure  a  sale  of  the  property,  and  enforce  the  payment  of 
the  instalments,  due  and  to  liecome  due,  out  of  the  proceeds 
of  the  sale.  Such  an  action  must  be  conducted,  as  if  the 
charge  iipon  the  real  property  was  a  mortgage  to  the  same 
effect,  u,  at  any  time,  it  is  made  to  appear  to  the  court, 
that  the  rental  value  of  the  real  property  has  materially  in* 
creased  or  diminish^,  the  court  may,  by  an  order,  to  bo 
made  upon  notice  to  aU  the  persons  interested,  modify  the 
final  judgment,  by  incr  sing  or  diminishing  the  sum  to  be 
paid  to  ^e  plaintiff. 

§  1 6 16.  Where  a  portion  of  the  property  is  admeasured 
and  laid  off  to  the  plaintiff  as  her  dower,  a  lien,  which  Is 
inferior  to  the  plaintiff's  right  of  dower,  attaches,  during 
the  life  of  the  plaintiff,  to  the  residue,  or  to  the  portion  or 
share  of  the  residue  which  was  subject  to  it,  as  u  the  por- 
tion laid  off  to  the  plaintiff  had  not  been  a  part  of  the  prop- 
erty. 

§  1616.  An  appeal  from  a  final  ludgment,  awardhig  to 
the  plaintiff  possession  of  the  part  admeasured  and  laid  off 
to  her,  does  not  stay  the  execution  thereof,  unless  the  courts 
or  a  judge  thereof,  grants  an  order  directing  such  a  stay. 
Such  an  order  shall  not  be  granted,  if  an  undertaking  !• 
given  on  the  part  of  the  respondent,  with  one  or  more  sure- 
ties, approved  by  the  court,  or  a  judge  thereof,  to  the  effect 
that,  if  the  judgment  appealed  from  is  reversed  or  modified, 
and  lestitulion  is  awarded,  she  will  pay,  to  the  person  en- 
titled thereto,  the  value  of  the  use  and  occupation  of  the 
I)art  so  admeasured  and  laid  off  to  her,  or  of  the  portion, 
restitution  of  which  is  awarded,  during  the  time  she  holds 
possession  thereof,  by  virtue  of  the  judgment. 

g  1 6 1 7.  In  an  action  for  dower,  the  plaintiff  may,  at  any  80  Abb.  K.o. 
tline  before  an  interlocutory  judgment  is  rendered,  by  242:188N.Y. 
reason  of  the  defendant's  default  in  appearing  or  pleading, 
or,  where  an  issue  of  fact  is  Joined,  at  any  time  before  the 
commencement  of  the  trial,  nle  with  the  clerk,  a  consent  to 
accept  a  gross  sum,  in  full  satisfaction  and  discharge  of  her 
right  of  dower  in  the  real  property  described  in  me  com- 
plaint. Such  a  consent  must  be  in  writing,  and  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to 
be  recorded*  A  copy  thereof,  with  notice  of  the  filine, 
must  be  served  upon  each  adverse  party  who  has  appearedt 
or  who  appears  after  the  filing. 

§  1618«  At  any  time  after  a  ccmsent  is  filed,  as  pre- 
scribed in  the  last  section,  and  before  an  interlocutory 


judgment  is  rendered,  any  defendant  may  apply  to  the 
court,  upon  notice,  for  an  order  ranting  him  leave  to  pay 
such  a  ^oss  sum.    Thereupon  the  court  may,  in  Its  dis* 

■    s,  ascertain 
e  property. 
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cretion,  and  upon  such  terms  as  justice  requires,  ascertain 
the  value  of  the  plaintiff's  right  of  dower  m  the  property. 
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by  a  reference  or  otherwise,  and  make  a^  order^  directing 
payment,  by  the  applicant,  of  the  sum  so  ascertamed^  with- 
m  a  time  fixed  by  the  order,  not  exceeding  sixty  days  after 
oervice  of  a  copy  thereof ;  and  directing  the  execution  by 
the  plaintiff  oi  a  release  of  her  right  of  dower,  upon  re- 
ceipt of  the  money.  Obedience  to  the  order  may  be  en- 
forced, either  by  punishment  for  contempt,  or  by  striking 
out  the  pleading  of  the  offending  party,  and  rendering 
Judgment  against  him  or  her  or  in  both  modes. 
i?ftN.T.47a.  §  1019.  Where  the  plaintiff's  consent  has  been  filed,  as 
prescribed  in  the  last  section  but  one,  and  she  is  entitled  to 
an  interlocutoi-y  judgment  in  the  action,  the  court  must, 
upon  the  apphcaiion  of  either  party,  ascertain,  by  a  refer- 
ence or  otherwise,  whether  a  distinct  parcel  of  the  property 
can  be  admeasured  or  laid  off  to  the  plaintiff,  as  tenant  in 
dower,  without  material  injury  to  the  interests  of  the 
parties.  If  it  appears  to  the  court,  that  a  distinct  pared 
cannot  be  so  admcaHured  and  laid  off,  the  interlocutory 
Judgment  must,  except  in  the  case  specified  in  the  next  sec- 
tion, direct  that  the  proi)erty  be  sold  by  the  sheriff,  or  by 
a  referee  designated  therein  ;  and  that,  upon  the  confirma- 
tion of  the  sale,  each  parly  to  the  action,  and  every  person 
deriving  thle  from,  through,  or  under  a  party,  after  the 
filing  01  the  judgment-roll,  or  of  a  notice  of  the  pendency 
of  the  action,  as  prescribed  in  article  ninth  of  this  title,  lie 
barred  of  and  from  any  right,  title,  or  interest  in  or  to  the 
property  sold. 

g  1680.  In  a  case  specified  in  section  one  thousand  six 
hundred  and  seventeen  of  this  act,  where  the  property,  or  a 
part  thereof,  consists  of  one  or  more  vacant  or  unimproved 
lots,  the  plaintiff's  consent  may  contain  a  stipulation  to  take 
a  distinct  parcel  out  of  those  lots,  in  lieu  of  a  gross  sum. 
In  that  case,  the  interlocutory  judgment,  instead  of  direct- 
ing a  sale,  may  direct,  if  it  appears  to  be  just^  to  do,  that 
commissioners  be  appointed  to  admeasure  and  lay  off  to  the 

{)laintiff  a  distinct  parcel,  out  of  the  vacant  or  unimproved 
ots ;  and,  if  there  is  any  other  property,  that  it  be  sold, 
and  a  gross  sum  be  paid  to  her  out  of  the  proceeds  thereof, 
as  prescribed  in  the  next  three  sections.  The  plaintiff's  title 
to  each  distinct  parcel,  admeasured  and  laid  off  to  her,  as 
prescribed  in  this  section,  is  that  of  an  estate  of  inheritance 
m  fee  simple.  In  admeasuring  and  laying  off  the  same, 
the  commissioners  must  consider  quantity  and  quality  rela- 
tively, according  to  the  value  or  the  plaintiff's  right  of 
dower  in  the  vacant  or  unimproved  lots,  out  of  which  the 
admeasurement  is  to  be  made ;  which  must  be  ascertained, 
in  proportion  to  the  value  of  those  lots,  as  prescribed,  in 
the  next  three  sections,  for  fixing  a  gross  sum  to  be  paid  to 
her  out  of  the  proceeds  of  a  sale, 

§  1621.  Before  ah  interlocutory  judgment  is  rendered 
for  the  sale  of  the  property,  the  court  must  direct  a  refer- 
ence to  as^certaiii  whether  any  person,  not  a  party,  has  a 
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lien  upon  the  property,  or  any  part  thereof.  Except  as 
otherwise  expressly  prescribed  in  this  article,  the  proceed- 
ings upon  and  subsequent  to  the  reference  must  be  the 
same,  as  prescribed  in  article  second  of  this  title,  where  a 
reference  is  made  as  prescribed  in  section  one  thousand  five 
hundred  and  sixty-one  of  this  act« 

§  1688.  Where  the  interlocutory  judgment  directs  a 
sale,  if  the  right  of  dower  of  the  plamtiff  is  inferior  to  any 
other  lien  upon  the  property,  the  judgment  may,  in  the 
discretion  of  the  court,  direct  that  the  property  be  sold 
either  subject  to  the  lien,  or  discharged  from  the  lien;  and, 
in  the  latter  case,  that  the  officer  making  the  sale  pay  the 
amount  of  the  lien,  out  of  the  proceeds  of  the  sale. 

§  16£8.  Immediately  after  completing  the  sale,  and 
executing  the  proper  conveyance  to  the  purchaser,  the 
officer  making  the  sale  must  make  and  file  with  the  clerk  a 
TepoTt  thereof,  showing  the  name  of  the  purchaser,  and 
tl^  purchase  price  paid  bv  him,  or,  if  the  property  was 
sold  in  parcels,  the  name  of  each  purchaser,  and  the  price 
and  a  description  of  the  parcel  sold  to  him ;  the  sums 
which  the  officer  has  paid  out  of  the  proceeds  of  the  sale, 
pursuant  to  the  interlocutory  judgment ;  the  purpose  for 
which  each  payment  was  made  ;  the  amount  and  items  of 
his  fees  and  expenses ;  and  the  net  amount  of  the  proceeds, 
after  deducting  the  payments. 

§  16d4*  Upon  confirming  the  sale,  the  court  must  ascer- 
tain, by  a  reference  or  otherwise,  the  rights  and  interests  of 
each  of  thte  parties  in  and  to  the  proceeds  of  the  sale,  and 
also  what  eross  sum  of  money  is  equal  to  the  value  of  the 
plaintiff's  dower  in  the  net  proceeds  of  the  sale,  calculated 
upon  the  principles  applicjible  to  life  annuities.  The  court 
muat  thereupon  render  final  judgment,  confirming  the  sale, 
and  directing  that  the  gross  sum  so  ascertained  be  paid  to 
the  plaintiff,  in  full  satisfaction  of  her  right  of  dower  ;  and 
that  the  remainder  of  the  proceeds  of  the  sale  be  distributed 
among  the  persons  entitled  thereto. 

§  16d6.  The  provisions  of  article  second  of  this  title, 
relating  to  a  sale  made  as  prescribed  in  that  article,  and  to 
the  distribution,  investment,  and  care  of  the  proceeds, 
apply,  as  far  as  they  are  applicable,  to  a  sale  made  as  pre* 
8cnbed  in  this  article,  and  to  the  distribution  of  the  pro- 
ceeds of  a  sale,  as  prescribed  in  the  last  sectioiu 

ARTICLE  FOURTH. 
Action  to  fobeclose  a  Mortgage. 

I  lesO.  YintA  Jndgment ;  what  to       {1629.  Complaint  to  state  whefli- 

cootain.  erBuchacUou  brought. 

ia27.  Person  liable    for  morl^  ^^  j^     jndgment     rendered 

SSflndlSi't,  et?  r  *''"'  X^"""  "^"^ 

lOeS.  other  actlonH  for  mort-  °^  re.uri.ed. 

gag«  debt,  when  pro.  1681.  NoHce  of  pendency  of  to- 

Blbitod.  tioatobefllad. 
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1 1(W.  Effect  of  con  v^Ttnoe  upon  wben  prooeedlngi  to  ba 

Bale.  stayed. 

1088.  BiBpoBition  of  Biirpliifl.  {  1886.  When  part  only  of  tba 

1884.  When   complaint    to    be  ^woperty  to  be  Bold 


dismiaeed  on  payment  1687.  when  the  whole  propeitr 

of  Bam  due.  may  be  sold. 

16SB.  Payment  after  Judgment; 

MK.Y.  156.  g  1686«  In  an  action  to  foreclose  a  mortgage  upon  real 
property,  if  the  plaintiff  becomes  entitled  to  Snal  Judgment, 
It  must  direct  the  sale  of  the  property  mortgaged,  or  of 
such  part  thereof  as  is  sufficient  to  discbarge  me  mortgage 
debt,  the  expenses  of  the  sale,  and  the  costs  of  the  action. 
»Abb.N.a  g  1687.  Any  person,  who  is  liable  to  the  plaintiff  for 
^^  the  payment  of  the  debt  secured  by  the  mortgage,  may  be 

made  a  defendant  in  the  action  ;  and  if  he  has  appeared,  or 
has  been  personally  served  with  the  sununcms,  the  final 
judgment  ma^  award  payment  by  him  of  the  residue  of 
the  debt  remaining  unsatisfied,  after  a  sale  of  the  mort- 
gaged property,  and  the  application  of  the  proceeds,  pur* 
suant  to  the  directions  contained  therein. 
lSDal7,l44. 

88  week.  §  168B«  While  an  action  to  foreclose  a  mortgage  upon 
}^*8- ^  real  property  is  pending,  or  after  final  Judgment  for  the 
c  w  plaintiff  therein,  no  other  action  shall  be  commenced  or 

8  N.  T.         maintained,  to  recoyer  any  part  of  the  mortgage  debt,  with* 
Sap^896.  out  leaye  of  the  court  m  which  the  former  action  was 


^Ute^Kep.    brought.      State  Kep.  203;  18  Misc.  49. 

108  N.T.  160      g  1689,  The  complaint,  in  an  action  to  foreclose  amort- 
8?H**  *&   ^»*^  upon  real  property,  must  state,  whether  any  other 
•      •  acuon  has  been  brought  to  recoyer  any  part  of  the  mortgage 
debt,  and,  if  so,  whether  any  part  thereof  has  been  col- 
lected. 
188  N.T.  468.       %  1680«  Where  final  judgment  for  the  plaintiff  has  been 
rendered,  in  an  action  to  recoyer  any  part  of  the  mortgage 
debt,  an  action  shall  not  be  commenced  or  maintained  to 
foreclose  the  mortgage,  unless  an  execution  against  the 
property  of  the  defenoant  has  been  issued,  upon  the  Judg- 
ment, to  the  sheriff  of  the  county  where  he  resides,  if  he 
resides  within  the  State,  or,  if  he  resides  without  the  8tatc, 
to  the  sheriff  of  the  county  where  the  Judgment-roll  is 
filed  ;  and  has  been  returned  wholly  or  partly  unsatisfied. 

§  1681.  The  plaintiff  must,  at  least  twenty  days  before 
a  final  Judgment  directing  a  sale  is  rendered,  file,  in  the 
clerk's  office  of  each  county  where  the  mortgaged  property 
is  situated,  a  notice  of  the  pendency  of  the  actioL,  as  pre- 
scribed in  section  one  thousand  six  hundred  and  ^yenty  of 
this  act :  which  must  specify,  in  addition  to  the  particulars 
requirea  by  that  section,  the  date  of  the  mortgage,  the 
parties  thereto,  and  the  time  and  place  of  recording  It. 

§  168£.  A  conyeyance  upon  a  sale,  made  pursuant  to  a 
final  Judgment,  in  an  action  to  foreclose  a  mortgage  upon 
leal  property,  yests  in  the  purchaser  the  same  estate,  onlj^ 
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fhAt  would  have  vested  in  the  mortgagee,  if  'he  equity  of 
redemptioii  had  been  foreclosed.  Such  a  conveyance  is  as 
TslJd,  as  if  it  was  executed  by  the  mortgagor  and  mort- 
gagee, and  is  an  entire  bar  against  each  of  them,  and  against 
eadi  party  to  the  action  who  was  duly  summoned,  and  eyeiy 
person  claiming  from,  through,  or  under  a  party,  by  title 
accruing  after  the  filing  of  the  notice  of  the  pendency  of  the 
acti6n,  as  prescribed  in  the  last  section. 

§  1688.  If  there  is  any  surplus  of  the  proceeds  of  the  so  Abb.N.a 
sale,  after  paying  the  expenses  of  the  sale,  and  satisfying  ^^'^• 
the  mortgage  debt  and  the  costs  of  the  action,  it  must  be 
paid  into  court,  for  the  use  of  the  person  or  persons  entitled 
thereto.  If  any  part  of  the  surplus  remains  m  court  for  the 
period  of  three  months,  the  court  must,  if  no  application 
has  been  made  therefor,  and  may,  if  an  application  therefor 
is  pending,  direct  it  to  be  invested  at  interest,  for  the  benefit 
of  the  person  or  persons  entitled  thereto,  to  be  paid  upon 
the  direction  of  the  court. 

§  1684.  Where  an  action  is  brought  to  foreclose  a  mort- 
gage upon  real  property,  upon  which  a  portion  of  the 
principal  or  interest  is  due,  and  another  portion  of  either  is 
to  become  due,  the  complaint  must  be  dismissed  without 
costs  against  the  plaintiff,  upon  the  defendant  paying  into 
court,  at  any  time  before  a  final  Jud^ent  directing  a  sale 
is  render^,  the  sum  due,  and  the  plamtiff's  costs. 

§  1685.  In  a  case  specified  in  the  last  section,  if,  after  a 
final  judgment  directing  a  sale  is  rendered,  but  before  the  sale 
is  made,  the  defendant  pays  into  court  the  amount  due  for 
principal  and  interest,  and  the  costs  of  the  action,  together 
with  the  expenses  of  the  proceedings  to  sell,  if  any,  all 
proceedings  upon  the  Judgment  must  be  staged  ;  but,  upon 
a  subsequent  default  in  the  payment  of  principal  or  interest, 
the  court  may  make  an  order,  directing  the  enforcement  of 
the  judgment,  for  the  purpose  of  coUectmg  the  sum  then 
due. 

§  1686.  Where  the  mortgage  debt  is  not  all  due,  and 
the  mortgaged  property  is  so  circumstanced,  that  it  can  be 
sold  in  parcels  without  injury  to  the  interests  of  the  parties^ 
the  final  judgment  must  direct,  that  no  more  of  the  property 
be  sold,  in  the  first  place,  than  is  sufficient  to  satisfy  the 
sum  then  due,  with  the  costs  of  the  action  and  expenses  of 
the  sale ;  and  that,  upon  a  subsequent  default  in  the  pay- 
ment of  principal  or  interest,  the  plaintiff  may  apply  for  an 
order,  directing  the  sale  of  the  .residue,  or  of  so  much 
thereof  as  is  necessary  to  satisfy  the  amount  then  due,  with 
the  costs  of  the  application  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  at 
often  as  a  default  happens. 

§  1687.  If ,  in  a  case  specified  in  the  last  three  section^ 
it  appears  that  the  mortgaged  property  is  so  circumstanced, 
that  *  lale  of  the  whole  will  be  most  beneficial  to  the 
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partieR,  the  final  judgment  inrst  direct,  that  the  whole 
p  operty  b^  sold;  that  the  [)roceedg  (»f  the  sole,  after  deduct- 
ing ttie  co-ts  uf  the  action,  aa  I  the  expen^  s  of  th.^  sale,  be 
either  applied  to  the  8  itisfact.on  of  the  whole  sti  n  secur  d 
hy  the  moi-tgnge.  w"th  sucj  ar  bate  of  inter  st,  as  justioe 
requires;  o  •  be  first  ai>pli*'d  lo  tbe  p  iTmeat  of  th  *■  suui  due, 
and  the  ba'ance,  or  ho  mnch  thereof  as  U  necessary,  be  in- 
yested  at  interebt,  for  the  benefit  of  the  plaintiff,  to  be  paid 
to  hiiu  from  time  to  time,  as  any  part  of  the  principal  or 
interest  becomes  due. 


ARTICLE  FIFTH. 

Action  to    compel    the   Detebmination   op   a.  Claim  to 

BEAL  PrOPEBTT. 

I  1638.  Who  may  maintain  action.        |  1645.  Judgment  for  plaintiff. 
1G39.  Complaiut.  164<t.  Eff«H:tof  Judgment. 

1640.  Proceedingn  when  defend-  1647.  Action      to      determine 

ant     denies     plaintiffs  widow's  dower. 

title.  1648.  Proceedings,  if  plaintiff 

1641.  Id. ;  When  he  pleads  title.  admits  defendant's 
164'i.  Proceedings  tue  same  as  claim. 

in  ejectment,  1649.  Id.;     when    defendant's 

1643.  Proceedings  when  defend-  claim  is  denied. 

ant  claims  in  reversion  1650.  This  article    applies  to 

or  remainder.  corporations. 
1C44.  Judgment    awarding     de< 

fendant  possession,  etc. 

139  riV^^  §  1638.  [-4m*d  1891.1  Where  a  person  has  been,  or  he 
136  Id!  lo!  *^'*  ^^  **®  whose  estate  he  has,  have  b^en  for  one  year  in 
17  Misc. 415.  possession  of  real  property,  or  of  any  undivided  interest 
therein,  claiming  it  in  fee,  or  for  life,  or  for  a  term  of  years 
not  less  than  tea,  he  may  mainta  n  an  a<tion  against  any 
other  par'^on  to  oompol  the  determination  of  any  claim  ad- 
verse to  that  of  the  plaintiff  which  the  defendaiit  makes  to 
any  estate  in  that  property  iu  fe^,  or  for  life,  or  for  a  term 
of  years  not  less  thaa  ten,  in  possession,  reversion  or  re- 
main Jer,  or  to  any  intere4  in  that  property,  including  any 
claim  iu  the  nature  of  an  easement  therein,  whether  appur- 
tenant t  •  any  otiier  est  ita  orlnads  or  not.  and  aUo  iaoluding 
any  lien  or  iiicumbrauce  upon  paid  property,  of  the  amount 
or  V  lue  of  not  less  than  two  hxmdrod  and  fifty  dollars.  But 
this  section  doen  not  apply  to  a  claim  for  dower. 

ir  Hun,  882.       §  1 639-    [Am'd  1891 .]     The  complaint  in  such  an  action 
must  set  forth  facts  showing: 
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1.  The  plaintiffs  right  to  the  real  property;  whether  his 
estate  therein  is  in  fee  or  for  life,  or  for  a  term  of  y-  are  not 
less  than  ten;  and  whether  he  holds  it  as  heir,  devisee  or 
purchaser,  with  the  source  from  or  means  by  which  his  title 
mimediately  accrued  to  him. 

2.  That  the  property,  at  the  commencement  of  the  acti'>n 
wa4,  and,  for  the  one  year  next  preceding,  has  been  in  his  pos- 
session, or  i'l  the  possession  of  himself  and  those  from 
whom  he  derives  his  title,  either  as  sole  tenant  or  as  joint 
tenant,  or  tenant  in  common  with  others. 

3.  That  the  defendant  nnjnstly  claims  an  estate  or  inter- 
est or  easement  therein,  or  a  lien  or  incumbrance  thereupon 
of  the  character  specified  in  the  last  section. 

The  complaint  must  describe  the  property  as  pres^riued 
in  section  tif  leen  hundred  and  eleven  of  this  act.  The  de- 
lunnd  for  jadgaient  may  be  to  th'j  effect  that  the  defendj.ct 
nnd  every  person  claiming  under  him  be  b>«rred  from  all 
cl  lim  to  an  estate  in  the  property  described  iu  the  com- 
plaint, or  from  all  claim  to  an  interest  or  easement  therein, 
or  a  li^n  or  incumbrance  thereupon,  of  the  character  speci- 
fied in  the  Inst  section,  or  it  may  combine  two  or  more  of 
said  demands  with  other  demands  for  appropriate  relief. 


§  1640*  I^  ^^«  defendant,  in  his  answer,  puts  in  issue 
the  matters  specified  in  subdivision  second  of  the  last  seo- 
tion,  and  succeeds  upon  that  defence,  final  judgment 
mu-it  be  rendered  in  his  favor,  dismissing  the  complaint, 
auil  awarding  to  him  costs  against  the  plaintiff. 


§  1641*  lAm'd  1891.]  The  defendant  may,  in  hisan- 
Lwer,  either  with  or  without  the  defence  specified  in  the  last 
section,  set  forth  facts,  showing  that  be  has  an  estate  in  the 
property  or  any  part  thereof,  adverse  to  the  plaintiff,  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  in  posses- 
sion, reversion,  or  remainder,  as  in  a  complaint  for  the 
fcameciuse  of  action;  or  the  defendnnt  may  set  forth  facts 
showing  that  he  has  an  interest  or  an  easement  in,  or  a  Uea 
or  in  umbronee  upon,  said  property;  and  thereupon  he  may 
demand  that  the  complaint  be  dirtmiseed,  or  any  jr.dgment 
to  whi  'h  he  woald  be  entitled  in  an  action  brought  by  him 
to  recover  that  estate  in  said  property,  or  to  enforce  in  any 
m  inner  the  interest  or  easement  therein,  or  the  lien  or  in- 
cnmbriince  thereupon  which  he  asserts;  or  he  may  combine 
any  two  or  more  of  said  demands.' 
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S  1 042*  [  ^^'<2 1891.]  Where  an  issae  of  fact  is  joined  in 
an  action  brought  as  prescribed  in  this  article,  aniens  the  de- 
fendant merely  demands  that  the  complaint  be  dismissed, 
if  the  ctefendtnt  claims  an  estate  in  said  property,  the  snb- 
sequent  proceedings,  imlnding  the  trial,  jadciDcnt  and 
execution,  are  the  same  as  if  it  was  an  action  of  ejectment, 
except  as  otherwise  expressly  prescribed  in  this  title;  if  the 
defendant  claims  an  interest  or  easement  in,  or  a  lien  or  in- 
onmbrance  npon,  sail  property,  the  subsequent  proceed- 
ings  are  the  same  as  if  it  was  an  action  brought  by  the  de- 
fendant to  establish  or  enforce  the  said  int«*rest,  easement, 
lien  x>r  incumbrance,  and  the  court  may  award  any  appro- 
priate  relief,  except  as  otherwise  expressly  prescribed  in  this 
tiUe. 


S  1 643*  Where  the  defendant  claims  the  property  in 
question,  or  any  part  thereof,  by  yirtue  of  an  estate  in  re- 
mainder or  reversion,  he  need  not  establish  a  right  to  the 
immediate  possession  thereof;  but  where  the  verdict,  re- 
port, or  dedsion  finds  that  he  has  such  an  estate,  it  must 
specify  the  time  when,  or  the  contingency  upon  which  he 
will  be  entitled  to  possesnion;  and  final  judgment  to  that 
effect  must  be  rendered  accordingly,  without  damages.  In 
such  a  case,  an  execution  for  the  delivery  of  the  possession 
of  the  property  may  be  issued  upon  the  judgment;  but 
only  by  the  special  order  of  the  court,  made  upon  an  appli- 
cation by  the  defendant,  or  a  person  claiming  noder  nim, 
and  satisfactory  proof  that  the  time  has  arrived  when,  or 
the  contingency  has  happened  upon  which,  tlie  applicant  is 
entitled  to  possession  by  the  terms  of  the  judgment. 


S  1644-  Where  a  final  judgment,  in  favor  of  tbe  de- 
fendant, determines  that  he  is  entitled  to  the  immediiite 
possession  of  the  property,  it  must  awarl  him  possession 
accordingly.  The  final  judgment  must  also  award  to  him 
his  damages  for  the  withholding  of  the  property,  as  in  an 
action  of  ejectment. 

§1645.  [i4m'dl891.]  Pinal  judgment  for  the  plaintiff 
mxist  be  to  the  effect  that  the  defendant,  and  every  person 
olairaing  under  him,  by  title  accruing  after  the  filiup  of  the 
judgment-roll,  or  of  the  notice  of  the  pendency  of  the  ac- 
tion, as  prescribed  in  article  ninth  of  this  title,  be  forever 
barred  from  all  claim  to  any  estate  c  f  inheritance,  or  for  life, 
or  for  a  term  of  years  not  Ipss  than  ten,  in  the  property;  or 
such  judgment  must  be  that  the  defendant  and  eveiy  per- 
son claiming  under  him,  as  above  stated,  be  forever  barred 
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from  all  claim  to  anv  interest  or  easement  in,  or  lien  or 
incumbrance  upon,  the  said  property,  of  any  kind  or  nature 
whatsoeyer,  or  of  any  particular  interest,  easement,  lien  or 
incumbrance  spedflea  in  said  jn^Rment;  and  the  court  may 
direct  any  instrument  purporting  to  create  any  such  in- 
terest, easement,  lien,  or  incumbiance  to  be  delivered  up  or 
to  be  canceled  of  record;  or  two  or  more  of  said  forms  of 
judgment  may  be  awarded  in  the  same  action.  If  such  a 
judgment  is  taken  upon  the  defendant's  default  in  appear- 
ing or  pleading,  it  shall  not  award  costs  to  eithe/ party,  un- 
less it  be  taken  upon  a  default  in  answering,  after  the  decis- 
ion of  a  demurrer  to  the  complaint. 


§  id46«  [Am*dlHdl.]  Aflnaljudgxnentin  favor  of  either  TSHun,  883. 
party,  in  an  action  brought  as  prescribed  in  this  article,  is 
oonclusiYe  against  the  other  party,  as  to  the  title  established 
in  the  action  aod  als>  against  tvery  person  daimiog  from, 
through,  or  under  that  party,  by  title  accruing  after  the 
filing  of  the  judgmeDt-roll,  or  of  uie  notice  of  the  pendencr 
of  the  notion,  as  prescribed  in  article  ninth  of  this  title.  A 
new  trial  of  said  action  after  judgment  shall  not  be  granted 
as  a  matter  of  right,  but  the  court  may,  in  its  discretion  in 
the  interest  of  justice,  grant  a  new  trial  upon  an  application 
made  by  any  party  within  one  y«ar  after  said  judgment. 
But  where  a  defendant  is  an  infant,  an  idiot,  a  lunatic,  an  9  cir.  Pto. 
habitual  drunkard,  or  imprisoned  on  a  criminal  charge  or  in  M7. 
exeuution  n pen  eonviction  of  acrimioaloffensefora  term 
less  than  life,  the  said  defendant  shall  have  the  right,  within 
one  year  after  his  disability  is  terminated,  to  apply  for  and 
obtain  a  new  trial  of  said  action,  and  the  representatives  of 
such  a  defendant  shall  have  the  same  ri|^ht  withiu  one  yeat 
after  the  death  of  said  defendant,  if  such  death  occurs  while 
the  disability  continues.  Upon  any  new  trial  of  an  action, 
brought  as  prescribed  in  this  ai  tide,  the  record  of  the  evi- 
dence given  u^on  the  previous  trial  may  be  again  offered  to 
tlie  court  by  either  party,  and  may  be  received  in  evidence, 
in  case  the  same  evidence  caunot  be  again  procured.  The 
courts  may  make  such  rules  and  orders  as  to  preserving  the 
record  of  the  evidence  civen  in  such  actions  and  perpetuat- 
ing the  proofs  produced  therein,  either  vrith  or  without  the 
awarding  of  any  otiier  rdief  to  the  party  whose  proofs  are 
so  perpetuated,  as  shall  be  necessary  or  proper,  and  may  em- 
brace such  directions  in  the  judgment. 


§  1647-  [Am'd  1891.]  A  person  claiming,  as  owner,  an 
estate  in  fee,  for  life,  orforyears,  in  real  property,  may  main- 
tain an  action  against  a  woman,  who  claims  to  have  a  right 
of  doYer  in  the  whole  or  a  part  of  the  property,  to  compel 
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the  determination  of  her  claim.  Bat  each  an  action  cannot 
be  commenced  until  after  the  expiration  of  four  months 
after  the  death  of  defendant's  husband.  If  the  defendant 
is  under  any  of  the  disabilities  specified  in  the  last  section, 
the  proyisions  of  that  section  relatin){  to  new  trials  and  to 
perpetuating  proofs,  shall  apply  to  her  case. 

$  1  648*  In  an  action  brought  as  specified  in  the  la&t 
'section,  if  the  complaint  admits  the  defeodaot's  right  of 
dower  in  the  property  described  therein,  or  any  part  there- 
of, it  must  demand  judgment  that  h  r  dower  be  admeas- 
ured. In  that  case,  if  the  defendant  does  not,  by  her  an- 
swer, set  forth  facts,  showing  that  she  is  entitled  to  a 
greater  right  of  dower,  or  ano.her  estate  or  intercut  in  the 
property,  than  is  so  admitted,  and  demand  judgment  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the 
court  must  render  an  interlocutory  judgment,  directing  her 
dower  to  be  admeasured  with  or  without  damages  for  its  de- 
teniim,  as  in  an  action  for  dower.  The  subsequent  pro- 
ceedings are  the  same,  as  if  the  defendant  had,  as  plaintiff, 
recovered  an  interlocutory  judgment  in  an  action  for  dower. 


§  1649*  When  the  plaintiff  insists,  in  his  complaint, 
that  the  defendant  has  not  a  right  of  dower  in  the  property, 
he  mast  demand  judgment  that  she  be  forever  barrtrd  from 
such  a  claim.  In  that  case,  or  where  the  plaintiff  admits  a 
right  of  dower  in  the  defendant,  and  the  defendant  in  her 
.  answer  demands  judgment  for  a  greater  right  of  dower,  or 
another  estate  or  interest  in  the  property,  than  is  so  ad- 
mitted, the  provisions  of  this  article,  relating  to  an  action 
to  compel  the  determination  of  an  adverse  claim  in  fee,  or 
for  life,  or  f .>r  a  term  of  yea' s  not  less  than  ten,  apply  to  all 
proceedings  subsequent  to  the  answer. 


Digitized  by  VjOOQ  IC 


§§  1  50-1656  WASTE.  8S 

§  1 650-  [  ^m*d  1891 .]    An  action  may  be  maintained,  as 
prescribed  in  this  article,  by  or  af?ainst  n  corpora  ion,  or 
by  ur  against  an  nnincorporated  ataociation,  as  if  it  was  a  186  N.  7.  lo 
nataral  person,  or  snch  an  action  may  be  maintained  by  or^'  Mmc. «»«. 
agaiost  the  receiver  or  other  snocessor  of  any  snoh  corpoxft- 
llon  or  association. 

ABTICLB  81XTU. 
AonowoB  Wast» 

1 16Bt  Who  liable  to  action  for  |  1056.  Action  against  Joint  ten- 
waste,  ant  or  tenant  in  com- 

1608.  Action  by  heir,  deviflee,  or  mon. 

grantor  of  reversion.  1667.  Id.;    hiterlocntonr   Jndg- 

1658.  Id.;     by    ward     against  ment f or partitfon. 

goardlan.  1668.  Id.;  damagea  to  be  de- 

1664.  Id.;  by  grantee  of  real  dncted  from  defendant's 

property    sold    nnder  share, 

execotion.  1669.  View;  when  not  necee- 

1656.  Jadgment    in   action  aaiy;    wlien  and  how 

aMlnst  tenant  of  par-  made, 
t&nlar  estate. 

§  1061.  An  action  for  waste  lies  against  a  tenant  by  the  46  Han,  6 
curtesy,  in  dower,  for  life,  or  for  years,  or  the  assignee  of 
such  a  tenant,  who,  during  his  estate  or  term,  commits 
waste  upon  the  real  property  held  by  him,  without  a  special 
and  lawful  written  license  so  to  do ;  or  against  such  a 
tenant,  who  lets  or  grants  his  estate,  and,  still  retaining 
possession  thereof,  commits  waste  without  a  like  license. 

§  1062.  An  heir  or  devisee  ma^  maintain  an  action  for  46  Hnn,  6 
waste,  committed  in  the  time  of  his  ancestor  or  testator,  as 
well  as  in  his  own  time.   The  grantor  of  a  reversion  may 
maintain  an  action  for  waste,  committed  before  he  aliened 
the  same. 

§  1068.  Such  an  action  may  also  be  maintained  against 
a  guardian  by  his  ward,  either  before  or  after  the  termina- 
tion of  the  guardianship,  for  waste,  committed  upon  the 
real  property  of  the  ward,  during  the  guardianship. 

§  1064.  Where  real  property  is  sold  by  virtue  of  an 
execution,  the  person,  to  whom  a  conveyance  is  executed 
pursuant  to  the  sale,  may  maintain  an  action  for  waste,  com- 
mitted thereon  after  the  sale,  against  the  person,  who  was 
then  in  possession  of  the  property. 

§  1066.  If  the  plaintiff  recovers  in  an  action  for  waste,  46  Han,  & 
other  than  an  action  brought  as  prescribed  in  the  next  sec- 
tion, the  final  ^udffment  must  award  to  him  treble  damages. 
Where  the  action  Ib  brought  by  the  person  next  entitled  to 
the  reversion,  and  it  appears,  in  like  manner,  that  the  in- 
jury to  the  estate  in  reversion  is  equal  to  the  value  of  the 
tenant's  estate  or  imexpired  term,  or  that  It  was  done 
maliciously,  the  final  Judgment  must  also  award  to  the 
plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the 
possession  of  the  place  wasted. 

§  1 060.  An  action  for  waste  may  also  be  maintained,  by 
a  Joint  tenant  or  tenant  in  common^  against  his  co-tenan^ 
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ifho  commits  waste  upon  the  real  property  held  in  Joint 
tenancy  or  in  common.  If  the  plaintiff  recoyers  therein,  he 
is  entitled,  at  his  election,  either  to  a  final  Judgment  for 
treble  damages,  as  specified  in  the  last  section,  or  to  have 
partition  of  the  profiertj,  as  prescribed  in  the  next  two 
sections. 

§  1667.  Where  the  plaintiff  elects  to  haye  partition,  as 
prescribed  in  the  last  section,  if  the  pleadings,  yerdict,  re- 
port, or  decision,  do  not  determine  the  rights  and  interests 
of  the  several  parties  in  the  property  so  held  in  Joint  tenancy 
or  in  common,  the  court  must  ascertain  them,  by  a  refer- 
ence or  otherwise.  If  it  appears  that  there  are  persons,  not 
parties  to  the  action,  who  must  have  been  made  parties  to 
an  action  for  the  partition  of  the  property,  they  must  be 
brought  in  by  a  supplemental  summons,  and.  if  necessary, 
supplemental  pleadings  must  be  made.  When  the  rights 
and  interests  of  all  the  jmrties  are  ascertained,  an  interlocu- 
tory Judgment  for  the  partition  or  sale  of  the  property  must 
be  rendered,  and  the  subsequent  proceedings  thereon  must 
be  the  same,  as  in  an  action  for  the  partition  of  the  property, 
except  as  otherwise  prescribed  in  the  next  section. 

§  1668.  The  plaintiff  may  elect  to  take  final  Judgment 
for  the  single  damages  awarded  to  him,  or  that,  in  making 
the  partition,  or  in  dividing  the  proceeds  of  a  sale,  so  much 
of  the  share  of  the  defendant  in  the  real  property,  or  the 
proceeds  thereof,  as  will  be  sufficient  to  compensate  the 
plaintiff  for  his  single  damages,  and  the  costs  oi  the  action, 
other  than  the  expenses  of  making  the  partition  or  sale,  be 
laid  off  or  paid,  as  the  case  may  be,  to  the  plaintiff.  The 
residue  of  the  property  or  proceeds,  not  laid  off  or  dis- 
tributed to  the  plaintiff  or  the  defendant,  must  be  laid  off 
or  paid  to  the  persons  entitled  thereto,  according  to  their 
respective  rights  and  interests. 

§  1669.  In  an  action  for  waste,  it  is  not  necessary,  either 

Xn  the  execution  of  a  writ  of  inquiry,  or  upon  tiie  trial 
in  issue  of  fact,  that  the  jury,  the  Judge,  or  the  referee, 
should  view  the  property.  Where  the  trial  is  by  a  referee, 
or  by  the  court  without  a  Jur\%  the  referee  or  the  Judge 
may,  in  his  discretion,  view  the  property,  and  direct  the 
attorneys  for  the  parties  to  attend  accordingly.  In  any 
other  case,  the  court  may,  in  its  discretion,  by  order,  direct 
a  view  by  the  Jury. 

ARTICLE  SEVENTH. 
AcTiOK  FOR   A   Nuisance. 

f  IMO.  When    action     to      be      $  ir,62.  Final  Judgment 

brootfht.  1668.  Application  of  this  article. 

1861.  Defenoanta  therein. 

317.^^*  ^'  %  1660.  An  action  for  a  nuisance  maybe  maintained 
in  any  case,  where  such  an  action  mi^ht  have  been  main- 
tainea  under  the  laws  in  force,  immediately*  before  this  act 
takes  eftect. 
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I  §  1061.  A  person  by  whom  the  nuisance  has  been 
erected,  and  a  person  to  whom  the  real  property  has  been 
transferred,  may  be  joined  as  defendants  in  such  an  action. 

§  1662.  A  final  Judgment  in  favor  of  the  plaintiff  may 
award  him  damages,  or  direct  the  removal  of  the  nuisance, 
or  both. 

§  1668.  This  article  does  not  affect  an  action,  wherein 
the  complaint  demands  judgment  for  a  sum  of  money 
only. 

'  ARTICLE  EIGHTH. 

Othbb  Actions  kelatinq  to  Real  Pkopbbtt. 

I  1004.  Certain  persons  holding  §  16^.  Action  for  cutting,  et&, 
,  over  deemed  trespassers.  trees. 

Action  against  them.  1668.  Id. ;    when    treble   dam- 
1665.  Reversioner,    etc.,     maj  ages  may  be  recoTered. 

maintain  action.  1660.  Treble  damages  for  for- 
1686.  Joint    tenant,   etc.,  may  cible     entry     or     de- 

maintain  action  against  tainer. 

his  co-tenant. 

'  §  1664.  A  person  in  passession  of  real  property,  as 
guardian  or  trustee  for  an  mfimt,  or  having  an  estate  deter- 
minable upon  one  or  more  lives,  who  holds  over  and  con- 
tinues in  possession,  after  the  determination  of  his  trust  or 
particular  estate,  without  the  express  consent  of  the  person 
then  immediately  entitled,  is  a  trespasser.  An  action  may 
be  maintained  ajiraiust  him,  or  his  executor  or  administra- 
tor, by  the  person  so  entitled,  or  his  executor  or  adminis- 
trator, to  recover  the  full  value  of  the  profits,  received 
during  the  wrongful  occupation. 

§  1666.  A  person,  seized  of  an  estate  in  remainder  or  6N.  Y. 
reversion,  may  maintain  an  action  founded  upon  an  injury     Supp.  Wk 
done  to  the  mheritance,  notwithstanding  any  intervening  l^oN.Y.  860 
estate  for  life  or  for  years. 

§  1666.  A  joint  tenant  or  a  tenant  in  common  of  real  6OHaii,l90L 
property,  or  his  executor  or  administrator,  may  maintain 
an  action  to  recover  his  just  proportion  against  his  co- 
tenant,  who  has  received  more  than  his  own  just  propor- 
tion, or  against  his  executor  or  administrator. 

§  1667    If  any  person  cuts  down  or  carries  off  any  73Hnn,  369. 
wood,  underwood,  tree,  or  timl>er,  or  girdles  or  otherwise  3  App.  dit. 
despoils  a  tree  on  the  land  of  another,  without  the  owner's  ^^*' 
leave ;  or  on  the  common,  or  other  land,  of  a  city,  villaee, 
or  town,  without  having  right  or  privilege  in  those  lands, 
or  license  from  the  proper  ofllcer  ;  an  action  may  be  main- 
tained against  him,  by  the  owner,  or  the  city,  village,  or 
town,  as  the  case  may  be. 

§  1668.  In  an  action  brought  as  prescribed  in  the  last    73  Hun,  269. 
sectTon,  the  plaintiff  may  state  in  hie  complaint  the  amount 
of  his  damages,  and  demand  judgment  for  treble  the  sum 
so  stated.    Thereupon,  if  the  inquisition,  or,  where  issues 
of  fact  are  tried,  the  verdict,  report,  or  dedsioci  awards 
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him  any  damages,  he  is  entitled  to  judgment  for  treble  the 
snm  so  awarded,  except  that  in  either  of  the  following  cases, 
judgment  must  be  rendered  for  single  damages  only. 

1.  Where  the  verdict,  report,  or  decision  finds  affirmative- 
ly that  the  injury  for  which  the  action  was  brought,  was 
casual  and  involuntary;  or  that  the  defendant,  when  he  com- 
mitted the  injury,  had  probable  cause  to  believe  that  the 
land  was  his  own. 

2.  Where  the  defendant  had  pleaded,  and  the  verdict,  re- 
port, or  decision  finds  affirmatively,  thnt  the  injury,  for 
which  the  action  was  brought,  was  committed  by  taking 
timber,  for  the  pur(»ose  of  making  or  repairing  a  public 
roa«1,  or  a  public  bridge;  or  by  taking  any  wood,  under- 
wood, or  tree,  tor  a  like  purpose,  by  authority  of  a  commis- 
sioner or  overseer  of  highwcys. 

» N.  T.  §  1 669*  M  a  person  is  diflseized,  ejected,  or  put  out  of 

BtoteRep.   real  property,  in  a  forMble  manner;  or  after  he  has  been  put 

1<»NV  kS:  out,  is  held  and  kept  out,  by  force,  or  by  putting  him  m 
fear  of  personal  vi-  lence,  he  is  entitlod  to  rec over  treble 
damages,  in  an  action  therefor  against  the  wrongdoer. 

ABTIOLE  NINTH. 

PbOVISIONS    APPIilCABUfi     TO    TwO     OB  MORE  OF    THK  AOTIONS 
SPBCiriBD  IN  THIS  TiTLB. 


I  1670.    Notice  of  pendency  of  »o- 
tion  by  plaintiff. 

1671.  Effaot  of  notice. 

1672.  Notice  to  be  recorded  and 

indexed. 

1678.  Notice   of   pendency    of 

action  by  defend  nt. 

1674.  When  notice  may  l>«  can- 
celled. 

1676.  When  and  how  conrt  may 
compel  delivery  of  pos- 
session of  real  property 
to  purchaser. 

1676.  Upon  sale  of  i  eal  proper- 

ty, officer  to  pay  taxes, 
etc. 

1677.  Judgment  to  be  entered 

in  county  where  real 
property  is  situated. 
1678.  Sale  ;  notice  of ;  bow  con- 
ducted. 

1679.  Purchases  by  certain  of- 

ficers prohibited.  Peo* 


I  1680.  BeTersioner,  etc..  may 
bring  action  after  ten- 
ant's default 

1681.  Defendant,  how  prevent- 

ed   from    committing 
waste,  etc. 

1682.  When  order  for   survey 

may  be  made. 

1683.  Contents  and  servioe  of 

order. 

1684.  Authority  of  party  under 

order. 
1686.  Liability    of  purchaser, 
pending  an  action. 

1686.  Infant  may  main tain.etc., 

real  action  in  his  own 
name. 

1687.  Joinder  of  real   actions 

with  others. 

1688.  When  special  proceed  Infr 

to  recover  real  Qropertj 
not  allowed. 


Digitized  by  VjOOQ  IC 


§§  1670-1673     REAL  ACTIONS  GENERALLY.  S9 

§  1670.  ^  *^  action  brought  to  recoyer  a  judgment   12  Abb.  If . 
affecting  the  title  to,  or  the  possession,  nse,  or  enjoyment   c.  4t/7.' 
of,  real  property,  the  plaintiff  may,  when  he  files  hiri  com-    ^^  Hun.  6I6. 
plaint,  or  at  any  time  afterwards  before  final  judgment,    136N.Y.  669 
file,  in  the  clerk's  office  of  each  county  where  the  property  is 
situated,  a  notice  of  the  pendency  ot  the  action,  stating  the 
names  of  the  parties,  and  the  object  of  the  action,  and  con- 
taining a  brief  description  of  the  property  in  that  county 
Hffeoted  thereby,    buch  a  notice  may  be  filed  with  the  com- 
plaint, before  the  service  of  the  summons;  bu%  in  t.  at  case, 
persooal  service  of  the  summons  must  be  made  upon  a  de- 
fendant, within  sixty  days  after  the  filing,  or  else,  bt^fore  the 
expiration  of  the  same  time,  publication  of  tue  summons 
must  be  commenced,  or  service  thereof  must  be  made  with- 
out the  State,  pursuant  to  an  order  obtained  therefor,  as 
prescribed  in  chapter  fifth  of  this  act. 

I  1 QY 1  •  Where  a  notice  of  the  pendency  of  an  action    j«^ ^  «.  .-. 
may  be  filed,  as  prest^ribed  in  the  last  seoiion,  the  pendency  ua^th 
of  the  action  is  constructive  notice,  from  thetime  of  so  tiling  149.^* 
the  notice  only,  to  a  purchaser  or  iucumbranc  r  of  the  prop- 
erty affected  thereby,  from  or  against  a  d  ef  endant,  with  respect 
to  waom  tha  notice  i J  directed  to  be  iudexed  as  prescnbed 
in  the  next  section.    A  p  -rson  whose  conveyance  or  incum- 
braaoe  is  subnequently  executed,  or  subseqaentty  recorded, 
is  bound  by  all  proceedings  tiken  in  the  action,  after  the 
filing  of  the  notice,  to  the  same  extent  as  if  he  was  a  party 
to  the  action. 

§  1673*  Each  county  clerk  with  whom  such  notice  Is  3  App.  Div. 
filed,  must  immediately  record  it,  in  a  book  kept  in  his  office  ^^^• 
for  tbat  purpose,  aord  index  it  to  the  name  of  each  defend- 
ant, specifitid  in  a  direction,  appended  at  the  foot  of  the 
notio  *,  and  snbscribed  by  the  attorney  for  the  plaintiff. 
The  expense  of  procuring  a  new  book,  when  necessary, 
most  be  paid  out  of  the  county  treasury,  as  other  county 
charges. 

§  1673'  Where  a  defendant  sets  up  in  his  answer  a  W  Civ.  Pro, 
counterclaim,  upon  which  he  demands  an  affirmative  judg- 
ment, affecting  the  title  to,  or  the  possession,  use,  or  enjoy. 
me^it  of,  real  property,  he  may,  at  the  time  of  filing  his 
answer,  or  at  any  time  afterwards  before  final  judgment 
file  a  like  noti  e.  The  last  three  sections  apply  to  8Uf>h  a 
notice.  For  tiie  purpose  of  such  an  application,  t'e  defend- 
ant filing  such  a  notice  is  regarded  as  a  plaintiff,  and  the 
plaintiff  is  regarded  as  a  defendant. 
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llGiT.  Pro.       §  1674»     [Am*d  1S92.]  After  the  action  is  settled,  dis- 
WH.  continued,  o^  abated,  or  final  judgment  is  rendered  therein 

^^teB«p  ftgMJWtthe  party  filing  tl»e  notice,  and  the  time  to  appeal 
laSi  therefrom  has  expired,  or  if  a  plaintiff  filing  the  notice  un- 
ffl  Hun.  199  reos  >nably  neglects  t  >  pr  oeed  in  the  ac'.ion,  the  courf  may, 
80Abb.N.O.  ia  ifcg  di.^cretion,  upon  the  application  of  any  person 
U  iaic.629.  *ggri©v«^»  aud  upon  s  :ch  notice  as  muy  be  directed  or  ap- 
proved by  it,  direct  that  a  notice  of  the  \  endency  of  an  ac- 
tion, fiLd  AS  prescribed  in  the  last  four  sections,  be  cancelled 
of  record  by  a  particnlar  clerk,  or  by  all  the  clerks,  with 
whom  it  is  filed  and  recorded.  Tho  cancellation  must  be 
made  by  a  note  to  that  effect,  on  the  margin  of  the  record 
referring  to  the  order.  Unless  the  order  id  entered  in  the  same 
clerk's  offioe,  a  certified  copy  thereof  must  be  filed  therein, 
before  tLe  notice  is  cancelled.  lu  a  judgment  creditor's 
action,  the  court  may.  at  any  stage  of  the  proceeding,  upon 
notica  t3  the  plaintiff  or  to  the  judgment  creditor  to  be  af- 
fected thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled  upon  payment  into  court  of  the  amount  of  the 
j  udgment  or  j  udgments  sought  to  be  enforced  i  n  such  action, 
together  with  accrued  iuierest  and  such  sum  in  addition 
'  thereto  as  the  court  may  deem  euffic'ent  to  cover  interest 
likely  to  accrue  during  the  penciency  of  the  action  and  costs. 
Or,  in  lieu  there  )f,  the  conrt  may,  in  its  discretim,  order 
that  an  undertaking  be  given  in  a  sum  double  the  amount 
of  the  judgment  or  judgments  sou  ,ht  to  be  enforced,  with 
two  sufficient  sureties  to  be  approved  by  the  court  or  a 
judge  thereof,  conditioned  that  the  defendant  or  defendants 
applying  therefor  will  pay  the  judgment  or  ju^pnents 
sought  to  be  enforced  against  suid  property,,  with  interest 
and  costs  in  the  event  th  tt  a  final  judgment  shall  be  entered 
in  such  judgment  creditor's  action  in  favor  of  the  judgment 
creditor  or  creditors  to  the  effect  that  such  real  estate  was, 
at  the  time  of  the  filing  of  said  not'c?sof  pendency  of  action 
equitably  chargaaMe  ther  nvith.  A  copy  of  said  undertak- 
ing, with  notice  of  the  filing  of  the  same  shall  be  served 
upon  the  Attorney  for  the  judgment  creditor  a* id  notice  of 
not  less  thin  two  days  of  the  jus  ificntion  of  the  sureties. 
Upon  the  approval  of  such  undertaking  by  the  court  or  a 
juJge  thereof,  the  conrt  may  direct  that  the  notice  of  pen- 
denoy  of  act'on  be  cancelled  of  rec  rd,  in  the  manner  above 
provided.  Where  a  judgment  creditor's  action  is  brought 
by  the  plaintiff  as  well  on  his  own  behalf  as  on  behalf  of 
such  o^her  creditors  as  may  come  in  and  contribute  to  the 
expense  of  su -h  action,  iiotice  of  the  application  to  cancel 
such  lis  pendens  shall  be  g'ven,  as  W'-ll  to  the  plaintiff  as  to 
such  other  judgment  credi  ors  as  shall,  before  tLe  service  of 
the  notice  of  motion  or  order  to  »how  cause,  have  served 
upon  the  attorney  appearing  for  the  defendant  in  whose 
name  the  titio  shall  stand  at  the  time  of  the  commencement 
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of  the  action,  a  notice  to  the  effect  that  snch  jadgment  cred- 
itor elects  to  come  in  and  contribute  to  the  expenses  of  snoh 
action,  which  notice  shall  also  describe  the  jadgment  bv 
giving  the  name  of  the  court  in  which  it  was  recovered, 
such  recovery  and  the  amount  thereof,  and  shall  be  accom- 
panied by  an  affidavit  of  the  jadgment  creditor  or  his 
attorney  to  the  effect  that  such  judgment  has  been  duly 
docketed,  giving  the  date  and  place  of  such  docket,  and  that 
an  execution  has  been  issued  thereon  to  the  sheriff  of  the 
proper  county  and  has  been  returned  nnsatisfied,  and  the 
amount  claimed  to  be  due  thereon.  In  such  case  the  court 
shall  proTide  for  like  deposit  or  like  security,  as  the  case  be, 
for  Uie  benefit  of  the  judgment  creditor  giving  such  notice 
before  the  cancellation  of  such  notice  of  pendency  of  action. 

\ 
$  1 675*  Where  a  judgment,  in  an  action  specified  in 
this  title,  allots  to  any  person  a  distinct  parcel  of  real  prop- 
erty, or  contains  a  direction  for  the  sale  of  real  propertyt  or 
confirms  such  allotment  or  sale,  it  may  mIso,  except  in  a 
case,  where  it  is  expressly  prescribed  in  this  act  tnat  the 
judgment  may  be  enforced  by  execution,  direct  the  deliv- 
ery of  the  possession  of  the  property  to  the  person  entitled 
thereto.  If  a  party,  or  his  representative  or  successor, 
who  is  bouna  by  the  judgment,  witholds  possession 
from  the  person  thus  declared  to  be  entitied  thereto, 
the  court,  besides  punishing  the  disobedience  as  a 
contempt,  may,  in  its  discretion,  by  order,  require  the 
sheriff  to  put  that  person  into  possession.  Such  an  order 
must  be  executed,  as  if  it  was  an  execution  for  the  delivery 
of  the  possession  of  the  property. 

§  1676*  Where  a  judgment,  rendered  in  an  action  for  9  App.  Div. 
partition,  for  dower,  or  to  foreclose  a  mortgage  upon  real  ^^* 
property,  directs  a  sale  of  the  real  property,  the  officer  mak- 
ing the  sale  must,  out  of  the  proceeds,  unless  the  judgment 
otherwise  directs,  pay  all  taxes,  assessments,  and  water 
rates,  which  are  liens  upon  the  property  sold  and  redeenl 
the  property  sold/' from  any  sales  for  unpaid  taxes,  as- 
sessments, or  water  rates,  which  have  not  apparently  be- 
come absolute.  The  sums,  necessary  to  make  those  pay- 
ments and  redemptions,  are  deemed  expenses  of  the  sale, 
within  the  meaning  of  that  expression,  as  used  in  any  pro- 
vision of  article  second,  thir''  or  fourth  of  this  titie. 

§  1677-  Where  real  property,  sold  by  virtue  of  a  judg- 
ment, rendered  in  -an  action  specified  in  the  last  section,  is 
situated  in  a  county,  other  than  that  in  which  the  judgment 
is  entered,  the  judgment  must  be  also  entered  in  the  office 
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of  tbe  clerk  of  the  county  wherein  the  property  is  situated, 
before  the  purchaser  can  be  required  to  pay  the  pnrohaae 
money,  or  to  accept  a  deed.  The  clerk  of  the  latter  oonnty 
must  t-nter  it  in  the  judgment  book  kept  hj  him,  upon  filing 
with  him  a  copy  thereof,  certified  by  the  clerk  with  whom  it 
is  entered. 

8  1087,  Con.       §  1078.     [Am'd  1881,  1894,  1896,  amendment  to  take  fffed 
26  Hu*Q*466    ^^^'  ^»  1^^^]     ^  ®*^^®  made  in  pursuance  of  any  provision 
lu  Daly  831*  oC  this  tiile,  must  be  at  public  auction  to  the  highest  bidder. 
6  Month.  L.  Notice  of  such  sale  must  be  given  by  tbe  officer  making  it^ 
Bur  21.         2A  prescribed  in  section  fourteen  hundred  and  tbitty-four  'of 
DiR^452.*       ^^**  ^^^  ^  '  ^^**  ®*^®  ^y  ^  sheriff  of  real  property,  by  virtue 
8,  N.  Y. '       of  an  execution,   unless  the  property  is  situated  wholly  or 
8npp.  416.     parJy  in  a  city  in  which  a  diiily  newspaper  is  published,  and, 
in  tbat  case,  by  publishing  notice  of  the  sale  in  such  a  daily 
paper,  atiea^t  twice  in  each  week  tor  ti  ree successive  weeks, 
or  in  a  weekly  paper  ]>ublished  in  a  city,  once  in  each  of  the 
six  weeks,  immediately  preceding  the  sale,  or  in  the  city  of 
New  York  or  the  city  of  Brooklyn,  in  two  such  d  ily  papets. 
If  the  officer  appointed  to  make  such  sale  does  not  appear  at 
the  time  and  place  where  such  sale  has  been  advertised  to 
take  place,  then  in  that  case  the  attorney  for  the  plaintiff 
may  postpone  or  adjourn   suth  sale,   not  to  exceed  four 
weeks,  during  whicli  time  such  attorney  may  make  applica- 
tion to  the  court  to  have  another  person  appointed  to  make 
such  sale.    Notice  of  tbe  postponement  of  the  sale  must  be 
published  in  tiie  paper  or  papers  wherein  the  notice  of  sale 
was  published.    The  terms  of  tbe  sale  must  be  made  known 
at  the  sale,  and  if  the  property,  or  any  part  thereof,  is  to  be 
sold  subject  to  the  tight  of  dower,  charge  or  Uen,  that  fact 
must  be  declared  at  tbe  time  of  tbe  sale.    If  the  property 
consists  of  two  or  more  d  stinct  buildings,  farms  or  lots  tbey 
shall  be  sold  Beparately,  unless  otherwise  ordered  by  the 
court;    and  provided,   further,   that  whete  two  or    more 
buildings  are  situated  on  the  same  city  lot,  they*  be  sold 
together. 


*  So  ia  original.    Former  section  1678  contained  the  word  "may.' 
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Sales  heretofore  made,  which  would  be  lawful  according 
to  the  terms  of  this  ace,  are,  by  the  act,  declared  valid. 

§  1079.  A  commissioner,  or  other  officer  making  a  sale, 
as  prescribed  in  this  title,  or  a  guardian  of  an  infant  party 
to  the  action,  shall  not,  nor  shall  any  person,  for  bis  benefit, 
directly  or  indirectly,  purchase,  or  be  inter^ted  in  the  pur- 
chase of,  any  of  the  property  sold  ;  except  that  a  guardian 
may,  where  he  is  lawfully  authorized  so  to  do,  purchase  for 
the  benefit  or  in  behalf  of  his  ward.  The  violation  of  this 
section  is  a  misdemeanor ;  and  a  purchase,  made  contrary  to 
this  section,  is  void. 

§  1080.  Where  a  tenant  for  life,  or  for  a  term  of  years, 
suffers  judgment  to  be  taken  against  him,  by  consent  or  by 
default,  in  an  action  of  ejectment,  or  an  action  for  dower, 
the  heir,  or  person  owning  the  reversion  or  remainder, 
may,  after  the  determination  of  the  particular  estate,  main- 
tain an  action  of  ejectment  to  recover  the  property. 

§  1681.  If,  during  thei)endency  of  an  action  specified   ^yjiTieiv 
in  thia  title,  the  defendant  commits  waste  upon,  or  does  any  j5a 

other  damage  to,  the  property  in  controversy,  the  court,  or  isoN.Y.aea 
a  judge  thereof,  may,  upon  the  application  of  the  plaintiff 
and  due  proof  of  the  facts  b^  affidavit,  grant,  without  notice 
or  security,  an  order,  restraming  him  from  the  commission  of 
any  further  waste  upon  or  damage  to  the  property.  Dis- 
obedience to  such  an  order  may  be  punished,  as  a  contempt 
of  the  court.  This  section  does  not  affect  the  plaintifrs 
right  to  a  permanent  or  a  temporary  injunction  in  such  an 
action. 

§  1082,  If  the  court,  in  which  an   action  relating  to  ifOAbb.N.O: 
real  property  is  pending,  is  satisfied  that  a  survey  of  any  of  JJ>' 
the  property,  in  the  possession  of  either  party,  or  of  a  * 

boundaj^  line  between  the  parties,  or  between  the  property 
of  either  of  them,  and  of  another  person,  is  necessary  or  ex- 
pedient, to  enable  either  party  to  prepare  a  pleading,  or  pre- 
pare for  trial,  or  for  any  other  proceeding  m  the  action,  it 
may,  upon  the  application  of  either  party,  upon  notice  to 
the  parly  in  possession,  make  an  order,  granting  to  the  ap- 
plicant leave  to  enter  upon  that  party's  property,  to  make 
such  a  survey. 

g  1688.  An  order,  made  as  prescribed  in  the  last  sec- 
tion,  must  specify,  by  a  description  as  definite  as  may  be, 
the  propertv  or  boundary  line  to  be  surveyed,  and  the  real 
property  of  the  adverse  party,  upon  which  it  is  necessary 
to  enter  for  that  purpose.  A  copy  thereof  must  be  served 
on  the  owner  or  occupant  of  that  property,  before  entry 
thereupon. 

§  1684.  After  serving  a  copy  of  the  order,  as  prescribed 
in  the  last  section,  the  party  obtaining  it,  his  necessary  sor^ 
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▼eyors,  serTasl!,  and  agents,  may  enter,  for  the  purpoee  of 
making  the  fturrey,  upon  the  real  property  described  in  the 
order,  and  may  there  make  the  survey  ;  but  each  person  so 
entering  is  responsible  for  any  unnecessary  injury  done  by 
him;  and  the  party  procuring  the  order  is  responsible  for 
such  an  injury,  done  by  any  person  so  entering. 

§  1085.  If  the  defendant,  in  an  action  of  ejectment  or 
an  action  for  dower,  aliens  the  real  property  in  question, 
after  the  filing  of  a  notice,  as  specified  in  section  one  thou- 
sand six  hundred  and  seventy  of  this  act,  and  an  execution 
a£;ainst  him  for  the  plaintiff's  damages  is  returned  wholly  or 
partly  unsatisfied,  an  action  may  be  maintained  by  the 
plaintiff  against  any  person,  who  has  been  in  possession  of 
the  property,  under  the  defendant's  conveyance,  to  recover 
the  unsatisned  portion  of  the  damages,  for  a  time  not  ex- 
ceeding that,  during  which  he  poss^sed  the  property. 
17  Abb.  N.  §  1086.  Any  action  specified  in  this  title  may  be  main- 
o.  4S5.  tained  by  or  against  an  infant  in  his  own  name ;  and  article 

fourth  of  title  second  of  chapter  fifth  of  this  act  applies  to 
such  an  action,  except  as  otherwise  prescribed  in  sections 
one  thousand  five  hundred  and  thirty-five  and  one  thousand 
five  hundred  and  thirty-six  of  this  act.  '5^^ 

§  1087.  Nothing  contained  in  this  title  is  to  be  con- 
stmed,  as  to  prevent  the  plaintiff  from  uniting  tn  the  same 
complaint  two  or  more  causes  of  action,  in  any  case  speci- 
fied m  section  four  hundred  and  eighty- four  of  this  act. 

§  1088.  A  special  proceeding  to  recover  real  property 
cannot  be  taken,  except  in  a  case  specially  prescribed  by 
law. 

TITLE  n. 

Actiont  rflaiing  toehaUeU. 

ASTWLB 1.  Action  to  recover  a  chattel 

2.  Action  to  foreclose  a  lien  upon  a  chattel 

ARTICLE  FIRST. 

Action  to  rbcoveb  a  Chattel. 

I  1689.  Joinder  of   action  with  {  1096.  Prorision  where  a   jMurt 

others.  only  is  replevied. 

1890.  When  It  cannot  be  main-  lew.  Plaintire  undertaking  for 

tained.  replevin. 

lWl.Id.|afterjndgtient against  ,700.   How  chattel  to   be   r». 

16W.  Id.;  by  an  assignee.  ^„^    _,*^  ,         .  ,         . 

leos.  JuAsdlction,    etc.,  when  1701-  W-'  hojv  taken  from  a 

replevin  precedes  enm-  ^_„    T,°^"?i°f»  ^\.  ,     ^ 

mons.  1^^  Replevied  chattel;  how 

lOM.    Plaintiff     may     require  ,,_^  rJi^/}^  a     . 

sheriff  to  replevy.  l"*^  ^'^^n  defendant  mayez- 
1606.  Affidavit  therefor,  before  5?Pj.  to   wneties ;  pit>. 

commencement  of  ac-  ceedlngs  thereupon. 

tion.  1704.  When  defendant  may  i^ 

1696.  Id.;  after  commencement  claim  chattel ;  proceed* 

of  action.  Ings  thereupon. 

1697.  Id.;  where  several  chattels  1706.  Sureties:  when  and  now 

are  to  be  replevied.  to  Justify. 
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1 1701  Wbeii  and  to  whom  sheriif  f  1781.  Tikii%.etc. ;  bow  stated  In 

mast  del^rer  chattel.  complaint . 

1707.  Penalty  for  wrong  dellv-  178S.  Damages,    when    ehattil 

ery  by  sheriff.  injored,  ate.,  by  defend* 

1708.  Undertaking ;     to  whom  ant 

deUTemi:  17S8.  Answer  of  titie  in  fhiid 

1700.  Claim  of  title  by  third  per-  person. 

;  proceedings  ther«-  ITM.  Answer  ttiat  property  WM 


npon.  distrained  doing   dam- 

1710L  Action     against      sheriff  age. 

npon  such  claim.  17S5.  Defendant  may  demand 
1711   Indemnity     to      sheriff  judgment  for  return. 

against  sach  action.  1726.  Yerdict,  etc.  ,what  to  state. 

tnx  When    agent,  etc.,  mv  1727.  Sabetitnte  in  certain  cases 

make  affldavit  for  re-  for  finding  as  to  value. 

pterin  or  retam.  1728.  Verdict,  etc.,  for  part  of 
1718.  Second  and  subsequent  re-  sereral  chattels;  jud^ 

plerin  ;       proceedings  ment  thereupon. 

thereupon .  1790.  Damages  how  ascertained 
1714.  Bep^eTin  whne  order  of  on  default. 

arrest  has  been  granted.  1780.  Final   judgment ;  docket 

1716.  Betum,  etc.,  br  sheriff.  ing  the  same. 

1710.  Id.;  how  compelled.  1781.  Bxecation;contentithef«> 

1717.  Beplevin    napers    to   be  of. 

made  port  ot  judgment-  1788.  Id. ;    sherlff^s   i>ower  to 
roU,  etc  take  chattel. 

1718.  Action  not    affected    by  1788.  Action  on    undertaking; 

failure  to  replevy.  when  maintainable. 

1710.  When  and  how  plaintiff  1784.  Sheriff's  retom   evldffMO 

may  abandon  his  claim  therein. 

as  to  part  ITBSw  Injury,  etc.,  no  defence. 

1790.  Title  ;     how    stated     In  1788.  Abatement  and  revival  of 

pleading.  action. 

§  1089.  Nothing  in  this  title  is  to  be  so  construed  as  to 
prevent  the  plaintiff  from  uniting  in  the  same  complaint 
two  or  more  causes  of  action,  in  any  c&se  specified  in  sec- 
tion four  hundred  and  ei^lj-four  of  this  act 

§  1090.     [  Am'd  1894.]    An  action  to  recover  a  chattel  can   ^  Week, 
not  bo  maiutaine<i  in  eitiier  of  the  following  oases  :  ^^'  ^^* 

1 .  Where  the  chattel  was  taken  by  virtue  of  a  warrant,    80  Hun,  73i2\ 
against  th j  lilaiutiff,  for  tlie  collection  of  a  tax,  assesbment   J^^jK*.  '*' 
or  fine,  issued  in  pursu^ince  of  a  statute  of  the  Ktate  or  of  the    7  huc'im. 
United  Spates  ;  unless  the  taking  was,  or  the  detention  is,    87  Hun.  487. 
unlawful,  as  specified  in  section  sixteen  hundred  and  ninety-    88  Hun,  18. 
five  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a 
warrant  o^  attachment,  against  the  property  of  the  plaintiff, 
unless  it  was  legally  exempt  from  such  seizure,  or  is  uu  law- 
fully detained,  an  specified  in  section  sixteen  htmdred  and 
ninety -five  of  this  Bct. 

3.  Where  is*  was  seized  by  virtue  of  an  execution,  or  a  140 N.T.  8881 
warrant  of  atta?hment,  against  the  property  of  a  person 

other  th  n  the  plaintiff,  and  at  the  time  of  the  commence-  92  Hun,  280. 
ment  of  the  a'stion  the  plaintiff  had  not  the  right  to  recinoe 
it  into  his  I'OsseMion. 

§  1H91.  Where  a  chattel  is  replevined,  in  an  action  to  re-  128  M.T.  188. 
cover  the  same,  and  n  final  judgment  awiirdiDg  the  pos- 
session thereof  to  the  defendant  is  rendered,  a  subsequent 
action  to  recover  the  same  chattel  cannot  be  maintained  by 
the  plaintiff,  for  the  same  cause  of  action.  But  the  judg- 
ment does  not  affect  hi-t  right  to  maintain  an  action  to  re* 
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cover  damages,  for  taking  or  detaining  the  same  or  anj 
other  chattel,  unless  it  was  rendered  against  him  upon  the 
merits. 

§  1698.  An  action  to  recover  a  chattel,  the  title  to  vrhich 
has  been  transferred  to  the  plaintiff,  since  the  wrongful 
taking,  or  during  the  wrongfm  detention  thereof,  with  or 
without  the  damages  sustained  by  the  taking,  withholding, 
or  detention,  may  be  maintained  in  any  case,  where,  except 
for  the  transfer,  such  an  action  might  be  maintained,  by 
the  person  from  or  through  whom  the  plaintiff  derives  title; 
but  not  otherwise. 

§  1698.  Where  a  chattel  is  replevied  before  the  service 
of  the  summons,  as  prescribed  in  tliis  article,  the  seizure 
thereof  bv  the  sheriff  is  regarded  as  equivalent  to  the 
granting  of  a  provisional  remedy,  for  the  purpose  of  giving 
jurisdiction  to  the  court,  and  enabling  it  to  control  the  sub- 
sequent proceedings  in  the  action ;  and  as  equivalent  to  the 
commencement  of  the  action,  for  the  puri>ose  of  determin- 
ing, whether  the  plaintiff  is  entitled  to  maintain  the  action, 
or  the  defendant  is  liable  thereto. 

§  1694.  The  plaintiff  may,  when  the  summons  is  issued, 
or  at  any  time  afterwards,  and  before  the  service  of  a  copy  of 
the  defendant's  answer,  or  where  judginent  is  taken  by  de- 
fault, for  want  of  an  appearance  or  pleading,  before  the  entry 
of  the  final  judgment,  cause  the  chattel,  to  recover  which  the 
action  is  brought,  to  be  replevied  by  the  sheriff  of  the  coun^ 
where  it  is  f oimd.  For  that  pui*pose,  he  must  deliver  to  the 
sheriff  an  aflSdavit  and  a  written  undertaking,  as  prescribed 
in  the  following  sections  of  this  article,  with  a  written 
requisition,  indorsed  upon  or  annexed  to  the  affidavit,  and 
subscribed  by  his  attorney,  to  the  effect,  that  the  sheriff  is 
required  to  replevy  the  chattel  described  therein.  The 
requisition  may  be  directed  to  the  sheriff  of  a  particular 
coimty,  or,  generally,  to  the  sheriff  of  any  county  where 
the  chattel  U  f  o«iUl.  It  is  deemed  the  mandate  of  the  court. 
19  Week.  §  1695.  The  affidavit,  to  be  delivered  to  the  sheriff,  as 

Dig.  198.        prescribed  in  the  last  section,  must  particularly  describe  the 
7  MiBc.  199.    ehattel  to  be  replevied  ;  and  must  contain  the  following 
allegations : 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is 
entided  to  the  possession  thereof,  by  virtue  of  a  special 
property  therein ;  the  facts  with  resi)ect  to  which  must  be 
set  forih« 

2.  That  it  is  wrongfullv  detained  by  the  defendant 

8,  The  alleged  cause  of  the  detention  thereof,  according 
to  the  best  knowledge,  information,  and  belief  of  the  person 
making  the  affidavit. 

^4.  That  it  has  not  been  taken  by  virtue  of  a  warrant, 
Against  the  plaintiff,  for  the  collection  of  a  tax,  assessment, 
or  fine,  issued  in  pursuance  of  a  statute  of  the  State,  or  of 
the  United  States  ;  or,  if  it  has  been  taken  under  color  of 
such  a  warranty  either  that  the  taking  was  unlawful,  by 
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reason  of  defects  in  the  process,  or  other  causes  spedfled. 
or  that  the  detention  is  unlawful  by  reason  of  facts  specified 
which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution 
or  warrant  of  attachment,  against  the  property  of  the  plain- 
tiff, or  of  any  person  from  or  through  whom  the  pldntiff 
has  deri/ed  title  to  the  chattel,  since  the  seizure  thereof; 
or,  if  it  has  been  so  seized,  that  it  was  exempt  from  the 
seizure,  by  reason  of  facts  specified,  or  that  its  detention  is 
unlawful,  by  reason  of  facts  specified  which  have  subse- 
quently occurred. 

6.  Its  actual  value. 

§  1090.  But  where  the  affidavit  is  made  after  the  service 
of  the  summons,  the  allegations,  required  to  be  inserted 
therein  by  subdivisions  first  and  second  of  the  last  section, 
must  be  to  the  eifect,  that  the  plaintiff,  at  the  time  of  the 
commencement  of  the  action,  was  the  owner  of  the  chattel, 
or  was  entitled  to  the  possession  thereof  by  virtue  of  a 
special  property  therein  ;  and  that  it  was  then  wrongfully 
detained  by  the  defendant,  as  prescribed  in  those  subdi* 
visions. 

§  1697.  Where  the  affidavit  describes  two  or  more  chat- 
tels of  the  same  kind,  it  must  state  the  niunber  thereof,  and 
where  it  drbcribesa  chattel  in  bulk,  it  must  state  the  weight, 
measurement,  or  other  quantity.  Where  it  describes  two  or 
more  chattels  to  be  replevied,  it  may,  at  the  election  of  the 
plaintiff,  state  the  aggregate  value  of  all ;  or,  separately, 
the  value  of  any  chattel  or  of  any  class  of  chattels,  and  me 
aggregate  value  of  the  rem^der,  if  any.  Where  it  states 
separately  the  value  of  one  or  more  chattels  or  classes  of 
chattels,  the  defendant  may  require,  as  prescribed  in  the 
following  provisions  of  this  article,  the  return  of  any  or  all 
of  the  chattels  or  classes  of  chattels,  the  value  of  which  is 
thus  stated,  or  of  the  portion  thereof  which  has  been  re- 

E levied.    If  he  procures  such  a  return,  the  remainder  must 
e  delivered  to  the  plaintiff,  except  as  U  otherwise  prescribed 
in  this  article. 

§  1 698.  The  sheriff  must  replevy  a  smaller  number  or  a 
smaller  quantity,  if  the  whole  of  the  chattel  or  chattels  de- 
scribed in  the  affidavit  cannot  be  found.  In  that  case,  if 
the  aggre^te  value  only  is  stated  in  the  affidavit,  the  vfUue 
of  the  entire  chattel  or  class  of-  chattels,  as  so  stated,  is  to 
be  deemed  the  value  of  the  part  replevied,  for  the  purposes 
of  the  proceedings  to  procure  a  return  thereof  to  the  de- 
fendant. 

§  1699.  The  undertakmg  to  be  delivered  to  the  sheriff, 
with  a  requisition  to  replevy  a  chattel,  must  be  executed 
by  at  least  two  sureties,  who  must  be  approved  by  the 
sheriff.  It  must  be  to  the  effect,  tliat  the  sureties  are  boimd 
in  a  specified  sum,  not  less  than  twice  the  value  of  the 
chattel,  as  stated  in  the  affidavit,  for  the  prosecution  of  the 
action ;  for  the  return  of  the  chattel  to  the  defendant,  tf 
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potseasion  thereof  is  adjudged  to  Lim,  or  if  the  action 
abates,  or  is  discontinued,  before  the  chattel  is  returned  to 
Uie  defendant ;  and  for  the  payment  to  the  defendant  of 
any  sum,  which  the  Judgment  awards  to  him  against  the 
plamtifl. 

>  g  1 700.  If  any  cliattel,  described  in  the  affidavit,  is  found 
in  the  possession  of  the  defendant,  or  of  his  assent,  the 
'  sheriff,  to  whom  an  affidavit,  requisition,  and  undertakinj^ 
are  delivered,  as  prescribed  in  the  foregoing  sections  of  this 
article,  must  forthwith  replevy  it,  by  taking  it  into  his  pos- 
session. He  must  thereupon,  without  dekj,  serve  on  the 
defendant  a  copy  of  the  affidavit,  requisition,  and  under- 
tilting,  by  delivering  the  same  to  him  personally,  if  he  can 
be  found  within  the  county;  or,  if  he  cannot  be  so  found, 
to  his  agent,  if  any,  from  whose  possession  the  chattel  is 
taken ;  or  if  neither  can  be  found  within  the  county,  by- 
leaving  the  copy  at  the  usual  place  of  abode  of  either,  with 
a  person  of  suitable  age  and  discretion. 

§  1701*  If  any  chattel,  described  in  the  affidavit,  is 
secured  or  concealed  in  a  building  or  inclosure,  the  sheriff 
must  publicly  demand  its  delivery.  If  it  is  not  delivered, 
pursuant  to  the  demand,  he  must  cause  the  building  or  in- 
closure to  be  broken  open,  and  must  take  the  chattel  into 
his  possession. 
128N.Y.188.  g  1702.  A  sheriff,  who  has  replevied  a  chattel,  must 
retain  it  in  his  possession,  keeping  it  in  a  secure  place,  un- 
til the  person,  who  is  entitled  to  the  possession  thereof,  is 
ascertained,  as  prescribed  in  this  article.  He  must  then 
deliver  it  to  that  person,  upon  request  and  payment  of  his 
lawful  fees,  and  necessanr  expenses  for  taking  and  keeping 
it,  as  taxed  by  a  judge  of  the  court,  or  the  county  judge  of 
the  county  where  the  chattel  was  replevied,,  upon  such  a 
notice  as  the  judge  deems  proper. 

Jl  708.  Within  three  days  after  the  chattel  is  replevied, 
a  copy  of  the  affidavit,  requisition,  and  imdertaking  is 
served,  the  defendant,  unless  he  requires  a  return  of  the 
chattel  replevied,  or  of  one  or  more  of  them  where  two  or 
more  chattels  are  replevied,  may  serve  upon  the  sheriff  a 
notice,  that  he  excepts  to  the  plam tiff's  sureties  ;  otherwise 
he  is  deemed  to  have  waived  all  objections  to  them.  Where 
the  defendant  has  not  appeared,  the  notice  must  be  sub- 
scribed either  by  him,  or  by  his  agent  or  attorney.  The 
person  so  subscribing  the  notice  must  add  to  his  signature 
nis  office  address,  as  prescribed  by  law,  with  respect  to  a 
notice  of  appearance.  Within  ten  days  after  service  of  such 
a  notice,  the  plaintiff's  attorney  must  serve  upon  the  de- 
fendant's attorney,  or,  if  the  defendant  has  not  appeared, 
upon  the  sheriff,  notice  of  the  justification  of  the  sureties. 
If  the  notice  of  justification  is  served  upon  the  sheriff,  he 
must  immediately  serve  it  upon  the  person,  whose  name  is 
subscribed  to  the  notice  of  exception,  in  the  mode  prescribed 
by  law,  for  service  of  a  paper  upon  an  attorney  in  an  action. 
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g  1704.  The  defendant,  if  he  does  not  except  to  the  1191I.YJ»8. 
plaintiS's  sureties^  as  prescribed  in  the  last  section,  may,  133N.T.I88. 
within  the  time  allowed  to  him  for  such  an  exception,  serve 
upon  the  sheriff,  a  notice  that  he  requires  a  return  of  the 
chattel  replevied.     "With  the  notice,  he  must  deliver  to  the 
sheriff  the  following  papers : 

1.  An  affidavit,  containing  an  allegation,  either  that  the 
defendant  is  the  owner  of  the  chattel,  or  thai  he  is  lawfully 
entitled  to  the  possession  thereof,  by  virtue  of  a  special 
property  therein,  the  facts  with  respect  to  which  must  be 
set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to   i  City  Ct. 
the  effect  that  they  are  bound,  in  a  specified  sum,  not  less  888. 
than  twice  the  value  of  the  chattel,  as  stated  in  the  affidavit 

of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  de- 
livery thereof  is  adjudged,  or  if  the  action  abates  in  con- 
sequence of  the  defendant's  death  ;  and  for  the  payment -to 
him  of  any  sum,  which  the  judgment  awards  against  the 
defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  re- 
turn of  the  chattel,  as  prescribed  in  this  section,  tne  de- 
fendant must  serve  upon  the  plaintiff's  attorney,  notice  of 
the  justification  of  the  sureties  to  the  undertaking. 

§  1705.  The  justification  of  sureties,  as  prescribed  in 
either  of  the  last  two  sections,  must  take  place,  either  in 
the  county  where  the  chattel  was  replevied,  or  in  the  county 
where  one  of  the  sureties  resides.  The  provisions,  regulating 
the  justification  of  bail,  contained  in  article  third  of  title 
first  of  chapter  seventh  of  this  act,  govern,  except  as  other- 
wise expressly  prescribed  in  this  article,  with  respect  to  the 
notice  of  justification  of  the  sureties;  the  officer  before 
whom  they  must  justify  ;  the  substitution  of  new  sureties 
or  a  new  imdertaking ;  the  examination  and  qualifications 
of  the  sureties;  and  the  allowance  of  the  undertaking. 
But  after  the  allowance,  the  undertaking  and  examination 
must  be  delivered  to  the  sheriff.  ^ 

J  I  1 706.  If  the  defendant  neither  excepts  to  the  plain- 
's sureties,  nor  requires  the  return  of  the  chattel,  within 
the  time  prescribed  for  that  purpose ;  or  if  he  makes  de- 
fault in  serving  notice  of  the  justification  of  his  sureties, 
or  in  procuring  the  allowance  of  his  undertaking ;  or  if  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 
duly  procures  the  allowance  of  his  undertaking ;  the  sheriff 
must,  except  in  the  case  specified  in  section  one  thousand 
seven  hundred  and  nine  of  this  act,  immediately  dehver 
the  chattel  to  the  plaintiff.  If  the  plaintiff,  after  the  de- 
fendant has  excepted  to  his  sureties,  makes  default  in  serv- 
ing notice  of  justification,  or  in  procuring  the  allowance  of 
his  undertaking ;  or  if  the  defendant,  after  he  has  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of 
his  undertaking ;  the  sheriff  must  immediately  deliver  the 
chattel  to  the  defendant.     When  the  chattel  is  delivered  by 
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the  sheriff  to  either  party,  as  prescribed  in  this  section,  the 
sheriff  ceases  to  be  respomible  for  the  sufficiency  of  the 
stireties  of  either  party ;  until  then,  he  is  responsible  for 
the  sufficiency  of  tlie  sureties  of  the  plaintiff  or  of  the  de- 
fendant, as  the  case  may  be. 

§  1707.  A  sheriff,  who  delivers  to  either  part^,  without 
the  consent  of  the  other,  a  chattel  replevied  by  him,  except 
as  prescribed  in  the  last  section,  or  by  virtue  of  an  execu- 
tion issued  upon  a  judgment  in  the  action,  forfeits,  to  the 
party  aggrieved,  two  hundred  and  fifty  dollars  ;  and  is  also 
uable  to  him  for  all  damages  which  he  sustains  thereby. 

I  1708.  Where  the  sheriff  duly  delivers  a  chattel  to 
eimer  party,  as  prescribed  in  the  last  section  but  one,  he 
must,  at  the  same  time,  deliver,  to  the  adverse  party,  the 
undertaking,  received  by  him  from  the  party  to  whom  the 
chattel  is  delivered,  together  w^ith  the  examination  of  the 
sureties,  and  the  judge's  allowance,  if  any. 

sClT.Fxo.        §  1709.  At  anytime  before  a  chattel,  which  has  been 
«8l  replevied,  is  actually  delivered  to  either  party,  if  a  person, 

8  i^sc.  «18.  j^Q^  n  party  to  the  action,  claims,  as  against  the  defendant, 
•  a  ri^ht  to  the  possession  thereof,  existing  at  the  time  when 
it  was  replevied,  an  affidavit  may  be  made  and  delivered  to 
the  sheriff,  in  his  behalf,  stating  that  he  makes  such  a  claim  ; 
specifying  the  chattel  or  cbattefs  to  which  it  relates,  if  two 
or  more  chattels  have  been  replevied,  and  the  claim  relates 
onljr  to  ^rt  of  them ;  and  -  setting  forth  the  facts  upon 
which  his  ri^ht  of  possession  depends.  In  that  case,  the 
sheriff  may,  in  his  discretion,  before  he  delivers  the  chattel 
to  the  plaintiff,  serve  upon  the  plaintiff's  attorney  a  copy  of 
the  affidavit,  with  a  notice  that  he  requires  indemnity 
against  the  claim.  If  the  indemnitv  is  not  furnished,  within 
a  reasonable  time  after  the  plaintiff  becomes  entitled  to  the 
delivery  of  the  chattel,  the  sheriff  may,  in  his  discretion,  de- 
liver it  to  the  claimant,  without  incurring  any  liability  to 
Uie  plaintiff,  by  reason  of  so  doing. 
83  Hub  206.  §  1710«  A  person,  not  a  party  to  the  action,  who  has 
served  an  affidavit,  as  prescribed  in  the  last  section,  may 
maintain  an  action  against  the  sheriff,  who  has  delivered 
the  chattel  to  the  plaintiff,  to  recover  his  damages,  by  rea- 
son of  the  taking,  detention,  or  delivery  of  the  chattel.  But 
the  summons  in  such  an  action  must  be  issued,  within  three 
months  after  the  delivery  of  the  chattel  to  the  plaintiff,  and 
must  be  served,  within  three  months  after  it  is  issued.  An 
action  cannot  be  maintained  against  a  sheriff,  by  a  person 
so  entitled  to  make  a  claim,  except  as  prescribed  m  this 
section. 

§  1711.  The  indemnity,  to  be  furnished  to  the  sheriff 
by  the  plaintiff,  as  prescribed  in  the  last  section  but  one, 
must  consist  of  a  written  undertaking  to  him,  executed  by 
at  least  two  sureties,  to  the  effect  that  they  will  indemnify 
him  against  any  liability  for  damages,  costs,  or  expenses,  to 
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be  incurred  in  an  action  brought  against  him,  by  the  claim- 
ant, or  a  person  deriving  title  from  or  through  the  claim- 
ant, by  reason  of  the  taking  or  detention  of  the  chattel, 
or  its  delivery  to  the  plaintiff,  not  exceeding  a  sum  to  be 
specified  in  the  undertaking,  which  must  be  at  least  five  hun- 
dred dollars,  and  not  less  than  the  actual  value  of  the  chat- 
tel claimed,  and  two  hundred  and  fifty  dollars  in  addition 
thereto.  Each  of  the  sureties,  besides  possessing  the  other 
qualifications  re<iuired  bv  law,  must  be  a  freeholder  or  a 
householder  of  the  sherin's  county.  The  sheriff,  before  de- 
livering the  chattel,  may  require  the  persons  offered  as  sure- 
ties to  submit  to  an  examioation,  before  the  officer  who 
takes  the  acknowledgment  of  the  undertaking,  as  where 
persons  are  offered  to  him  as  bail  upon  an  arrest.  The  sure- 
ties are  entitled  to  be  substituted  as  defendants  in  an  action, 
brought  as  prescribed  in  the  last  section,  as  if  the  chattel 
had  been  levied  upon  by  virtue  of  an  execution. 

^1712.  The  affidavit,  to  be  delivered  to  the  sheriff  in  «lllac.47«. 
behalf  of  the  plaintiff,  with  a  requisition  to  replevy  a  chat- 
tel, may  be  made  by  the  plaintiff's  agent  or  attorney,  if  the 
material  facts  are  within  his  personal  knowledge  ;  or  if  the 
plaintiff  is  not  within  the  county  where  the  attorney  re- 
sides, or  has  his  office,  or  is  not  capable  of  making  the 
affidavit.  The  affidavit,  to  be  delivered  to  the  sheriff,  either 
in  behalf  of  the  defendant,  with  a  notice  that  he  requires 
the  return  ot  the  chattel,  or  in  behalf  of  a  person,  not  a 
party,  who  makes  a  claim  as  t)rescribed  in  section  one  thou- 
sand seven  hyndred  and  nine  of  this  act,  may  be  made  by  an 
agent  or  attorney,  if  the  material  facts  are  within  his  per- 
sonal knowledge,  or  if  the  defendant  or  claimant,  as  the 
case  mav  be,  is  not  within  the  county  where  the  properly 
was  replevied,  and  capable  of  making  the  affidavit.  Where 
the  affidavit  is  made  by  an  attorney  or  agent,  he  must  state 
therein  what  allegations,  if  any,  are  ma^eupon  his  infor- 
mation and  belief  ;  and  he  must  set  forth  therein  the  grounds 
of  his  belief,  as  to  all  matters  not  stated  upon  his  knowl- 
edge, and  the  reason  why  the  affidavit  is  not  made  by  the 
party  or  the  claimant. 

§  1718.  Where  the  sheriff  has  replevied  a  part  only  of 
a  chattel,  or  of  two  or  more  chattels,  described  in  the 
plaintiff's  affidavit,  and  has  served  upon  the  defendant  the 
papers  required  upon  such  a  replevin,  the  plaintiff  may,  at 
any  time  before  the  service  of  a  copy  of  the  defendant's 
answer,  or  before  judgment  by  default,  for  want  of  an 
appearance  or  pleading,  require  the  same  or  any  other 
sheriff,  to  replevy  any  other  part  thereof.  For  that  purpose  he 
must  deliver  to  the  sheriff  an  affidavit,  containing  the  same 
allegations,  and  a  requisition  and  undertaking,  with  respect 
to  the  part  yet  to  be  replevied,  as  if  the  action  was  brought 
to  recover  that  part  only.  Where  a  second  or  subsequent 
replevin  is  made,  as  prescribed  in  this  section,  the  proceed- 
ings are  the  same,  as  if  a  former  replevin  had  not  been 
made. 
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§  17 14.  Where  an  order  of  arrest  is  granted,  as  pre- 
scribed in  title  first  of  cliapter  seventh  of  this  act,  the 
plaintiff's  rignt  to  a  replevin  is  subject  to  the  following 
regulations : 

1,  If  the  defendant  has  been  arrested,  pursuant  to  the 
order,  a  subsequent  replevin  cannot  be  made  of  a  chattel, 
with  respect  to  which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent 
replevin  of  a  chattel,  with  respect  to  which  the  order  was 
granted,  supersedes  the  order. 

§  1715.  The  sheriff  must,  within  twenty  days  after  he 
has  delivered  a  chattel  replevied  by  him,  to  the  parly  en- 
titled to  the  possession  thereof,  or  to  a  third  person,  as 
prescribed  in  this  article,  file  with  the  clerk  the  plaintiff's 
affidavit,  and  the  accompanving  requisition,  with  a  return, 
stating  in  what  manner  he  has  executed  the  latter.  If  he 
has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return  must 
state  the  cause  of  the  omission. 

§  1716.  If  the  sheriff  fails  to  comply  with  the  last  sec- 
tion, either  part^  may  require  him  so  to  do,  within  ten 
days  after  service  of  a  notice  to  that  effect,  or  to  show 
cause,  at  a  term  of  the  court  designated  in  the  notice,  why 
he  should  not  be  punished  for  a  contempt  of  the  court.  The 
notice  may  be  served  at  any  time  before  final  judgment, 
except  that  it  cannot  be  served  on  the  part  of  the  defend- 
ant, before  answer.  An  omission  to  comply  witli  such  a 
notice  is  punishable  as  a  contempt  of  the  coiurt 

§  1717.  The  plaintiff*s  affidavit,  with  the  accompanying 
requisition,  and  the  return  of  the  sheriff,  must  be  made  a 
part  of  the  judgment-roll  in  the  action  ;  and  a  copy  of  each 
of  them  must  be  furnished  to  the  court,  or  the  referee, 
upon  the  trial  of  an  issue  of  fact,  with  a  copy  of  the  sum- 
mons and  of  the  pleadings. 

§  1718.  The  plaintiff  may  proceed  in  the  action,  and 
recover  therein  the  chattel,  or  its  value,  although  he  has 
not  required  the  sheriff  to  replevy  it,  or  the  sherOt  has  not 
been  able  to  replevy  it. 

W  Han,  as.  §  1719.  Where  part  onlv  of  two  or  more  distinct  chat- 
tels, specified  in  the  complaint,  has  been  replevied,  the 
plaintiff's  attorney  may,  with  or  before  the  notice  of  trial, 
serve  upon  the  defendant's  attorney  a  notice,  that  he  aban- 
dons so  much  of  his  claim,  as  relates  to  those  which  have 
not  been  replevied ;  and  tlienceforth  the  proceedings  are 
the  same,  as  if  the  action  had  been  brought  to  recover  only 
the  chattels  which  have  been  replevied.  A  copy  of  the 
notice  must  be  furnished  to  the  court,  or  to  the  referee, 
upon  the  trial  of  an  issue  of  fact,  with  a  copy  of  the  sum- 
mons and  of  the  pleadings. 

loANTiift  *  %  1780.  An  allegation,  in  a  pleading  interposed  by 
'"    eitJier  party,  to  the  effect  that  the  party  pleading,  or  a 
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third  person,  was,  at  tbe  time  when  the  action  was  com- 
menced, or  the  chattel  was  replevied,  as  tbe  case  may  be, 
the  owner  of  the  chattel,  or  that  it  was  then  his  property, 
is  a  sufficient  statement  of  title,  unless  tbe  right  of  action 
or  defence  rests  upon  a  right  of  possession,  by  virtue  of  a 
special  property ;  in  which  case,  the  pleadmg  must  set 
forth  the  facts,  upon  which  the  special  property  depends, 
so  as  to  show,  that  at  tbe  time  when  the  action  was  com- 
menced, or  the  chattel  was  replevied,  as  the  case  may  be, 
the  party  pleading,  or  the  third  person,  was  entitled  to'  the 
possession  of  the  chattel. 

§  1721.  Where  the  complaint  contains  a  sufficient  state-  81  Han.OHL 
ment  of  the  plaintiff's  title,  a  general  allegation,  that  the  ^^  W8. 
defendant  wrongfully  took  the  chattel,  is  sufficient,  with- 
out setting  forth  the  facts,  showing  that  the  taking  was 
wrongful.  Where  the  taking  of  the  chattel  is  not  com- 
plaint of,  but  the  action  is  founded  upon  its  wrongful 
detention,  the  complaint  must  set  forth  the  facts,  showii^g 
that  the  detention  was  wrongful. 

§  1722.  Where  the  plaintiff  recovers  a  chattel  which 
was  injured,  or  otherwise  depreciated  in  value,  while  it  was 
in  the  possession  or  under  the  control  of  the  defendant, 
under  such  circumstances,  that  the  plaintiff  might  recover 
damages  for  the  injury  or  depreciation,  in  an  action 
brought  against  the  defendant  therefor,  be  may  recover  the 
same  damages,  in  an  action  brought  as  prescribed  in  this 
article.  In  that  case,  he  must  set  forth  the  facts  in  his 
complaint,  and  demand  judgment  for  damages  accord- 
ingly. 

§  1 728.  The  defendant  may  by  answer  defend,  on  the  12  civ.  Pi^ 
ground  that  a  third  person  was  entitled  to  the  chattel,  with-   lar. 
out  connecting  himself  with  the  latter's  title. 

§  1 724.  Where  the  defence  is,  that  a  chattel,  to  recover 
wmch  the  action  is  brought,  was  distrained  doiuK  damage, 
an  allegation  that  the  defendant,  or  the  person  oy  whose 
command  he  acted,  was  then  lawfully  possessed  of  the  real 
property,  and  that  the  chattel  was  distrained,  while  it  was 
doin^  damage  thereupon,  Ib  sufficient,  without  setting  forth 
the  title  to  the  real  property. 

§  1725.  Where  a  chattel  has  been  replevied  and  de- 
livered to  the  plaintiff,  or  to  a  person  not  a  party  to  the 
action,  as  prescribed  in  the  foregoing  section  of  this  article, 
the  defendant's  attorney  may,  within  the  time  allowed  to 
him  for  the  service  of  a  notice  of  trial,  serve  upon  the 
plaintiff's  attorney,  a  notice,  that  the  defendant  demands 
judgment  for  the  return  of  the  chattel,  or  for  its  value, 
either  with  or  without  damages  for  the  detention  thereof. 
Upon  the  trial,  a  copy  of  such  a  notice  must  be  furnished 
to  the  court  or  referee^  with  a  copy  of  the  summons  and  of 
the  pleadings. 
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TCiT.  Pro.       g  1786.  The  verdict,  report,  or  decision  must  fix  the 

68  N.  Y.      damages,  if  any,  of  the  prevailing  party.     Where  it  awards 

Super,  ct.     to  the  plaintiff  a  chattel,  which  has  not  been  replevied,  or 

?!«  ^^76"   w^^'^  ^*  awards  to  the  prevailing  party  a  chattel,  which  has 

'^*      '    been  replevied,  and  afterwards  delivered  by  the  sheriff  to 

the  unsuccessful  party,  or  to  a  person  not  a  party,  it  must 

also,  except  in  a  case  specified  in  the  next  section,  fix  the 

value  of  the  chattel,  at  the  time  of  the  trial 

68  N.  Y.  §  1727.  A  verdict,  report,  or  decision,  in  favor  of  the 

??^a  v^L    defendant,  shall  not  fix  the  value  of  the  chattel,  in  either  of 

(J. AS.)  128.   the  following  cases : 

1,  Where  the  plaintiff  is  the  general  owner  of  the  chattel ; 
but  it  was  rightfully  distrained  doing  damage,  and  its  value 
is  greater  than  the  damages  sustained  by  the  defendant,  by 
the  injury  for  which  it  was  distrained ;  m  which  case,  those 
damages  must  be  fixed. 

2.  Where  the  plaintiff  is  the  general  owner  of  the  chattel, 
but  the  defendant  had  a  special  property  therein,  and  the 
value  of  the  chattel  is  greater  than  the  value  of  the  special 
property,  or  the  sum  charged  upon  the  chattel  by  reason 
thereof ;  in  which  case,  the  value  of  the  special  property, 
or  the  sum  so  charged,  must  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  the  verdict, 
report,  or  decision  must  set  forth  the  reason,  why  the  value 
of  the  chattel  is  not  fixed. 

116N.Y.170.  §  1728.  Where  the  action  is  brought  to  recover  two  or 
more  chattels,  the  verdict,  report,  or  dfecision  may  award  to 
one  party  one  or  more  distinct  chattels,  which  can  be  identi- 
fied, and  set  apart  from  the  others,  and  the  residue  to  the  other 
party ;  and,  if  neces>*ary,  the  complaint  must  be  amended 
so  as  to  conform  thereto.  The  final  judgment,  rendered 
thereupon,  must  award  to  each  party  the  same  relief,  with 
respect  to  the  finding  in  his  favor,  as  if  separate  jud^eiits 
were  rendered  ;  except  that,  where  each  party  is  entitled  to 
aa  absolute  award  of  a  sum  of  money,  against  the  oUier,  the 
smaller  sum  must  be  deducted  from  the  greater^  and  the 
balance  only  must  bo  awarded. 

I  1729.  Where  the  plaintiff  is  entitled  to  judgment  by 
deiault,  for  want  of  an  appearance  or  pleading,  the  court, 
to  which  he  lipplies  for  judgment,  may  ascertain  and  deter- 
mine the  damages  to  which  he  is  entitled,  and  the  value  of 
the  chattel,  if  necessary  ;  or  may  direct  a  reference,  or  a  writ 
of  inquiry,  for  that  purpose. 

83  N.  Y.  §  l^'SO.  Final  judgment  for  the  plaintiff  must  award  to 

Super,  ct     him  possession  of  the  chattel  recovered  by  him,  with  his 
^mM^Aih'  <i^™*g68,  if  any.    If  a  chattel  recovered  was  not  replevied, 
7  Id.  671 J  »  or  if,  after  it  was  replevied,  it  was  delivered  to  the  def end- 
Id  609.         ant,  or  to  a  person  not  a  party,  as  prescribed  in  this  article, 
the  final  judgment  must  also  award  to  the  plaintiff  the  sum 
fixed  as  the  value  thereof,  to  be  paid  by  the  defendant,  if 
possession  thereof  is  not  delivered  to  the  plaintiff.    If  the  de- 
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fendant  has  demanded  judgment  for  the  return  of  a  chattel, 
which  was  replevied,  and  afterwards  delivered  to  the  plain- 
tiff, or  to  a  person  not  a  party,  as  prescribed  in  this  article, 
final  Judgment  in  his  favor  therefor  must  award  to  him  pos- 
session thereof,  with  his  damages,  if  any  ;  and  it  must  also 
award  to  him  the  sum  fixed  as  the  value  thereof,  to  be  paid  by 
the  plaintiff,  if  possession  is  not  delivered  to  the  defendant. 
But  if  the  case  is  one  of  those  specified  in  section  one  thou- 
sand seven  hundred  and  twenty-seven  of  this  act,  final  judg- 
ment in  favor  of  the  defendant  must  award  to  him  the  sum, 
fixed  as  therein  specified,  and,  if  it  is  not  collected,  the  de- 
Irveiy  of  the  chattel ;  or,  if  the  chattel  has  not  been  re- 

S levied,  or  has  been  returned  to  him  after  replevin,  that  he 
\  entitled  to  possession  thereof,  until  the  sum  so  awarded  ^ 
is  collected,  or  otherwise  paid.  The  judgment  may  be 
docketed,  and  the  docket  thereof  creates  a  lien,  as  if  it  was 
a  judgment  for  the  full  amoimt  of  the  money,  including 
costs,  which  it  awards,  either  absolutely  or  conditionally. 

§  1781.  An  execution  for  the  delivery  of  the  possession  i8«if.T.  43o. 
of  a  chattel,  and  to  satisfy,  out  of  the  property  oi  the  judg-  85  Hun,  877. 
ment   debtor,    a  sum  of   money  contingently  awarded 
against  him,  must  contain,  in  addition  to  the  other  matters 
prescribed  by  law,  the  following  directions  : 

1.  Where  the  judgment  is  rendered  in  favor  of  the  de- 
fendant, in  a  case  specified  in  section  one  thousand  seven 
hundred  and  twenty-seven  of  this  act,  the  execution  must 
require  the  sheriff  to  deliver  possession  of  the  chattel  to  the 
defendant,  unless  the  plaintiff,  before  the  delivery,  pays  to 
him  the  sum  of  money  awarded  to  the  defendant,  with  in- 
terest and  the  sheriff's  fees  ;  and,  in  case  the  chattel  cannot 
be  found  within  his  county,  then  to  satisfy  that  sum  out  of 
the  property  of  the  plaintiff. 

2.  In  any  other  case,  where  the  judgment  awards  a  sum 
of  money,  if  possession  of  the  chattel  is  not  delivered  to  the 
prevailing  party,  the  execution  must  require  the  sheriff,  if 
the  chattel  cannot  be  found  within  bin  county,  to  satisfy 
the  sum  so  awarded,  with  interest  and  his  fees,  out  of  the 
property  of  the  party  against  whom  the  judgment  is  ren- 
dered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property, 
as  prescribed  in  this  section,  must  be  in  the  form  required 
by  law  for  a  like  direction,  where  an  execution  against 
property  ia  issued  upon  a  judgment  for  a  sum  of  money. 

§  1 732.  P'or  the  purpose  of  taking  possession  of  a  chat- 
tel, bv  virtue  of  such  an  execution,  the  powers  of  the 
sheriff  are  the  same,  as  where  he  is  requireid  to  replevy  a 
chattel 

§  1788.  A  plaintiff,  who  has  recovered  a  final  judgment, 
cannot  maintain  an  action  against  the  sureties  in  an  under- 
taking, given  in  behalf  of  the  defendant  to  procure  a  return 
of  the  chattel,  or  against  the  bail  of  a  defendant,  who  has 
been  arrested,  unUl  after  the  return,  wholly  or  partly  on* 
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satisfied  or  unexecuted,  of  an  execution  in  his  favor  for  the 
delivery  of  the  possession  of  the  chattel,  of  to  satisfy  a  sum 
of  money  out  of  the  property  of  the  defendant,  or  for  hoth 
purposes,  as  the  case  requires.  A  defendant,  who  has  re- 
covered a  final  judgment,  cannot  maintain  an  action  against 
the  sureties  in  tne  plaintiff's  undertaking,  ^ven  to  procure 
a  replevin,  until  after  a  like  return  of  a  similar  execution 
against  the  plaintiff. 

§  1784.  In  such  an  action  against  the  sureties,  the  sher- 
iff s  return  to  the  execution  is  presumptive  evidence  of  a 
failure  to  deliver,  or  to  return  a  chattel,  or  to  pay  a  sum  of 
money,  according  to  the  terms  of  the  undertaking. 

§  1735.  It  is  not  a  defence  to  such  an  action,  that  the 
chattel  was  injured  or  destroyed,  after  it  was  replevied, 
unless  the  injury  or  destruction  was  effected  by  the  act,  or 
with  the  consent  of  the  plaintiff  in  the  action,  or  occurred 
after  the  chattel  was  taken  by  virtue  of  the  execution. 

§  173  6.  In  an  action  to  recover  a  chattel,  the  cause  of 
action  survives  or  continues,  notwithstanding  the  death  of 
either  party,  in  favor  of  or  against  his  executor  or  admin- 
istrator. Where  the  court  makes  an  order,  directing 
the  abatement  of  such  an  action,  as  prescribed  in  section 
seven  hundred  and  sixty-one  of  this  act,  an  action  may  be 
maintained,  upon  an  undertaking,  given  for  the  purpose  of 
procuring  a  delivery  or  return  of  a  chattel,  as  if  final 
judgment,  awarding  to  the  adverse  party  possession 
thereof,  had  been  rendered  in  the  first  action,  and  an  exe- 
cution thereupon  had  been  returned  unexecuted  and  un- 
satisfied ;  except  that  dama^  cannot  be  recovered  therein 
for  a  wrongful  taking,  withholding,  or  detention.  An  ac- 
tion to  recover  the  chattel  cannot  oe  maintained,  after  an 
action  has  been  commenced  upon  an  undertaking,  as  pre- 
scribed in  this  section. 

ARTICLE  SECOND. 

ACTIOK  TO  FOBECLOBB  ▲  LiEK  T7P0K  ▲  CHATTEL. 

%  1787.  Action ;  when'and  in  what  S  1780*  Jadement 

courts  maintainable.  1740.  Action  in  inferior  court. 

1788.  Warrant  to  seise  ctiattel ;  1741.  Application  of  thisarticla. 
proceedings  thereupon. 

^i  1150, 1283,       §  1787*  An  action  may  be  maintained  to  foreclose  a  lien 

coueoi.Act   upon  a  chattel,  for  a  sum  of  money,  in  any  case  where  such 

*•  Hun,  888.   ^  lien  exists  at  the  commencement  of  the  action.  The  action 

may  be  brought  in  any  court,  of  record  or  not  of  record, 

which  wouldhave  jiuisdiction  to  render  a  Judgment,  in  an 

action  founded  upon  a  contract,  for  a  sum  equal  to  the 

amount  of  the  lien. 

«iiB?i  8',      S  1788.    [Am'd  1895,  amendment  to  take  ^ed  Januar^j  1, 

Con8of.Act  1896.  ]    Where  the  action  is  brought  in  the  supreme  court, 

8J  fluij.  849.  the  city  conrt  of  the  city  of  New  York  or  a  county  oonrt,  if 

44id.  84t.     the  plaintiff  is  not  in  possession  of  the  chattel,  a  warrant 
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may  be  ntmted  by  the  court  or  a  judge  thereof,  oommand- 
ing  the  sheiiff  to  seize  the  chattel,  and  safely  keep  it  to  abide 
the  finaljndgment  in  the  action.  The  provisioDs  of  title 
third  of  chapter  seyen  of  this  act  apply  to  snch  warrant,  and 
to  the  proceedings  to  procnre  it  and  after  it  has  been  issued, 
as  if  it  was  a  warrant  of  attachment  except  as  otherwise  ex- 
pressly prescribed  in  this  article. 

§  1789.  In  an  action  brought  in  a  court  specified  in  the 
last  section,  final  judgment,  in  favor  of  the  plaintiff,  must 
specify  the  amount  of  the  lien,  and  direct  a  sale  of  the  chat- 
tel to  satisfy  the  same  and  the  costs,  if  any,  by  a  referee 
appointed  thereby,  or  an  officer  designated  therein,  in  like 
manner  as  where  a  sheriff  sells  personal  property  by  virtue 
of  an  execution;  and  the  application  by  him  of  the  pro- 
ceeds of  the  sale,  less  his  fees  and  expenses,  to  the  payment 
of  the  amount  of  the  lien,  and  the  costs  of  the  action.  It 
must  also  provide  for  the  payment  of  the  surplus  to  the 
owner  of  the  chattel,  and  for  the  safe  keeping  of  the  surplus, 
if  necessary,  until  it  is  claimed  by  him.  If  a  defendant, 
upon  whom  the  summons  is  personally  served,  is  liable  for 
the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly. 

g  1740.  Where  the  action  Is  brought  in  a  court,  other  %i9tO^  Con* 
than  one  of  those  specified  in  the  last  section  but  one,  if  the  "ol*  ^^ 
plaintiff  is  not  in  possession  of  the  chattel,  a  warrant,  com- 
manding the  proper  officer  to  seize  the  chattel,  and  safely 
keep  it  to  abide  the  judgment,  may  be  issued,  in  like  man- 
ner as  a  warrant  of  attachment  ma^  be  issued  in  an  action 
foimded  upon  a  contract,  brought  in  the  same  court ;  and 
the  provisions  of  law,  applicable  to  a  warrant  of  attach- 
ment, issued  out  of  that  court,  apply  to  a  warrant,  issued 
as  prescribed  in  this  section,  and  to  the  proceedings  to  pro- 
cure it,  and  after  it  has  been  issued ;  except  as  otherwise 
specified  in  the  judgment.  A  judgment  m  favor  of  the 
plaintiff,  in  such  an  action,  must  correspond  to  a  judgment, 
rendered  as  prescribed  in  the  last  section,  except  that  it 
must  direct  the  sale  of  the  chattel  by  an  officer  to  whom  an 
execution,  issued  out  of  the  court,  may  be  directed  ;  and 
the  payment  of  the  surplus,  if  its  safe  keeping  is  necessary, 
to  the  county  treasurer,  for  the  benefit  of  the  owner. 

S  1741*  This  article  does  not  affect  any  existing  riffhtor 
remedy  to  foreclose  or  satisfy  a  lien  upon  a  chattel,  without 
action ;  and  it  does  not  apply  to  a  case,  where  another  mode 
of  enforcing  a  lien  upon  a  chattel  is  speciaUy  prescribed 
bylaw. 
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CHAPTER  XV. 

SPECIAL  PROVISIONS,  REGULATING  OTHER 
PARTICULAR  ACTIONS  AND  RIGHTS  OP 
ACTION,  AND  ACTIONS  BY  OR  AGAINST 
PARTICULAR  PARTIES. 

TITLE    I.— Matrimonial  actions. 

TITLE  II. — Action 8  relating  to  a  cokporation. 

TITLE  HI.— Actions  relating  to  the  estate  op  a 

DECEDENT. 

TITLE  IV. — Other   special  actions  and   rights  op 

ACTION. 

TITLE  V. — Other  actions  by  or  against  particular 
parties. 

TITLE  I. 

Matrimonial  actions. 

AimciiB  1.  Action  to  annul  a  void  or  voidable  marriage. 

2.  Action  for  a  divorce. 

3.  Action  for  a  separation. 

4.  Provieions  applicable  to  two  or  more  of  the  actions  epeci* 

fled  in  ttiis  title. 

ARTICLE  FIRST. 
Action  to  annul  a  void  or  voidable  Marriage. 

{  1742.  Action  by    woman,  mar-  {  1760.  Action  on  the  fn^nnd  of 

ried  under  lU,  to  Minul  force,  frand,  etc. 

marriage.  1751.  Custody,       maintenance, 

1748.  In  what  other  cases  mar-  eic,  of  issue  of  aucb  a 

riage  may  be  annulled.  marriage. 

1744.  Action    when  party   was  1768.  Action  on  the  ground  of 

under  the  age  of  consent  phj^sical  incapacity. 

1745.  Id.;  when  former  husband  1753.  Certain  proceeolngs  regu- 

or  wife  was  living.  lated  in  action  to  annul 

1746.  Id.  ;  where  party  was  an  marriage. 

idiot  1754.  Judgment     annulling    a 

1747.  Id.  ;  where  parly  was   a  marriage  ;  how  far  con- 

lunatic,  elusive. 

1748.  Action  by  next  friend  of  1755.  How  nextfriend  of  infant, 

idiot  or  lunatic.  lunatic,  etc.,  allowed  to 

1749.  Issue  ;    when   entitled  to  sue,  etc. 

subceed,  etc. 

§  1742.  [Am'd  18^7.]  An  action  may  be  maintained  by 
the  woman  to  procure  a  judgment  declaring  a  marriage 
contract  void,  and  annulling  the  marriage,  under  the  fol- 
lowmgcircumstances : 

I.  Where  the  plaintiff  had  not  attained  the  age  of  sixteen 
years,  at  the  time  of  the  marriage. 

IL  Where  the  marriage  took  place  without  the  consent 
of  her  father,  mother,  guardian  or  other  person  having  the 
legal  charge  of  her  person. 

IIL  Where  it  was  not  followed  by  consummation  or  cohab- 
itation, and  was  not  ratified  by  any  mutual  assent  of  the 
parties  after  the  plaintiff  attained  the  age  of  sixteen  years. 
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§  1713.  An  action  may  also  be  maintained  to  procure  a 
j^laf^neil^  declaring  a  marriage  contract  void  and  annulling 
I  he  marriage  for  either  of  the  following  causes,  existing  at 
the  time  of  the  marriage  : 

1.  That  one  or  both  of  the  parties  had  not  attained  the 
age  of  legal  consent. 

2.  That  the  former  husband  or  wife  of  one  of  the  parties 
was  living,  and  that  the  marriage  with  the  former  husband 
or  wife  was  then  in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obrained  by- 
force,  duress,  or  fraud. 

5.  That  one  of  the  parties  was  physically  incapable  of 
entering  into  the  marriage  state.  But  an  action  can  be 
maintained,  under  this  subdivision,  only  where  the  inca- 
pacity continuts,  and  is  incurable. 

§  1744.  An  action  to  annul  a  marriage,  on  the  ground 
that  one  of  the  parties  had  not  attained  the  age  of  legal 
consent,  may  be  maintained  by  the  infant,  or  by  either 
parent  of  the  infant,  or  by  the  guardian  of  the  infant's 
person  ;  or  the  court  may  allow  the  action  to  be  maintained 
by  any  person,  as  the  next  friend  of  the  infant.  But  a 
marriage  shall  not  be  annulled,  at  the  si  it  of  a  party  who 
was  of  the  age  of  legal  consent  when  it  was  contracted,  or 
where  it  appears  that  the  parties,  for  any  time  after  they 
attained  that  age,  freely  cohabited  as  husband  and  wife. 

§  1745.  [Am'd  1882.]  An  action  to  annul  a  marriage,  siAbb.N.a 
upon  the  ground  that  the  former  husband  or  wife  of  one  of  '^** 
the  parties  was  living,  the  former  marriage  being  in  force, 
may  be  maintained  by  either  of  the  parties  during  the  life- 
time of  the  other,  or  by  the  former  husband  or  wife. 
Where  it  appears,  and  the  judgment  determines,  that  the 
subsequent  marriage  was  contracted  by  at  least  one  of  the 
parties  thereto  in  good  faith,  and  with  the  full  belief  that 
the  former  husband  or  wife  was  dead,  or  without  any 
knowledge  on  the  part  of  the  innocent  party  of  such  former 
marriage,  the  issue  of  the  8ul)se(|uent  marriage,  born  or  be- 
gotten before  the  final  judgment,  are  deemed  for  all  pur- 
poses the  legitimate  children  of  the  parent  who  at  the  time 
of  the  mamage  was  competent  to  contract,  and  are  entitled 
to  succeed  as  such,  in  the  same  manner  as  other  legitimate 
children,  to  the  real  and  personal  estate  of  said  parent ; 
and  the  issue  so  entitled  must  be  specified  in  the  judgment, 
and  the  innocent  party  must  be  awarded  their  custody,  and 
he  or  she  is  entitled  to  appoint  a  guardian  of  their  persons 
bywUL 

This  section  shall  be  construed  to  extend  to  all  cases  where 
the  judgment  or  decree  of  nullity  of  such  subsequent  mar- 
riage is  rendered  after  the  passage  of  this  act  whether  such 
subsequent*  marriage  was  contracted  before  or  after  the 
passage  hsreof . 
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§  1746.  An  action  to  annul  a  marriage,  on  the  ground 
that  one  of  the  parties  (hereto  was  an  idiot,  may  be  main- 
tained, at  any  time  during  the  lifetime  of  either  party,  by 
any  relative  of  the  idiot,  who  has  an  interest  to  avoid  the 
marriage. 

§  1747.  An  action  to  annul  a  marriage,  on  the  ground 
that  one  of  the  parties  thereto  was  a  lunatic,  mav  be  main- 
tained, at  any  time  during  the  continuance  of  the  lunacy, 
or,  after  the  death  of  the  lunatic  in  that  condition,  and 
during  the  life  of  the  other  party  to  the  maniage,  by  any 
relative  of  the  lunatic,  who  has  an  interest  to  avoid  the 
marriage.  Such  an  action  may  also  be  maintained  by  the 
lunatic,  at  any  time  after  restoration  to  a  sound  mind ;  but, 
in  that  case,  the  marriage  shall  not  be  annulled,  if  it  appears 
that  the  parties  freely  cohabited  as  husband  and  wife,  after 
the  lunatic  was  restored  to  a  sound  mind 

§  1748.  Where  no  relative  of  the  idiot  or  lunatic  brings 
an  action  to  annul  the  marriage,  as  prescribed  in  either  of 
the  last  two  sections,  the  court  may  allow  an  action  for  that 
purpose  to  be  maintained,  at  any  lime  during  the  lifetime 
of  both  the  parties  to  the  marriage,  by  any  person  as  the 
next  friend  of  the  idiot  or  lunatic.  But  this  section  does 
not  apply,  where  the  marriage  might  have  been  aniiulled^ 
at  the  suit  of  the  lunatic,  as  prescnbed  in  tba  Ihsi  section. 

§  1749.  A  child  of  a  marriage,  which  Is  annulled  oi^ 
the  ground  of  the  idiocy  or  lunacy  of  one  of  its  parents,  i^ 
deemed,  for  all  purposes,  the  legitimate  \Mld  of  the  parent 
who  is  of  sound  mind. 
BMiso.  690.  §  1750.  An  action  to  annul  a  marriage,  on  the  ground 
that  the  consent  of  one  of  the  parses  thereto  was  obtained 
by  force,  duress,  or  fraud,  may  be  maintained,  at  any  time, 
by  the  party  whose  consent  was  so  obtained.  Such  an  ac- 
tion may  also  be  maintained,  during  the  life-time  of  the 
other  party,  by  the  parent  or  the  guardian  of  the  person  ol^ 
tne  party,  whose  consent  was  so  obtained,  or  by  any  relative 
of  that  party,  who  has  an  int<;vcst  to  avoid  the  marriage. 
But  a  marriage  shall  not  be  annulled  on  the  ground  of  force 
or  duress,  if  it  appears  tha'v,  at  any  time  before  the  com- 
mencement of  the  action,  t'ac  parties  thereto •  voluntarily 
cohabited  as  husband  and  wife ;  or  on  the  ground  of  fraud, 
if  it  appears  that,  at  any  time  before  the  commencement 
thereof,  the  parties  voluntarily  cohabited  as  husband  and 
wife,  with  a  full  knowledge  of  the  facts  constituting  the 
fraud. 

§  1751.  The  court  must,  upon  the  application  of  the 
plaintiff,  award  the  custody  of  the  children  of  a  marriage, 
which  is  annulled  on  the  ground  of  force,  duress,  or  fraud, 
to  the  innocent  parent,  unless  it  appears  that  the  latter  is 
unfit,  for  any  reason,  to  have  the  custody  of  one  or  more 
of  the  children,  in  which  case  the  court  must  give  such  di- 
rections relating  thereto,  as  the  interests  of  £e  chOd  or 
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'children  reqnire.  The  judgmeDt  mny  make  provision  foe 
the  education  and  maintenanoe  of  the  children,  ont  of  the 
property  of  the  guilty  parent. 

§  1752*  [Am*d  1895.1  An  action  to  annul  a  marriage,  on 
the  ground  thnt  one  of  the  parties  was  physicallT  incapable 
of  entering  into  the  marriage  state,  may  be  maintained  by 
the  injured  party  agfdnst  the  party  whose  incapacity  is 
alleged;  or  such  an  action  may  be  maintained  by  tne  party 
who  was  incapable  against  the  other  party,  provided  the  in- 
capable party  was  unawicre  of  the  incapacity  at  the  time  of 
marriage,  or  if  aware  of  such  incapacity,  did  not  know  it  was 
incurable.  Such  nn  action  must  be  commenced  before  five 
years  have  expired  since  the  marriage. 

I  1758.  In  an  action  brought  as  prescribed  in  this  ar- 
ticle, a  final  judgment,  annulling  the  marriage,  shall  not  be 
rendered  by  default,  for  want  of  an  appearance  or  pleading, 
or  upon  the  trial  of  an  issue,  without  proof  of  the  facto, 
upon  which  the  allegation  of  nullity  is  founded.  And  the 
declaration  or  confession  of  either  party  to  the  marriage 
U  not  alone  sufficient  as  proof ;  ^ut  other  satisfactory  evi- 
dence of  the  facts  must  be  produced.  In  such  an  action, 
except  where  it  is  founded  upon  an  allegation  of  the  physi- 
cal incapacity  of  one  of  the  parties  thereto,  the  court  must, 
upon  the  application  of  either  of  the  parties,  make  an  or- 
der directing  the  trial,  by  a  jury  of  all  the  issues  of  fact ; 
or  it  may.  oi  its  own  motion,  make  an  order  directing  the 
trial,  by  a  jury,  of  one  or  more  issues  of  fact ;  for  which 
purpose,  the  questions  to  be  tried  must  be  prepared  and 
settled,  as  prescribed  in  section  nine  hundred  and  seventy 
of  this  act. 

§  1754.  A  final  judgment,  annulling  a  marriage,  ren- 
dered during  the  life-time  of  both  the  parties,  is  conclusive 
evidence  of  the  invalidity  of  the  marriage,  in  every^  court, 
of  record  or  not  of  record,  in  any  action  or  special  pro- 
ceeding, civil  or  criminal.  Such  a  judgment,  rendered 
after  the  death  of  either  party  to  the  marriage,  is  conclu- 
sive only  as  against  the  parties  to  the  action,  and  those 
claiming  under  them. 

§  1765.  An  order,  allowinir  a  person  to  maintain  an  ac- 
tion, as  the  next  friend  of  an  infant,  as  prescribed  in  sec- 
tion one  thousand  seven  hundred  and  forty-four  of  this 
act,  or  as  the  next  friend  of  an  idiot  or  lunatic,  as  prescribed 
in  section  one  thousand  seven  hundred  and  forty  eight  of 
this  act,  may  be  granted  by  the  court,  in  its  discretion,  with- 
out notice,  or  upon  notice  to  such  persons  and  in  such  a 
manner,  as  it  deems  proper.  A  motion  to  vacate  such  an 
order  must  be  made  at  a  term  held  by  the  judge  who 
^nted  it,  unless  he  is  dead,  out  of  office,  or  unable  to  bear 
It  by  reason  of  sickness  or  otherwise  ;  or  unless  he  expressly 
directs  it  to  be  heard  at  a  term  held  by  another  judge.  But 
where  such  an  order  has  been  gnmtcd.  the  court,  to  which 
application  for  final  judgpsent  is  made,  may  dismiss  the 
complaint,  if  justice  so  requires,  although,  in  a  like  case, 
the  party  to  the  maniage,  if  plaintifl,  would  be  entitled  to  t 
Judgment.  "^  ^^  "^  ^^u^il 


60  DIVORCE.  §§  1756-1758. 

ARTICLE  SECOND. 
Action  for  a  Divorcb. 

%  1756.  In  what  cases  action  niaj  $  1750.  Reji^alations  when  action 

be  mairtained.  brought  by  wife. 

1787.  Answer  ;   mode  of  trial ;  1760.  Id.  ;  when  action  brooght 

indgment  by  defaolt.  by  hosband. 

len  divorce  denied,  al-  1761.  Marriage  after  divorce  for 

though  adultery  proved.  adultery. 

118N.T.519.  g  1766.  In  either  of  the  following  cases,  a  husband  or 
a  wife  may  maintain  an  action,  against  the  other  party  to 
the  marriage,  to  procure  a  judgment,  divorcing  the  parties 
and  dissolving  the  marriage,  by  reason  of  -the  defendant's 
adulteiT : 

1.  Where  both  parties  were  residents  of  the  State,  when 
the  offence  was  committed. 

2.  Where  the  parties  were  married  within  the  State. 

8.  Where  the  plaintiff  was  a  resident  of  the  Stale,  when 
the  oflfence  was  co  i.milte^,  and  is  a  resident  thereof,  when 
the  action  is  commenced, 

4.  Where  the  offence  was  committed  within  the  State, 
and  the  injured  party  when  the  action  is  commenced,  is  a 
resident  of  the  Slate. 

78  Hun,  610.  §  1767.  The  answer  of  the  defendant  may  be  made, 
without  verifying  it,  notwithstanding  the  verification  of 
the  complaint.  If  the  answer  puts  in  issue  the  allegation 
of  adultery,  the  court  must,  u[X)n  the  application  of  either 
party,  or  it  may,  of  its  own  motion,  make  an  order  direct- 
ing the  trial,  by  a  jury,  of  that  issue ;  for  which  purpose, 
the  questions  to  be  tried  mu  t  be  prepared  and  settled,  as 
prescribed  in  section  nine  hundred  and  seventy  of  this  act. 
If  the  answer  does  not  put  in  issue  the  allegation  of  adul- 
tery, or  if  the  defendant  makes  default  in  appearing  or 
pleading,  the  plaintiff,  before  he  is  entitled  to  judgment, 
must  nevertheless  satisfactorily  prove  the  material  allega- 
tions of  his  complaint,  and  aho,  by  his  own  testimony  or 
otherwise,  that  there  is  no  judgment  or  decree,  in  any  court 
of  the  State  of  competent  jurisdiction,  against  hini  in  favor 
of  the  defendant  for  a  divorce  upon  the  ground  of  adultery. 

§  1768.  In  either  of  the  following  cases,  the  plaintiff 
is  not  entitled  to  a  divorce,  although  the  adultery  is  estab- 
lished : 

1.  Where  the  offence  was  committed  by  the  procurement 
or  with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgiven  by  the 
plaintiff.  The  forgiveness  may  be  proved,  either  affirma- 
tively, or  by  the  voluntary  cohabitation  of  the  parties,  with 
the  knowledge  of  the  fact. 

8.  Where  there  has  been  no  express  forgiveness,  and  no 
voluntary  cohabitaiion  of  the  parties,  but  the  action  was 
not  commenced  within  five  years  after  the  discovery,  by 
the  plaintiff,  of  the  offence  charged. 
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4.  Where  the  plaintiff  has  also  been  guilty  of  adultery, 
under  such  circtimBttmces,  that  the  defendant  would  haye 
bceQ  entitled,  if  innocent,  to  a  divorce.  , 

^  1759.     [Am*d  1894,  1895.]    Where  the  action  is  brought  129NX666. 
by  the  wife,  the  folio  wiDg  regulations  apply  to  the  pioceedingfl :  1®  ^i»o»  384. 

1.  The  legitimacy  of  any  child  of  the  marriage,  born  or 
begotten  before  the  commencement  of  the  action,  is  not 
affected  by  the  judgment  dissolviDg  the  marriage. 

2.  The  court  may,  in  the  final  judgment  ^ssolving  ihe 
marriap^e,  require  the  defendant  to  provide  Ruitably  for  Ihe 
education  and  maintenance  of  the  children  of  tlie  mairipge, 
and  for  the  support  of  plaintiff,  as  justice  requires,  haxing 
regard  to  the  circumstances  of  the  ref-pective  parties;  rnd 
may,  by  order,  upon  the  applicatiou  of  eithf-r  pf«rty  to  the 
action,  and  after  due  notice  to  the  other,  to  be  given  in  such 
manner  as  the  court  shall  prencribe,  at  any  time  after  final 
judgment,  vary  or  modify  such  a  direction.  But  no  such 
appUoation  shall  be  made  by  a  defeudant  unless  h  ave  to 
make  the  same  shall  have  been  previously  granted  by  ihe 
coort  by  order  made  upon  or  witnonc  notice  as  the  ct.uit  in 
its  discretion  may  deem  proper  after  presenthtion  to  the 
court  of  satisfactory  proof  that  justice  requires  that  such  an 
application  should  be  entertained. 

3.  If,  when  final  judgment  is  rendered,  di^sohin^  the 
marriage,  the  plnintiff  is  the  owner  of  any  real  property; 
or  has,  in  her  possession,  or  under  her  control,  any  per- 
sonal propei^y,  or  thing  in  action,  which  was  left  \^ith  her 
bjr  the  defendant,  or  acquired  by  her  own  indnstiy,  or 
given  to  her  by  bequ»*st  or  otherwise;  or  if  she  is  or  may 
Biereafter  become  entitled  to  any  property,  by  the  dtceat-e 
of  a  relative  intestate,  the  defendant  Bha)l  Lot  have  any  in- 
terest therein ,  abgolute  or  con  (in gent, before  or  after  Ler  u€  ath. 

4.  Where  final  judgment  is  rendered  dissolving  the  mar- 
riage, the  plaintiff's  mchoate  right  of  dower,  in  aiy  real 
property,  of  which  the  defendant  then  is  or  was  theretofore 
seizt^,  18  not  effected  by  the  judgment. 

§  1760.     Where  the  action  is  brought  by  the  husband,  the  118  N  Y.549. 
following  regulations  apply  to  the  proceedings : 

1.  Tbe  legitimacy  of  a  child,  bom  orlegotten  before  the 
commission  of  the  offence  charged,  is  not  affected  by  a  judg- 
ment dissolving  the  marriage;  but  the  legitimacy  ot  any 
other  child  of  the  wife  may  be  determined,  as  one  of  ihe  is- 
sues in  the  aotion.  In  the  absence  of  proof  to  the  contrary, 
the  legitimacy  of  all  the  children,  begotten  before  the  com- 
mencement of  the  action,  must  be  presumed. 

2.  A  judgment  dissolving  the  mnrringe  does  not  iropoir,  or 
otherwise  affect,  the  plaintiff's  rights  and  intere8ts  in  and 
to  any  real  or  personal  property,  which  the  defendant  owns 
orposses^ef,  when  the  judgment  isrendeied. 

3.  Where j udg mentis  rendeied  diss<  Ivirp the maninge, the 
defendant  is  not  entitled  tod<  wer  inany  ot  the  plnim iff V  real 
propertv,  or  to  a  distributive  share  in  his  personal  pro|  eity 

§  1761.     Where  a  marriage  is  dissolved  as  prepciibcd  in  g  ^bb.jr.  a 
this  article,  the  plaintiff  may  marry  agHin,  dunnjr  the  life-  400, 
time  of  the  defendant;  but  a  defendant,  adjndge«l  to  be  guilty 
of  adultery,  shall  not  marry  again,  until  ihe  death  of  the 
plaintiff.     But  this  section  does  not  prevent  the  remarriage^ iC 
of  the  parties  to  the  action. 


M  SEPARATION.  §§  1WM766 

ARTICLE  THIRD. 

Action  for  a  Ssfaration. 

§  1788.  For  what  causes  action  plaintUTs  miscondnct. 

may  be  maintained.  $  1766.  Support,  maintenance,  etc., 

1708.  Id.;  InwhatcaseB.  of  wife  and  children. 

1761  Reonisites  of  complaint  1767.  Judgment    for    s^^Muration 

1766.  Defendant    may  set  up  may  be  revoked. 

17 ^bb^'       §  l^'^S.  In  either  of  the  cases  specified  in  the  next  sec- 
C.  286. '        ^^^^*  *^  action  may  be  maintained,  by  a  husband  or  wife, 
110N.T.188.   against  the  other  party  to  the  marriage,  to  procure  a  judg- 
ment, separating  the  parties  from  bed  and  board,  forever, 
or  for  a  limited  time,  for  either  of  the  following  causes : 

!•  The  cruel  and  inhuman  treatment  of  the  plaintiff  by 
the  defendant. 
88  N.  Y.  2.  Such  conduct,  on  the  part  of  the  defendant  towards 

St«*«  K«p.   the  plaintiff,  as  may  render  it  unsafe  and  improper  for  the 
former  to  cohabit  with  the  latter. 
8.  The  abandonment  of  the  plaintiff  by  the  defendant. 
4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of 
the  defendant  to  provide  for  her. 

190N.T.485.       §  1763.  Such  an  action  maybe  maintained,  in  either 
of  the  following  cases : 

1 .  Where  both  parties  are  residents  of  the  State,  when 
the  action  is  commenced. 

2.  Where  the  parties  were  married  within  the  State,  and 
the  plaintiff  is  a  resident  thereof,  when  the  action  is  com- 
menced. 

8.  Where  the  parties,  having  been  married  without  the 
State,  have  become  residents  of  the  State,  and  have  con- 
tinued to  be  residents  thereof  at  least  one  year ;  and  the 
plaintiff  is  such  a  resident,  when  the  action  is  commenced, 
§  1764.  The  complaint  in  such  an  action  must  specify 
particularly  the  nature  and  circumstances  of  the  defend- 
ant's misconduct,  and  must  set  forth  the  time  and  place  of 
each  act  complained  of,  with  reasonable  certainly. 
17  Abb.  N.       §  1765.  The  defendant  may  set  up,  in  iustification,  the 
c.  286.  misconduct  of  the  plaintiff ;  and  if  that  defence  is  estab- 

lished to  the  satisfaction  of  the  court,  the  defendant  is  en- 
titled to  judgment. 
91N.T.  281.  8  1766.  Where  the  action  is  brought  by  the  wife,  the 
court  may,  in  the  final  judgment  of  separation,  give  such 
directions,  as  the  nature  ana  circumstances  of  the  case  re- 
quire. In  particular,  it  may  compel  the  defendant  to  pro- 
vide suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  and  for  the  support  of  the  plain- 
tiff, as  justice  requires,  having  regard  to  the  circumstances 
of  the  respective  parties.  Aud  the  court  may,  in  such  an 
action,  render  a  judgment,  compelling  the  defendant  to 
make  the  provision  specified  in  this  section,  where,  under 
the  circumstances  of  the  case,  such  a  judgment  Is  proper, 
without  rendering  a  judgment  of  separation* 
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§  1767.  Upon  the  joint  application  of  the  parties,  ac-  5  App.  Dir. 
companied  with  satisfactory  evidence  of  their  reconciliar  J?™^.  4^^ 
tion,  a  judgment  for  a  separation,  forever,  or  for  a  limited 
period,  rendered  as  prescribed  in  this  article,  may  be  re- 
voked at  any  time,  by  the  court  which  rendered  it,  subject 
to  such  regulations  and  restrictions  as  the  court  thinks  fit 
to  impose. » 

ARTICLE  FOURTH. 

Provisions   afplicablb   to   Two   or   more   of   thb 
Actions  specifibo  m  this  Title. 

I  1768.  Manied  woman  deemed  a  children. 

resident  in  certain  cases.       {  1772.  Sapport.  malntenance.ete., 
1760.  Alimony ;  expenses  of  ac-    ^  or  wife  and    children, 

tion;   and  costs;    how  Sequestration, 

awarded.  1778.  Id.;    when    enforced    hj 

1770.  What  is  deemed  a  conn- '  pnnishment     for    con- 

terdaim.  tempt. 

1771.  Coort  to  give  directions  1774.  Bcwnlations        respecting 

as  to  ctutodj,  etc,  of  judgment  hy  default 

§  1768.  If  a  married  woman  dwells  within  the  State,    148N.T.361 
when  she  commences  an  action  against  her  husband,  as 
prescribed  in  either  of  the  last  two  articles,  she  is  deemed 
a  resident  thereof,  although  her  husband  resides  elsewhere. 

§  1769.  Where  an  action  is  brought,  as  prescribed  in   U  Wm^ 
either  of  the  last  two  articles,  the  court  may,  in  its  discre-  JoJi^y '8O6 
tion,  during  the  pendency  thereof,  from  time  to  time,  make  si  Hnn*Mo! 
and  modify  an  order  or  orders,  requiring  the  husband  to  ^Ci^'  ^^' 
pay  any  sum  or  sums  of  money,  necessary  to  enable  the  ^^  y  ^^ 
wife  to  carry  on  or  defend  the  action,  or  to  provide  suitaWy  95  s.'y'. 
for  the  education  and  maintenance  of  the  children  of  the     sute  Ben. 
marriage,  or  for  the  support  of  the  Wife,  having  regard  to   jjnji  T  sSl 
the  circumstances  of  the  respective  parties.      The  final   137  i^,  Joa. 
judgment  in  such  an  action  may  award  costs,  in  favor  of  82  Hun.  m. 
or  against  either  party,  and  an  execution  may  be  issued  for  ^^  Miao,592. 
the  collection  thereof,  as  in  an  ordinary  case  ;  or  the  court 
may,  in  the  judgment,  or  by  an  order  made  at  any  time, 
direct  the  costs  to  be  paid  out  of  any  property  sequestered, 
or  otherwise  in  the  power  of  the  court. 

I  1770,  [Am'd  ISSl.]  Where  an  action  is  brought  by  1K)N.Y.1» 
either  husband  or  wife,  as  prescribed  in  either  of  the  last 
two  articles,  a  cause  of  action  against  the  plaintiff  and  in 
favor  of  the  defendant,  arising  imder  either  of  said  articles, 
mav  be  interposed,  in  connection  with  a  denial  of  the  ma- 
terial allegation  of  the  complaint,  as  a  counterclaim. 

\  I771.  [^m'd  1895.1  Where  an  action  is  brought  by  18  Misc.  884. 
eiuier  hosband  or  wife,  as  prescribed  in  either  of  the&t  two 
articles,  the  court  must,  except  as  otherwise  expressly  pre- 
scribed in  those  articles  give,  either  in  the  final  judgment^  or 
by  one  or  more  orders,  made  from  time  to  time,  before  final 
judgment,  snch  directions,  as  justice  requires,  between  the 
purti  s,  for  the  custody,  care,  education,  and  mointenanoe 
of  any  of  the  children  of  the  marriage,  and  where  the  action 
is  brought  by  the  wife,  for  the  support  of  the  plaintiff.  The 
court  may,  by  order,  upon  the  application  of  either  party  to^oQlc 
the  action,  after  due  notice  to  the  other  to  be  given  in  snch    o 
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jndgment,  annnl,  vary,  or  modify  suck  directions'.  But  no 
sucti  application  shall  be  made  by  a  defendant  unless  leave 
to  make  the  same  shall  have  been  j.reviously  grante<l  b.v  the 
court  by  order  made  upon  or  without  notice  as  the  court  in 
its  discretion  may  deem  proper  after  presentation  to  the 
oonrt  of  satisfactory  proof  that  justice  requires  that  such  an 
application  should  be  entertained. 

§  1772.  Where  a  judgment  rendered,  or  an  order  made, 
as  prescribed  in  this  article,  or  in  either  of  the  last  two 
articles,  requires  a  husbaud  to  provide  for  the  education  or 
maintenance  of  any  of  the  children  of  a  marriage,  or  for 
the  support  of  his  wife,  the  court  maj',  in  its  discretion, 
also  direct  him  to  give  reasonable  secunty,  in  such  a  man- 
ner, and  within  such  a  time,  as  it  thinks  proper,  for  the 
payment,  from  time  to  time,  of  the  sums  of  money  required 
for  that  purpose.  If  he  fails  to  giv^e  the  security  or  to 
make  any  payment  required  by  the  terms  of  such  a  judg- 
ment or  order,  whether  he  has  or  has  not  given  security 
therefor ;  or  to  pay  any  sum  of  money  which  he  is  required 
to  pay  by  an  order,  made  as  prescribed  in  section  one  thou- 
sand seven  hundred  and  sixty-nine  of  this  act;  the  court 
may  cause  his  personal  property,  and  the  rents  and  profits 
of  his  real  property,  to  be  sequestered,  and  may  appoint  a 
receiver  thereof.  The  rents  and  profits,  and  other  property, 
so  se(^uestered,  may  be,  from  time  to  time,  applied,  under 
the  direction  of  the  court,  to  the  payment  of  any  of  the 
sums  of  money  specified  in  this  section,  as  justice  requires. 

S  1773.  Where  the  husband  makes  default  in  paying 
any  sum  of  mcney  specified  in  the  last  section,  as  required 
by  the  judgment  or  order  directing  the  payment  thereof ; 
and  it  appears  presumptively,  to  the  satisfaction  of  the 
court,  that  payment  cannot  be  enforced  by  means  of  the 
proceedings  prescribed  in  the  last  section,  or  by  resorting 
to  the  security,  if  any,  given  as  therein  prescribed,  the  court 
may,  in  its  discretion,  make  an  order  requiring  the  husband 
to  show  cause  before  it,  at  a  time  and  place  thert»in  specified, 
why  he  should  not  be  punished  for  his  failure  to  make  tho 
payment ;  and  thereupon  proceeding  must  be  taken  to 
punish  him,  as  prescribed  m  title  third  of  chapter  seven- 
teenth of  this  act.  8uch  an  order  to  show  cause  may  also 
be  made,  without  any  previous  sequestration,  or  direction 
to  ^ve  security,  where  the  court  is  satisfied  that  they  would 
be  meffectual. 

§  1774.  In  an  action  brought  as  prescribed  in  this  title, 
a  final  judgment  shall  not  be  rendered  in  favor  of  the  plain- 
tiff, upon  the  defendant's  default  in  appearing  or  pleading, 
unless  either  the  summons  and  a  copy  of  me  complaint 
were  personally  served  upon  the  defendant ;  or  the  copy  of 
the  summons  delivered  to  the  defendant,  upon  personal 
fiBrrice  of  the  summons,  or  delivered  to  him  without  the 
State,  or  published,  pursuant  to  an  order  for  that  purpose, 
obtained  as  prescribed  in  chapter  fifth  of  this  act,  contains 
the  following  words,  or  words  to  the  same  effect,  legibly 
written  or  printed  upon  the  face  thereof,  to  wit :  "  Action 
to  annul  a  marriage ;"  **  Action  for  a  divorce  ;**  or  "Action 
for  a  separation  ;'^  according  to  the  article  Qt  this  title. 
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un  Icr  which  the  action  is  brought  Where  the  summonfl 
is  personally  served,  but  a  copy  of  the  complaint  is  not 
served  therewith  ;  or  where  a  copy  of  the  summons  and  a 
copy  of  the  complaint  are  delivered  to  the  defendant  with- 
out the  State,  the  certificate  or  affida\it  proving  service, 
must  alBnnatively  state,  in  the  body  thereof,  that  such  an 
inscription,  setting  forth  a  copy  thereof,  was  so  written  or 
printed  upon  the  face  of  the  copy  of  the  summons  delivered 
to  the  de^ndant 

TITLE  II. 

Aetion8  relating  to  a  corporation, 

Abticuc  1.  Action  by  a  corporatioD.  and  action  against  a  corporation, 
to  recover  damagei«  or  property. 

&  Judicial  so  per  vision,  of  a  corporation,  and  of  tlie  offlccn 
and  members  thereof. 

8.  Actions  to  procure  tbc  dif*  olotion  of  a  corporation,  and 
actions  to  enforce  the  individual  liability  of  tbeofflcem 
or  mem  ber«  of  a  corporation,  with  or  witnout  a  dissolu- 
tion thereof. 

4.  Action  by  the  people  to  annul  a  corporation. 

6,  Provistoos  appiicaole  to  two  or  more  of  tbe  actions  sped- 
fled  in  this  tiUe. 

ARTICLE  FIKST. 

Action   by   a    Corporation,  and  Action   against  a 
Corporation,  to  recovkr  Damages  oh  Property. 

{  1775.  Complaint  in  actions  by  or       |  1778.  Action  a^lnst  a  corpora* 
again«>t  corporations.  tion  upon  a  note,  etc. 

1776.  When  proof  of  corporate  1770.  When  foreign  corporation 

exiatence  unnecei^farjf.  may  Hue. 

1777.  Misnomer,  when  waived.  1780.  When  foreign  corporation 

nuiy  be  sued. 

§  1775.  In  an  action  brought  by  or  against  a  corpora-  li  We«k. 

tion,  the  complaint  must  aver  that  the  plaiutiflf,  or  ilie  de-  5?f^,**'i,_ 

fendant.  as  the  case  may  be.  is  a  corporation ;  must  state  jJeT   ' 

-whether  it  is  a  domestic  corporation  or  a  foreign  coriX)ra-  2N.Y.State 

tion  ;  and,  if  the  latter,  the  state,  country,  or  government,  ^P;,*''^- 

by  or  under  whose  laws  it  was  cnated.     But' the  plaintiff  350 

need  not  set  forth,  or  specially  refer  to.  any  act  or  proceed-  h  N.  Y. 
ing,  by  or  under  which  tlie  cori)(>ration  was  crealeii,  state  Rep. 

17  Id.  ;:89  ;  6  N.  Y.  Supp.  2  ;  52  Uun,  ?07.  ^' 

§  1 776.  In  an  action,  brought  by  or  against  a  corporation.  93  N  Y.  474. 

the  plaintiff  need  not  prove,  upon  the  trial,  the  existence  *i  Week. 

of  the  corporation,  unless  the  answer  is  veiified.  and  eon-  ^^^*  ^^ 

tains  an  affirmative  allegation  that  the  plaintiff,  or  the  n  MUc.43a 
defendant,  as  the  case  may  be,  is  not  a  corporation. 

§  1777.  In  an  action  or  special  proceedinir.  brought  by 
oragainst  a  corporation,  the  defendant  U  deemed  to  have 
waived  any  mistake  in  the  fctatemcnt  of  the  corporate 
name,  unless  the  misnomer  is  pleaded  in  the  answer,  or 
other  pleading  in  the  defendant's  behalf. 
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§1 1778-1780 


S6  Hon,  668. 
88N.Y.484. 
8  av.  Pro. 
60. 

18  Abb.  N. 
C.280. 
101N.Y.489. 
18  Abb.  N. 
C.476. 
17  CiT.  Pro. 
181. 

68  Hun ,  8& 
«8N.  Y. 
State  Rep. 

99  Id.  786.  ' 
119N.Y.483. 


34  N.Y.  367. 

60  nTy. 
Snper.  Ct 
(J.&S.)281. 
18  Abb.  N. 
C.  481. 
18  N.Y. 


6  App.  Div. 

i29. 

8     Id.    444. 


§  1778.  In  an  action  against  a  foreign  or  domestic  cor- 
poration, to  recover  damages  for  the  non-payment  of  a 
promissory  note,  or  other  evidence  ot  debt,  for  the  absolute 
payment  of  money,  upon  demand,  or  at  a  particular  time, 
an  order,  extending  the  time  to  answer  or  demur,  shall  Dct 
begranted,  except  by  the  court,  upon  notice  to  the  plain 
tifrs  attorney.  In  such  an  action,  unless  the  defendant 
serves,  with  a  copy  of  his  answer  or  demurrer,  a  copy  of  an 
order  of  a  judge,  directing  that  the  issues  presentetl  oy  the 
pleadines  be  tried,  the  plaintiff  may  take  judgment,  as  in 
case  of  default  in  pleading,  at  the  expiration  of  twenty  days 
after  service  of  a  copy  of  the  complaint,  either  personally 
with  the  summons,  or  upon  the  defendant's  attorney,  pur- 
suant to  his  demand  therefor ;  or,  if  the  service  of  the 
summons  was  otherwise  than  personal,  at  the  expiration  of 
twenty  days  after  the  service  is  complete. 

§  1779.  An  action  may  be  maintained  by  a  foreign  cor- 
poration, in  like  manner,  and  subject  to  the  same  regula- 
tions, as  where  the  action  is  brought  by  a  domestic  corpo- 
ration, except  as  otherwise  specially  prescribed  by  law.  But 
a  foreign  corporation  cannot  maintain  an  action,  founded 
upon  an  act,  or  upon  a  liability  or  obligation,  express  or 
implied,  arising  out  of,  or  made  and  entered  into  in  consid- 
eration of,  an  act,  which  the  laws  of  the  State  forbid  a  cor- 
poration or  association  of  individuals  to  do,  without  express 
authority  of  law.  This  section  does  not  affect  the  validity 
of  a  meeting  of  the  stockholders  or  directors  of  a  foreign 
corporation,  held  within  the  State,  where  such  a  meeting  is 
authorized  by  the  laws  of  the  state,  country,  or  government, 
by  or  under  which  the  corporation  is  created ;  or  of  an  act, 
done  at  such  a  meeting,  which  is  not  in  conflict  with  the 
same  laws,  or  the  laws  of  the  State. 

§  1780,  An  action  against  a  foreign  corporation  may  be 
maintained  by  a  resident  of  the  State,  or  by  a  domestic 
corporation,  for  any  cause  of  action.  An  action  against  a 
foreign  corporation  may  be  maintained  by  another  foreign 
corporation,  or  by  a  non  resident,  in  one  of  the  following 

cases  only  :      State  Bep  499;  16  MiBC.  147;  18  Id.  379. 

1.  Where  the  action  is  brought  to  recover  damages  for 
the  breach  of  a  contract,  made  within  the  State,  or  relating 
to  property  situated  within  the  State,  at  the  time  of  the 
making  thereof. 

112  N.  y.  315;  lai  Id.  162;  83  Hun,  73;  87  Hun,  269;  14  Misc.  23;  6  App. 
DiT.  229. 

2.  Where  it  is  brought  to  recover  real  property  situated 
within  the  State,  or  a  chattel,  which  is  replevied  within  the 
State. 

8.  Where  the  cause  of  action  arose  within  the  State, 
except  where  the  object  of  the  action  is  to  affect  the  title  t4 
real  property  situated  without  the  State. 
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ARTICLE  SECOND. 

Judicial    Supebvision  of  a   Cobporatioh,    akd  of 
THB  Officers  and  Membebs  tubbbof. 

S  1781.  Action  Mainet  directors,       %  1783.  By  whom  action  to  b« 
etc. ,  ofa  corporation  for  brooght. 

mlBConduct.  1788.  This    article,    how  con- 

stmed 

§  1781.  An  action  may  be  maintained  against  one  or  4  dy,  Pra. 

more  trustees,  directors,  managers,  or  other  officers  of  a  ^**^* 

corporation,  to  procure  a  judgment  for  the  following  pur-  Jj^**^*  ^' 

poses,  or  so  much  thereof  as  the  case  requires  :  47  Hun.  677 

»  N.  Y.  Bute  Bep.  926:  134  N.  Y.  269;  b7  Hun,  152;  90  Id.  264;  91  Id  »**»••• 

606. 

1.  Compelling  the  defendants  to  accoimt  for  their  official 
conduct,  in  the  management  and  disposition  of  the  funds 
and  property,  committed  to  their  charge. 

2.  Compelling  them  to  pay  to  the  corporation,  which  they 
represent,  or  to  its  creditors,  any  money,  and  the  Ynlue  of 
any  property,  which  they  have  acquired  to  themselves,  or 
transferred  to  others,  or  lost,  or  wasted,  by  a  violation  of 
their  duties. 

8.  Suspending  a  defendant  from  exercising  his  office, 
where  it  appears  that  he  has  abused  his  trust. 

4  Removing  a  defendant  from  his  office,  upon  proof  or 
conviction  of  misconduct,  and  directing  a  new  election  to 
be  held  by  the  body  or  board,  duly  authorized  to  hold  the 
same,  in  order  to  supply  the  vacancy  created  by  the  re- 
moval ;  or,  where  there  is  no  such  bochr  or  board,  or  where 
all  the  members  thereof  are  removed,  directing  the  removal 
to  be  reported  to  the  governor,  who  may,  with  the  advice 
and  consent  of  the  senate,  fill  the  vacancies. 

5.  Setting  aside  an  alienation  of  property,  made  by  one 
or  more  tiustees,  directors,  managers,  or  other  officers  of  a 
corporation,  contraiy  to  a  provision  of  law,  or  for  a  purpose 
foreign  to  the  lawnil  business  and  objects  of  the  <  orporar 
tion,  where  tbe  alienee  knew  the  purpose  of  the  alienation. 

6.  Restraining  and  preventing  such  an  alienation,  where 
it  is  threatened,  or  where  there  is  good  reason  to  appre- 
hend that  it  will  be  made. 

§  1788.  An  action  may  be  brought,  as  prescribed  in  the  86  Bow.  Ft. 

last  section,  by  the  Attorney-Gkneral  in  behalf  of  the  peo-  8*^ 

pie  of  the  State  ;  or,  except  where  the  action  is  brought  for  Jgo  ^'  ^'^' 

the  purpose  specified  in  subdivision  third  or  fourth  of  that  r,  Hun,W7. 

section,  by  a  creditor  of  the  corporation,  or  by  a  trustee,  »  N.  Y. 

director,    manager,  or  other    officer  of  the  corporation,  8t*teltop. 

having  a  general  superintendence  of  its  concerns.  134  n.t.  369. 

§  1788.  This  article  does  not  divest  or  impair  any  visi- 
tatorial power  over  a  corporation,  which  is  vested  by  statuto 
ia  a  corporate  body,  or  a  public  ^cer, 
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ARTICLE  THIRD. 

AonOKS  TO  PBOOUKK  THE  DIS8OLTTTION  OF  A  COBPOBA- 

TioN,  Aim  Actions  to  enforce  the  individual 
Liability  of  the  Officers  or  Members  of  a  Cor- 
poration, with  or  without  a  Dissolution  thereof. 

f  1784.  Action  bj  judgment  cred-       f  1790.  Making  stockholders,  etc., 

itor  for  sequestration,  parties. 

etc.  1791.  When  separate  action  may 

17B5.  Action  to  dissolve  a  cor-  be      brought      against 

poration .                   *  them. 

1788.  Id. ;    by    whom    to    be  179S.  Procecdlnga  in  either  ac- 

brougnt.  tlon. 

1787.  Temporary  injunction.  1798.  Judgment :    property   of 

1788.  Receiver  may  be  appoint-  corporation  to  be  dis- 

ed.  Permanent  and  tern-  trlbuied. 
porary  receiver.  Powers,  1794.  Id.;  stock  subscriptions  to 
etc.,  of    temporary  re-  be  recovered, 
ceiver.  1796.  Id. :  as  to  liabilities  of 
17W.  Additional    powers     and  directors     and    stock- 
duties  may  be  conferred  holders, 
upon     temporary     re-  1796.  Effect  of  this  article  limit- 
ceiver.  ed. 

6  dy.  Fro.       §  ^  ''S^*  Where  final  judgment  for  a  sum  of  money  has 

9a     *       *    been  rendered  against  a  corporation  created  by  or  under 

87  Hun,  MS.  the  laws  of.  the  State,  and  an  execution,  issued  thereupon 

8  App.  Div.  to  the  sheriff  of  the  county,  where  the  corporation  tran- 

.  sacts  its  general  business,  or  where  its  principal  office  is 

located,  luis  been  returned  wholly  or  partly  unsatisfied,  the 

judgment  creditor  may  maintain  an  action  to  procure  a 

judgment,  sequestrating  the  property  of  the  corporation, 

and  providing  for  a  distribution  thereof,  as  prescribed  in 

section  one  thousand  seven  hundred  and  ninety-three  of 

this  act. 

6  Civ.  Pro.  §  1785.  In  either  of  the  followins:  cases,  an  action  to 
90.  procure  a  judgment,  dissolving  a  corporation,  created  by 

(f  115  ^*  *^^  under  the  laws  of  the  State,  and  forfeiting  its  corporate 
ld5N.T.84a  rights,  privileges,  and  franchises,  may  be  maintain^,  as 
8  How.  Pr.  prescribed  in  the  next  section  : 

S*Hun^i67  ^'  Where  the  corporation  has  remained  insolvent  for  at 
i2Misc'.6W*.  least  one  year. 

2.  Where  it  has  neglected  or  refused,  for  at  least  one 
year,  to  pay  and  discharge  its  notes  or  other  evidences  of 
debt. 

8.  Where  it  has  suspended  its  ordinary  and  lawful  busi- 
ness for  at  least  one  year.  ^ 

4.  If  it  has  banking  powers,  or  power  to  make  loans  on  _ 
pledges  or  deposits,  or  to  make  insurances,  where  it  be- 
comes insolvent  or  unable  to  pay  its  debts,  or  has  violated 
any  provision  of  the  act,  by  or  under  which  it  was  incor- 
porated, or  of  any  other  act  binding  upon  it. 

t  How.  Pr.  §  1786,  [Am'd  1880.]    An  action  specified  in  the  last 

S'  a'mTm  ^^^^^^  may  oe  maintained  by  the  Attorney-General  in  the 

N  116  name  and  m  behalf  of  the  people  ;  and  whenever  a  creditor 

l34ji,y,3S9,  or  stockholder  of  any  corporatioo  submits  to  the  Attorney- 
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(General  a  written  statement  of  facta,  verified  by  oath,  show- 
ing grounds  for  an  action  under  the  provisions  of  the  last 
section,  and  the  Attorney-General  omits,  for  sixty  days 
after  this  submission,  to  commence  an  action  specified  in  the 
last  section,  then,  and  not  otherwise,  such  creditor  or  stock- 
holder may  apply  to  the  proper  court  for  leave  to  com- 
mence such  an  action,  and  on  obtaining  leave  may  main- 
tain the  same  accordingly. 

§  1787.  In  an  action,  brought  as  prescribed  in  this 
article,  the  court  may,  upon  proof  of  the  facts  authorizing 
the  action  to  be  maintained,  ^rant  an  injunction  order,  re- 
straining the  corporation,  ana  its  trustees,  directors,  man- 
agers, aad  other  oflaccrs,  from  collecting  or  receiving  any 
debt  or  demand,  and  from  paying  out,  or  in  any  way  trans- 
ferring or  delivering,  to  any  person,  any  monev,  property, 
or  effects  of  the  cori)oration,  during  the  pencfency  of  the 
action  ;  except  by  express  permission  of  the  court.  Where 
the  action  is  brought  to  procure  the  dissolution  of  the  cor- 
poration, the  injunction  may  also  restrain  the  corporation, 
and  its  trustees,  directors,  managers,  and  other  officers, 
from  exercising  any  of  its  corporate  rights,  privileges,  or 
franchises,  during  the  pendency  of  the  action  ;  except 
by  express  permission  of  the  court.  The  provisions  of 
•  title  second  of  chapter  seventh  of  this  act,  relating  to  the 
granting,  vacating,  or  modifying  of  an  injunction  order, 
apply  to  an  injunction  order,  granted  as  prescribed  in 
this  section ;  except  that  it  can  be  grantea  only  by  the 
court. 

§  1788.  [Am'd  1882.1  In  such  an  action,  the  court  may  6  Civ.  Pr» 
also,  at  any  stage  thereof,  appoint  one  or  more  receivers  of  JSbn  y  »«i 
the  r>roperty  of  the  corporation.  A  receiver,  so  appointed,  150  id  « 
before  final  judgment  is  a  temporary  receiver,  until  final 
judgment  is  entered.  A  temporary  receiver  has  power  to 
collect  and  receive  the  debts,  demands,  and  other  property 
of  the  corporation  ;  to  preserve  the  property,  and  the  pro- 
ceeds of  the  debts  and  aemands  collected ;  to  sell  or  other- 
wise dispose  of  the  property  as  directed  by  the  court ;  to 
collect,  receive  and  preserve  the  proceeds  thereof ;  and  to 
maintain  any  action  or  special  proceeding,  for  either  of 
those  purposes.  He  must  qualify  as  prescribed  by  law  for 
the  qualification  of  a  jjermanent  receiver.  Unless  addi- 
tional powers  are  specially  conferred  upon  him,  as  pre- 
scribed in  the  next  section,  a  temporary  receiver  has  only 
the  powers  specified  in  this  section,  and  those  which  are 
Incidental  to  the  exercise  thereof.  A  receiver  appointed 
by  or  pursuant  to  a  final  judgment  in  the  action,  or  a  tem- 
porary receiver  who  is  continued  by  the  final  judgment,  is 
a  permanent  receiver,  and  has  all  the  powers  and  authority 
conferred,  and  is  subject  to  all  the  duties  and  liabilities 
imposed  upon  a  receiver  appointed  upon  *  the  voluntary 
dissolution  of  a  corporation. 

•  Word  "  upon  '*  omitted  in  original. 
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76  Hun,  5M:  §  1780.  A  temporary  receiver,  appointed  as  prescribed 
sute  Ben  *^  ^  ^®  ^^  section,  is,  in  all  respects,  subject  to  the  control 
487,  of  the  court.    In  addition  to  the  powers  conferred  upon 

him,  bv  the  i>royisions  of  the  last  section,  the  court  may,  by 
the  order  or  interlocutory  judgment  appointing  him,  or  by 
an  order  subsequently  made  m  the  action,  or  by  the  final 
judgment,  confer  upon  him  the  powers  and  authority,  and 
subject  him  to  the  duties  and  liabilities,  of  a  permanent  re- 
ceiver, or  so  much  thereof  as  it  thinks  proper ;  except  that 
he  shall  not  make  any  distribution  among  the  creditors  or 
stockholders,  before  final  judgment,  unless  he  is  specially 
directed  so  to  do  by  the  court. 

598.  §  IV^O.  Where  the  action  is  brought  by  a  creditor  of 
*  a  corporation,  and  the  stockholders,  durectors,  trustees,  or 
other  officers,  or  any  of  them,  are  made  liable  by  law,  in 
any  event  or  contingency,  for  the  payment  of  his  debt,  the 
persons,  so  made  liable,  may  be  made  parties  defendant,  by 
the  original  or  by  a  supplemental  complaint ;  and  their  lia- 
bility may  be  dedared  and  enforced  by  the  judgment  in 
the  action. 

§  1791.  Where  the  stockholders,  directors,  trustees,  or 
other  officers  of  a  corporation,  who  are  made  liable,  in  any 
event  or  contingencv,  for  the  payment  of  a  debt,  are  not 
made  parties  defendant,  as  prescribed  in  the  last  section, 
the  plaintiff  in  the  action  may  maintain  a  separate  action 
against  them  to  procure  a  judgment,  declaring,  apportioning 
and  enforcing  their  liability. 

g  1792.  In  an  action,  bronght  as  prescribed  in  either  of 
the  last  two  sections^  the  court  must,  when  it  is  necessary, 
cause  an  accoimt  to  be  taken  of  the  property  and  of  the 
debts  of  the  corporation,  and  thereupon  the  defendants' 
liability  must  be  apportioned  accordingly;  but,  if  it  affirm- 
atively appears,  that  the  corporation  is  msolvent,  and  has  no 
property  to  satisfy  its  creditors,  the  court  may,  without 
takmg  such  an  account,  ascertain  and  determine  the  amount 
of  each  defendant's  liability,  and  enforce  the  same  ac^ 
cordingly. 
6  Oir.  Pro.  §  1793.  A  final  judgment  in  an  action,  brought  against 
W.  a  corporation,  as  prescribed  in  this  article,  either  separately 

or  in  conjunction  with  its  stockholders,  directors,  trustees, 
or  other  officers,  must  provide  for  a  just  and  fair  distribu- 
tion of  the  property  of  the  corporatioTi,  and  of  the  proceeds 
thereof,  among  its  fair  and  honest  creditors,  in  the  order 
and  in  the  proportion  prescribed  by  law,  in  case  of  tho 
voluntary  dissolution  of  a  corporation. 

§  1794.  Where  the  stockholders  of  the  corporation  are 
parties  to  the  action,  if  the  propertv  of  the  corporation  is 
not  sufficient  to  discharge  its  debts,  the  interlocutoiy  or  final 
judnnent,  as  the  case  requires,  must  adjudge  that  each 
stockholder  pay  into  court  the  amount  due  and  remaining 
unpaid  on  the  shares  of  stock  held  by  him,  or  so  muoE 
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thereof  as  is  necessary  to  satisfy  the  debts  of  the  corpo*        \ 
ration.  j 

§  1796.  If  it  appears,  that  the  property  of  the  corpo- 
ration, and  the  sums  collected  or  collectible  from  the  stock*  , 
holders,  upon  their  stock  subscriptions,  are  or  will  be  in-           j 
sufficient  to  pay  the  debts  of  the  corporation,  the  court 
must  ascertain  the  several  sums,  for  which  the  directors,          ^ 
trustees,  or  other  officers,  or  the  stockholders  of  the  corpo*         ^ 
ration,  being  parties  to  the  action,  are  liable;  and  must  ad- 
judge ^t  the  same  be  paid  into  court,  to  be  applied,  in 
such  proportions  and  in  such  order  as  justice  requires,  to 
the  payment  of  the  debts  of  the  corporation . 

§  1 796.  This  article  does  not  repeal  or  affect  any  special 
provision  of  law,  prescribing  that  a  particular  kind  of  cor- 
poration shall  cease  to  exist,  or  shall  be  dissolved,  in  a  caFO 
or  in  a  manner,  not  prescribed  in  this  article ;  or  any  special 
provision  of  law,  prescribing  the  mode  of  enforcing  the  lia- 
bility of  the  stockholders  of  a  particular  kind  of  corpora- 
tion. 

ARTICLE  FOURTa 

Action  bt  the  Peoplb  to  AimuL  a  Cobpobatioh. 

f  IW.  Action  by  Attoraey-Gcn-  f  1800.  ActJon  triable  by  a  Jury, 

end,   when  legislature  1801.  Judgment 

directs.  18(^  Injnnction  may  isane. 

1796.  Id. ;  by  leave  of  coort.  1806.  Copy  of  jndgment-roll  to 

1790.  Leare  ;   when    and  how  Be  flled  and  pablished. 
granted. 

§  1797.  The  Attorney-General,  whenever  he  is  so  direct-  184  N.Y.MO. 
ed  oy  the  legislature,  must  bring  an  action  against  a  corpora- 
tion created  Dy  or  under  the  laws  of  the  State,  to  procure  a 
judgment,  vacating  or  annulling  the  act  of  incorporation, 
or  any  act  renewing  the  corporation,  or  continuing  its  cor- 
porate existence,  upon  the  ground  that  the  act  was  procured 
upon  a  fraudulent  suggestion,  or  the  concealment  of  a  ma-' 
terial  fact,  made  by  or  with  the  knowledge  and  consent  of 
any  of  the  persons  incorporated. 

g  1708.  Upon  leave  beiag  granted,  as  prescribed  in  the  uiV.YJSA 
next  section,  the  Attomey-General  may  bring  an  action 
against  a  corporation  created  by  or  under  the  laws  of  the  125  id.  sis. 
State,  to  procure  a  judgment,  vacating  the  charter  or  an-  A?y4*  VPq 
nulling  the  existence  of  the  corporation,  upon  the  ground  134  id.'^.' 
that  it  has,  either 

1.  Offended  against  any  provision  of  an  act,  by  or  under 
which  it  was  created,  altered,  or  renewed,  or  an  act  amend- 
in^  the  same,  and  applicable  to  the  corporation ;  or, 

2.  Violated  any  provision  of  law,  whereby  it  has  forfeited 
its  charter,  or  become  liable  to  be  dissolved,  by  the  abuse  of 
its  powers;  or, 

8.  Forfeited  its  privileges  or  franchises,  by  a  failtiro  to 
exercise  its  powers ;  or« 
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4.  Done  or  omitted  any  act,  which  amounts  to  a  sur- 
render of  its  corporate  rights,  privileges,  and  franchises;  or, 

5.  Exercised  a  privilege  or  franchise,  not  conferred  upon 
it  by  law. 

§  1709.  Before  granting  leave,  the  court  may,  in  its 
discretion,  require  such  previous  notice  of  the  application  as 
it  thinks  proper,  to  be  given  to  the  corporation,  or  any  of- 
ficer thereof,  and  may  hear  the  corporation  in  opposition 
thereto. 

§  1800.  An  action,  brought  as  prescribed  in  this  article, 
is  triable,  of  course  and  of  right,  by  a  jury,  as  if  it  was  an 
action  specified  in  section  nine  himdred  and  sixty-eight  of 
this  act,  and  without  procuring  an  order,  as  prescribed  in 
section  nine  hundred  and  seventy  of  this  act 

§  1801.  Where  any  of  the  matters,  specified  in  section 
one  thousand  seven  hundred  and  ninety-seven  or  section  one 
thousand  seven  hundred  and  ninety-eight  of  this  act,  are 
established  in  an  action,  brought  as  prescribed  in  either  of 
those  sections,  the  court  may  render  final  judgment  that  the 
corporation  and  each  oflScer  thereof,  be  perpetually  en  joined 
from  exercising  any  of  its  corporate  rights,  privileges,  and 
franchises ;  and  that  it  be  dissolved.  The  judgment  must  also 
provide  for  the  appointment  of  a  receiN'cr,  the  taking  of  an 
account,  and  the  distribution  of  the  property  of  the  corpo- 
ration, amonp  its  creditors  and  stockholders,  as  where  a  cor- 
poration is  dissolved  upon  its  voluntary  application,  as  pre- 
scribed in  chapter  seventeenth  of  this  act. 

§  1802.  In  an  action,  brought  as  prescribed  in  this 
article,  an  injunction  order  may  be  granted,  at  any  stage  of 
the  action,  restraining  the  corporation,  and  any  or  all  of  its 
directors,  trustees,  and  other  ofllcers,  from  exercising  any 
of  its  corporate  rights,  privileges,  or  franchises ;  or  from 
exercising  certain  of  its  corporate  rights,  privileges,  or 
franchises  specified  in  the  injunction  order ;  or  from  exer- 
cising any  franchise,  liberty,  or  privilege,  or  transacting 
any  business,  not  allowed  by  law.  Such  an  injunction  is 
deemed  one  of  those  specified  in  section  six  hundred  and 
three  of  this  act,  and  all  the  provisions  of  title  second  of 
chapter  seventh  of  this  act,  applicable  to  an  injunction 
specified  in  that  section,  apply  to  an  injunction  granted  as 
prescribed  in  this  section,  except  that  it  can  be  granted  only 
Dy  the  court. 

§  1808.  Where  final  judgment  is  rendered  against  a 
corporation,  in  an  action,  brought  as  prescribed  in  thla 
article,  the  Attorney-Gen^fal  must  cause  a  copy  of  the  judg- 
ment-roll to  be  forthwith  filed  in  the  office  of  the  secreta^ 
of  State ;  who  must  ause  r.  notice  of  the  substance  and 
effect  of  the  judgment,  to  be  published,  for  four  weeks,  in 
the  newspaper  printed  a*;  Albany,  in  which  legal  notices 
are  required  to  be  published,  and  also  in  a  newspaper 
fH'inted  in  the  county,  wherein  the  principal  place  of  bufid- 
ness  of  the  corporation  was  located 
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ARTICLE  FIFTH. 

PBOTISIONS    APPLICABLE     TO     TwO    OB     MOBB     OF     THB 
ACTIOUS    SPECIFIED  IN  THIS  TiTLB. 

I  1804  Certain  corporatioDs  ex-  {  1810.  Id. ;  of  order  appointing 

cepted  from  ct-rtain  ar-  receiver      In      certain 

ticJet  of  tbis  title.  cases. 

1806.  Officers  and  agents  may  1811.  Id. :  of    judicial  suspen- 

be  compelled  to  testify.  sfon  or  removal  of  an 

1806.  Injunction  staying  actions  officer. 

by  creditors.  1812.  Application  of  the  last 

1807.  Creditors  may  be  brought  three  sections. 

in.  1818.  In  action   againi^t  stock- 

1806.  When    Attomey-Oeneral  holders,  misDomer,  etc., 

mnst  bring  aci  ion.  not  available. 

1800.  Requisites  of   injunction 

against  corporations  In 

certain  c 


§  1804.  Articles  second,  third,  and  fourth  of  this  title  l34N.T.29a 
do  not  apply  to  an  incorporated  library  society  ;  to  a 
religious  corporation  ;  to  a  select  school  or  academy,  incor- 
porated by  the  regents  of  the  university,  or  by  an  act  of 
the  legislature  ;  or  to  a  mtinicipal  or  other  political  corpo- 
ration, created  by  the  constitution,  or  by  or  under  the  laws 
of  the  State. 

g  1805.  In  an  action,  brought  as  prescribed  in  article 
second,  third,  or  fourth  of  this  title,  a  stockholder,  officer, 
alienee,  or  agent  of  a  corporation,  is  not  excused  from 
answering  a  question,  relating  to  the  management  of  the 
corporation,  or  the  transfer  or  disposition  of  its  property, 
on  the  ground  that  his  answer  may  expose  the  corporation 
to  a  forfeiture  of  any  of  its  corporate  rights,  or  will  tend 
to  convict  him  of  a  criminal  offence,  or  to  subiect  him  to  a 
penalty  or  forfeiture.  But  his  testimony  shall  not  be  used, 
as  evidence  against  him,  in  a  criminal  action  or  special 
proceeding. 

%  1806.  In  such  an  action,  the  court  may,  in  its  dis-  SlHun^ssOL 
cretion.  on  the  application  of  either  party,  at  anv  stage  of 
the  action,  before  or  after  final  judgment,  ana  with  or 
without  security,  grant  an  injunction  order,  restraining  the 
creditors  of  the  corporation  from  bringing  actions  against 
the  defendants,  or  any  of  them,  for  the  recovery  of  a  sum 
of  money,  or  from  taking  any  further  proceedings  in  such 
actions,  theretofore  commenced.  Such  an  injunction  has 
the  same  effect,  and,  except  as  otherwise  expressly  pre- 
scribed in  this  section,  is  subject  to  the  same  provisions  of 
law,  as  if  each  creditor,  upon  whom  it  is  served,  was  named 
therein,  and  was  a  party  to  the  action  in  which  it  is 
granted. 

§  1807.  [Am*d  1886.]  In  such  an  action  the  court  may, 
at  any  stage  cl  the  action,  before  or  after  final  judgment, 
make  an  order  requiring  all  the  creditors  of  the  corporation 
to  exhibit  and  prove  their  claims,  and  thereby  nake  them- 
selves parties  to  the  action,  in  such  a  manner  and  in  such  a 
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msonable  time,  not  less  than  six  months  from  the  first  pab* 
lication  of  notice  of  the  order  as  the  court  directs ;  and  that 
the  creditors  who  make  default  in  so  doing  shall  be  pre- 
cluded from  all  benefit  of  the  judgment  and  from  any  dis- 
tribution -which  may  be  made  thereunder,  except  as  herein- 
after provided.  Notice  of  the  order  must  1>b  eiven,  by 
I>ublication,  in  such  newspapers  and  for  such  a  length  of 
time  as  the  court  directs.  Notwithstanding  such  order  any 
such  creditor  who  shall  exhibit  and  prove  nis  claim  in  the 
manner  directed  thereby,  with  proof,  by  afiSdavit  or  other- 
wise, that  he  has  had  no  notice  or  knowledge  thereof  in 
time  to  comply  therewith,  any  time  before  an  order  is  made 
directing  a  final  distribution  of  the  assets  of  such  corpora- 
tion, shall  be  entitled  to  have  his  claim  received,  and  shall 
have  the  same  rights  and  benefits  thereon,  so  far  as  the 
assets  of  such  corporation  then  remaining  undistributed  may 
render  possible,  as  if  his  claim  had  been  exhibited  and 
proved  within  the  time  limited  by  such  order. 

1MM.T.9M.  S  1808.  Where  the  Attorney-General  has  good  reason 
to  believe,  that  an  action  can  be  maintained  in  behalf  of  the 
people  of  the  State,  as  prescribed  in  article  second,  third,  or 
fourth  of  this  title,  except  section  one  thousand  seven  hun- 
dred and  ninety-seven  of  this  act,  he  must  bring  an  action 
accordingly,  or  apply  to  a  competent  court  for  leave  to  bring 
an  action,  as  the  case  requires  ;  if,  in  his  opinion,  the  pub- 
lic interests  require  that  an  action  should  be  brought.  In  a 
case  where  the  action  can  be  brought  only  by  the  Attomey- 
Gkneral  in  behalf  of  the  people,  if  a  creditor,  stockholder, 
director,  or  trustee  of  the  corporation,  applies  to  the  Attor- 
ney-General for  that  purpose,  and  furnishes  the  security 
required  by  law,  the  Attorney-General  must  bring  the  action, 
or  apply  for  leave  to  bring  it,  if  he  has  good  reason  to  believe 
that  it  can  be  maintained.  Where  such  an  application 
is  made,  section  one  thousand  nine  htmdred  and  eighty-six 
of  this  act  applies  thereto,  and  to  the  action  brought  in 
pursuance  thereof. 

in  N.  T.  §  1809.  An  injunction  order,  suspendinj^  the  general 

&5?fl  \Ma    ^°^  ordinary  business  of  a  corporation,  or*  of  a  joint-stock 
jj-g  ^^  *^   association,  consisting  of  seven  or  more  persons,  or  suspend- 
State  Bep.   ing  from  office,  or  restraining  from  the  performance  of  his 
8W.   duties,  a  trustee,  director,  or  other  officer  thereof,  can  be 
granted  only  by  the  court,  upon  notice  of  the  application 
Uierefor,  to  the  proper  officer  of  the  corporation  or  associa- 
tion, or  to  the  trustee,  director,  or  other  officer  enjoined. 
If  sudi  an  Injunction  order  is  made,  otherwise  than  as  pre- 
scribed in  this  section,  it  is  void. 

M  How.  Pr.  §  1810.  A  receiver  of  the  property  of  a  corporation  can 
iss.  *  *  be  appointed  only  by  the  court,  and  in  one  of  the  following 
e  cw.  Pro.   cases: 

^uj^  1.  An  action,  brought  as  prescribed  in  article  second,  third, 

or  fourth,  of  this  title. 
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2.  An  action  brought  for  the  f oredoeore  of  a  mo 
upon  the  property,  of  which  the  receiyer  is  appointed,  wB 
the  mortgage  dem,  or  the  interest  thereupon,  has  renudned 
mqMdd,  at  least  thirty  days  after  it  was  payable,  and  after 
payment  thereof  was  duly  demanded  of  the  proper  officer  of 
the  corporation ;  and  where  either  the  income  of  the  prop- 
erty is  specifically  mortgaged,  or  the  oroperty  itself  is  prob* 
ably  insufficient  to  pay  the  mortgage  oeU. 

8.  An  action  brcmght  by  the  Attorney-General,  or  by  a 
stockholder,  to  preserve  the  assets  of  a  corporation,  haying 
no  officer  empowered  to  hold  the  same. 

4.  A  special  proceeding  for  the  yoluntary  dissolution  of 
a  corporation. 

Where  the  recetver  is  appointed  in  an  action,  otherwise 
tiian  by  or  pursuant  to  a  final  judgment,  notice  of  the  appli- 
cation for  his  appointment,  must  be  giyen  to  the  proper 
officer  of  the  corporation. 

J  1811.  A  trustee,  director,  or  other  officer  of  a  corpo-  iMN.T.dOO. 
on  shall  mit  be  8U8{>ended  or  remoyed  from  office,  by  a 
court  or  Judge,  otherwise  than  by  the  final  Judgment  of  a 
competent  court,  in  an  action  brought  by  the  Attorney-Gen- 
eral, as  prescribed  in  section  one  mousand  seyen  hundred 
and  ei^ty-one  of  this  act. 

§  1818.  The  last  three  sections  apply  to  an  action  or  a  28  Cir.  Pra 
special  proceeding,  against  a  corporation,  or  loint-stock  as-   ^  ^'^ 
sodation,  created  by  or  under  the  laws  of  the  State,  or  a 
trustee,  director,  or  other  officer  thereof ;  or  against  a  cor- 

e>ration,  or  joint- stock  association  oreatea  by  or  under  the 
ws  of  another  state,  goyemment,  or  countiy,  or  a  trustee, 
director,  or  other  officer  thereof,  where  the  corporation  or 
association  does  business  within  the  State,  or  nas,  within 
the  State,  a  business  agency  or  a  fiscal  agency,  or  an  agency 
for  the  transfer  of  its  stock. 

g  1818.  Where  an  action,  authorized  by  a  law  of  the 
State,  is  brought  against  one  or  more  perscms,  as  stock- 
holders of  a  corporation  or  johit-stock  association,  an  objec- 
tion to  any  of  the  proceedings  cannot  be  taken,  by  a  person 
properly  made  a  defendant  in  the  action,  on  the  ground 
that  the  plaintiff  has  Joined  with  him.  as  a  defendant  in  the 
action,  a  person,  whose  name  appears  on  the  stock-books  of 
the  corporation  or  association,  as  a  stockholder  thereof,  by 
the  name  so  appearing ;  but  who  is  misnamed,  or  dead,  or 
is  not  liable  for  any  cause.  In  such  a  case,  the  court  may, 
at  any  time  before  final  Judgment,  upon  motion  of  either 
party,  amend  the  pleadings  and  other  papers,  without  prej- 
udice to  the  previous  proceedinffs,  by  substituting  the  true 
name  of  the  person  intended,  or  by  striking  out  the  name 
of  the  person  who  is  dead,  or  not  liable,  and,  in  a  proper 
case,  insesting  the  name  of  his  representadve  or  successor. 
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TITLE  in. 

AMmi  relating  to  the  estats  of  a  decedent 

ABStOia  1.  Action  by  or  against  an  execator  or  administrator. 

2.  Action  by  a  creditor  against  his  debtor's  next  of  Uo,  tagi^ 

tee,  heir,  or  devisee. 
8.  Action  to  establish  or  impeach  a  will. 
4  General  and  mlscellaneoos  proyisionB. 

ARTICLE  FIRST. 

AcnON  BT  OB  AGAINST  AN  ExBOUTOB  OB  AdMINISTBATOB. 

1 1814  Action,'    etc.,    by    and  against  ezecntor. 

against  ezecntor,  etc. ,       §  1831  Want  of  asseu  not  to  be 
to  be  brought  in  repre-  pleaded    by    execator, 

sentative  capacitr.  etc. 

1816i  When  personal  and  repre-  1896.  Leave  to  issne  execution 
sentatire  caases  of  ac-  against  executor,  etc 

tion  may  be  joined.  1896.  Id.;  how  procured;  order; 

1616.  Id.;  separate  dockets  and  and  contents  thereof. 

executions.  1827.  Security  may  be  required 

lfil7.  B^n^lations,  when  some  from  a  legatee. 

of  the  executors,  etc.,  1888.  Actions,  etc,  wh«i  not  to 
are  not  summoned.  abate. 

tttSm  Sxecutors  who  have  not  1829.  Execution      on     former 
qualified,  not  necessary  judgment 

parlies.  1880.  Action  against  executor* 

ISlOi  Action  by  legatee,  etc,  etc.,    who     has    bei^ 

againet  execator,  etc.  superseded. 

2890.  Id.;  by  Infant;  guardian^s  1881.  False  pleading  by  execa- 
bond.  tor,  etc. 

1881.  When  action  barred  by  1883.  When  inventory  may  be 
judgment  against  heir,  contradicted, 

etc  1888.  Liability  for  uncollected 

18SS.  Limitation  of  action  by  demands. 

creditor  on  ciahn   re-  1884.  The    IsRt    two  sections 
jected,  etc.  qaalifled. 

1888.  Decedents  real  property  1885.  Cost  ;  how  awarded, 

not  bound  by  jud^ent  1883.  Id.;  when  awarded. 

18  Week.         §  1814.  An  action  or  special  proceeding,  hereafter  com- 
iMff.  1^.        mcDced  by  an  executor  or  administrator,  upon  a  cause  of 
WON  Y^8R.  action,  belonging  to  him  in  his  representative  capacity,  or 
lG9ldL4A8r  w^  action   or  special   proceeding,  hereafter  commenced 
against  him,  except  where  it  is  brou|rbt  to  charge  him 
personally,  must  be  brought  by  or  i^inst  him  in  his  rep- 
resentative  capacity.    A  judgment,  in  an  action  hereafter 
commenced,  recovered  against  an  executor  or  administra- 
tor, without  desciibing  him  in  his  representative  capacity, 
cannot  be  enforced  a^inst  the  property  of  the  decedent, 
except  by  the  spedid  direction  of  the  court,   contained 
therdn. 

§  1815.  An  action  may  be  brought  against  an  executor 
or  administrator,  personally,  and  also  in  his  representative 
capacity,  in  either  of  the  following  cases : 

1.  Where  the  complaint  sets  forth  a  cause  of  action 
against  him  in  both  capacities,  or  states  facts,  which  render 
it  uncertain,  in  which  capacity  the  cause  of  action  exists 
against  him. 
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2.  Where  the  complahit  sets  forth  two  or  more  causes  of 
action  against  the  defendant,  in  different  capacities,  all  of 
whi«)il  grow  out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action ;  do  not  require 
different  places  or  modes  of  trial ;  and  are  not  inconsistent 
with  each  other. 

In  a  case  specified  in  this  section,  a  judgment  for  the 
plaintiff  for  a  sum  of  money  must  distinctly  show,  whether 
it  is  awarded  against  the  defendant  personally,  or  in  his 
representative  capacity. 

g  1816.  In  a  case  specified  in  the  last  section,  or  where 
costs,  to  be  collected  out  of  the  individual  property  of  an 
executor  or  administrator,  are  awarded  in  an  action  by  or 
against  him  in  his  representative  capacity,  so  much  of  the 
juJgment,  as  awards  a  sum  of  money  against  him  per- 
tonally,  may  be  separately  docketed,  and  a  separate  exe- 
cution may  be  issued  thereupon,  as  if  the  judgment  con- 
tained no  award  against  him  in  his  representative  capacity. 

§  1817.  In  an  action  or  special  proceeding  against  two  is  Abb.  N. 
or  more  executors  or  administrators,  representing  the  same  C.  161. 
decedent,  all  are  considered  as  one  person  ;  and  those  who 
are  fir*t  served  with  process,  or  first  appear,  must  answer 
the  plaintiff.  Separate  answers,  by  different  executors  or 
administrators,  cannot  be  required  or  allowed,  except  by 
direction  of  the  court.  Judgment  in  favor  of  the  plaintiff 
may  be  entered,  and,  in  a  proper  case,  execution  may  be 
issued,  against  all  the  defendants,  as  if  all  had  appeared. 
But  this  section  does  not  affect  the  plaintiff's  riijht  to  bring 
into  court  all  the  executors  or  administrators,  who  are 
parties. 

§  1818.  One  of  two  or  more  executors,  to  whom  letters 
testamentary  have  not  been  issued,  is  not  a  necessary  party 
to  an  action  or  special  proceeding,  in  favor  of  or  against  the 
executors,  in  their  representative  capacity. 

§  1819.  If,  after  the  expiration  of  one  year  from  the  8Dem.  30. 

granting  of  letters  testamentary  or  letters  of  administration,  ^.  ^^^ 

an  executor  or  administrator  refuses,  upon  demand,  to  pay  4ifiun  994, 

a  legacy,  or  distributive  share,  the  jKTson  entitled  thereto  51>ein.*80a. 

may  maintain  such  an  action  against  him,  as  the  case  J,^  A^***  ^' 

requires.     But  for  the  purpo5»e  of  computing  the  time,  iconii. 888. 

within  which  such  an  action  must  be  commenced,  the  in  N. ¥.804, 
cause  of  action  is  deemed  to  accrue,  when  the  executor's 
or  administrator's  account  is  judicially  settled,  and  not 
before. 

§  18S0.  The  guardian  ad  litem  of  an  infant,  in  whose 
favor  an  action  is  brought,  as  prescribed  in  the  last  section, 
must,  unless  he  is  also  the  general  guardian,  execute  and 
file  with  the  clerk,  before  the  commencement  of  the  action, 
a  bond  to  the  infant,  with  at  least  two  sufficient  sureties,  in 
a  penalty  fixed  by  a  jud;3:e  of  the  court,  conditioned  that  the 
guardian  will  duly  account  to  the  infant,  when  he  attains 
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full  age,  or,  in  ca^e  of  his  death,  to  hia  personal  r^resentA- 
tivea,  for  all  money  or  property,  which  the  guarcfian  may 
receive,  by  reason  of  the  legacy  or  distributive  sliare. 

§  1881.  A  final  judgment  against  an  heir  or  devisee, 
bars  an  action  against  the  executor  or  administrator  of  the 
decedent,  for  the  same  cause,  and  every  other  remedy  to 
enforce  payment  thereof  out  of  the  decedent's  property ; 
unless  an  execution  against  property,  issued  upon  the  judg- 
ment, has  been  returned  wholly  or  partlv  unsatisfied,  or 
sufficient  real  property  to  satisfy  the  judrment   has  not 
descended,  or  been  devised,  to  the  judgment  debtor.  But,  if 
the  judgment  was  recovered  for  a  debt  or  legacy,  expressly 
charged  upon  the  estate  descended  or  devised,  the  bar  is 
absolute. 
4Deiii.  176.        §  1822.     [Am*d  1882, 1895,  amendment  to  take  ^eci  Septem- 
W&m,l94.   5er  1,  1895.1    Where  an  executor  or  administrator  disputes 
146 NT  414    ^'  rejects  a  claim  against  the  estntt^  of  a  decedent,  exhibi'ed 
146  N.T.  414.  to  him  eitner  before  or  after  the  commencement,   of  the 
V  App.  DiT.  publication  of  a  notice  requiring  the  presentation  of  claims, 
^^*  as  prescribed  by  law,  unless  a  written  consent  shall  be  filed 

)  y  th  J  respective  parties  with  the  surrogate  that  said  claim 
may  be  heard  and  determined  by  him  upon  the  judicial 
settlemi  nt  of  the  accounts  of  said  executor  or  administrator 
as  provided  by  section  twenty-seven  hundred  and  forty  three, 
the  claimant  must  commence  an  action,  for  the  recovery 
tht-ri  of  against  the  executor  or  administrator,  within  six 
months  iifter  the  dinpute  or  rejection,  or,  if  no  part  of  the 
del)t  is  then  due,  within  six  months  after  a  part  then  of  be- 
comes dm;  in  def  ult  whereof,  he,  and  all  the  persons  claim- 
ing under  him,  are  forever  barred  from  maintaining  such  an 
action  thereupon,  and  from  every  other  remedy  to  enforce 
payment  thereof  ont  of  the  decedent's  property. 

86  Hun.  637.  §  18S3.  Real  property,  which  belonged  to  a  decedent,  is 
lOp*^*  ^"**  ^^'  bound,  or  in  any  way  affected,  by  a  judgment  against 
his  executor  or  administrator,  and  is  not  liable  to  be  sold 
by  virtue  of  an  execution  issued  upon  such  a  judgment, 
unless  the  judgment  is  expressly  made,  by  its  terms,  a  lien 
upon  specific  real  property  therein  described,  or  expressly 
directs  the  sale  thereof. 

§  18S4.  In  an  action  against  an  executor  or  adminis- 
trator, in  his  representative  capacity,  wherein  the  complaint 
demands  jud^:^ent  for  a  sum  of  money,  the  existence,  suf- 
ficiency, or  want  of  a«»sets,  shall  not  be  pleaded  by  either 
party  ;  and  the  plaintiff's  right  of  recovery  is  not  affected 
thereby,  except  with  respect  to  the  costs  to  be  awarded,  as 
prescnbed  by  law.  A  judfirment  in  such  an  action,  is  not 
evidence  of  assets  in  the  defendant's  hands. 

1  Dem.  86.         §  18S6.  An  execution  shall  not  be  issued,  upon  a  judg- 
«IcL«4J.  -  -  '    •  • 

iooiixi.an. 

180N.T.43O. 


1  c^m.\tt.   ^^^^  ^^^  *  ®*^™  of  money,  against  an  executor  or  adminis- 
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trator,  in  his  representative  capacity,  until  an  order,  peiw 
mitting  it  to  be  issued,  has  been  made  by  the  surrc^ate, 
from  whose  court  the  letters  were  issued.  Such  an  order 
must  specify  the  sum  to  be  collected  ;  and  the  execution 
must  be  indorsed  with  a  direction  to  collect  that  sum. 

§  1886.  At  least  six  days' notice  of  the  application  for  8Dflm.9l9L 
an  order  specified  in  the  last  section,  must  be  personally  1^3,^  ** 
served  upon  the  executor  oradminisirator.  unless  it  appears  *^*'-^'  ***• 
that  service  cannot  be  so  made  with  due  diligence;  in 
which  case,  notice  must  be  given  to  such  persons.  <um1  in 
such  manner,  as  the  surrogate  directs,  by  an  order  to  show 
cause  why  the  application  should  not  be  granted.  Where 
it  appears  that  the  assets,  after  payment  of  all  sums  charge- 
able against  them  for  expenses,  and  for  claims  entitled  to 
priority  as  against  the  plaintiflf,  are  not,  or  will  not  be,  suf- 
ficient to  pay  all  the  debts,  legacies,  or  other  claims  of  the 
class  to  which  the  plaintifTs  claim  belongs,  the  sum.  di- 
rected to  be  collected  by  the  execution,  shaS  not  exceed  the 
plaintiff's  just  proportion  of  the  assets.  In  that  case,  one 
or  more  orders  may  be  afterwards  made  in  like  manner, 
and  one  or  more  executions  may  be  afterwards  issued, 
whenever  it  appears  that  the  sum,  directed  to  be  collected 
by  the  first  execution,  is  less  than  the  plaintiff's  just  pro- 
portion. 

§  1887.  Where  a  Judgment  has  been  rendered  against 
an  executor  or  administrator,  for  a  legacy  or  distributive 
share,  the  surro^te,  before  granting  an  order,  permitUng 
an  execution  to  be  issued  thereupon,  may,  and,  in  a  proper 
case,  must,  require  the  applicant  to  file  m  his  office,  an  un- 
dertaking to  the  defendant,  in  such  a  sum,  and  with  such 
sureties,  as  the  surrogate  directs,  to  the  effect,  that  if,  after 
collection  of  any  sum  of  money  by  virtue  of  the  execution, 
the  remaining  assets  are  not  sufficient  to  pay  all  sums,  for 
which  the  defendant  is  chargeable,  for  expenses,  claims 
entitled  to  priority  as  against  ihe  applicant,  and  the  other 
leg^ies  or  distributive  shares,  of  the  class  to  which  tho 
applicant's  claim  belongs,  the  plaintiff  will  refund  to  the 
defendant,  the  sum  so  collected,  or  such  ratable  part 
thereof,  with  the  other  legatees  or  representatives  of  the 
same  class,  as  is  necessary  to  make  up  the  deficiency. 

§  188S.  An  executor,  administrator,  or  a  person  ap- 
pomted  by  the  surrogate,  as  prescribed  in  chapter  eighteenth 
of  this  act,  to  dispose  of  the  real  propertv  of  a  decedent, 
is  deemed  a  trustee,  appointed  by  virtue  of  a  statute,  within 
the  meaning  of  th<it  expression,  as  used  in  section  seven 
hundred  aud  sixty -six  of  this  act. 

§  1889.  An  execution  may  be  issued,  in  the  name  of  an 
executor  or  administrator,  in  his  representative  capacity, 
upon  a  judgment  recovered  by  any  person  who  preceded 
nun  in  the  administration  of  Uie  same  estate,  in  any  case 
where  it  might  have  been  issued  in  favor  of  the  original 
plaintiff,  and  without  a  substitution. 
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§  1880.  If  an  executor  or  administrator  is  defendant  in 
an  action  or  special  proceeding,  pending  when  liis  powers 
cease,  the  plaintiff  may,  in  a  proper  case,  proceetl  therein 
against  him,  to  charge  him  personally;  but  a  ju(l.£jment  or 
other  determination,  thereafter  rendered  or  ma  ie  against 
him,  is  not  of  any  force,  as  against  the  estate  of  the  de- 
cedent, or  a  person  succeeding  to  the  administration 
thereof. 

§  1881.  An  executor  or  administrator  cannjot  be  made 
personally  liable  to  the, adverse  party,  for  a  debt  or  for  dam- 
ages, by  reason  of  his  having  made  a  false  allegation  in 
pleading. 

§  1888.  In  an  action  or  special  proceeding,  to  which  an 
executor  or  administrator  is  a  party,  wherein  the  question, 
whether  he  has  administered  the  estate  of  the  decedent,  or 
any  part  thereof,  is  in  issue,  or  is  the  subject  of  inquiry, 
and  the  inventory  of  assets,  filed  by  him,  is  given  in  evi- 
dence, either  party  may  rebut  the  same,  by  proof,  either  : 

1.  That  any  property  was  omitted  in  the  inventory,  or 
was  not  returned  therein  at  its  tnie  value  ;  or, 

2.  That  any  property  has  perished,  or  has  been  lost, 
without  the  fault  of  the  executor  or  administrator  ;  or  has 
been  fairly  sold  by  him,  at  private  or  public  sale,  at  a  less 
price  than  the  value  so  returned  ;  or  that,  since  the  return 
of  the  inventory,  it  has  deteriorated  or  enhanced  in  value. 

§  1888.  In  such  an  action  or  special  proceeding,  the 
executor  or  administrator  shall  not  be  charged  wiib  a  de- 
mand or  right  of  action,  included  in  the  inventory,  unless  it 
ap])ear8  that  the  same  has  been  collected,  or  might  have  been 
collected,  with  due  diligence. 

§  1884.  The  last  two  sections  do  not  vary  any  rule  of 
evidence,  respecting  any  proof,  which  an  executor  or  admin- 
is  I  rator  may  now  make. 

§  1886.  Where  a  judgment  for  a  sum  of  money  only  is 
rendered  against  an  executor  or  administrator,  in  an  action 
oo  niui  *cu    brought  against  him  in  his  representative  capacity,  costs 
S  Him'  3ii  ^^  *^^  °^^  ^®  awarded  against  him,  except  as  prescribed  in 
the  next  section* 

4  Month,  u 

Bui.  17. 

i^  I  Inn,  654. 

J I  '  Id.  tfbi. 
19  N.  Y. 
State  Ren. 
5a 
M1N.Y.179. 
83  Hau,  4(M. 
86  Han,  i^6, 
88  Hun.  312. 


t  Bern.  147. 


U  Hun.  275. 


W  Hun,  654. 

IION-Y.-We. 

■    a.  179. 

80  Hnn.  485 


S  188tt.  Cost*},  when  awarded,  et  cetera.  [Arn^d  1895, 
1897]  —  Wh  re  ic  uppe^.r^  in  a  case  specified  in  the  la^t  sec- 
tion that  the  plaintiff's  demand  was  pres  nted  wiihin  the 
time  limited  •  y  a  notice  published  as  presciibed  bj  law, 
requiring  creditors  to  present  their  claims  and  tiiat  the  pay. 
mc-nt  thereof  was  unreosjn  b  y  resisted  or  neglected,  orthat 
the  defendant  did  not  file  the  consent  provided  in  section 
eighteen  hundred  and  twenty-two  at  least  ten  days  beforj 
the  expir  iiion  of  six  months  from  the  rejectiou  thereof  the 
court  muy  award  costs  against  tho  executor  or  administrator 
to  be  coll  cted  either  ovit  of  hii  individual  property  or  out  of 
the  property  of  the  decedent  as  tje  couit  directs,  haTing 
reference  to  the  facts  which  appear  upon  the  triaL    Wiiere 
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the  fiction  is  brought  in  tlie  snpreme  court,  the  facts  must 
bo  oertifled  by  the  judge  or  referee  before  whom  the  trial 
took  place. 

ARTICLE  SECOND. 

Action  bt  a  Cbeditor  against  his  Debtor's  Next  of 
Km,  Legatee,  Heir  or  Devisee. 

I  1837.  When  action  lies  ftsainet  §  1890.  Dednctiont  for  prior  re- 
next  of  kin,legatee0,etc.  coveries. 

1838.  Action  maj  be  joint  or  1851.  Complaint  to  describe 
several .  land  descended,  etc. 

18S9.  In  joint  action,  recoreiy  185S.  Judgment ;  when  to  be 
to  be  apportioi^ed.  satisfied  out  of  land. 

1810.  Recovery  in  a  several  ac-  1858.  Id. ;  when  not  a  lien  on 
tion.  land  aliened. 

1841.  Requisites  to  recovery  in    .     18M.  How     judinnent    taken, 

action  a^inst  legatees.  when  land  aliened. 

1842.  Id. ;   in  action  a^nst  a  1855.  Classification  of  debts  to 

preferred  legatee.  be  enforced  under  this 

1818.  Liability  of  heirs  and  de-  article. 

visees.  1856.  Defence  by  reaoon  of  other 

1844.  When  action  the^for  may  prior  or  equal  claims. 

be  brought  1857.  Id. ;  when  such  a  claim  is 

1815.  Effect  of  application   to  paid. 

sell  real  property.  1858.  Action  not  suspended  by 

1816.  Action  must  be  joiut  infancy. 

1847.  Recovery    to    be    appor-  18'^.  This  article  not  applicable, 

tionea.  where  will  charges  real 

1848.  Requisites     to    recovery  property,  etc. 

against  heirs.  1860.  One  action,  where  fame 

1849.  Id. ;  against  devisees.  person  is  heir,  devisee, 

etc. 

^  1887.  An  action  may  be  maintained,  as  prescribed  in  sMiao  469. 
this  article,  against  the  surviving  husband  or  wife  of  a  de- 
cedent, and  the  next  of  kin  of  an  intestate,  or  the  next  of 
kin  or  legatees  of  a  testator,  to  recover,  to  the  extent  of  the 
assets  paid  or  distributed  to  tbera,  for  a  debt  of  the  dece- 
dent, upon  which  an  action  might  have  been  maintained 
against  the  executor  or  administrator.  The  neglect  of.  the 
creditor  to  present  his  claim  to  the  executor  or  administrator, 
within  the  time  prescribed  by  law  for  that  purpose,  does  not 
impair  his  right  to  maintain  such  an  action. 

§  )88S.  An  action,  specified  in  the  last  section,  must  be 
brought,  either  jointly  again.st  the  surviving  husband  or 
wife,  and  all  the  legatees,  or  all  the  next  of  kin,  as  the  case 
may  be,  or,  at  the  plaintiff's  election,  against  one  of  them 
only.  But  where  a  legacy  is  received  by  two  or  more  per- 
sons jointly,  tbey  are  deemed  one  legatee,  within  the  mean- 
ing of  each  provision  of  this  article,  relating  to  legatees. 

§  1889.  Where  a  Joint  action  is  brought,  as  prescribed  77  Hun.  2' 
in  the  last  section,  the  whole  sum,  which  the  plaintiiT  is  en- 
titled to  recover,  must  be  ajiportioned  among  the  defend- 
ants, in  proportion  to  the  legacy  or  distributive  share,  as 
the  case  may  be,  received  by  each  of  them ;  and  the  final 
judgment  must  award,  against  each  defendant  separately, 
the  proportionate  sura  thus  ascertained.  The  costs  of  the 
action,  if  the  plaintiff  is  entitled  to  costs,  must  be  appor- 
tioned in  like  manner ;  except  that  the  expenses  of  serving 
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the  summons  upon  each  defendant  must  be  taxed  against 
him  only ;  and  one  sheriff's  fee.  for  returning  an  execution » 
may  be  taxed  against  each  defendant,  against  whom  any 
sum  is  awarded. 

§  1840.  Where  an  action  is  brought  against  the  surviv- 
ing husband  or  wife  only,  or  against  one  only  of  the  next 
of  kin,  or  legatees,  the  sum,  which  the  plaintiff  is  entitled 
to  recoTer,  cannot  exceed  the  sum  which  he  would  have 
been  entitled  to  recover  from  the  same  defendant,  in  an 
action  brought,  as  prescribed  in  the  last  section. 

§  1841.  If  the  action  is  brought  against  a  legatee,  or 
against  all  the  legatees,  the  plaintiff  must  show,  either 

1.  That  no  assets  were  delivered  by  the  executor  or  ad- 
ministrator of  the  decedent,  to  the  surviving  husband  or 
wife,  or  next  of  kin  ;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recov- 
ered by  some  other  creditor  ;  or 

8.  tnat  those  assets,  after  payment  of  the  expenses  of 
administration  and  preferred  demands,  are  not  sumcient  to 
satisfy  the  demand  of  the  plaintiff ;  in  which  case,  he  can 
recov  T  only  for  the  deficiency. 

§  184S.  Where  some  of  the  legatees  are  preferred  to 
others,  an  action  majr  be  maintained,  as  prescribed  in  the 
last  five  sections,  against  one  or  all  of  those  who  are  equally 
preferred  or  equally  deferred,  as  if  the  legatees  of  that  class 
were  all  the  legatees.    But  where  it  is  brought  against  a 
preferred  legatee,  or  a  class  of  preferred  legatees,  the  plain- 
tiff must  show,  in  addition  to  the  matters,  with  respect  to 
the  next  of  kin,  required  by  the  provisions  of  the  last  sec- 
tion, the  same  matters,  with  respect  to  each  legatee,  or  class 
of  legatees,  to  whom  the  defendant  or  defendants  are  pre- 
ferred. 
iMN.T.lTl       g  1848.  The  heirs  of  an  intestate,  and  the  heirs  and  de- 
IJJ  w.  1^     visees  of  a  testator,  are  respectively  liable  for  the  debts  of 
l«  N  Y  61    *^^  decedent,  arising  by  simple  contract,  or  by  specialty,  to 
'the  extent  of  the  et^tate,  interest,  and  right  in  the  real  prop- 
erty, which  descended  to  them  from,  or  was  effeciuaUy  de- 
vised to  them  by,  the  decedent. 
146N.T.29.      §  1844.  But  an  action,  to  enforce  the  liability  declared 
in  the  last  section,  cannot  be  maintained,  except  in  one  of 
149  Id.  61.  the  following  cases : 

1.  Where  three  years  have  elapsed  since  the  death  of  the 
decedent,  and  no  letters  testamentary,  or  letters  of  adminis- 
tration, upon  his  estate,  have  been  granted  within  the  State. 

2.  Where  three  years  have  elapsed,  since  letters  testa- 
mentary, or  letters  of  administration,  upon  his  estate,  were 
granted,  within  the  State. 

§  1845.  Where  it  appears  that,  at  the  time  of  the  com- 
mencement of  such  an  action,  a  petition,  seasonably  pre- 
sented as  prescribed  by  law,  praying  for  a  decree  to  dispose 
of  r«d  property  of  the  decedent,  for  the  payment  of  hii 


Digitized  by  VjOOQ  IC 


SSl844-l84ft    DfiCDMNTS' ESTATES.  88 

debts,  was  pending  in  a  surrogate's  court  having  lurisdic- 
*  tion,  the  proceedings  in  the  action,  subsequent  to  the  com- 
plaint, must  be  stayed  by  the  court,  until  the  petition  is 
disposed  of,  unless  the  plaintiff  elects  to  discontinue.  If  a 
decree  to  dispose  of  real  property,  pursuant  to  the  prayer 
of  the  petition,  is  granted,  the  action  must  be  dismissed, 
unless  the  plaintiff  has  alleged  in  his  complaint,  or  alleges 
in  a  supplemental  complaint,  that  real  property,  other  than 
that  included  in  the  decree,  descended  or  \vas  devised  to  the 
defendants.  If  the  plaintiff  elects  to  proceed  under  such 
an  allegation,  he  is  entitled  to  a  preference  in  payment,  out 
of  the  real  property,  with  respect  to  which  the  allegation  is 
made ;  but  he  cannot  share,  as  a  creditor,  in  tht  dislribu- 
tion  of  the  money,  arising  from  the  disposal  of  the  real 
property,  described  in  the  decree  ;  and  the  judgment  in  the 
action  does  not  charge,  or  in  any  way  affect,  that  property. 

g  1846.  An  action  against  heirs  or  devisees,  broucht  as  79  Hun,  487. 
prescribed  in  the  last  three  sections,  must  be  brought  jointly 
against  all  the  heirs,  to  whom  any  real  properl^r  desceodeq 
from  the  decedent,  or  jointly  against  all  the  devisees,  as  the 
case  may  be. 

§  1847.  In  such  an  action,  the  sum,  which  the  plaintiff  79  Hun,  487. 
is  entitled  to  recover,  for  damages  and  costs,  must  be  ap* 
portioned  among  all  the  defendants,  in  proportion  to  the 
value  of  the  real  property  descended  to  each  heir,  or  devised 
to  each  devisee,  as  the  case  may  be.  as  prescribed  in  section 
one  thousand  ei^ht  hundred  and  thirty-nine  of  this  act,  for 
a  similar  apportionment  among  legatees  or  next  of  kin,  in 
proportion  to  the  assets  received  by  them.  The  final 
judgment  must,  in  like  manner,  award  against  each  de- 
fendant the  proportionate  sum,  with  which  he  is  charge- 
able. 

g  1848.  Where  the  action  is  brought  against  heirs,  the  18  Abb.  K 
plaintiff  must  show,  either  C.  14S. 

1.  That  the  decedent's  assets,  if  any,  within  the  State, 
were  not  sufficient  to  pay  the  plaintiff's  debt,  in  addition 

to  the  expenses  of  administration,  and  debts  of  a  prior  class ; 
or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable, 
with  due  diligence,  to  ooUect  his  debt,  by  proceedings  in 
the  proper  surroj^ate's  court,  and  by  action  against  the  ex- 
ecutor or  administrator,  and  against  the  surviving  husband 
or  wife,  legatees,  and  next  of  kin. 

The  executor's  or  administrator's  account,  as  rendered  to, 
and  settled  by,  the  surrogate,  may  be  used  as  presumptive 
evidence  of  any  of  the  facts,  required  to  be  shown  by  this 
section. 

§  1849.  Where  the  action  is  brought  against  devisees, 
the  plaintiff  must  show,  in  addition  to  the  matters  specified 
in  the  last  section,  either  that  the  real  property  of  the  de- 
cedent, which  descended  to  his  heirs,  was  not  sufiBcient  to 
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pav  the  plaintiff's  debt,  or  Ihat  the  plaintiff  has  been  xm- 
able,  or  will  be  unable,  with  due  dfiigence,  to  collect  hii 
debt  by  an  action  against  the  heiis. 

^  §  I860.  Where  the  assets,  applicable  to  the  plaintiff's 

debt,  were  sufficient  to  pay  a  part  thereof,  or  a  part  thereof 
has  been  collected  from  the  executor  or  administrator,  or 
from  the  surviving  husband  or  wife,  next  of  kin,  or  Ic^ 
tees,  the  plaintiff  can  recover  only  for  the  residue,  remam- 
ing  unpaid  or  uncollected ;  and  if  the  action  is  against 
devisees,  he  can  recover  only  for  the  residue,  which  the  real 
estate  descended,  or  the  amount  of  his  recovery  against 
the  heirs,  is  insutBcient  to  discharge. 

§  1861.  The  complaint  must  describe,  with  common  cer- 
tainty the  real  propert^r,  descended  or  devised  to  the  de- 
fendant ;  and  must  specify  its  value. 
§  1 86 2.  If  it  appears  that  any  of  the  real  property ,  which 

iMN.Y.a9.  descended  or  was  devised  to  a  defendant,  had  not  been 
aliened  by  him  at  the  time  of  the  commencement  of  the 
action,  the  final  judgment  must  direct,  that  the  debt  of  the 
plaintiff,  or  the  proportion  thereof  which  he  is  entitled  to 
recover  against  that  defendant,  be  collected  out  of  that  real 
property.  Such  a  judgment  is  preferred,  as  a  lien  upon 
that  property,  to  a  judgment  obtained  against  the  defend- 
ant, for  his  individual  debt  or  demand. 

§  1868.  But  a  judgment,  rendered  as  prescribed  in  the 
87  Han.  219.  I^sc  Section,  does  not  oind,  and  the  execution  thereupon 
146  N.Y.  29.    cannot  in  any  way  affect,  the  title  of  a  purchaser,  in  good 
faith  and  for  value,  acquired  before  a  notice  of  the  pen- 
dency of  the  action  is  filed,  or  final  judgment  is  entered, 
and  the  judgment-roll  filed. 
79  Hon,  4f6.      g  1864.  If  it  appears  that,  before  the  commencement  of 
the  action,  or  afterwards  and  before  the  filing  of  a  notice  of 
the  pendency  of  the  action,  the  defendant  aliened  the  real 
property  descended  or  devised  to  him,  or  any  part  thereof, 
Vie  plamtiff  may,  at  his  election,  take  a  final  judgment 
against  him  for  the  value  of  the  property  so  aliened,  or  so 
much  thereof  as  may  be  necessary,  as  in  an  action  for  the 
defendant's  own  debt 

18  Al>b.  N.       §  1856.  Where  the  surviving  husband  or  wife,  next  of 
OL 148.  kin,  legatees,  heirs,  or  devisees,  are  liable  for  demands 

against  the  decedent,  as  prescribed  in  this  article,  they  must 
^e  preference  in  the  payment  thereof,  and  they  are  so 
Sable  therefor,  in  the  onier  prescribed  by  law,  for  the  pay- 
ment of  debts  by  an  executor  or  administrator.  Preference 
of  payment  cannot  be  given  to  a  demand,  over  ano^iier  of 
the  same  class,  except  where  a  similar  preference  by  an  ex- 
deutor  or  administrator  is  allowai  by  law.  The  commence- 
ment of  an  action,  under  any  provision  of  this  article,  does 
^ot  entitle  the  plaintiff's  demand  to  preference  over  another 
91  the  same  class,  except  as  otherwise  specially  prescribed 
by  law. 
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§  ld56.  Where  it  appears,  in  an  action  brou^bt  as  pre- 
scribed in  this  article,  umt  there  are  unsatisfiea  demands 
aeainst  the  decedent's  estate,  of  a  class  prior  to  that  of  the 
pkuntiira  demand,  the  defendant  is  entitled  to  hidgment. 
If  the  value  of  the  property,  which  was  received,  devised, 
or  inherited,  as  the  case  may  be,  by  the  class  to  which  he 
belongs,  does  not  exceed  the  amount  of  the  valid  demands 
of  a  prior  class.  If  it  exceeds  the  amount  of  those  demands, 
the  jud^ent  against  the  defendant  cannot  exceed  such  a 
proportion  of  the  plaintiff's  demand,  as  the  total  amoimt  of 
the  valid  demands  of  his  class  bears  to  the  exqess. 

§  1867.  Where  a  defendant,  or  a  person  belonging  to  his 
claiBS,  has  paid  a  demand  against  the  decedent's  estate,  of  a 
class  prior  to  that  of  the  plaintiff's  demand,  or  has  paid  a 
demand  of  the  same  class,  the  amoimt  of  the  demand  so 
paid  must  be  estimated,  in  a  certaining  the  amount  to  be 
recovered,  as  if  it  was  outstanding  and  unpaid. 

§  1868.  An  action  against  heirs  or  devisees,  brought  as 
prescribed  in  this  article,  is  not  delayed,  nor  is  the  remedy 
of  the  plaintiff  suspende(i.  by  reason  of  the  infancy  of  any 
of  the  parties  ;  except  that  an  eKccution  shall  not  be  issued 
against  an  infant  heir  or  devisee,  until  the  expiration  of 
one  year  after  final  judgment  is  rendered,  and  the  Judg- 
ment-roll tiled. 

6  1859.  This  article  does  not  affect  the  liability  of  an 
heu  or  devisee,  for  a  debt  of  a  testator,  where  the  wUl  ex- 
pressly charges  the  debt  exclusively  upon  the  real  property 
descended  or  devised,  or  makes  it  payable  exchisively  l^ 
the  heir  or  devisee,  or  out  of  the  real  property  descended 
or  derised,  before  reporting  to  the  personal  property,  or  to 
any  other  real  property  descended  or  devised. 

g  1860.  Where  a  person,  who  takes  real  property  of  a  8  Misc.  4C9. 
decedent  by  devise,  and  also  by  descent ;  or  who  takes  per* 
Bonal  property  as  next  of  kin,  and  also  as  le^tee  :  or  who 
takes  both  real  and  personal  property  in  either  capacity ; 
or  who  is  executor  or  administrator,  and  ahio  takes  in  either 
of  the  before  mentioned  capacities ;  would  be  liable,  in  one 
capacity,  for  a  demand  against  tlie  decedent,  after  the  ex* 
haustion  of  the  remedy  against  him  in  another  capacity ; 
the  plaintiff,  in  any  actif)n  to  cliar^^'c  him,  which  can  be 
maintained,  without  joininp^  with  him  any  other  person, 
except  a  person  whose  liability  is  in  all  rcsp<'cts  the  same^ 
may  recover  any  sura,  for  which  he  is  liable,  although  the 
remedy  against  him  in  another  capacity  was  not  oxhaufsted. 
But  this  section  does  not  increase  the  sum,  which  the 

Elaintiff  is  entitled  to  recover  against  him,  in  the  capacitv 
1  which  he  is  actually  liable ;  nor  does  it  charge  a  defend- 
ant individually,  who  Ls  liable  only  in  a  representative 
capacity* 
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ARTICLE  THIRD. 

AonON  TO  ESTABLISH  OB  DCPBAOH  A  WlLU 

I  ISO.  When  action  to  establish      |  186S.  Proof  of  lost  wiU  in  e6^ 

a  will  may  be  brought  tain  cases. 

1888.  Judgment,  that  will  bees-  1866.  Action  to  eeUblish,  etc. 

tablished.  wUl    relating   to    i«al 

1861  Judgment  admitting  the  propertr. 

wUl  to  probate.  1807.  BetromectlTe  effect  of  this 

1864.  Ck>ntents    of   Judgment;  article. 

surrogate's  duty. 

78  Hun,  144.  g  1861.  An  action  to  procure  a  judgment,  establishing 
a  will,  may  be  maintained,  bj  any  person  interested  in  the 
eftablishment  thereof,  in  either  of  the  following  cases : 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has 
been  executed,  in  such  a  manner  and  under  such  circum- 
stances, that  it  might,  under  the  laws  of  the  State,  be  ad- 
mitted to  probate  in  a  surrogate's  court ;  but  the  original 
will  is  in  another  state  or  country,  under  such  circum- 
stances that  it  cannot  be  obtained  for  that  purpose  ;  or  has 
been  lost  or  destroyed,  by  accident  or  design,  before  it  was 
duly  proved,  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property,  made  by  a  person, 
who  resided  without  the  State,  at  the  time  of  the  execution 
thereof,  or  at  the  time  of  his  death,  has  been  duly  executed, 
according  to  the  laws  of  the  state  or  country  m  which  it 
was  executed,  or  in  which  the  testator  resided  at  the  time 
of  his  death,  and  the  case  is  not  one,  where  the  will  can  be 
admitted  to  probate  in  a  surrogate's  court»  under  the  laws 
of  the  State. 

§  1862.  If,  in  such  an  action,  the  facts  necessary  to  estab- 
lish the  validity  of  the  will,  as  prescribed  in  the  last  sec- 
tUm,  are  satisfactorily  proved,  final  ludgment  must  be 
rendered,  establishing  liie  will  accordingly.  But  where 
the  will  of  a  person,  who  was  a  resident  of  the  State  at  the 
-  time  of  his  death,  is  established  as  prescribed  in  the  last 
section,  the  judgment  establishing  it  does  not  affect  the 
construction  or  validity  of  any  provision  contained  therein  ; 
and  such  a  question  ansing  with  respect  to  any  provision, 
must  be  determined  in  the  same  action,  or  in  another  ac- 
tion or  a  special  proceeding,  as  the  cise  requires,  as  if  the 
idll  was  executed  within  the  State. 

g  1868.  Where  the  parties  to  the  action,  who  have  ap- 
peared or  have  been  duly  summoned,  include  all  the  per- 
sons, who  would  be  neceseair  parties  to  a  special  proceed- 
inir,  in  a  surrogate's  court,  for  the  probate  of  the  same 
wfil  and  the  grant  of  letters  thereupon,  if  the  circumstances 
were  such  that  it  could  have  been  proved  in  a  surro^te's 
court ;  Uie  final  judgment,  rendered  as  prescribed  m  the 
last  section,  must  direct,  that  an  exemplified  copy  thereof 
be  transmitted  to  the  surrogate  having  jurisdiction,  and  be 
recorded  in  Ids  office ;  and  that  letters  testamentary,  or 
letters  of  administration  with  the  will  annexed,  be  issued 
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thereupon  from  his  court,  in  the  same  manner,  and  with 
like  effect,  as  upon  a  will  dulj  proved  in  that  court. 

§  1864.  A  copy  of  the  will  so  established,  or,  if  it  is 
lost  or  destroyed,  the  substance  thereof,  must  be  incorpo- 
rated into  a  final  judgment,  rendered  as  prescribed  in  me 
last  section  ;  and  the  surro^te  must  record  the  same,  and 
issue  letters  thereupon,  as  directed  in  the  judgment 

§  1865.  But  the  pUdntifl  is  not  entitled  to  a  judgment,   6  Redf.  87t 
establishing  a  lost  or  destroyed  will,  as  prescribed  in  this  2^^'4m 
article,  unless  the  will  was  in  existence,  at  the  time  of  the  i39N.T.2ia 
testator's  death,  or  was  fraudulently  destroyed  in  his  life- 
time ;  and  its  provisions  are  clearly  and  distinctly  proved 
by  at  least  two  credible  witnesses,  a  correct  copy  or  draft 
being  equivalent  to  one  witness. 

g  1866.  The  validity,  construction  or  effect,  under  the  ^fj°ix^ 
laws  of  the  State,  of  a  testamentary  disposition  of  real  Sid^Si. 
property  situated  within  the  State,  or  of  an  interest  in  such  io6N.Y.9B6w 
property,  which  would  descend  to  the  heir  of  an  intestate,   ii>  ^  l<^ 
may  be  determined,  in  an  action  brought  for  that  purpose,   ^^  ^•^'  *^^ 
in  uke  manep  as  the  validity  of  a  deed,  purporting  to  ccm- 
vey  land,  may  be  determined.    The  judgment  in  such  an 
action  may  perpetually  enjoin  Any  party,  from  setting  np 
or  from  impeaching  the  devise  or  otherwise  making  any 
claim  in  contraventu>n  to  the  determination  of  the  court,  as 
justice  requires.    But  this  section  does  not  apply  to  a  case, 
where  the  question  in  controversy  is  determined  bv  Uie 
decree  of  a  surrogate's  court,  duly  rendered  upon  allega- 
tions for  that  purpose,  as  prescribed  in  article  first  of  tule 
third  of  chapter  eighteenth  of  this  act,  where  the  plaintiff 
was  duly  cited,  in  the  special  proceeding  in  the  surrogate's 
court,  l>efore  the  commencement  of  the  action. 

1867.  The  provisions  of  this  article  apply  as  well  to  4S  Him,  634. 

lis  made  before  as  to  those  made  after,  this  article  takes  iiSNTr.ioi 
effect. 

ARTICLE  FOURTH. 

Gbnebal  and  MiscBLLAmBOUB  Pbovisions. 

I  1866.  Action    br    child    bom      |  1800.  Receiver,  as  tocceeeor  of 
after  will,  or  by  witneta  tarviying  executor,  etc. 

to  wUl  1970.  Next  of  kin  defined. 

g  1868.  A  child,  bom  after  the  making  of  a  will,  who 
is  entitled  to  succeed  to  a  part  of  the  real  or  personal  prop- 
erty of  the  testator,  or  a  subscribing  witness  to  a  will,  who 
is  entitled  to  succeed  to  a  share  of  such  property,  may 
maintaui  an  action  against  the  legatees  or  devices,  as  the 
case  requires,  to  recover  his  share  of  the  property  ;  and  he 
is  subject  to  the  same  liabilities,  and  has  the  same  rights, 
snd  is  entitled  to  the  same  remedies,  to  compel  a  distribu- 
tion or  partition  of  the  property,  or  a  contribution  from 
other  persons  interested  in  the  estate,  or  to  j^  possession 
of  the  property,  as  any  other  person  who  is  so  entitled  to 
succeed* 
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5  1809^.  [Am'd  1895,  amendmeni  to  take  effect  January  1, 
1896.]  Where  the  estate  of  a  decedent  has  been  brought 
under  the  jurisdiction  of  the  supreme  court,  by  an  action  for 
partition  or  distribution,  orfor  the  construction  or  establish- 
ment of  a  ivill,  the  court  may,  upon  the  death  of  the  sole 
surviTing  executor,  appoint  a  receiver  of  the  estate,  pending 
the  action,  upon  such  terms  nnd  conditions,  and  upon  such 
notice  to  the  parties  interested,  as  the  court  directs,  and 
upon  such  security,  if  any,  as  to  the  court  seems  proper. 
For  the  purpose  of  carrying  into  effect  the  judgment  aud 
orders  of  the  court,  in  relntion  to  the  estate,  areoeiver  so  ap- 
pointed is  the  successor  in  interest  of  the  surviTing  executor; 
and  ha**,  subject  io  the  direction  of  the  court,  the  uke power, 
as  an  administrator  with  the  will  annexed. 

§  1870.  The  term,  *'  next  of  kin,"  as  used  In  this  title, 
includes  all  thos^e  entitled,  under  the  provisions  of  law  re- 
lating to  the  distribution  of  personal  property,  to  share  in 
the  unbeaueathed  assets  of  a  decedent,  after  payment  of 
debts  and  expenses,  other  than  a  surviving  husband  or 
wife. 

TITLE  IV 

Other  special  actions  and  rights  of  action, 

AvncLS  1.  Judgment  creditor's  action. 

2.  Action  by  a  private  person  upon  an  official  bond. 
8.  Action  by  a  private  per»ou  for  a  penalty  or  forfeiture. 
4.  Certain  actions  to  recovir  damages  for  wrongs. 
6.  MiscellaneoUH  actions  and  rights  of  action. 

ARTICLE  FIRST. 
Judgment  Creditor's  Action. 

I  1871.  When  judgment  creditor  {  1^5.  Id.  ;  bow  applied. 

mar  bring  action.  1H76.  Injunction  may  be  issued. 

1878.  To  what  county  execution  18??.  Receiver     may     be     ap- 

musl  liave  isi'ued.  pointed. 

1878.  What    property   may    be  1878.  How   discovery   may    be 

reached.  compelled. 


1874.  Interest      of      judgment  1879.  Application  of  this  article: 

debtor  in  land  contract  what   property    cannot 

may  l>e  reached.  be  reached. 


8t  Hon,  274.  §  1871.  Where  an  execution,  ap^inst  the  property  of  a 
80  Week,  judgment  debtor,  issued  out  of  a  court  of  record,  as  pre- 
Jit'**-  scribed  in  the  next  section,  has  been  returned 
136 NT. 259.  wholly  or  partly  unsatisfied,  the  judgment  creditor  may 
s  App  Div.  maintain  an  action  against  the  judgment  debtor,  and  any 
277.  other  person,  to  compel  the  discovery  of   any  thing  in 

action,  or  other  properly  belonging  to  the  iudgment  debtor, 
and  of  any  money,  thing  in  action,  or  other  propei  ty  due 
to  him.  or  held  in  trust  for  him  ;  to  prevent  the  transfer 
thereof,  or  the  payment  or  delivery  thereof,  to  him,  or  to 
any  other  person  ;  and  to  procure  satisfac;tion  of  the  plain- 
tiffs demand,  as  prescribed  in  the  next  section  but  ore. 
Where  the  execution  was  iasued  as  prescribed  in  section  (ine 
thousand  nine  hundred  and  thirty-four  of  this  act,  aud  a 
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defendant  not  summoned  in  the  original  action  is  made  a 
defendant  in  an  action  brought  under  this  section,  personal 
property,  owned  by  him  jointly  with  the  defehdanls  sum- 
moned or  with  any  of  them,  may  be  applied  to  the  satis- 
faction of  the  plaintiff's  demand  as  prescribed  in  this 
article. 

§  1872.  To  entitle  the  judgment  creditor  to  maintain  an 
action  as  prescribed  in  the  last  section,  the  execution  must 
have  been  issued  as  follows : 

1,  If,  at  the  time  of  the  commencement  of  the  action, 
the  judgment  debtor  is  a  resident  of  the  State,  to  the 
shcnff  of  the  county  where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriflP 
of  the  county  where  he  has  an  office,  for  the  regular  trans- 
action of  business  in  person  ;  or,  if  he  has  no  such  office 
within  the  State,  to  the  sheriff  of  the  county  where  the 
judgment-roll  is  filed,  unless  the  execution  was  issued  out 
of  B  court,  other  than  the  court  in  which  the  judgment 
was  rendered  ;  in  which  cose,  it  must  have  been  issued  to  the 
sheriff  of  the  county  where  a  transcript  of  the  judgment 
is  filed. 

§  1878.  The  final  judgment  in  the  action  must  direct 
and  provide  for  the  satisfaction  of  the  sum  due  to  the  plain- 
tiff, out  of  any  money,  thing  in  action,  or  other  personal 
property,  belonging  to,  of  due  to  the  judgment  debtor,  or 
held  in  trust  for  him,  which  is  discovered  in  the  action  ; 
whether  the  same  might  or  might  not  have  been  originally 
taken,  by  virtue  of  an  execution. 

§  1874.  The  final  judgment  in  the  action  must  also 
direct  and  provide  for  the  satisfaction  of  the  sum  due  to 
the  plaintiff,  out  of  the  interest,  if  any,  of  'the  judgment 
debtor,  in  a  contract  for  the  purchase  of  leal  property  by 
him  ;  either  by  selling  the  interest,  or  by  transfemng  it  to 
the  judgment  creditor,  in  such  a  manner  and  upon  such 
terms,  as  the  court  deems  most  conducive  to  the  interests  of 
the  parties.  Wl  ere  the  person,  bound  to  perform  the  con- 
tract to  the  judgment  debtor,  is  a  defend*. nt  in  the  action, 
the  final  judgment  may  direct  n  specific  performance  of 
the  contract  to  the  judgment  creditor,  or  where  the  inter- 
est in  the  contract  !s  directed  to  be  sold,  to  the  purchaser. 

§  1876.  In  a  case  specified  in  the  last  section,  the  value 
of  the  interest  of  the  judgment  debtor  holding  the  contract 
must  be  ascertaine  i,  under  the  direction  of  the  court ;  and 
BO  much  thereof  as  is  necessary  must  be  applied  to  the  pay- 
ment of  the  sum  due  to  the  plaintiff,  and  the  residue,  if 
any,  to  the  bent  fit  of  the  judgment  debtor. 

§  1876.  A  temporary  injunction,  restraining  the  transfer 
to  any  person,  or  the  payment  or  delivery-  to  the  judgment 
debtor,  of  any  money,  thing  in  action,  or  other  property  or 
inteteet,  which  may,  hy  the  provisions  of  this  article,  be 
applied  to  the  satisfaction  of  the  sum  due  to  the  plaintiff, 
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maj  be  granted  in  the  action.  The  injunction,  and  the 
proceeding  before  and  after  it  is  granted,  are  governed  bj 
the  prorimona  of  article  first  of  title  second  of  chapter 
seventh  for  this  act ;  for  which  poipose,  the  injunction  ia 
deemed  to  be  one  of  those  specified  m  section  six  hundred 
and  three  of  this  act 

§  1877.  The  court  may,  by  an  order,  or  by  the  inter- 
locutory or  final  judgment  in  the  action,  appoint  a  receiver 
of  any  or  all  of  the  property  of  the  judgment  debtor  ;  and 
may  direct  the  judgment  debtor,  or  any  other  defendant  in 
the  action,  to  convty  or  deliver  to  the  receiver,  as  justice 
requires,  any  property,  real  or  perBonal,  book,  voucher, 
or  of  her  paper,  or  to  execute  any  instrument,  which  it  deenia 
necessary,  for  perfecting  or  assuring  the  receiver's  title  or 
possession. 

§  1878.  A  discovery  may  be  compelled  in  an  action, 
brought  as  prescribed  in  this  article,  by  directing  the  per- 
son, required  to  make  it.  to  appear  before  the  court,  or  a 
referee  appointed  by  it,  and  to  be  examined  under  oath,  con- 
cerning the  matters  pertaining  to  the  discoverer.  But  this 
section  does  not  affect  the  right  of  the  plaintiff,  to  cause 
the  deposition  of  a  defendant  to  be  taken,  as  prescribed  in 
article  first  of  title  third  of  chapter  ninth  of  this  act. 
M  Han,  167.  ^  1879.  This  article  does  not  apply  to  a  case,  where  the 
a  ^'  \m      Judgment  debtor  is  a  corporation,  created  by  or  under  the 


VM^!T!a60.  laws  of  the  State.  Nor  does  it  authorize  the  discovery  or 
seizure  of,  or  other  interference  with,  any  property,  wnich 
is  expressly  exempted  by  law  from  levy  ana  sale,  by  virtue 
of  an  execution ;  or  any  money,  thing  in  action,  or  other 
property  held  jn  trust  for  a  judgment  debtor,  where  the 
trust  has  been  created  by,  or  the  fund  so  held  in  trust  has 
proceeded  from,  a  person  other  than  the  judgment  debtor ; 
or  the  earnings  of  the  judgment  debtor  for  his  personal 
services,  rendered  within  sixty  days  next  before  the  com- 
mencement of  the  action,  where  it  is  made  to  appear,  by  his 
oath  or  otherwise,  that  those  earnings  are  necessary  for  the 
use  of  a  family,  wholly  or  partly  supported  by  his  labor. 

ARTICLE  SECOND. 
Action  by  a  prtvatk  Person  upon  an  official  Bond. 

I  1880.  Applicttion  for  leave  to       $  1887.  Action  upon    s    coantj 

toe     eberifTB     bond ;  treuarer's  bond. 

proof  required.  1888.  Action  apon  official  bonds 

1881.  Older  granting  leave  ;  ac-  of  otber  officers. 

tlon  tberenpon.  1880.  Actions,  etc.,  nnder  the 

1869.  SncceasiTe  actions.  last  tbiee  sections,  reg- 

1888.  Indorsement  apon  execn-  nlated. 

tion.  1890.   Receivers,  etc.,  deemed 

1884.  Ck>llection  of  exeeation ;  pnblic  officers. 

wben  a  defence  to  snb-  1801.  Demand  of  money;  when 

sequent  action.  necessaiy  before  appli« 

1885.  When  claimants  entitled  cation. 

to  ratable  distribation.  1808.  Application  may  be  mads 

1888.  Action  upon  a  surrogate's  ex  paxto* 


bond. 
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§  1880.     [Am*d  1895.  amendrMnt  to  take  effect  January  1,    f  "%,'?Si' 
189G.]     Where  a  oheriflE  is  liable  for  the  escape  of  a  prisoner   j^c^ 
committed  to  his  custody,  or  is  guilty  of  any  other  action-    5  Miio.  632. 
able  default  or  misconduct  in  his  office,  the  person  injured 
thereby  may  apply  to  the  supreme  court  for  le.ive  to  prose- 
ctite  the  sherin  s  official  bond.    The  application  must  be 
accompanied  with  proof,  by  affidavit,  of  the  default  or  mis- 
conduct comj)lained  of,  and  thnt  satisfaction  of  the  snme  has 
notbeenreceiyed;and  witha  certified  copy  of  the  official 
bond. 

i  1881*  Upon  snch  an  applic  ttion,  the  court  must  grant 
an  order,  permitting  the  applicant  to  maintain  an  action 
upon  the  bond.  The  action  must  be  brought,  in  the  court 
which  granted  the  order,  by  the  applicant  as  plaintiff;  and 
it  m'ly  be  maintained,  as  if  the  applicant  wiis  the  obligee 
named  in  the  bond,  except  as  otherwise  expressly  prescribed 
in  this  article. 

$  1882.  [Am'd  1895,  amendment  to  take  effect  January  I, 
1896.]  The  same,  or  any  other  applicant,  may,  in  like 
manner,  either  before  or  after  judgment  in  the  first  action, 
obtain  an  order,  permitting  him  to  maintain  another  action. 
in  the  same  court,  upon  the  same  bond,  for  another  default 
or  misconduct  Any  number  of  such  orders  may  be  succes- 
sively made;  and  neither  of  the  acti  ns  authorized  thereby 
is  iiffected  by  the  pendency  of,  or  the  recovery  of  judgment 
in  any  other,  except  as  otherwise  expressly  prescribed  in 
this  article. 

%  1888.  Where  an  execution  is  issued  upon  a  judgment, 
recover^  against  the  sheriff  and  any  of  his  sureties,  in  an 
action,  brought  pursuant  to  the  last  four  sections,  the 
plaintiff*8  attorney  must  indorse  thereon  a  direction  to 
collect  the  same,  in  the  first  place,  out  of  the  property  of 
the  sheriff,  and,  if  sufficient  property  of  the  sheriff  cannot 
be  found,  then  to  collect,  the  deficiency  out  of  the  prop- 
erty of  the  surety  or  sureties. 

g  1884.  It  is  a  defence  by  a  surety,  against  whom  an 
action  is  brought  upon  a  shenff's  official  bond,  that  he,  or 
any  other  surety  or  sureties,  have  been  or  will  be  compelled, 
for  want  of  sufficient  property  of  the  sheriff,  to  pay,  upon 
one  or  more  judgments  recovered  against  him  or  them, 
upon  the  same  bond,  an  aggregate  amount,  exclusive  of 
costs,  officers'  fees,  and  expenses,  equal  to  the  sum  for 
which  the  defendant  is  liable,  by  reason  of  the  bond.  It  is 
a  partLil  defence,  that  the  difference  between  the  agCTcgate 
amount,  so  paid,  or  to  be  paid,  and  the  sum  for  which  the 
defendant  Ib  thus  liable,  is  less  than  the  amount  of  the 
plaintiff's  demand. 

§  1886.  If  the  aggregate  amount  of  the  liabilities,  which 
might  be  recovered  by  actions  upon  the  sheriff's  offici<»l 
bond,  88  prescribed  in  this  article,  exceeds  the  sum  for 
whicli  tbe  eureties  ar^  liable,  the  court  must,  upon  the 
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application  of  a  person  who  has  obtained  leave  to  prosecute 
the  bond,  made  upon  notice  to  the  plaintiffs  attorney,  in 
each  action  then  pending  upon  the  sheriff's  official  bond, 
and  in  each  uncollected  judgment  recovered  thereupon, 
direct  and  provide  for  the  distribution  of  the  money,  col- 
lected out  oil  the  property  of  the  sureties,  among  the  persons 
in  favor  of  whom  the  liabilities  have  accrued,  in  proportion 
to  the  amount  which  each  one  is  entitled  to  recover ;  to  be 
ascertained  by  a  reference,  or  in  such  olher  manner  as  the 
court  directs.  For  the  purposes  of  the  motion,  an  order 
may  be  made  by  a  judge,  forbidding  the  payment,  to  the 
plamtiff  in  any  action,  of  the  sum  collected  or  to  be  col- 
lected, by  virtue  of  a  judgment  therein.  Btit  this  section 
does  not  authorize  the  court  to  compel  a  plaintiff  to  refund 
any  money,  collected  and  received  by  him,  in  good  faith, 
beiore  service  or  notice  of  such  an  order. 

§  1880.  Where  a  surrogate,  or  an  officer  acting  as  sur- 
rogate, is  guilty  of  any  actionable  default  or  misconduct  in 
his  office,  the  person  injured  thereby  may  apply  for  leave 
to  prosecute  the  delinquent  s  official  bond. 

§  1887.  Where  a  certified  copy  of  the  order  or  judgment 
of  a  court,  directing  a  count);  treasurer  to  pay  or  deliver, 
to  one  or  more  persons  de^^ignated  therein,  any  money, 
stocks,  securities,  or  other  investments  held  by  him,  subject 
to  the  direction  of  that  court,  is  served  upon  the  county 
treasurer,  if  he  fails  to  obey  thedirection,  the  person  injured 
thereby  may  apply  for  leave  to  prosecute  his  official  bond. 
Service  upon  a  county  treasurer,  as  required  by  this  section, 
may  be  made  personally,  or  by  leaving  the  paper,  either  at 
his  office,  during  his  absence  therefrom,  with  a  person  of 
suitable  age  and  discretion,  having  charge  of  the  office,  or 
at  his  residence,  or  his  last  residence  within  the  county, 
with  a  person  of  suitable  age  and  discretion. 

§  1888.  Where  a  public  officer  is  required  to  give  an 
official  bond  to  the  people,  and  special  provision  is  not  made 
by  law,  for  the  prosecution  of  the  bond,  by  or  for  the 
benefit  of  a  person,  who  has  sustained,  by  his  default,  de- 
linquency, or  misconduct,  an  injury,  for  which  the  sureties 
upon  the  bond  are  liable,  such  a  person  may  apply  for  leave 
to  prose<;ute  the  delinquent's  official  bond. 

§  1889.  Sections  one  thousand  eight  hundred  and  eighty 
to  one  thousand  eight  himdred  and  eighty -five  of  this  act, 
both  inclusive,  govern  an  application,  made  as  prescribed 
in  either  of  the  last  three  sections,  and  each  action  brought 
pursuant  to  an  order  made  thereupon,  as  if  the  delinquent 
offibcer  and  his  sureties  were  named  therein  instead  of  the 
sheriff  and  his  sureties. 

§  1890.  A  receiver,  an  assignee  of  an  insolvent  debtor, 
or  a  trustee  or  other  officer,  appointed  by  a  court  or  a  judge, 
is  a  public  officer,  within  the  meaning  of  the  last  section 
but  one ;  but  where  he  was  appointed  6y  or  pursuant  to  the 
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order  of  a  court,  or  in  a  special  proceeding  specified  in  title 
twelfth  of  chapter  seventeenth  of  this  act,  the  application 
for  leave  to  prosecute  his  official  bond  must  be  made  to  the 
court  by  which,  or  pursuant  to  whose  order,  he  was  ap- 
pointed, or  in  which  the  judgment  was  rendered,  as  the 
case  may  be.  An  acdon,  brought  as  prescribed  in  this  sec- 
tion, must  be  brought  in  the  court  to  which  application  is 
made  for  leave  to  bring  it. 

§  1891.  Where  the  default,  by  reason  of  which  an  8Miic6«7. 
application  for  leave  to  prosecute  an  official  bond  is  made, 
as  prescribed  in  this  article,  consists  of  the  non-payment  of 
money,  and  special  provision  is  not  otherwise  made  by  law, 
the  applicant  must  prove  a  demand  of  the  money  from  the 
officer,  or  that  a  demand  cannot  be  made,  with  due  dili- 
gence. But  such  proof  is  not  necessary,  where  the  appli- 
cant has  recovered  a  Judgment  against  the  officer. 

§  1808.  An  application  for  leave  to  prosecute  an  official  isMito.70. 
bond,  as  prescribed  in  this  article,  may  be  made  without 
notice ;  but,  in  that  case,  the  officer,  or  either  of  his  sureties, 
may  apply,  upon  notice,  to  vacate  an  order  permitting  the 
applicant  to  maintain  an  action,  upon  any  ground,  showing 
that  it  ought  not  to  have  been  granted. 

ARTICLE  THIRD. 

Action  by  a  pktvatb  Pekson  for  a  Penalty  ob 
Forfeiture. 

$  1893.  Action  by  person  specially     $  1896.  Id. ;  when  not  barred  by  a 
asgrievea.  coliaslve  recovery. 

1894.  Action     by   common    in-         1897.  Indorsement    upon    sun- 
former,  mons. 
1805.  Id. ;  service  of  summons.          1896.  When  part  of  a  penalty 

may  oe  recovered. 

§  1803.  Where  a  penalty  or  forfeiture  is  given,  by  a 
statute,  to  a  person  aggrieved  by  the  act  or  omission  of 
another,  the  person  to  whom  it  is  given,  may,  if  it  is 
pecuniary,  maintain  an  action  to  recover  the  amount 
thereof ;  or,  if  it  consists  of  the  forfeiture  of  a  chattel,  he 
may  maintain  an  action  to  recover  the  chattel,  or  its  value, 
or  other  damages,  as  the  case  requires. 

§  1804.  Where  a  penalty  or  forfeiture  is  given,  by  a 
statute,  to  any^  person  who  sues  therefor,  an  action  to  re- 
cover it  may  lie  maintained  by  any  person,  in  his  own 
name ;  but  the  action  cannot  be  compromised  or  settled, 
without  the  leave  of  the  court  in  which  it  is  brought. 

§  1896.  The  summons  in  an  action,  brought  as  pre- 
scribed in  the  last  section,  can  be  served  only  by  an  officer, 
authorized  by  law  to  collect  an  execution,  issued  out  of  the 
same  court.  The  summons,  when  issued,  cannot  be  coim- 
termanded  by  the  plaintiff,  before  the  service  thereof ;  and 
Immediately  after  it  has  been  served,  the  officer,  who  served 
it,  must  file  it,  with  his  certificate  of  s^vice,  in  the  office 


Digitized  by  VjOOQ  IC 


S8ld.87. 


U  DAMAGES  FOR  WRONGS.   §§1896-1900 

of  the  clerk,  or  deliver  it,  with  a  like  certificate,  to    the 
magistrate  by  whom  it  was  issued  ;  as  the  case  requires. 

§  1896.  In  an  action  to  recover  a  penalty  or  foifeiture, 
given  by  a  statute,  brought  by  any  person,  other  than  the 
person  aggrieved  or  a  public  officer,  the  plaintiff  may  re- 
cover, notwithstanding  the  recovery  of  a  judgment,  for  or 
against  the  defendant,  in  an  action  brought  therefor  by 
another  person,  if  he  establishes  that  the  former  judgment 
was  recovered  coUusively  and  fraudulently. 
ijS^^*  ^^'        §  1897.  In  an  action  to  recover  a  penaltv  or  forfeiture. 
^Hnn,  112.   g^* ven  by  a  statute,  if  a  copy  of  the  complaint  is  not  delivered 
Id.  2:1.*    '^   to  the  defendant  with  a  copy  of  the  summons,  a  general 
9  CiT.  Pro.   reference  to  the  statute  must  be  endorsed  upon  the  copy  of 
M  26«  ^^®  summons  so  delivered,  in  the  following  form,  *'  Accord- 

15*  Abb.  N.   ing  to  the  provisions  of,"  etc. ;  adding  such  a  description  of 
c.  *Ji.  the  statute,  as  will  identify  it  with  convenient  certainty. 

»  N  *Y         ^^^  ^^^  spwecif jdng  the  section,  if  penalties  or  forfeitures 
state  Rep.   are  given,  in  different  sections  thereof,  for  different  acts  or 
_W7.   omissions. 

§  1898.  Where  a  statute  gives  a  pecuniary  penalty  or 
forfeiture,  not  exceeding  a  specified  sum.  an  action  may  be 
maintained  to  recover  the  sum  specified ;  and  the  court, 
jury,  or  referee,  by  which  or  by  whom  the  iwues  of  fact 
are  tried,  or,  where  judgment  is  taken  by  default  for  fail- 
ure to  appear  or  plead,  the  damages  are  ascertained,  may 
award  to  the  plaintiff  the  whole  sum,  or  such  a  part  thereof, 
as  it  or  he  deems  proportionate  to  the  offence. 

ARTICLE  FOURTH. 
Certain  Actions  to  recover  Damages  for  Wrongs. 

I  1809.  Civil  and  criminal  prose-  %  1008.  Id.;  for  whose  benefit. 

cations  not  merged.  1904.  Id. ;  amount  of  recoverj. 

1000.  Action  for  suing,  etc.,  in  1005.  Next  of  kin  defined. 

name  of  another.  Made  1006.  Action   for  slander  of  a 

also  a  misdemeanor.  woman. 

3001.  Treble  and  other  increased  1007.  When  action  for  libel  can- 
damages   to   be  recov-  not  be  maintained, 
ered.  1006.  The  last  section  qualified. 

1000.  Action  for  causing  death 
by  negligence,  etc. 

§  1890.  Where  the  violation  of  a  right  admits  of  a 
civil  and  also  of  a  criminal  prosecution,  the  one  is  not 
merged  in  the  other. 

§  1900*  If  a  person,  vexatiously  or  maliciously,  in  the 
name  of  another  hut  without  the  ratter's  consent,  or  in  the 
name  of  an  unknown  person,  commences  or  continues,  or 
causes  to  be  commenced  or  continued,  an  action  or  special 
proceeding,  in  a  court,  of  record  or  not  of  record,  or  a 
special  proceeding  before  a  judge  or  a  justice  of  the  peace ; 
or  takes,  or  causes  to  be  taken,  any  proceeding,  in  the 
course  of  an  action  or  special  proceeding  in  such  a  court, 
or  before  such  an  officer,  either  before  or  after  judgment  or 
oUier  final  determination ;  «a  action*  to  recoyer  damages 
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therefor,  may  be  maiDtained  against  him,  by  the  adverse 
party  to  the  action  or  special  proceeding ;  and  a  like  action 
may  be  maintained  by  the  person,  if  any,  whose  name  was 
thus  used.  He  is  also  guilty  of  a  misdemeanor,  punish* 
able  by  imprisonment,  not  exceeding  six  months. 

§  1901.  In  an  action,  brought  by  the  adyerse  party,  as 
prescribed  in  the  last  section,  the  plaintiff,  if  he  recovera 
final  Judgment,  is  entitled  u>  recover  treble  damages.  In 
an  action,  brought  by  the  person  whose  name  was  used, 
as  prescribed  in  the  last  section,  the  plaintiff  is  entitled  to 
recover  his  actual  damages,  and  two  hundred  and  fifty 
dollars  in  addition  thereto. 

§  1908.  The  executor  or  administrator  of  a  decedent,  i«  Abb.  N. 

who  has  left,  him  or  her  surviving,  a  husband,  wife,  or  JifrV  «m 

next  of  kin,  may  maintain  an  action  to  recover  damages  JJo  lit  bSt 

for  a  wrongful  act,  neglect,  or  default,  by  which  tbede-  una.  64^ 

cedent's  death  was  caused,  against  a  natural  person  who,  20  N.  T. 
or  a  corporation  which,  would  have  been  liable  to  an  action     ^^^  ^^ 

in  favor  of  the  decedent,  by  reason  thereof,  if  death  had  29Abb.N.o 

not  ensued*     Such  an  action  must  be  commenced  within  29iii. 

two  years  after  the  decedent's  death.  JJ/*****^-^* 

§  1908.  Thedamaees  recovered  in  an  action,  brought  i*^^^*'^- 
as  prescribed  in  the  wst  section,  are  exclusively  for  the     state  Rep 
benefit  of  the  decedent's  husband  or  wife,  and  next  of  kin ;  iH 

and,  when  they  are  collected,  they  must  be  distributed' bv 
the  plaintiff,  as  if  they  were  unbequeathed  assets,  left  in  his 
hands,  after  payment  of  all  debts,  and  expenses  of  adminis- 
tration. But  the  plaintiff  may  deduct  therefrom  the  ex- 
penses of  the  action,  and  his  commissions  upon  the  resi- 
due ;  which  must  be  allowed  by  the  surrogate,  upon  notice, 
given  in  such  a  manner  and  to  such  persons,  as  the  surro- 
gate deems  proper. 

I  1904.    [Am*d  1895,  amendmeni  to  take  effect  January  1,   u  Abb.N.a 
1896.*]     The  damages  awarded  to  the  plaintiff  may  be  such   49ft. 
a  sum  as  the  juiy,  upon  a  writ  of  inquiry,  or  upon  a  trial,  or,    \\^  ?d^iSS** 
where  issues  of  f  ct  are  tried  without  a  jury,  the  court  or  the  »  Abb.N.O. 
referee,  deems  to  be  a  fair  and  juste  mpensation  for  the  pecu-   »in. 
niiiry  injuries,  resulting  from  the  decedent's  death,  to  the 
portion  or  persons,  for  whose  benefit  the  actiofi  is  brought. 
When  final  judgment  for  the  plaintiff  is  rendered,  the  clerk 
must  add  tu  the  sum  so  awarded,  interest  thereupon  from  the 
decedent's  le  ith,  and  include  it  in  the  judgment.    The  in. 
quisition.  verdict,  repcrt,  or  decision  may  specify  the  day 
fr.)m  which  interest  is  to  be  computed;  if  it  omits  so  to  do, 
the  d  ly  m  ly  be  determined  by  the  clerk,  upon  affidavits. 

§  1955.     The  term,  **next  of  kin,"  as  used  in  the  fore-   31  .^^  «  n 
going  section*?,  has  the    meaning  specified  in  section  one    ^149.     *    * 
th^us^ni  eight  hundred  and  seventy  of  this  act.  liaN.T.aoo. 

{  t90B»     In  an  action  of  slander,  brought  by  a  woman,    138N.Y.51T. 
for  words  imputing  unchastity  to  her.  it  is  not  necessary  to 

*The  liioitation  of  The  atnoiiiit  recoverable Tn  ^cUodb  for^iuajeii 
for  iMJ'jrl  •«  re-iuitiDR  in  death  waa  abrogated  by  AHiolc  I,  •'  cllon  18,  of 
tbe  Oonstitatioa  adopted  in  1834.    ThU  proviplon  of  the  Coi;i>titutioii^^T^ 
WMit  Into  effect  January  J,  V.96.     C  946,  L.  18»6  an  ending  f  1904  of  thS*-^^^^ 
tirde  of  Civil  Procedure  doea  not.  so  far  as  1 1904  is  ooiic«m«4l,  go  into 
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allege  or  prove  special  damages.  If  the  plaintiff  is  married, 
the  damages  recovered  are  her  separate  property. 
45Hao,l!M).  §  1007.  An  action,  civil  or  criminal,  cannot  be  main- 
tained  against  a  reporter,  editor,  publisher,  or  proprietor 
of  a  newspaper,  for  the  publication  therein  of  a  fair  and 
true  report  of  any  judicial,  legislative,  or  other  public  and 
official  proceedings,  without  proving  actual  malice  in 
making  the  report. 

§  1008.  The  last  section  does  not  apply  to  a  lil)cl,  con- 
tained in  the  heading  of  the  report ;  or  in  any  other  matt<?r. 
added  by  any  person  concerned  in  the  publication  ;  or  in 
the  report  of  any  thing  said  or  done,  at  the  time  and  place 
of  the  public  and  official  proceedings,  which  was  not  a  part 
thereof. 

ARTICLE  FIFTH. 

MiSCBLLANBOnS  ACTIONS  AND  RIGHTS  OF  ACTION. 

$  1900.  When  transfereo  of  claim  §  1913.  Action     upon    judgment 

or  demand    may   Bue.  regulated. 

Rights  of  defendant, etc.  1914.  Ancillary  action  for  dls- 

1910.  What  claimt>  or  demands  covery  abolished. 

may  be  transferred.  1015.  Action  upon  a  penal  bond. 

1911.  Id. ;   cause  of  action  for  1916.  Action  by  surety  or  tms- 

UBury.  tee  to  recorer  coj^ts,  etc. 

1912.  Judgmnent ;  when  assign-  1917.  Action  npon  lost  negotlA- 

able.  ble  paper. 

1918.  The  last  section  qualified. 

9  Misc.  71.  §  1900.  Where  a  claim  or  demand  can  be  transferred, 
the  transfer  thereof  passes  an  interest,  which  the  transferee 
may  enforce  by  an  action  or  special  proceeding,  or  inter- 
pose as  a  defence  or  counterclaim,  in  his  own  name,  as  the 
transferor  might  have  done ;  subject  to  any  defence  or 
counterclaim,  existing  against  the  transferor,  before  notice 
of  the  transfer,  or  against  the  transferee.  But  this  section 
does  not  apply,  where  the  rights  or  liabilities  of  a  party  to 
a  claim  or  demand,  which  is  transferred,  are  regulated  by 
special  provision  of  law  ;  nor  does  it  vary  the  rights  or  lia- 
bilities of  a  party  to  a  negotiable  instrument,  which  is  trans- 
ferred. 
80  Hun,  391.  §  1010.  Any  claim  or  demand  can  be  transferred,  ex* 
cept  in  one  of  the  following  cases : 

1.  Where  it  is  to  recover  damages  for  a  personal  injury, 
or  for  a  breach  of  promise  to  marry. 

2.  Where  it  is  founded  upon  a  grant,  which  is  made 
void  by  a  statute  of  the  State  ;  or  upon  a  claim  to  or  inter- 
est in  real  property,  a  grant  of  which,  by  the  transferor, 
would  be  void  by  such  a  statute. 

8.  Where  a  transfer  thereof  is  expressly  forbidden  by  a 
statute  of  the  State,  or  of  the  United  States,  or  would  con- 
travene public  policy. 
fIN.Y.  §1911.  A  cause  of  action  to  cancel,  or  otherwise  affect, 

Stat«  Rep.   an  instrument  executed,  or  an  act  done,  as  security  for  a 
*'•   usurious   loan  or  forbearance,  can  be  thus  transferredf 
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where  the  instnunent  or  act  creates  a  specific  charge  upon 
property,  which  is  also  transferred  in  disaffirmance  (hereof, 
and  not  otherwise ;  but,  in  that  case,  the  transferee  does 
not  succeed  to  the  right,  conferred  by  statute  upon  the 
borrower  to  procure  relief,  without  paying,  or  offering  to 
pay,  any  part  of  the  sum  or  thing  loaned. 

§  1 9 1 2.  A  judgment  for  a  sum  of  money,  or  directing  the  72  Han,  668 
payment  of  a  sum  of  money,  recovered  upon  any  cause  of 
action,  may  be  transferred ;  but  if  it  is  vacated  or  reverced, 
the  transfer  thereof  does  not  transfer  the  cause  of  action, 
unless  the  latter  was  transferable  before  the  judgment  was 
recovered. 

§  19id*     [Am'd  1896. 1     Except  in  a  case  whereitis  other   29  Hon,  851. 
wise  specially  prescribed  in  this  act,  an  action  upon  a  jndg-  80 IJ-  ^^'* 
meat  for  a  sam  of  money,  rendered  in  a  court  of  record  of  S^®****  ^^ 
the  state,  can  not  be  maintained  between  the  original  parties 
to  the  J  adgment,  unless,  either  : 

1.  (yew,  added  189t5,  (0  take  ^td  Sepiimhtr  1, 1896.1  Ten 
years  nave  elapsed  since  the  docketing  of  sach  judgment;  or, 

2.  It  was  rendered  against  the  defendant  by  oefaalt,  for 
want  of  nn  appeacance  or  pleading,  and  the  summons  was 
served  upon  him  otherwise  than  personally;  or, 

3.  The  court  in  which  the  action  is  brought  has  previously 
made  an  order  granting  leave  to  bring  it.  Notice  of  the  ap- 
plic  ition  for  such  an  order  must  be  given  to  the  adverse  party, 
or  the  person  proposed  to  be  made  the  adverse  party,  person- 
ally, unless  it  satisfactorily  appears  to  the  court  that  personal 
notice  can  not  be  given  with  due  diligence,  in  which  case 
notice  may  be  given  in  such  a  manner  as  the  court  directs. 

§  1914*  An  action  cannot  be  maintained,  to  obtain  a  si  Abb.  N. 
discovery  under  oath,  in  aid  of  the  prosecution  or  defence  c.  478. 
of  another  action.  ^  ^^-  '*'^^- 

§  1916*  A  bond  in  a  penal  sum,  executed  within  or  a7Iliui,r3S. 
without  the  State,  and  containing  a  condition  to  the  effect,    |^'^«*^*,)J' 
that  it  is  to  be  void,  upon  performance  of  any  act,  has  the    *^    ^'    * 
same  effert,  for  the  purpose  of  maintaining  an  action  or 
special  proceeding,  or  two  or  more  succes.«!ve  actions  or 
special  proceedings  thereupon,  as  if  it  contained  a  covenant 
to  pay  the  sum,    or  to  perform  the  act,  specified  in  the 
condition  thereof.     But  the  damages  to  be  recovered  for  a 
breach,  or  puccessive  breaches,  of  the  condition,  cannot,  in 
the  aggregate,  exceed  the  penal  sum,  except  where  the  con- 
dition is  for  the  payment  of  money  ;  in  which  case,  they 
cannot  exceed  the  penal  sum,  with  interest  thereupon,  from 
the  time  when  the  defendant  made  default  in  the  perform- 
ance of  the  condition. 

§  1916.  A  surety,  Including  a  drawer  or  indorser,  may  51  h^^^  30. 
recover,  in  an  action  against  his  principal ;  and  an  executor, 
administrator,  or  other  trustee,  may,  where  the  trust  estate 
Is  insufficient  to  reimburse  him,  recover,  in  an  action  against 
the  beneficiary  whom  he  represents ;  his  reasonable  costs 
and  other  expenses,  incurred  necessarily  and  in  good  faith^ 
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in  the  prosecution  or  defence,  by  the  express  or  implied 
consent  of  the  principal  or  beneficiary  of  an  action  or  special 
proceeding,  relating  to  the  demand  secured,  or  to  the  trust 
estate,  as  the  case  requires.  This  section  does  not  affect 
any  special  agreement  reiating  to  those  costs  and  expenses. 
ld6N.Y.4M  §  1917*  Where  it  appears,  upon  the  trial  of  an  action, 
that  a  negotiable  promissory  note  or  bill  of  exchange,  upon 
which  the  action,  or  a  counterclaim  interposed  in  the 
action,  is  founded,  was  lost,  while  it  belonged  to  the  party 
claiming  the  amount  due  thereupon,  he  may  prove  the  con- 
tents thereof,  by  parol  or  other  secondary  evidence,  and 
may  recover  or  set  off  the  amount  due  thereupon,  as  if  it 
was  produced.  But  for  that  purpose,  he  must  give  to  the  ad- 
verse party  a  written  undertaking,  in  a  sum  fixed  by  the 
judge  or  the  referee,  not  less  than  twice  the  amoufit  of  the 
note  or  bill,  with  at  least  two  sureties,  approved  by  the 
judge  or  the  referee,  to  the  effect,  that  he  will  indemnify 
the  adverse  party,  his  heirs  and  personal  representatives, 
against  any  claim  by  any  other  pet  son,  on  account  of  the 
note  or  bill,  and  against  all  costs  and  expenses,  by  reason 
of  such  a  claim. 

§  1018.  But  where  an  acMon  is  prosecuted  or  defended 
by  the  people  of  the  State,  or  by  a  public  ofl3cer  in  their 
behalf,  the  people,  or  the  public  oflScer,  may  prove  the  con- 
tents of  a  lost  note  or  bill  of  exchange,  by  parol  or  other 
secondary  evidence,  and  may  recover  or  set  off  the  amount 
due  thereupon,  without  giving  any  security  to  the  adverse 
party. 

TITLE  V. 
Other  actions  by  ar  against  particular  parties. 


Abtioui  1.  Action  bv  or  against  an  unincorporated  association. 
Actions  W  or  I      ■ 
pal  ofncers. 


2.  Actions  W  or  against  certain  coanty,  town,  and  manicU 


8.  Actions,  and  rights  of  action,  against  and  between  joint 
debtors. 

ARTICLE  FIRST. 

Action  by  ob  against  an  unincokporated 
Association. 

S 1010.  Actions,  etc.,  by  or  against  $  1029.  Sa1)eeqaent  action  against 

asi^octations  of  s^ven  or  members, 

more  persons.  1983.  This    article   permissiye: 

IttW.  Proceedings    in    case    of  effect  upon   statute  of 

death,  etc.  limitations. 
IWl.  Effect  of  judgment ;   ere-  1924.  When   objection   of  mis- 
cation  thereupon.  nomer,  etc.,    of  partiee 

not  available. 

10  Abb.  N.  §  1919.  An  action  or  special  proceeding  may  be  main- 

C.  25i.  *     '  tained,  by  tlie  president  or  treasurer  of  an  unincorporated 

5  Civ.  Pk>.  association,  consisting  of  seven  or  more  persons,  to  recover 

SiHan  575.  ^^y.  Property,  or  upon  any  cause  of  action,  for  or  upon 

as  Id.  S16.  which  all  the  associates  may  maintain  such  an  action  or 
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BpecJal  proceeding,  by  reason  of  their  interest  or  ownership  8  CW,  Pra 
therein,  either  jointly  or  in  common.     An  action  or  special    \^\^^  t^ 
proceeding  may  be  maintained,  against  the  president  or  c  «. 
treasurer  of  such  an  association,  to  recover  any  property,    21  Id!  80. 
or  upon  any  cause  of  action,  for  or  upon  which  the  plain-  iMN.T.asai 
tiff  may  maintain  sucli  an  action  or  special  proceeding,  ^^^^v  ^'g 
against  all  the  associates,  by  reason  of  their  interest  or  934. 
ownership,  or  claim  of  owner-hip  therein,  either  jointly  or 
in  common,  or  their  liability  therefor,  either  jointly  or 
severally.    Any  partnership,  or  other  company  of  persons, 
which  has  a  president  or  treasurer,  is  deemed  an  associa- 
tion, within  the  meaning  of  thii  section. 

§  1980.  The  death  or  legal  incapacity  of  a  member  of 
the  association  does  not  affect  an  action  or  special  proceed- 
ing, brought  as  priscribed  in  the  last  section.  If  the 
officer,  by  or  against  whom  it  is  brought,  dies,  is  removed, 
resigns,  or  becomes  otherwise  incapacitated,  during  the 
pendency  thereof,  the  court  must  mase  an  order,  directing 
It  to  be  continued  by  or  against  his  successor  in  office,  or 
an^  other  officer,  by  or  against  whom  it  might  have  been 
onginally  commenced. 

g  102 1,  In  such  an  action,  the  officer  against  whom  it 
is  brought  cannot  be  arrested  ;  and  a  jud^ent  against  him 
does  not  authorize  an  execution  to  be  issued  against  his 
roperty,  or  his  person ;  nor  does  the  docketing  thereof 
ind  his  real  property  or  chatteh  real.  Where  such  a  judg- 
ment is  for  a  sum  of  money,  nn  execution  issued  thereupon 
must  require  the  sheriff  to  Fatisf  v  the  same,  out  of  any  per- 
sonal property  belonging  to  the  association,  or  owned, 
jointly  or  m  common,  by  all  the  members  thereof,  omitting 
any  direction  respecting  real  property. 

§  1988.  Where  an  action  has  been  brought  against  an  39Abb.N.a 
officer, or  a  countercl  i  im  has  been  made,  in  an  action  brought  ^^* 
by  an  officer  as  prescribed  in  the  last  three  sections,  another 
action,  for  the  same  cause,  shall  not  be  brought  against  the 
members  of  the  association,  or  any  of  them,  until  after  final 
judgment  in  the  first  action,  and  the  return,  wholly  or 
partly  unsatisfied  or  unexecuted,  of  an  execution  issued 
thereupon.  After  such  a  return,  the  party  in  whose  favor 
the  execution  was  issued,  may  maintain  an  action,  as  fol- 
lows: 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recovering 
upon  a  counterclaim,  he  may  maintain  an  action  against  the 
members  of  the  association,  or,  in  a  proper  case,  against  any 
of  them,  as  if  the  first  action  had  not  been  brought,  or  the 
counterclaim  had  not  been  made,  as  the  case  requires  ;  and 
he  may  recover  therein,  as  pan  of  his  damages,  the  costs  of 
the  first  action,  or  so  much  thereof,  as  the  sum,  collected  by 
virthe  of  the  execution,  was  insufficient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  case  is  not  within 
iubdivision  first  of  this  section,  he  may  mamtain  an  action* 

Digitized  by  VjOOQ  IC 


Dl 


T06  liUNIGIPAL  OFFIOEBS.       §§  1923>1926 

io  redover  tbe  sum  remaiiiing  tiDoolleoted,  against  the  per- 
sons who  oomposed  the  association,  when  the  action  against 
him  was  oommenoed.  or  the  surviyors  of  them. 

Bat  this  section  does  not  affect  the  right  of  the  person,  in 
whose  fayor  the  judgment  in  the  first  action  was  rendered, 
to  enforce  a  bond  or  undertakiog,  giyen  in  the  course  of  the 
proceedings  therein. 

39  Abb.  N.      ^  1928.    Thisartide  does  not  prevent  an  action  from 
0. 884.  being  brought  by  or  agaiost  all  the  members  of  an  assooia- 

Hon,  except  as  prescribed  in  the  last  section.  Where  an  ac- 
tio uia  brought  against  the  members  of  the  association,  as 
prescribed  in  subdiyision  first  of  the  lost  section  the  time 
between  the  commencement  of  the  action  by  or  agaiust  the 
officer,  and  the  return  of  the  first  execution  issned  upon  the 
final  judgment  rendered  therein,  is  not  a  part  of  the  time 
limited  by  law,  for  the  commencement  of  the  second  action. 

§  1924.  Section  one  thousand  eight  hundred  and  thir- 
teen of  this  act  applies  to  an  action  brought,  as  prescribed 
in  the  last  section  out  one,  against  the  members  of  any  asso- 
ciation, which  keeps  a  book  for  the  entry  ot  changes  in  the 
membership  of  the  associati'>n,  or  the  ownership  of  its 
property  and  to  each  book  so  kapt. 

ARTICLE  SECOND. 

Actions   by   ob    against    cebtain    County,     Town,     amd 
Municipal  Officers. 

i  1926.  Action    by     a     taxpayer       8  1929.  Designation  of  such  offl. 
afCiiinBt  a  pablic  officer.  cera  in   the  summoDs, 

1W6.  Aotioni  by  certain  specified       ^^  Su^sorxnay  be  substl- 
offlcers.  tated. 

1927.  Actions  against  stich  offl-  1981.  When  execution  against 

oers.  officer  not  to  issue. 

1928.  The    last    two    sections 

qaalifled. 

97  Hun,  890,      i  1926.     [Am*d  1892.]    An  fiction  to  obtain  a  judgment, 

18  Daly,  16.    preveniiug  waste  of.  or  injnry  to,  the  estate,  funds  or  other 

yjHun.  1.      property  of  a  county,  town,  city  or  incorporated  Tillage  of 

IMW  3«  *  the  State,  may  be  maintained  against  any  officer  thereof,  or 

180  Id!  394.    any  agent,  commissioner,  or  other  person,  acting  in  its  be. 

half,  either  by  a  citizen,  resident  therein,  or  by  a  corpora. 

tion,  who  is  assessed  for  and  is  liable  to  pay,  or,  withiu  one 

year  before  the  commencement  of  the  action,  has  paid,  a  tax 

therein.    This  section  does  not  affect  any  ri^ht  of  action  in 

£av'»r  of  a  county,  city,  town  or  incorporated  village,  or  any 

public  officer. 

7i  Han,  346.  J  1926.  AcUons  by  certAin  »pecifled  officers.  [Ani'd 
1897,  amendment  to  take  effect  iSeptemher  1,  1897.1— An 
action  or  special  proceeding  may  be  muntnincd,  by 
the  tm<*tee  or  trustees  of  a  school  distri'-t ;  the  overseer  or 
oYerseers  <  f  »be  poor  of  a  village,  or  city  ;  the  county  su- 
perintendent or  saperintendents  of  the  poor ;  or  the  super- 
yjsors  of  a  county,  upon  a  contract,  lawfully  made  with 
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those  officers  or  tbeir  predecessors,  in  their  offlcial  onpac  ty  ; 
to  enforce  a  liability  created,  or  a  duty  enjoined,  by  lav, 
up  in  those  officers,  or  th^  body  represented  by  them  ;  to 
recover  a  penalty  or  II  forfeiture  given  to  those  officers  or 
the  body  represented  by  them,  or  t )  recover  damages  for  an 
injury  to  the  property  or  rights  of  those  offi  ers,  or  the 
body  represented  by  them  ;  although  the  cause  of  action 
accrued  before  the  commencement  of  their  term  of  office. 

§  1927*  An  action  or  special  proceeding  may  be  main- 
tained, against  any  of  the  officers  specified  in  tne  last  sec- 
tion, upon  any  cause  of  action,  which  accrues  against  them 
cr  has  accrued  against  their  predecessors,  or  upon  a  con- 
tract made  by  their  predecessors  in  their  offlcial  capacity 
and  within  the  scope  of  their  authority. 

§  1928*  The  last  two  sections  do  not  apply  to  a  case, 
where  it  is  specially  prescribed  by  law,  that  an  action  may 
be  maintained,  bv  or  against  the  body,  represented  by  an 
officer  designated  in  those  sections  ;  but,  in  such  a  case,  the 
prosecution  or  defence  of  the  action,  as  the  case  may  be, 
must  be  conducted  by  the  perscms  then  in  office,  who 
represent  that  body. 

§  1989,  In  an  action  or  special  proceeding,  brought  pur- 
suant to  section  one  thousand  nine  hundred  and  twenty -six 
or  section  one  thousand  nine  hundred  and  twenty -seven  of 
this  act,  the  officer,  by  or  against  whom  it  is  brought,  must 
be  described  in  the  summons,  or  other  process  by  which  it 
is  commenced,  and  in  the  subsequent  proceedings  therein, 
by  his  individual  name,  with  the  addition  of  bis  official 
title.  An  objection,  growing  out  of  an  omission  to  join  any 
officer,  who  ought  to  be  Joined  with  the  others,  must  be 
taken  hjlLe  answer,  or.  in  a  special  proceeding,  before  the 
close  of  the  case,  on  the  part  of  the  defendant :  otherwise 
it  is  waived. 

%  1980.  In  such  an  action  or  special  proceeding,  the  s9Hiui,4l 
court  must,  in  a  proper  case,  substitute  a  successor  in  office,   6  Cit.  Prc^ 
in  place  of  a  person  made  a  party  in  his  official  capacity,   '^* 
who  has  died  or  ceased  to  hold  office  ;  but  such  a  successor 
shall  not  be  substituted  as  a  defendant,  without  his  con- 
sent, unless  at  least  fourteen  days'  notice  of  the  application 
for  the  substitution,  has  been  personally  served  upon  him. 

8  1931*  An  execution  cannot  be  issued  upon  a  judg-  6  civ.  Pm 
ment  for  a  sum  of  money,  rendered  against  an  officer  in  an  ^- 
action  or  special  proceeding,  brought  by  or  against  him,  in   "*^-^"'^ 
his  offlcial  capacity,  pursuant  to  this  article ;  except  where 
it  is  rendered  against  the  trustee  or  trustees  of  a  school  dis- 
trict, or  the  commissioner  or  commissioners  of  highways  of 
a  town.    In  either  of  those  cases,  an  execution  may  be 
issued  against  and  be  collected  out  of  the  property  of  the 
offlcer,  and  the  sum  collected  must  be  allowed  to  him,  in 
the  settlement  of  his  offlcial  accounts,  except  aa  otberwiie 
fpedally  prescribed  by  law. 
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ARTICLE  THIRD. 

Actions  aitd  Rights  of  Action  against  and  bbtwekn 
JOINT  Debtors. 

I  1961.  Jndgment  against  defend-  $  194t  Judgment. 

anta  jointlj    indebted,  1942.  Joint  debtors  maj  corn* 

when  all  are  not  served.  poand  separately.  Mode 

1968.  Effect  of  SDch  Jadgment.  and  effect. 

1964.  Bxecation  ;   indorsement  1948.  Satisf>  ins  judgment. 

therenpon.  1944.  Rights  or  the  debtors  not 
1986.  How  collected.  released. 

1986.  Jndgment.  how  docketed :  194ES.  Action  against  persons  en- 

effect  or  docketing.  gaged  In  trausportation. 

1987.  Action  to  charge  defend-         1946.  Wnen   partner  not  sued 

antsnotpereonalljsnm-  remains  liable. 

rooned.  etc.  1947.  Continuance    of  partner- 

1988.  Complaint  in  such  action.  ship  business  during  ac- 

1969.  Answer.  tion  for  accounting,  etc 
1940.  Provisional  remedies. 

$  1896  Con.      §  1988.  In  an  action,  wherein  the  complaint  demands 
sol.  Act        judgment  for  a  sum  of  money  against  two  or  more  defend- 
mN.T.i91   ants,  alleged  to  be  jointly  indebted  upon  contract,  if  the 
summons  is  served  upon  one  or  more,  but  not  upon  all  of 
the  defendants,  the  plaintiff  may  proceed  against  the  de- 
fendant or  defendants,  upon  whom  it  is  served,  unless  the 
court  otherwise  directs ;  and,  if  he  recovers  final  judgment, 
it  may  be  taken  against  all  the  defendants  thus  jointly  in- 
debted. 
$  1896  Con       §  1988*  Such  a  judgment  is  conclusive  evidence  of  the 
sol.  Act        liability  of  each  defendant,  upon  whom  the  summons  was 
J^iv.  Pro.  personally  served,  or  who  appeared  in  the  action.    Where 
It  is  taken  against  a  defendant,  upon  whom  the  summons 
was  served  by  publication,  or  without  the  State,  pursuant 
to  an  order  for  that  purpose,  it  has  the  ^  effect,  as  against 
that  defendant,  speaflea  in  section  four  hundred  and  forty- 
five  of  this  act    As  against  such  a  defendant,  who  is  id- 
lowed  to  defend  after  judgment,  or  as  against  a  defendant 
not  summoned,  it  is  evidence  only  of  the  extent  of  the 
plaintiff's  demand,  after  the  liabUity  of  that  defendant  has 
been  established,  by  other  evidence. 
$  1895  Con*      §  1984.  An  execution  upon  such  a  judgment  must  beis- 
soi.  Act        sued,  in  form,  against  all  the  defendants ;  but  the  attorney 
for  the  judgment  creditor  must  indorse  thereupon  a  direc- 
tion to  the  uieiiff,  containing  the  name  of  each  defendant, 
who  was  not  summoned,  and  restricting  the  enforcement  of 
the  execution,  as  prescribed  in  the  next  section. 

S  1895  Con.  §  1986.  An  execution  against  the  person,  issued  upon 
sol.  Act  such  a  judgment,  shall  not  be  enforced  against  the  person 
of  a  derendant,  whose  name  is  so  indorsed  thereupon.  An 
execution  against  propertv,  issued  upon  such  a  judgment, 
shall  not  be  levied  upon  the  sole  property  of  such  a  defend- 
ant ;  but  it  may  be  collected  out  of  personal  property, 
owned  by  him,  jointly  with  the  other  defendants,  who  were 
summoned,  or  with  any  of  them  ;  and  out  of  the  real  and 
personal  property  of  the  latter,  or  of  any  of  them. 
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§  1986*  Where  a  judgment  has  been  taken,  as  pre-  f  IMS  Oo» 
scribed  in  section  one  thousand  nine  hundred  and  thirty-  ^^'  ^^ 
two  of  this  act,  the  clerk,  with  whom  the  judgment-roll  is 
filed,  must  write  upon  the  docket,  opposite  or  under  the 
same  of  each  defenaant,  upon  whom  the  summons  was  not 
served,  the  words,  "not  summoned ; "  and  a  like  entiy 
must  be  made  by  each  county  clerk,  with  whom  the  judg- 
ment is  afterwards  docketed.  The  judgment  does  not,  by 
virtue  of  its  being  docketed,  bind  any  real  property,  or 
chattel  real,  owned  by  such  a  defendant  But  this  section 
does  not  affect  the  plaintiff's  right  of  action,  to  charge  the 
judgment  upon  any  real  property. 

I  1987*  After  the  recovery  of  a  judgment  agahist  joint  ffS  N.Y.  66t 
debtors,  as  prescribed  in  section  one  thousand  nine  hundred  1*1 1^  *^« 
and  thirty-two  of  this  act,  an  actiofi  may  be  maintained  by 
the  judgment  creditor,  against  one  or  more  of  the  de- 
fendants, who  were  not  summoned  in  the  original  action, 
to  procure  a  judgment,  charging  his  or  their  property  with 
the  sum  remaining  unpaid  upon  the  original  judgment. 

§  1988*  The  complaint  in  such  an  action  must  be  veri- 
fied; must  contain  an  allegation  that  the  judj^ment  has 
not  been  paid  ;  and  must  state  the  sum,  remaimng  impaid 
thereupon,  at  the  time  of  the  verification. 

g  1989.  The  defendant's  answer  is  restricted  to  de-  t  Civ.  Fra, 
fences  or  counterclaims,  which  he  might  have  made  in  *^ 
the  original  action,  if  the  summons  therdn  had  been  served 
ujKm  him,  when  it  was  first  served  upon  a  defendant 
jointly  indebted  with  him ;  objections  to  the  judgment ; 
and  defences  or  counterclaims,  which  have  arisen  since  it 
was  rendered. 

g  1940*  For  the  purpose  of  obtaining  an  order  of  arrest, 
an  injunction  order,  or  a  warrant  of  attachment,  the  action 
is  regarded  as  being  founded  upon  the  contract,  upon  which 
the  original  judgment  was  recovered, 

g  194 1.  Where  the  judgment  is  in  favor  of  the  plaintiff^ 
it  must  determine  the  sum  remaining  unpaid  upon  the 
ori^al  judgment ;  and  it  may  be  docketed,  and  an  exe- 
cution may  be  issued  thereupon,  as  if  it  was  a  judgment  for  ' 
the  sum  so  remaining  unpaid,  and  the  costs,  if  any.  Costs 
must  be  awarded,  as  if  the  action  was  brought  upon  the 
(original  contract,  and  the  sum  so  remaining  unpaid  had 
been  recovered  therein. 

g  1948*  A  joint  debtor  may  make  a  separate  com-  MHnn.sgo. 
position  with  his  creditor,  as  prescribed  in  this  secdon.   8N.  T.* 
Such  a  composition  discharges  the  debtor  making  it ;  and  ^StS'-Yu^ 
him  only.    The  creditor  must  execute  to  the  compounding  ^n  x  Sopp 
debtor  a  release  of  the  indebtedness,  or  other  instrument  5    '  ' 
exonerating  him  therefrom.    A  member  of  a  partnership 
cannot  thus  compound  for  a  partnership  debt,  imtil  the 
partnership  has  been  dissolved  by  consent  or  otherwise.  In 
that  case  the  instrument  must  release  or  exonerate  him» 
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from  all  liability  incurred  by  reason  of  his  connection  with 
the  partnership.  An  instrument,  specified  in  this  section, 
does  not  impair  the  creditor's  right  of  action  against  any 
other  joint  debtor,  or  his  right  to  take  any  proceeding 
a^inst  the  latter  ;  unless  an  intent  to  release  or  exonerate 
him,  appears  affirmatively  upon  the  f  aCe  thereof. 

TSHuD.i.  §  1043.  An  instrument,  specified  in  the  last  section,  is 
deemed  a  satisfaction-piece,  for  the  purpose  of  discharging, 
afl  prescribed  in  section  one  thousand  two  hundrea  and 
sixty  of  this  act,  the  docket  of  a  judgment,  recovered  upon 
an  indebtedness  released  or  discharged  thereby,  as  far  as 
the  iudgment  affects  the  compoun<iing  debtor.  Where  the 
docket  of  a  judgment  is  discharged  thereupon,  a  special 
entry  must  be  made  upon  the  docket,  to  the  effect,  that 
the  judgment  is  satisfied,  as  to  the  compounding  debtor 
only. 

S  1944.  Where  a  joint  debtor  has  thus  compounded,  a 
joint  debtor,  who  has  not  compounded,  may  make  any 
defence  or  counterclaim,  or  have  any  other  relief,  as  against 
the  creditor,  to  which  he  would  have  been  entitled,  if  the 
composition  had  not  been  made.  He  may  require  the 
compounding  debtor  to  contribute  his  ratable  proportion  of 
the  joint  debt,  or  of  the  partnership  debts,  as  the  case  may 
be,  as  if  the  latter  had  not  been  discharged. 

§  1046.  In  an  action  brought  against  one  or  more 
persons,  engaged,  as  a  joint- stock  association,  partnership, 
or  otherwise,  m  the  periodical  transpK>rtation  oi  passengers 
or  property,  an  objection,  to  any  of  the  proceedings,  cannot 
be  taken  by  a  person  properly  made  a  defendant,  on  the 
ground  that  the  plaintiff  has  joined  with  him,  as  a  defend- 
ant, a  person  not  jointly  engaged  with  him  in  that  business, 
or  on  the  ground  that  the  plaintiff  has  failed  so  to  join  with 
him  a  person  so  jointly  engaged,  unless  the  persons  so  en- 
gaged have,  at  least  thirty  days  before  the  commencement 
of  the  action,  filed  in  the  clerk's  ofi^cc  of  each  county,  in 
which  tliey  transport  passengers  or  property,  a  statement, 
showing  the  names  of  all  of  them.  A  statement  so  filed,  is 
'  conclusive,  for  the  purposes  specified  in  this  section,  as 
against  the  persons  filing  it,  until  thirty  days  after  filing,  in 
like  manner,  a  new  statement,  showing  a  change  of  interest 

29  Abb.  N.O.       §  1 946.  Where,  for  any  cause,  one  or  more  partners  have 
*^*^'  not  been  joined  as  defendants  in  an  action  upon  a  partnership 

liability,  and  final  iudgment  has  been  taken  against  the 
X)er8ons  made  de^ndants  therein,  the  plaintiff,  if  the  judg- 
ment remains  unsatisfied,  may  maintain  a  separate  action 
upon  the  same  demand,  i^inst  each  omitted  partner,  set- 
ting forth  in  the  complaint  the  facts  specified  in  this  sec- 
tion, as  well  as  the  facts  constituting  his  cause  of  action 
upon  the  demand. 
§  1947.  In  an  action  brought  to  dissolve  a  partnership, 
^  or  for  an  accounting  between  partners,  or  affecting  the  co& 
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tinued  prosecution  of  the  business,  the  court  majr,  in  its 
discretion,  bv  order,  authorize  the  partnership  business  to 
be  continued,  during  the  pendency  of  the  action  by  one  or 
more  of  the  partners,  upon  their  executing  and  fihng  with 
the  clerk  an  undertaking,  in  such  a  sum  and  with  such  sure- 
ties as  the  order  prescribes,  to  the  effect  that  they  will  obey 
all  orders  of  the  court,  in  the  action,  and  perform  all  things 
which  the  Judgment  therein  requires  them  to  perform. 
The  court  may  impose  such  other  conditions,  as  it  deems 
proper,  and  it  may  in  its  discretion  at  any  time  thereafter 
require  a  new  undertaking  to  be  given.  The  court  may 
alM)  ascertain  the  value  of  the  partnership  property,  and  of 
the  interest  of  the  respective  partners  by  a  reference  or 
otherwise,  and  may  direct  an  accounting  between  any  of 
the  partners  ;  and  the  judgment  may  make  such  provision 
for  the  payment  to  the  retiring  partners,  for  their  interest, 
and  with  respect  to  the  rights  of  creditors,  the  title  to  the 
partnership  property,  and  otherwise,  as  justice  requires, 
with  or  without  the  appointment  of  a  receiver,  or  a  sale  of 
the  partnership  property. 

CHAPTEE  XVI. 

ACTIONS  m  BEHALF  OF  THE  PEOPLE,  AND 
SPECIAL  PROCEEDINGS  INSTITUTED,  IN 
THEIR  BEHALF,  BY  STATE  WRIT. 

TITLE    I.— -Actions  in  behalf  of  the  people. 
TITLE  n.— Special  procbedikos  instituted  by  statb 
writ. 

TITLE  L 
Actions  in  behalf  of  the  people. 

jLaenctM  1.  Action  against  the  usurper  of  an  office  or  franchise. 

2.  Action  to  vacate  letters  patent. 

8.  Action  for  a  fine,  penalty,  or  forfeiture,  or  npon  a  forfeited 
recognizance. 

4.  Certain  actions,  founded  upon  the  spoliation,  or  other  mis- 
appropriation of  puhlic  property. 

B.  Action  to  recover  property  escheated,  or  forfeited  for 
treason. 

ft.  Miscellaneous  provisions,  relating  to  actions,  etc.,  in  behalf 
of  the  people. 

ARTICLE  FIRST. 

Action    against    the    Usurper  of    an    Office   or 
Franchise. 

§  1M8.  Attorney -General      may       $  1952.  Proceedings     to     obtain 
maintain  action.  books  and  papers. 

IMO.  Proceedings    when    com-  1958.  Damages  ;  how  recovered. 

ElaJnt    names    rightful  1954.  One  action  against  several 
icnmbent.  persons. 

1860.  Action  triable  by  jury.  1955.  When  injunction  may  be 
1961.  Aasumption  of    office  by  granted. 

person  entitled.  1056.  Final  judgment  in  action 


for  usurping  office,  etc. 
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$1948.    [i4m*dl896.]    The  Attorney-General  may  mum- 
t  .in  an  iiction,  upon  his  own  information,  or  n  on  tlio  com- 
plaint of  a  private  person,  in  either  of  the  fol  owing  ca^ea  : 
1.  i^gcdnst  a  person  'whouBurps,  intrndts  iut  *,  or  tmlan-. 
fully  holds  or  exercises  within  the  Btite,  a  franchise,  i  r  a 
public  office,  civil  or  military,  or  an  office  in  a  domestic  cor- 
poration. 
8  App.  DiT.     2.  Against  a  pnblic  officer,  civil  or  military,  who  has  cIodo 
A13.  or  suffered  an  act  wl]dch  by  law  works  a  forfeiture  of  hia 

office. 

3.  Agninst  one  or  more  persons  who  act  as  a  corporation, 
within  the  State,  without  oeing  duly  incorporated  ;  or  exer- 
cise witbin  the  State,  any  corporate  rightis,  p  ivil'  ges,  tx 
franchises,  not  granted  to  them  oy  the  law  of  toe  State. 

4.  [Added  189>>.]  Against  a  foreign  corporation  which 
exercises  within  the  State  any  corporate  rights,  privileges  or 
franchises,  not  granted  to  it  by  the  law  of  this  8tate;  or 
which  with  n  the  State  has  violated  anv  provision  of  law,  or, 
contrary  to  law,  h  is  done  or  ommittea  any  act,  or  liai  rxer- 
cisedaprivi  egeor  franchise^  not  conferred  upon  it  by  the 
law^  (  f  tois  8t.ite,  where,  in  a  similar  cnse,  a  dotnestic  corpor- 
ation would,  in  accordance  with  section  sevente«  n  hundred 
and  nin  ty-eigbt  of  this  net,  be  liable  t3  an  action  to  vac  .te 
its  charter  aid  to  annul  its  existence;  or  which  exeicises 
^  itbin  the  State  a-  y  corpor  »te  rights,  privileges  or  fmnchises 
ia  a  m  inner  contrary  to  the  pubUo  policy  of  the  State. 

I28N.T.129.  §  1949.  In  an  action,  brought  as  prescribed  in  the  last 
section,  for  usurping,  intruding  into,  unlawfully  holding, 
or  exercising  an  office,  the  Attorney-General,  besides  stating 
the  cause  of  action  in  the  complaint,  may,  in  his  discretion; 
set  forth  therein  the  name  of  the  person  rightfully  entitled 
to  the  office,  and  the  facts  showing  his  right  thereto;  and 
thereupon,  and  upon  proof,  by  affidavit,  that  the  defeuvi- 
ant,  by  means  of  his  usuroation  or  intrusion,  has  roceivod 
any  fees  or  emoluments  belonging  to  the  office,  an  order  lo 
arrest  the  defendant  may  be  granted  by  the  court,  or  a 
judge.  The  provisions  of  title  first  of  chapter  seventh  of 
this  act  apply  to  such  an  order,  and  the  proceedings  there- 
upon ana  subsequent  thereto,  except  where  special  provi- 
sion is  otherwise  made  in  this  title.  For  that  purpose,  the 
order  is  deemed  to  have  been  made  as  prescribed  in  section 
five  hundred  and  forty -nine  of  this  act.  Judgment  may  bo 
rendered  upon  the  rieht  of  the  defendant,  and  of  the  party 
so  alleged  to  be  entitled:  or  only  upon  the  right  of  the 
defendant,  as  justice  requires. 

§  1960.  An  action,  brought  as  prescribed  in  this  article, 
is  triable,  of  course  and  of  right,  by  a  jury,  in  like  manner 
as  if  it  was  an  action  specified  in  section  nine  himdred  and 
sixty  eight  of  this  act,  and  without  procuring  an  order,  as 
prescribed  in  section  nine  hundred  and  seventy  of  this 
act. 

§  1961.  Where  final  judgment  is  rendered,  upon  the 
rignt  and  in  favor  of  the  person  so  alle«?ed  to  bo  entitled, 
he  may.  after  taking  the  oath  of  office,  and  giving  an 
official  bond,  as  prescribed  by  law,  take  upon  himself  Hie 
execution  of  the  office.  He  must,  immediately  ther«ifter« 
deoianJ  of  the  defendant  in  the  action,  delivery  of  all  the 


tbe  defendant,  belonging  to  the  of&oo  from  which  tho 
do^enilant  has  been  so  excluded. 

§  1958*  If  the  defendant  refosea  or  neglects  to  deHver 
any  of  the  books  or  papers,  demanded  as  prescribed  In  the 
last  section,  he  is  guilty  of  a  misdemeanor :  and  the  same 
proceedings  must  be  taken,  to  compel  the  delivery  thereof, 
as  are  now  or  shall  hereafter  be  prescribed  by  law,  where  a 
person  who  has  held  an  office,  refuses  or  neglects  to  deliver 
tlie  official  books  or  papers  to  his  successor. 

§1958.  [Am*dlS84.]  Where  final  judgment  has  been  101N.T.88a 
rendered,  upon  the  right  and  in  favor  of  the  person  so 
alleged  to  be  entitled,  he  may  recover,  by  action  against  the 
defendant,  the  damages  which  he  has  stistaiped,  in  con 
sequence  of  the  defendant's  usurpation,  intrusion  into,  un 
lawful  holding,  or  exercise  of  the  office* 

§  1964.  Where  two  or  more  persons  claim  to  be  entitled 
to  the  same  office  or  franchise,  the  Attorney-General  may 
bring  the  action  against  all,  to  deteriaine  their  respective 
rights  thereto. 

§  1945.  [Am'd  1896.]  In  an  action  brought  as  specified 
in  sabdivisions  third  or  fourth  of  section  nineteen  hundred 
and  forty-eight  of  this  act,  the  Anal  judgment  in  favor  of  the 
plaintiff  must  perpetually  restrain  the  defendant  or  defend- 
ants from  the  commission  or  continuance  of  the  act  or  acta 
complained  of.  A  temporary  injunction  to  restrain  the  com- 
mission or  continuance  thereof  may  be  granted,  upon  proofs 
by  affidavit,  that  the  defendant  or  defendants  have  violated 
any  of  the  provisions  of  either  of  thesiid  subdivisions  third 
or  fourth  ol  section  nlnteen  hundred  and  forty-eight  of  this 
act.  The  provisions  of  title  second  of  chapter  seventh  of 
this  act  apply  to  such  a  temporary  injunction,  and  the  pro- 
ceedings tnereupon,  except  where  provision  is  otherwise 
m^de  in  this  title.  For  that  purpose,  the  injunction  order 
is  deemed  to  have  been  granted  as  prescribed  in  section  six 
hundred  and  three  of  this  act  In  the  trial  of  an  action 
brought  as  prescribed  in  subdivisions  third  or  fourth  of 
Boction  nineteen  hundred  nnd  forty- eight  of  tbis  act,  a 
party  or  a  witness  is  not  excused  from  answering  a  (question 
on  the  ground  that  such  answer  wiU  tend  to  incriminate 
him;  but  such  answer  can  not  be  used  as  evidence  ajgainst 
the  person  so  answering  in  a  criminal  action  or  oriminal 
proceeding. 

§  1956.  In  any  other  action,  brought  as  prescribed  in  ia8N.T.i2ft 
this  article,  where  a  defendant  Is  adjudged  to  be  guilty  of 
usurping  or  intrudinj;  into,  or  unlawfully  holding  or  ezer* 
cising,  an  office,  franchise,  or  privilege,  final  judgmentmust 
be  rendered,  ousting  and  excluding  him  therefrom,  and  in 
favor  )f  the  people  or  the  relator,  as  the  case  requires,  for 
the  costs  of  the  action.  As  a  part  of  the  final  iudgment, 
the  court  may.  in  its  discretion,  alsoawanl.  that  the  defend- 
ant, or,  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them,  pay  to  the  people  a  fine,  not  exceeding 
two  thousand  dollars.  The  judgment  for  the  fine  may  be 
docketed,  and  execution  may  be  issued  thereupon,  in  favor 
of  the  people,  as  if  it  had  been  rendered  in  an  action  to 
recover  the  fine.  The  fine,  when  collectedi  must  be  paid 
into  the  tieaflury  of  the  State.  ooqIc 
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ARTICLE  SECOND. 

AcnON  TO  VACATE  LBTTEBS-PATBirr. 

I  1987.  Wlien  Attorney  -  General       $  1669.  Copy  of  judgment  roll  to 
m6y  maintain  action.  .    be  flled,  etc 

1968.  Action  triable  by  jury.  I960.  Transcript  to  be    lent  to 

county  clerk,  etc. 

§  1967*  The  Attorney-GeDeral  may  maintain  an  action 
to  vacate  or  annul  letters-patent,  granted  by  the  people  of 
the  State,  in  either  of  the  following  cases : 

1.  Where  they  were  obtained  by  means  of  a  fraudulent 
suggestion,  or  concealment  of  a  material  fact,  made  by,  or 

■  with  the  knowledge  or  consent  of,  the  person  to  whom  they 
were  issued. 

2.  Where  they  were  issued  in4gnorance  of  a  material  fact, 
or  through  mistake. 

8.  Where  the  patentee,  or  those  claiming  under  him,  have 

done  or  omitted  an  act,  in  violation  of  the  terms  and  con- 

;  ditions  upon  which  the  letters-patent  were  granted,  or  have, 

*  by  any  other  means,  forfeited  the  interest  acquired  under 

the  same. 

Whenever  the  Attorney-General  has  good  reason  to  be- 
lieve, that  any  act  or  omission,  specified  in  this  section,  can 
'  be  proved,  and  that  the  person  to  be  made  defendant  has 
no  sufficient  legal  defence,  he  must  commence  such  an 
action. 

§  1958.  An  action,  brought  as  prescribed  in  this  article. 
Is  triable,  of  course  and  of  ri^ht,  by  a  Jury,  as  if  it  was  an 
action  specified  in  section  nme  hundred  and  sixty-sight  of 
this  act,  and  without  procuring  an  order,  as  prescribed  in 
section  nine  hundred  and  seventy  of  this  act 

§  1959.  Where  final  judgment,  vacating  or  annulling 
letters  patent,  is  rendered  m  an  action,  brought  as  preBcribed 
in  the  last  section,  the  Attorney-General  must  cause  a  copy 
of  the  judgment-roll  to  be  forthwith  filed  in  the  office  of 
the  secretary  of  State ;  who  must  make  an  entry,  in  the 
records  of  the  commissioners  of  the  land  office,  stating  the 
substance  and  effect  of  the  judgment,  and  the  time  when 
the  judgment-roll  was  filed.  The  real  property,  granted  by 
those  letters-patent,  may  thereafter  be  disposed  of  by  the 
commissioners  of  the  land  office,  as  if  the  letters-patent  had 
not  been  issued. 

§  1960.  Immediately  after  making  the  entry  prescribed 
in  the  last  section,  the  secretary  of  State  must  transmit  a 
certified  transcript  thereof  to  the  clerk,  or  the  register,  as 
the  case  requires,  of  each  county,  in  which  the  real  prop- 
erty affected  by  the  judgment  is  situated.  The  clerk  or 
register  must  file  it ;  and,  if  the  letters-patent  are  recorded 
in  his  office,  he  must  note  the  contents  of  the  transcript  in 
the  margin  of  the  record. 
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ARTICLE  THIRD. 
Action  for  a  Fiwb,   Penalty,   or  Forfeiture,  or 

UPON  A  FORFBITBD  RECOGNIZANCE. 

f  1961.  When  action  cannot  be  %  196&  Becognizance ;  how  for- 

maintainefl.  feited. 

1999.  Action  for  forfeltnre,  etc.  1966.  Action  on  reco^izance. 

19ti8.  Money  recovered;    how  1967.  Money  received  by  dia- 

diapoeed  of.  trict-attomey ;  how  dia- 

ir64.  Certain  proceedlns^  in  the  poeed  of. 

action  regulated.  1968.  i>ii>trict-aitomey  to  render 

accoant 

§  ltttfl#  [i4m'dl895,  amendmtniio  take  effect  January  1,  |  uao,  Con 
1896.  ]  Whenever,  by  the  decision  of  the  appellate  division  ■ol-  Act. 
of  the  supreme  court,  a  construction  is  ^ven  to  astitute,  an 
act  done,  in  good  faith,  and  in  conformity  to  that  construe* 
tion,  after  the  decision  was  made,  and  before  a  reversal 
thereof  by  th^  court  of  appeals,  is  so  far  valid  that  the  party* 
doing  it  is  not  liable  to  any  penalty  or  forfeiture,  for  hu  act 
that  was  adjudged  lawful  by  the  decision  of  the  court  below. 
But  this  section  does  not  control  or  affect  the  decision  of  thd 
court  c.f  appeals,  upon  an  appeal  actually  taken  before  the 
reversal. 

§  1968.  Where  real  or  pereonal  property  has  been  for- 
feited, or  a  penalty  incurrea,  to  the  people  of  the  State,  or 
to  an  officer,  for  their  use,  pursuant  to  a  provision  of  law, 
the  Attorney-General,  or  the  district-attorney  of  the  county 
in  which  the  action  is  triable,  must  bring  an  action  to  re^ 
cover  the  property  or  penalty,  in  a  court  having  jurisdiction 
thereof.  Where  the  supreme  court  and  a  justice's  court 
have  concurrent  jurisdiction  of  the  action,  it  may  be 
brought  in  either,  at  the  election  of  the  AttomeyQeneral 
or  distiict-attorney.  A  recoveiy  in  such  an  action  bars  a 
recovery,  in  any  other  action,  brought  for  the  same  cause. 

§  1968.  Money  recovered  in  such  an  action,  which  is  not 
otherwise  specially  granted  or  appropiiated  by  law,  must, 
when  collected,  be  paid  into  the  treasury  of  the  8tate. 

g  1964.  Sections  one  thousand  eight  hundred  and  ninety 
seven  and  one  thousand  eight  hundred  and  ninety-eight  of 
this  act  apply  to  an  action,  brought  as  prescribed  in  the  last 
two  sections. 

§  1966.  Where  the  condition  of  a  recognizan-"^  is 
broken,  an  order  of  the  court,  directing  the  prosecution  of 
the  recognizance,  is  a  sufficient  forfeiture  thereof. 

§  1966.  Where  a  recognizance  to  the  people  is  forfeited,  40  Hub,  197. 
the  district-attorney  of  (he  county  in  which  it  was  taken, 
must,  unless  the  court  otherwise  directs,  forthwith  bring  an 
action  to  recover  the  penalty  thereof.  It  is  not  necessary, 
in  such  an  action,  to  allege  or  prove  any  damages,  by 
reason  of  the  breach  of  the  condition  ;  but  where  the  people 
are  entitled  to  judgment  therein,  they  must  have  judgment 
absolute,  for  the  penalty  of  the  recognizance 
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^  1067,  Within  thirty  days  after  a  district-attorney  re- 
ceives or  collects  money  upon  a  recognizance,  or  for  a  pen- 
alty or  forfeiture,  belonging  to  the  county,  he  must  pay  it 
to  the  county  treasurer  of  his  county,  deducting  only  his 
necessary  disbursements ;  except  that,  where  he  does  not 
receive,  as  his  compensation,  a  salary  fixed  piu*suant  to  law, 
the  county  court  may,  by  an  order  entered  in  its  minutes, 
allow  him  to  retain  also  a  sum,  specified  in  the  order,  for 
his  reasonable  costs  and  expenses,  and  a  reasonable  coun- 
sel fee. 

§  10 68,  Each  district-attorney  must  render  to  the  first 
term  of  the  county  court  of  his  countv,  held  in  each  calen- 
dar year,  a  written  account,  verified  by  his  affidavit,  of  all 
actions  brought  by  him  upon  recognizances,  or  for  penalties 
or  forfeitures  belonging  to  the  county,  or  to  the  State ;  of 
all  his  proceedings  therein  ;  of  all  iudgments  recovered  by 
him  therein  ;  and  of  all  money,  collected  by4iim  from  any 
person,  belonging  to  the  county  or  to  the  State.  This  sec- 
tion applies  to  a  district-attorney  who  has  gone  out  of  ofiloe ; 
during  the  preceding  calendar  year, 

ARTICLE  FOURTH. 
Oebtaut  AcTioifB,  foukdbd  upon  the  Spoliatiok,  OB 

OTHBB  MiSAPPROPBIATION  OF  PUBLIC  PbOPBBTT. 

I  1069.  Action  in  court  of  the  State  yest  in  people,  on  com* 

for   pnbllc   fur.da  ille-  mencement  of  action, 

gaily  obtained,  conyert-  $  1973.  Limitation  of  acUon. 

ed,etc.  1974.  Ultimate    dlapoaiUon    of 

1070.  Stay  of  other  domestic  ac-  proceeds  or  action  in 

tlons  ;  parties  thereto  to  ooart  of  the  State. 

be  brought  In.  1075.  Id.  ;  upon  petition  of  cor* 

1071.  Actions,  etc.,  in  foreign  poration,etc.,aggrieyed 

courts.  1076.  Attorney  -  General     most 

107S.  Money,    damages,     etc.,  bring  action. 

I31N.T.88I.  §  19B9.  Where  any  monev.  funds,  credits,  or  other 
property,  held,  or  owned  by  the  State,  or  held  or  owned, 
officially  or  otherwise,  for  or  in  behalf  of  a  governmental  or 
other  public  interest,  by  a  domestic  municipal,  or  other 
public  corporation,  or  by  aboard,  officer,  custodian,  agency, 
or  agent  of  the  State,  or  of  a  city,  county,  town,  Tillage,  or 
other  division,  subdivision,  department,  or  portion  of  the 
State,  has  heretofore  been,  or  is  hereafter,  without  right  ob- 
tained, received,  converted,  or  disposed  of,  an  action  to  re- 
cover the  same,  or  to  recover  damages,  or  other  compensa- 
tion, for  so  obtaining,  receiving,  paying,  converting,  or 
disposing  of  the  same,  or  both,  may  be  maintained  by  the 
people  of  the  State,  in  any  court  of  the  State  having  juris- 
diction  thereof,  although  a  right  of  action,  for  the  same 
cause,  exists  by  law  in  some  other  public  authority,  and 
whether  an  action  therefor,  in  favor  of  the  latter,  is  or  is 
not  pending,  when  the  action  in  favor  of  the  people  is  com- 
menced. 
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§  1970.  Where  an  action  is  commeoced  by  the  people, 
for  a  cause  specified  in  the  last  section,  the  court  in  which 
it  is  brought  may,  uptm  the  application  of  any  party  there- 
to, grant  an  order  staying  proceedings  in  any  other  acti<Ri» 
brought,  for  the  same  cause,  in  the  same  or  any  other 
court  of  the  State,  by  a  public  authority,  other  than  the 
people;  and,  if  necessary  or  proper,  it  may  yacate  any 
order  or  interlocutory  judgment,  made  or  rendered  in  such 
an  action  ;  and  it  may,  by  the  same  order,  or  by  a  sub- 
sequent order,  granted  upjon  the  application  of  any  party 
to  either  action,  direct  that  any  party  to  the  action  so 
stayed,  be  brought  in,  as  a  party  to  the  action  commenced 
by  the  people. 

§  1971.  The  i)eople  of  the  State  may  commence  and 
maintain,  in  their  own  name,  or  otherwise,  as  is  allowable, 
one  or  more  actions,  suits,  or  other  Judicial  proceedings, 
in  any  court,  or  before  any  tribunal,  of  the  United  States, 
or  of  any  other  State,  or  of  any  territoiy  of  the  United  States, 
or  of  any  foreign  country,  for  any  cause  specified  in  the 
last  section  but  one. 

§  1978.  Upon  the  commencement,  by  the  people  of  the 
8tate,  of  any  action,  suit  or  other  judicial  prooeeding,  as 
prescribed  in  this  article,  the  entire  cause  of  action,  includ- 
ing the  title  to  the  money,  funds,  credits,  or  other  property, 
with  respect  to  which  the  suit  or  action  is  brought,  and  to 
the  damages  or  other  compensation,  recoTerable  f«r  the 
obtaining,  receipt,  payment,  conversion,  or  disposition 
thereof,  if  not  previously  so  vested,  is  transferred  to,  and 
becomes  absolutely  vested  in,  the  people  of  the  State. 

§  1978.  The  people  of  the  State  will  not  sue  for  a 
cause  of  action,  specified  in  this  article,  unless  it  ac- 
crued within  ten  years  before  the  action  is  commenced. 

g  1974.  Any  court  of  the  State,  in  which  an  action  Is 
brought  by  the  people,  as  prescribed  in  this  article,  may,  by 
the  final  judgment  therein,  or  by  a  subsequent  order,  direct 
that  any  money,  funds,  damages,  credits,  or  other  property, 
recovered  by,  or  awarded  to,  the  plaintiff  therein,  which, 
if  that  action  had  not  been  brought,  would  not  have 
vested  in  the  people,  be  disposed  of,  as  justice  requires, 
in  such  a  manner  as  to  re-instate  the  lawful  custody 
thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to 
the  objects  and  purposes  for  which  they  were  authorized 
to  be  raised  or  procured  ;  after  paying  into  the  State 
treasury,  out  of  the  proceeds  of  the  recovery,  all  expenses 
incurred  by  the  people  in  the  action. 

§  1975.  Any  corporation,  board,  oflJcer,  custodian, 
agency,  or  agent,  may,  in  behalf  of  any  city,  county,  town, 
village,  or  other  division,  subdivision,  department,  or  por- 
tion of  the  State,  which  was  not  a  party  to  an  action, 
brought  as  prescribed  in  this  article,  and  which  claims  to 
be  entitled  to  the  custody  or  disposition  of  any  of  th9 
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money,  funds,  damages,  credite,  or  other  property,  re- 
covered by,  or  awarded  to  the  plamtiff,  by  the  final  judg- 
ment in  the  action,  or  any  of  the  proceeds  thereof,  and  not 
disposed  of  as  prescribed  in  the  last  section,  present,  at  any 
time  after  the  actual  collection  of  the  money,  and  its  pay- 
nent  into  the  8tate  treasury,  or  the  actual  receipt  of  the 
property  by  the  people,  to  the  supreme  court,  at  a  special 
term  thereof  held  in  the  county  of  Albany,  a  verified  peti- 
tion, setting  forth  the  factfi,  and  praying  for  the  relief  to 
which  he  or  it  is  entitled.  Notice  of  the  application  and  a 
copy  of  the  petition  must  be  served  upon  the  Attomey- 
Gkneral.  Upon  tlie  hearing  the  court  may  make  such  a 
final  order,  &s  justice  requires,  for  the  disposition  of  the 
money  or  other  property,  as  prescribed  in  the  last  section. 

§  1976.  The  Attorney-General  must  commence  an  ac- 
tion, suit,  or  other  judicial  proceeding,  as  prescribed  in  this 
article,  whenever  he  deems  it  for  the  interest  of  the  people 
of  the  State,  so  to  do ;  or  whenever  he  is  so  directed,  in 
writing,  by  the  governor. 

ARTICLE  FIFTIL 

Action  to  bbcover  Property  escheated,  or  for- 
feited FOR  Treason. 

$  1977.  Attorney-General  to  bring  $  1C80.  Effect  of  jndgment  against 

ejectment  for  real  prop-  unknown  claimants, 

erty,  escheated  or  for-  1981.  Attorney-General  to  report 

felted.  recoveries   to  commis- 

1078.  Notice  to  be  published  be-  eioners  of  land  office. 

fore  trial  or  judgment.  1962.  Action  to  recover  personal 

-           ■  -    >rted  foi 


1979.  When  anknown  claimants  property    forfeited  for 

may  be  made  defend-  traason. 

ants. 

189N.T.471.  s  1977.  Whenever  the  Attorney-General  has  ^ood  reason 
to  believe,  that  the  title  to,  or  right  of  possession  of,  any 
real  property,  has  vested  in  the  people  of  the  State,  by 
escheat,  or  by  conviction  or  outlawry  for  treason,  he  must 
commence  an  action  of  ejectment,  to  recover  the  property. 

§  1978.  The  Attorney-General  must  cause  a  notice, 
specifying  the  names  of  the  parties,  and  the  object  of  the 
action,  and  containing  a  brief  description  of  the  property 
affected  thereby,  to  be  published  in  the  new.spaper  pnnted 
at  Albany,*  in  which  legal  notices  are  required  to  lie  pub- 
lished, in  a  newspaper  published  in  the  city  of  New  York, 
and  in  a  newspaper  published  in  each  county  in  which  any 
part  of  the  property  is  situated,  at  least  once  iu  each  week, 
for  twelve  successive  weeks,  before  an  issue  of  fact,  joined 
in  the  action,  is  brought  to  trial ;  or,  where  judgment  is 
rendered  therein  in  favor  of  the  plaintiff,  otherwise  than 
upon  the  trial  of  an  issue  of  fact,  before  final  judgment  is 
rendered. 

*  See  L.  189^  c.  188,  repealing  acts  providing  fur  a  State  paper. 
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fl979.  If  the  property  is  not  occupied,  and  no  persoa 
nown  to  the  Attorney-General,  as  claiming  title  thereto, 
the  defendant  or  defendants  may  be  designated  as  *  *  unknown 
claimants/'  without  any  other  description.  In  all  other  re- 
spects, section  four  hundred  and  fifty-one  of  this  act  applies 
to  an  action,  in  which  the  defendant  or  defendants  are  thus 
designated. 

§  1980.  Where,  in  an  action  of  ejectment,  to  recover 
property  alleged  to  be  escheated,  brought  as  prescribed  in 
the  last  section,  final  judgment  in  favor  of  the  people  is 
rendered  against  unknown  claimants,  and  the  real  property 
recovered  thereby  is  afterwards  sold  and  conveyed,  under 
the  direction  of  the  commissioners  of  the  land  ofiQce,  the 
jude;ment  is  conclusive  upon  the  title  of  that  property,  as 
against  all  persons,  except  those  who  commence  an  action 
of  ejectment  for  the  recovery  thereof,  or  of  a  part  thereof, 
within  five  years  after  the  final  judgment  was  rendered  in 
the  action  in  favor  of  the  people,  ^nd  the  judgment-roll  was 
filed  thereupon.  But  section  three  hundrea  and  seventy- 
five  of  this  act  applies  to  such  an  action. 

§  1 981,  The  Attorney  Gleneral  must,  from  time  to  time, 
make  a  report  to  the  commissioners  of  the  land  office,  of  all 
real  property  recovered  by  the  people,  in  any  action  brought 
pursuant  to  this  article. 

§  1988.  Where  personal  property  is  forfeited  to  the 
people,  upon  a  conviction  or  outlawry  for  treason,  the  At- 
torney-General must  bring,  and  may  maintain,  an  action  to 
recover  the  same,  or  the  value  thereof,  or  such  other  action^ 
founded  upon  the  forfeiture,  as  might  be  maintained  by  a 
private  person*  who  had  acquired  title  to  the  property. 

ARTICLE  SIXTH. 

MI8OELLAHBOU8     PrOVISIOKS,     RELATHfO     TO     ACTIOHB, 
ETC.,  IK  BbHALF  of  THE  PSOPLB. 

11968.   Scire    fiicias,  qao    war-  fl^^' Costs;     how    collected 

nmto,  etc,  abolished.  against  corporation  and 

1964.  AcCiont  to  be  brought  in  nsnrpers  of  franchiae. 

the  name  of  the  people.  1968.  Joinder  of  causes  of  action 

1966.  Judgment  for  co»ts  maj  against  same  person. 

be  taken    against   the  1969.  Consolidation  of  actions 

people.  against  several  defend- 

1966.  Belator;  when  to  be  joined  ants. 

as  plaintiif ;  compensa-  1990.  When    people,  mnnldpil 

tion  of    Attomey-Oen-  corporation,  etc.,  not  re- 

eral .  quired  to  give  secnrttJ. 

§  1 988.  The  writ  of  scire  facias,  the  writ  of  quo  warranto,  101 K  T  88a 
and  proceedings  bv  information  in  the  nature  of  quo  war- 
ranto, have  been  abolished.  The  relief,  formerly  obtained 
by  means  of  either  of  those  writs,  may  be  obtained  by  ac- 
tion, where  an  appropriate  action  therefor  is  prescribed  in 
this  act. 

§  1984.  An  action,  brought  as  prescribed  in  this  title, 
except  an  action  to  recover  a  penalty  or  forfeiture,  expressly 
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gir.n  by  law  to  a  partiotilar  officer,  mvLui  he  brought  in  the 
natue  of  the  people  of  the  State  ;  and  theproceediogs  therein 
are  the  same,  as  in  an  action  by  a  private  person,  except  as 
otherwise  specially  prescribed  in  Uiis  title. 

§1985.  Where  jndgmnt  is  rendered,  or  a  final  order 
is  tiiiide,  Against  the  people,  in  a  civil  action  bronght,  or 
special  proceeding  instituted  in  their  name,  by  a  public 
officer,  pars nant  to  a  provision  of  law,  it  mnst  be  to  the 
same  efitect,  and  in  the  same  form,  as  against  a  private  in- 
dividual, who  brings  a  like  action,  or  institutes  a  like 
special  proceeding,  except  as  otherwise  speciallv  prescribed 
by  law.  But  an  execution  shall  not  be  issued  against  the 
people. 
9  OIT.  Pro.  §  1986.  Where  an  action  is  brought  by  the  Attorney- 
s'* Geaerai,  as  prescribed  in  this  title,  on  the  relation  or  infor- 
niation  of  a  pers«)n,  having  an  interest  in  the  question,  the 
complaint  must  allege,  aod  the  title  of  the  action  mustshow, 
that  the  action  is  brought  upon  the  relation  of  that  person. 
In  such  a  case,  the  Attorney-General  must,  as'  a  ooudiiion 
of  bringiug  the  action,  require  the  relator  to  give  satisfactory 
sesurity  to  indemnify  tde  people,  against  the  costs  and 
expenses  thereof.  Where  security  is  so  given,  the  Attorney- 
General  is  entitled  to  compenstition  for  his  services,  to  be 
p  ud  by  the  relator,  in  like  maoner  as  the  attorney  and 
counsel  for  a  private  person. 

§  1987.  Where  final  jadgment  in  an  action,  brought  as 
prescribed  in  this  title,  is  rendered  against  a  corporation,  or 
persons  claiming  to  be  a  corporntion,  the  court  may  direct 
the  costs  to  be  collected  by  execution  against  any  of  the  per* 
sons  claiming  to  be  a  corporation  ;  or  by  warrant  of  attach- 
ment, or  other  process,  against  the  person  of  any  director  or 
other  officer  of  the  corporation. 

§  t988.  Where  two  or  more  causes  of  action  exist,  in 
fevor  of  the  people,  against  the  same  person,  for  money  due 
upon,  or  damages  for  the  non-performance  of,  one  or  more 
contracts  of  the  same  nature,  the  Attorney-General  mnst 
join  all  those  causes  in  one  action. 

§  1989.  Where  two  or  more  actions,  brought  in  behalf  of 
the  people  upon  the  same  mortgage  or  other  contract,  are 
pending  against  separate  defendants,  claiming  or  defending 
und^r  the  same  title,  the  Attorn ey-Generid  must,  upon  the 
request  of  the  defendants,  cause  them  to  be  consolidated 
int->  one  action ;  and  only  one  bill  of  costs  can  be  taxed 
against  the  defendants. 

§  1990.  [Am'd  1894.]  Each  provision  of  this  act,  re- 
qairing  a  party  to  give  security,  for  the  purpose  of  procuring 
an  order  of  arrest,  an  injunction  order,  or  a  warnint  of 
attachment,  or  as  a  condition  of  obtaining  any  other  relief, 
or  taking  any  proceeding  ;  or  allowing  the  court,  or  a  judge, 
to  require  such  security  to  be  given,  is  to  b^  construed  as 
excluding  an  action  brought  by  the  people  of  the  state,  or 
by  a  domes  ic  municipal  cniporatioL  ;  or  by  a  public  tfficjr, 
in  behalf  of  the  people,  or  of  sacli  a  cor,)orutJon ;  except 
Where  the  security,  to  be  given  in  such  an  action,  is  specially 
regulated  by  the  provision  in  question ;,  but  in  any  action  in 
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which  a  domeetio  mnnioipal  corporation,  or  a  pablio  officer 
in  behalf  of  each  corporation,  shall  be,  b^  the  foregoing 
proTisions  of  this  section,  excused  from  giving  security  on 
procnring  an  order  of  arrest,  an  order  of  injunction  or  a 
warrant  of  attachment,  such  corporations  shall  be  liable  for 
all  damages  that  may  be  so  sustained  by  the  opposite  pa*  ty 
by  reason  of  such  order  of  arrest,  attachment  or  injunction  in 
the  same  case  and  to  the  same  extent  as  sureties  to  an  under- 
taking  would  haye  been,  if  such  an  undertaking  had  been 
ffiven. 

TITLE  n. 
SpedcU  proceedings  insUiuUd  by  State  writ. 
Asnaui  1.  ProTiaiont  applicable  to  two  or  more  State  writs. 

2.  The  writ  of  habeas  corpus,  to  bring  ap  a  person  to  testify. 

8.  The  writ  of  habeas  corpus,  and  the  writ  of  certiorari,  to 
inquire  into  the  cause  of  detention. 

4  The  writ  of  mandamus. 

8.  The  writ  of  prohibition. 

6.  The  writ  of  assessment  of  damages. 

7.  The  writ  of  certiorari,  to  roTiew  the  determination  of  an 

inferior  tribunaL 

ARTICLE  FIB8T. 

PbOYISIONS  APPLICABIiB  TO  Two  OS  MOBS  StATB  WbITS. 
I  1991.  State  writs  enumerated.         I  3000.  Habeas  corpus,    how 
1993.  To  be  under  seal  of  court.  served;  fees  ana  under> 

1993.  State  writ  at  the  instance  taking,  when  required. 

of  the  people.  9001.  Fees  to  person^  not  ofB* 

1994.  Relator,  when  joined  with  cers. 

people;    parties,    how         9002.  Last  two  sections  qualified, 
styled.  9008.  Mode    of    serving    writ. 

1996.  Parties  maj  appear  by  at-  when   person  conceals 

.  tomey.  himself,  etc 

1990.  Allowance  to  be  indorsed  9004.  Person    served    to    obey 
and  signed.  habeas  corpus. 

1997.  Final  order;  certain  pro-  9006   Id.;  as  to  certiorari. 

ceedings   same    as    in  9006.  Time  of  returning  habeas 
actions.  corpus. 

1998.  When  writ  returnable.  2007.  Punishment  for  non-pay 

1999.  How  served.  ment  of  costs. 

§  1991.  The  writ  of  habeas  corpus  to  bring  up  a  person  8  Misc.  168; 
to  testify,  or  to  answer ;  the  writ  of  habeas  corpus,  and  the  ^  ^fj '  ^^' 
writ  of  certiorari,  to  inquire  into  the  cause  of  detention ; 
the  writ  of  mandamus ;  the  writ  of  prohibition  ;  the  writ  ci 
assessment  of  damages,  which  is  8ubsiitut<>d  for  the  writ 
heretofore  known  as  the  writ  of  ad  quod  damnum  ;  and  the 
writ  of  oeitiorari  to  review  the  detenu inntion  of  an  inferior 
tribunsi,  which  may  be  called  the  writ  of  reriew,  shall  here- 
after be  styl^,  coUectiTcly,  State  writs. 

§  1992*  A  State  writ  must  be  issued  under  the  seal  of 
the  court,  by  which  it  is  awarded.  Where  it  is  allowed  by 
a  judge  out  of  court,  and  is  returnable  before  a  court  of 
record,  it  must  be  issued  under  the  seal  of  the  court  before 
wlich  it  is  returnable.  Where  it  is  returnable  before  a 
judge  out  of  court,  or  before  a  body  or  tribunal,  other  than 
a  court  of  record,  it  mubt  be  issued  under  the  seal  of  the 
supreme  court.  Where  the  seal  of  the  supreme  court  is  to 
be  used,  as  prescribed  in  this  section,  it  may  be  the  seal  of 
the  county  wherein  the  writ  is  awarded,  or  wherein  it  ii  r^ 
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129 N.T.  8«o.  §  16 98*  Where  a  State  -writ  is  required,  in  an  action  ct 
special  proceeding,  civil  or  criminal,  to  which  the  peoplo 
are  a  party,  or  in  which  they  are  interested,  it  may  bj 
awarded  upon  the  application  of  the  Attorney-General,  or 
of  the  district-attorney  liaving  charge  of  the  action  or  special 
proceeding;  and theindorsemeDtof  the  allowance  thereof 
must  state,  that  it  was  issued  upon  such  an  application. 

§  1994.  A  State  writ  must  be  issued  in  behalf  of  the 
people  of  the  State  ;  but  where  it  is  awarded  upon  the  ap- 
plication of  a  private  person,  it  must  show  that  it  was  issu^ 
upon  the  relation  of  that  person.  The  officer  or  other  per- 
son, against  whom  the  writ  is  issued,  shall  be  styled  the 
defendant  therein. 

§  1996.  The  parties  to  a  special  proceeding,  instituted 
by  State  writ,  may  appear  by  attorney,  with  like  effect  as 
in  an  action  brought  in  the  supreme  court ;  but  a  return  to 
Buch  a  writ  must  be  made  under  (he  hand  of  the  defendant, 
•except  in  a  case  where  it  is  otherwise  specially  prescribed 
by  law,  or  where  the  court  or  judge,  for  good  cause  shown 
by  affidavit,  otherwise  directs.  Where  the  Attorney  €len- 
eral  or  the  district-attorney  does  not  appear  for  the  people, 
the  attorney  for  the  relator  is  deemed  also  the  attorney  for 
the  people. 

§  1996,  The  presiding  judge  cf  a  court,  by  which  a 
State  writ  is  awarded,  or  the  judge  who  allows  such  a  writ 
out  of  court,  fl 3  the  case  may  be,  must  sign  an  allowance 
thereof  indorsed  thereupon,  stating  the  date  of  the  allow- 
ancco 
185  N.7. 022.  §  1997.  The  final  determination  of  the  rights  of  the  par- 
ties to  a  special  proceeding  instituted  by  State  writ,  is  styled 
a  final  oroer.  The  provisions  of  this  act.  relating  to  amend- 
ments, motions,  and  intermediate  orders,  in  an  action,  are 
•applicable  to  similar  acts  in  such  a  special  proceeding ;  ex- 
cept where  special  provision  i3  otherwi^e  made  therein  or 
where  the  proceeding  is  repugnant  to  the  object  of  the  State 
writ,  or  the  mode  of  procedure  thereunder, 

§  1998.  Except  where  special  provision  is  otherwise 
made  in  this  act,  a  State  writ  may  be  made  returnable  forth- 
with, or  on  a  future  day  certain,  as  the  case  requires. 

§  1999.  Except  where  special  provision  is  otherwise 
msde  in  this  act,  a  State  writ  must  he  personally  served,  in 
like  manner  as  a  summons,  issued  out  of  the  supreme  court ; 
and  each  provision  of  this  act.  relating  to  the  personal  service 
of  such  a  summons  upon  a  defendant,  applies  to  the  service 
of  a  Stale  writ. 

§  8000.  A  writ  of  habeas  corpus  can  be  served  only  by 
an  elector  of  the  State.  Where  the  prisoner  is  in  custodv 
of  a  sheriff,  coroner,  constable,  or  marshal,  the  service  is 
not  complete,  unless  the  person  serving  the  writ  tenders  to 
the  officer,  the  fees  allowed  by  law  for  bringing  up  the  pris- 
oner, and  delivers  to  him  an  undertaking,  with  at  least  one 
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surety,  in  a  sum  specified  therein,  to  the  effect,  that  the 
surety  will  pay  the  charges  of  carrying  back  the  prisoner,  if 
he  shall  be  remanded  ,  and  that  the  prisoner  will  not  escape 
by  the  way,  either  in  goin^  to.  reraainine  at,  or  returning 
from  the  place  to  which  he  is  to  be  taken.  The  sum  so  speci- 
fied must  be,  at  least,  twice  the  sum  for  which  the  prisoner 
is  detained,  If  he  is  detained  ff#r  aRpecific  sum  of  money  ;  if 
not,  it  must  be  one  thousand  dollars. 

§  8001.  A  court  or  a  judge,  allowing  a  writ  of  habeas 
corpus,  directed  to  any  person  other  than  a  sheriff,  coroner, 
constable,  or  marshal,  may,  in  its  or  his  discretion,  require 
the  applicant,  in  order  to  render  the  service  thereof  com- 
plete, to  pay  the  charges  of  bringing  up  the  prisoner.  In 
that  case,  the  amount  of  the  charges,  not  to  exceed  the  fees 
allowed  by  law  to  a  sheriff  for  a  similar  service,  must  be 
specified  m  the  certificate  allowing  the  writ 

§  8008,  The  last  two  sections  are  not  applicable  to  a 
case,  where  the  writ  is  allowed  upon  the  application  of  the 
Attorney-Qeneral,  or  a  districtattomey. 

g  8008,  A  writ  of  habeas  corpus  or  of  certiorari,  issued 
as  presciibed  in  article  second  or  article  third  of  this  title, 
may  be  served  by  delivering  it  to  the  person  to  whom  it  is 
directed.  If  he  cannot  be  found,  with  due  diligence,  it 
may  be  served,  by  leaving  it,  at  the  jail  or  other  place  in 
which  the  prisoner  is  confined,  with  any  under  officer;  or 
other  person  of  proper  age  having  charge,  for  the  time,  of 
the  prisoner,  and  paying  or  tendering  to  him  ihc  fees  or 
charges  for  bringing  up  the  prisoner.  If  the  person,  upon 
whom  the  writ  ouf^ht  to  be  served,  keeps  himself  concealed, 
or  refuses  admittance  to  the  person  attempting  to  serve  it, 
it  may  be  served  by  aflSxing  it  in  a  conspicuous  place,  on 
the  outside,  either  of  his  dwelling-house,  or  of  the  place 
where  the  prisoner  is  confined.  In  that  case  the  service  is 
complete,  without  tendering  the  fees  or  charges  for  bring- 
ing up  the  prisoner. 

§  8004.  A  sheriff,  coroner,  constable,  or  marshal,  upon 
whom  complete  service  of  a  writ  of  liab<^as  corpus  is  made, 
as  prescribed  In  this  article,  must  obey  and  make  return  to 
the  writ,  according  to  the  exigency  thereof,  whethi  r  it  is 
directed  to  him  or  not.  Any  other  person,  upon  whom 
such  a  writ  is  served,  having  the  custody  of  the  individual 
for  whope  benefit  it  was  issued,  must  obey  and  execute  it, 
according  to  the  command  thereof,  without  requiring  any 
bond,  or  the  paymen  t  of  any  charp-es.  except  such  as  are 
specified  in  the  certificate  allowing  the  writ. 

§  8006.  A  perron,  upon  whom  a  writ  of  certiorari,    ?« Hun.  120; 
Issued  as  prescribed  in  this  tillf ,  is  served,  must,  in  like   ®  ^^^'  ^*^ 
.'manner,  upon  payment  or  tender  of  the  fees  allowed  by  law 
for  making  a  return  to  the  writ,  and  for  copying  the  war- 
rant, or  other  procet>s  or  proceeding,  to  be  annexed  there^ 
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to,  obey  and  return  the  writ,  according  to  the  exigen<^ 
thereof. 

§  8006.  Where  a  writ  of  haheas  corpus  is  returnable  on 
a  day  certain,  the  return  must  be  made  at  the  time  and 
place  specified  therein.  Where  such  a  writ  is  returnable 
forthwith,  at  a  place  within  twenty  miles  of  the  place  of 
service,  the  return  must  be  made,  and  the  prisoner  must  be 

E reduced,  within  twenty-four  hours  after  service  ;  and  the 
ke  time  must  be  allowed,  for  each  additional  twenty 
miles. 

§  8007.  For  non-payment,  upon  demand,  of  the  costs 
awarded  by  a  final  order,  made  in  a  special  proceeding  in- 
stituted by  State  writ,  except  where  a  peremptory  writ  of 
mandamus  is  awarded,  after  the  issuing  of  an  alternative 
mandamus,  the  person  required  to  pay  the  same  may  be 
punished  for  a  contempt  of  the  court  awarding  them,  or  of 
which  the  Judge  awarding  them  is  a  member,  as  if  the  final 
order  was  a  fimd  judgment  of  the  court. 

ARTICLE  SECOND. 

Thb  Writ  of  Habbab  Corpus,  to  briko  ttf  ▲  Persok 
to  testify. 

$  8006.  Habeas  corpaa  to  testify :       {  SOU.  The  last  three    sections 

when  allowed  by  conn  qiiaUfled. 

or  Judge.  9019.  Application ;  how  made. 

8000.  Id. ;    when   allowed    bj  9018.  Certain  prisoners  to  be  re- 

Jadge.  manded. 

9010.  Id. :  m  snit  before  Justice  9014.  Officer  to  ob^  and  retom 

of  the  peace,  etc  writ 

1 1156,  Con-  §  0008.  A  court  of  record,  other  than  a  justice's  court  of 
soL  Act  a  city,  or  a  judge  of  such  a  court,  or  a  justice  of  the  supreme 
court,  has  power,  upon  the  application  of  a  party  to  an 
action  or  special  proceeding,  civil  or  criminal,  pending 
therein,  to  issue  a  writ  of  habeas  corpus,  for  the  purpose 
of  bringing  before  the  court,  a  prisoner,  detained  in  a  .^all 
or  prison,  within  the  State,  to  testify  as  a  witness  in  the 
action  or  special  proceeding,  in  behalf  of  the  applicant. 

§  20d<>.  [Am'd  189-5,  amendmmt  to  take  fffect  January  1, 
18i»6.]  iSnoh  a  writ  may  also  be  issued  by  a  justice  of  the 
supreme  court,  upon  the  application  of  a  party  to  a  special 
proceeding,  civil  or  criminal,  pending  betore  any  officer  <  r 
l>ody.  authorized  to  examine  a  witness  therein.  In  a  case 
specified  in  this  section,  the  writ  mav  also  be  issued  by  a 
coanty  judge,  or  a  special  county  judge,  residing  within  the 
county  where  the  omcer  resides,  before  whom  or  the  court 
or  other  body  sits,  in  or  before  which  the  special  proceed- 
ing is  pending.^ 

§  2010.  [ilm'd  1895,  amendment  to  tak€  fffect  Jar,uary  1, 
1896.]  Such  a  writ  may  also  be  issued  by  a  justice  of  tho 
supreme  court,  upon  the  application  of  a  party  to  an  ac- 
tion pending  before  a  justice  of  the  peace,  or  in  a  justices' 
court  of  a  city,  or  a  district  court  of  the  city  of  New  York, 
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to  bring  before  the  justice  or  court,  to  bo  examined  as  a  wit- 
ness, a  prisoner  confined  in  the  jail  of  the  county  where  the 
action  is  to  be  tried,  or  an  adjoining  county.  In  a  case  spe- 
cified in  this  section,  the  writ  may  also  be  issued  by  a  county 
judge,  or  a  special  county  judge,  residing  within  the  county 
where  the  justice  resides,  or  the  court  is  located,  or  the  pris- 
oner is  confined,  as  the  case  may  be. 

i  2'»ll.  [Am*d  1880.  1895,  arMndment  to  take  tff  d  Jan-  IllM,  Oon- 
wiru  1,  1896.]  A  writ  shall  not  be  issued,  by  virtue  of  either  •<>*•  ^^• 
of  the  last  three  sections,  to  bring  up  a  prisoner  sentenced 
to  death.  Kor  shall  it  be  issued  to  bring  up  a  prisoner  con- 
fined under  any  other  senten*  e  for  a  felony;  except  where 
the  application  is  made,  in  behalf  of  the  people,  to  bring 
him  up  as  a  witness  on  the  trial  of  an  indictment,  find  then 
only  by  and  in  the  discretion  of  a  justice  of  the  supreme 
court,  upon  such  notice  to  the  district  attorney  of  the  county 
wherrin  the  prisoner  was  convicted,  and  upon  such  terms 
and  conditions,  and  under  such  regulations,  as  the  judge 
prescribes. 

$8018.  Ad  application  for  a  ^rit,  made  as  prescribed 
in  either  of  the  foiegoin^  sectious  of  this  article,  must  be 
•verified  by  affidavit,  and  must  state : 

1.  The  title  and  nature  of  the  action  or  special  proceed- 
ing, in  regard  to  which  the  testimony  of  the  prisoner  is  de- 
fired  ;  and  the  court,  or  body,  in  or  befoie  which,  or  the 
officer  before  whom,  it  is  pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and 
necessary  to  the  applicant,  on  the  trial  of  the  action,  or  the 
hearing  of  the  special  proceeding,  as  be  is  advised  by  coun- 
sel and  verily  believes. 

8.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a 
sentence  for  a  felony. 

But  where  the  Attorney-General  or  district-attorney 
makes  the  application,  he  need  cot  swear  to  the  advice  of 
counsel. 

g  8018.  The  return  to  a  writ,  issued  as  prescribed  in  this 
article,  must  state  for  what  cause  the  prisonet*  is  held  ;  and 
if  it  appears  therefrom,  that  he  is  held  by  virtue  of  a  man- 
date in  a  civil  action  or  special  proceeding,  or  by  virtue  of  a 
commitment  upon  a  criminal  charge,  he  must,  after  having 
testified,  be  remanded,  and  again  committed  to  the  prison, 
from  which  be  was  taken. 

§  801 4.  Any  officer  to  whom  a  writ,  issued  as  prescribed 
in  th's  article,  is  delivered,  must  obey  the  same,  according 
to  the  exij?ency  thereof,  and  make  a  return  thereto  accord- 
ingly. If  he  refuses  or  neglect*  po  to  do.  he  forfeits,  to  the 
people,  if  the  writ  was  issued  upon  the  application  of  the 
Attorney-General  or  a  difitrict-attomey,  or,  in  any  other 
case,  to  the  party  on  whose  application  the  writ  was 
issued,  the  sum  of  five  hundred  dollars.  But  where  the 
prisoner  is  confined  under  a  sentence  to  death,a  return  to  that 
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effect  is  a  sufficieDt  ol)edleQce  to  the  writ,  without  prodadng 
bim. 

ARTICLE  THIRD. 

The  Writ  op  IIabeas  Corpus,  aio)  the  Writ  op  Cer- 
tiorari, TO  inquire  into  the  Cause  op  Detention, 

$  SOIS.  Who  entitled  to  prosecute 
the  writs. 
8016.  When  neither  writ  shall 
be  allowed. 

2017.  Application  :  how  and  to 

whom  made. 

2018.  Application    in    another 

connty ;  proof  required. 

2010.  Contents  of  petition. 

2090.  When  writ  most  be 
granted ;  penalty  for 
refusing. 

iOSl.  Form  of  writ  of  habeas 
corpus. 

2022.  Form  of  writ  of  certio- 
rari. 

9028.  When  writ  returnable  be- 
fore another  judge. 

2024.  When  writ  sufficient. 


2095. 


9026. 


When  writ  to  issue  with- 
out application. 
Return  ;  its  contents. 
Habeas  corpus ;  body  of 
prisoner  to  be  produced, 
unless,  etc. 
90SS.  Proceedings  on  disobedl- 
ence  of  writ. 

9080.  Id.;  precept  to  bring  up 

prisoner. 
2000.  Id.;  power  of  county  may 
be  called. 

9081.  Proceedings  on  return  of 

habeas  corpus. 

9082.  When  prisoner  to  be  re- 

manded. 
9088.  When  to  be  discharged  in 

civil  cases. 
9084.  The  last  section  qualifled. 

9086.  Proceedings  on  irregular 

commitment 
2086.  Id.;  when  prisoner  may 
be  committed  to  another 
officer. 

9087.  Custodv  of  prisoner  pend- 

ing toe  proceedings . 

2038.  Notice  to  person  inter- 
ested in  detention. 

20691  Prisoner  may  controvert 
return ;  proofs  there- 
upon. 

9040.  Proceedings    upon    sick- 

ness, etc.,  of  prisoner. 

9041.  When  certiorari  to  issue 

on      application      for 
habeas  corpus. 


$  2012.  Proceedings  upon  its  re- 
turn. 

9048.  Id . ;  when  discharge  to  be 
granted  ;  when  proceed- 
ings to  cease. 

2044.  When  certiorari  does  not 
prevent  habeas  corpus. 

9046.  Bail  on  certiorari  ;  when 
and  how  ordered. 

2046.  Id.;  by  whom  and  how 
taken. 

2047.  Discharge  of  prisoner 
bailed. 

2048.  Order  substituted  for  writ 
of  discharge ;  senriee 
and  effect  thereof. 

2049.  Enforcing  order  for  dis- 
charge ;  penalty,  etc. 

2060.  When  prisoner  discharged 
not  to  be  re-imprisoned; 
when  he  may  be. 

2051.  Penalty  fi>r  violating  the 
last  section. 

2062.  Id . ;  for  concealing  pris- 
oner, etc.,  to  avoid  writ. 

2058.  Id.;  for  aiding,  etc. 

2064.  Warrant    to     bring    up 

prisoner    about    oeing 
removed. 

2065.  When  offender  to  be  ar- 

rested. 

2066.  Execution   of     warrant ; 

proceedings  to  relieve 
prisoner. 

2067.  Id.;  proceedings  to  pun- 

ish offender. 
20D8.  When    appeal    may    be 

taken  in  cases    under 

this  article. 
2060.  Id . ;  by  people. 

2060.  Prisoner  who  appeals  may 

be  admitted  to  bail. 

2061.  Id.;  recognizance,  etc. 

2062.  Id. ;  on  appeal  to  coart  of 

appeals. 

9068.  Custody  of  prisoner  until 
he  gives  bail. 

2064.  When  recognizance  to  be 
valid  for  an  adjourn- 
ment, etc. 

9065.  Penalty  for  refusing  copy 

of  process,  etc. 

9066.  Application  of  this  article 

to  other  writs  of  habeas 
corpus. 


}t9K.T.988.  §  80 1 5.  A  persoD  imprisoned  or  restrained  in  his  liberty, 
within  the  State,  for  any  cause,  or  upon  any  pretence,  is 
^^tled,  except  in  one  of  the  cases  specified  in  the  next 
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section,  to  a  writ  of  habeas  corpus,  or  a  writ  of  certiorari, 
as  prescribed  in  this  article,  for  the  purpoee  of  inquiring 
into  the  cause  of  the  imprisonment  or  restraint,  and,  in  a 
case  prescribed  by  law,  of  delivering  him  therefrom.  A 
writ'of  habeas  corpus  may  be  issued  and  served  under  this 
section,  on  the  first  day  of  the  week  commonly  called  bun- 
day  ;  but  it  cannot  be  made  returnable  on  that  day. 

§  2016.  A  person  is  not  entitled  to  either  of  the  writs  188  H  T.  2^. 
specified  in  the  last  section,  in  either  of  the  following  cases :  w  H.m  iw. 

1.  Where  he  has  been  committed,  or  is  detained,  by 
virtue  of  a  mandate,  issued  by  a  court  or  a  judee  of  the 
United  States,  in  a  case  where  such  courts  or  judges  have 
exclusive  jurisdiction  under  the  laws  of  the  United  States, 
or  have  acquired  exclusive  jurisdiction  by  the  commence- 
ment of  legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained »  hV 
virtue  of  the  final  judgment  or  decree,  of  a  competent  tri- 
bunal of  civil  or  criminal  jurisdiction ;  or  the  final  order  of 
such  a  tribunal,  made  in  a  special  proceeding,  instituted 
for  any  cause,  except  to  punish  him  for  a  contempt  ;  or  by 
virtue  of  an  execution  or  other  process,  issued  upon  such  a 
judgment,  decree,  or  final  order. 

8  2017.     lAm*d  1895,  amendment  to  take  ^Jfed  January  1,  M  How.  Pr. 
1896  ]    Application  for  the  writ  must  be  made,  by  fi  written  J*,^  y 
petition,  signed,  either  by  the  person  f«»r  whose  relief  it  is  Q^p^  2O8. 
intended,  or  by  some  person  in  his  behalf  to  either  of  the  136  N.  Y.  7«. 
following  courts  or  officers  : 

1.  The  supreme  court,  at  a  special  term  or  the  appellate 
division  thereof,  where  the  prisoner  is  detained  within  the 
judicial  district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the 
State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice 
of  the  supreme  court  at  chamoers,  being  or  residing  within 
the  county,  where  the  prisoner  is  detained;  or,  if  tliere  is 
no  such  officer  within  tnat  city  or  county,  capable  of  acting, 
or,  if  all  those  who  are  capable  of  acting  and  authorized  to 
grant  the  writ,  are  absent,  or  have  refused  to  grant  it,  then 
to  nn  officer,  authorized  to  perform  those  duties,  residing  in 
an  adjoining  county. 

§  8018.  Where  application  for  either  writ  is  made  afl 
prescribed  in  subdivision  third  of  the  last  section,  without 
the  county  where  the  prisoner  is  detained,  the  officer  must 
require  proof,  by  the  oath  of  the  person  applying,  or  by 
other  sufficient  evidence,  of  the  facts  which  authorize  him 
to  act  as  therein  prvjscribed  :  and  if  a  judge  in  that  county, 
authorized  to  grant  the  writ,  is  said  to  be  incapable  of  act- 
ing, the  cause  of  the  incapacity  must  be  specially  set  forth. 
If  SQch  proof  is  not  produced,  the  application  must  be 
denied 

§  8019.  The  petition  must  be  verified  by  the  oath  of  the  %  n.  t. 
petitioner,  to  the  effect  that  he  believes  it  to  be  true ;  and  Sapp.'m 
most  state,  hi  substance : 
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1.  That  the  |)er8oii,  in  whose  behalf  Uie  writ  is  applied 
for,  is  imprisoned,  or  restrained  in  his  liberty  ;  the  plaoe 
where,  unless  it  is  unknown,  and  the  officer  or  person  hv 
whom,  he  is  80  imprisoned  or  restrained,  naming  both 
parties,  if  their  names  are  known,  and  describing  either 
party,  whose  name  is  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained, 
by  virtue  of  any  judgment,  decree,  fliial  order,  or  process, 
specified  in  section  two  thousand  and  sixteen  of  this  act. 

8.  The  cause  or  pretence  of  the  imprisonment  or  restraint, 
according  to  the  best  knowledge  and  belief  of  the  peti 
tioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  man- 
date, a  copy  thereof  must  be  annexed  to  the  petition  -  unless 
the  petitioner  avers,  either,  that  by  reason  of  the  removal  or 
concealment  of  the  prisoner  before  the  application,  a  de 
mand  of  such  a  copy  could  not  be  made,  or  that  such  a 
demand  was  made,  and  the  legal  fees  for  the  copy  were 
tendered  to  the  officer  or  other  person,  having  the  prisoner 
in  his  custody,  and  that  the  copy  was  refused. 

5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition 
must  state  in  what  the  alleged  illegality  consists. 

6.  It  must  specify  whether  the  petitioner  applies  for  the 
writ  of  habeas  corpus,  or  for  the  writ  of  certiorari. 

§  8080.  A  court  or  a  judge,  authorized  to  grant  either 
writ,  must  grant  it  without  delay,  whenever  a  petition 
therefor  is  presented,  as  prescribed  m  the  f orejf oing  sections 
of  this  article,  unless  it  appears,  from  the  petition  itself,  or 
the  documents  annexed  thereto,  that  the  petitioner  is  prohib- 
ited by  law  from  prosecuting  the  writ.  For  a  violation  of  this 
section,  a  judge,  or,  if  the  application  was  made  to  a  court, 
each  member  of  the  court,  who  assents  to  the  violation, 
forfeits  to  the  prisoner  one  thousand  dollars,  to  be  recovered 
by  an  action  in  his  name,  or  in  the  name  of  the  petitioner 
to  his  use. 

§  2021.  [4m*(il895,  amendment  to  take  effect  Jarwatv  1, 
18y6.J  The  writ  of  habeas  corpus,  issued  as  prescribed  in 
this  article,  must  be  substantially  in  the  following  form,  the 
blanks  being  properly  filled  up:  **'J  he  people  of  9ie  State  of 
New  York,  to  the  sheriff  of,  et  cetera  (or  "  to  A.  B."):  ••  We 
command  yon  that  you  have  the  body  of  C.  D..  by  you  im- 
prisoned and  detained,  as  it  is  said,  together  with  the  time 
and  cause  of  such  imprisonment  and  detention,  by  whatso- 
ever name  the  said  G.  D.  is  called  or  charged,  before 

,"  (•*  the  supreme  court,  at  a  special  term  or  term  of 
the  appellate  division  thereof,  to  be  held,*'  or  **E.  F.,  justice 
of  the  supreme  court,"  or  otherwise,  as  the  case  may  be), 
•*at  on  ,*' (or,  "immediately  after  the  receipt 

of  this  writ  **),  *' to  do  and  receive  what  shall  then  and  there 
be  considered,  concerning  Uie  said  G.  D.  And  have  you  then 
there  this  writ,     "Witness,  ,  oneof  the  justices**  (or 

** judges*')    "of  the  said  court"  (or  "county  judge,"  or 


Digitized  by  VjOOQ  IC 


§§  2022-2025        HABEAS  C0BPU3.  ETC.  123 

otherwise,  as  the  case  maybe),  "the  day  of  , 

in  the  year  eighteen  hundred  and  /* 

§2022*  [Am*d  189o,  amendtMn^  take  effect  January  1,  8Hiao.lfa. 
1896.]  The  writ  of  certiorari,  issued  as  prescribed  in  this 
article,  must  be  substantially  in  the  following  form,  the 
blanks  being  properly  filled  up:  *'The  People  of  the  State 
of  New  York,  To  the  Sheriff  of,"  et  cetera,  (or  **to  A.  B."); 
••We  command  you,  that  you  certify  fully  i  nd  at  large,  to 
,  *  (**the  supreme  court,  at  a  spe- 
cial term  or  term  of  the  appellate  division  thereof,  to  be 
held,"  or  **E.  P.,  justice  otthe  supreme  court,"  or  other- 
wise, (as  the  case  may  be),  "at  , on  ,"  (or  "im- 
mediately after  the  receipt  of  this  writ"),  "the  day  and 
cause  of  the  imprisonment  of  0.  D.,  by  you  detained,  as  it 
is  stid,  by  whatsoever  mime  the  said  G.  D.  is  called  or 
charged.  And  have  yon  then  there  this  writ.  "Witness, 
,  one  of  the  justices  '*  (or  "judges  ")  *of  the  said 
court  "(or  "county  judge,"  or  otherwise,  as  the  Cise  may 
be>,  "the  day  of  ,  in  the  year  eighteen  hon- 
dred  and              ." 

g  8088*  If  application  for  either  writ  is  made  to  the 
supreme  court,  or  to  a  justice  thereof,  in  a  county  other 
than  that  where  the  person  is  imprisoned  or  confined,  the 
writ  may  be  made  returnable,  in  its  or  his  discretion,  before 
an^  judge  authorized  to  grant  it,  in  the  county  of  the  im- 
prisonment or  confinement. 

g  S084.  The  writ  of  habeas  corpus  or  the  writ  of  cer- 
tiorari shall  not  be  disobeyed,  for  any  defect  of  form,  and 
par.icularly  in  either  of  the  following  cases : 

1.  If  the  person  having  the  cust^y  of  the  prisoner,  is 
designated,  either  by  bis  name  of  office,  if  he  has  o::e,  or  by 
his  own  name ;  or,  if  both  names  are  unknown  or  uncer- 
tain, hj  an  assumed  appellation.  Any  person,  upon  whom 
the  wnt  is  served,  is  aeemed  to  be  the  person  to  whom  it  is 
directed,  although  it  is  directed  to  him  by  a  wrong  name  or 
description,  or  to  another  person 

2.  Il  the  prisoner  directed  to  be  produced,  is  designated 
by  name,  or  otherwise  described  in  any  way,  so  as  to  be 
identified  as  the  person  intended. 

§  S086.  Where  a  justice  of  the  supreme  court,  in  court 
or  out  of  court,  has  evidence,  in  a  judicial  proceeding  taken 
before  him.  that  any  person  is  illegally  imprisoned  or  re- 
strained in  his  liberty  within  the  State  ;  or  where  any  other 
judge,  authorized  by  this  article  to  grant  the  writs,  has 
eyidence,  in  like  manner,  that  any  person  is  thus  imprisoned 
or  restrained,  within  the  county  where  the  j|udge  resides ; 
he  must  issue  a  writ  of  habeas  corpus  or  a  wnt  of  certiorari, 
for  the  relief  of  that  person,  although  no  applicatiou  thero- 
f  or  has  been  made. 
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8  MiBc.  158.  8  8026.  The  person  upon  whom  either  writ  has  been 
duly  served,  must  state,  plainly  and  unequivocally,  in  his 
return : 

1.  Whether  or  not,  at  the  time  when  the  writ  was  served, 
or  at  any  lime  theretofore  or  thereafter,  he  Lad  in  his 
custody,  or  under  his  power  or  leslraint,  the  person  for 
whose  relief  the  writ  was  issued. 

2.  If  he  so  had  that  person,  when  the  writ  was  iCiVel, 
and  still  has  him,  the  authority  and  true  cause  of  ihe  im- 
prisonment or  restraint,  setting  it  forth  at  length.  If  the 
prisoner  is  detained  by  virtue  of  a  mandate  or  other  writ- 
ten authoritv,  a  copy  thereof  must  be  annexed  to  the  return, 
and,  upon  the  return  of  the  writ,  the  original  must  be  pro- 
duced, and  exhibited  to  the  court  or  jud^. 

8.  If  he  BO  had  the  prisoner  at  any  time  but  has  trans- 
ferred the  custody  or  restraint  of  him  to  another,  the  return 
must  conform  to  the  return  required  by  the  second  subdi- 
vision of  this  section,  except  that  the  substance  of  the  man- 
date or  other  written  authority  may  be  given,  if  the  original 
Is  no  longer  in  his  hands ;  an<l  that  the  return  must  state 
particularly  to  whom,  at  what  time,  for  what  cause,  and  by 
what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and, 
unless  he  is  a  sworn  public  officer,  and  makes  his  return  in 
his  official  capacity,  it  must  be  verified  by  Ms  oath. 

§  8087.  The  person,  upon  whom  a  writ  of  habeas 
corpus  has  been  duly  served,  must  also  bring  up  ihe  body 
of  the  prisoner  in  his  custody,  according  to  the  cororoand 
of  the  writ ;  unless  he  states,  in  his  return,  that  the  prisoner 
is  90  sick  or  infirm,  that  the  production  of  him  would  en* 
duiger  his  life  or  his  health. 

§  8088.  Where  a  person,  who  has  been  duly  served 
with  either  writ,  refuses  or  neglects,  without  sufficient 
cause  shown  by  him,  fully  to  obey  it,  as  prescribed  in  the 
last  two  sections  the  court  or  judge,  before  which  or  whom 
it  is  made  returnable,  upon  proof  of  the  due  service  thereof, 
must  forthwith  issue  a  warrant  of  attachment,  directed 
generally  to  the  sheriff  of  any  county  where  the  delinquent 
may  be  found,  or,  if  the  delinquent  is  a  sheriff,  to  any 
coroner  of  his  county,  or  to  a  particular  person  specially 
appointed  to  execute  the  warrant,  and  designated  therein 
commanding  such  officer  or  other  person  forthwith  to 
apprehend  the  delinquent,  and  bring  him  before  the  court 
or  judge.  Upon  the  delinquent  being  so  brought  up,  an 
oraer  must  be  made,  committing  him  to  cU^se  custody  in 
the  jail  of  the  county  in  which  the  court  or  judge  is  ;  or,  if 
he  is  a  sheriff,  in  the  jail  of  a  countv  other  tiian  his  own, 
designated  in  the  order ,  and.  in  either  case,  without  being 
allowed  the  liberties  of  the  jail.  The  order  must  direct 
that  he  stand  committed,  until  he  makes  return  to  the 
writ,  and  con^)lie8  with  any  order,  which  may  be  mude  by 
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the  court  or  judge,  in  relation  to  the  person  for  whose 
relief  the  writ  was  issued. 

§  8029.  The  court  or  Judge  may  also,  in  its  or  his 
discretion,  at  the  time  when  the  warrant  of  attachment  is 
issued,  or  afterwards,  issue  a  precept  to  the  sheriff,  coroner, 
or  other  person,  to  whom  the  warrant  is  directed,  com- 
manding him  forthwith  to  bring  before  the  court  or  judge 
the  person  for  whose  benefit  the  writ  was  granted,  who 
must  thereafter  remain  in  the  custody  of  &e  officer  or 
person  executing  the  precept,  until  discharged,  bailed,  or 
remanded,  as  the  court  or  judge  directs. 

g  8080.  The  sheriff,  coroner^  or  other  person,  to  whom 

a  warrant  of  attachment.or  precept  is  directed,  as  prescribed     

in  either  of  the  last  two  sections,  may,  in  the  execution 
thereof,  call  to  his  aid  the  power  of  the  county,  as  a  sheriff  • 
may  do,  in  the  execution  of  a  mandate  issued  from  a  court 
of  record 

§  8081.  The  court  or  jjudge,  before  which  or  whom  a 
prisoner  is  brought  by  virtue  of  a  writ  of  habeas  corpus, 
u»ued  as  present^  in  this  article,  must,  immediately  after 
the  return  of  the  writ,  examine  into  the  facts  alleged  in  the 
return,  and  into  the  cause  of  the  imprisonment  or  restraint 
of  the  prisoner  ;  and  mu^t  make  a  final  order  to  discharge 
him  therefrom,  if  no  lawful  cause  for  the  imprisonment  or 
restraint,  or  for  the  continuance  thereof,  is  shown;  whether 
the  same  was  upon  a  commitment  for  an  actual  or  sup- 
posed criminal  matter,  or  for  some  other  cause. 

§  8088*  The  court  or  judge  must  forthwith  make  a  final   n  Abb.  N. 
order  to  remand  the  prisoner,  if  it  appears  that  he  is  de-    C.  18. 
tained  in  custody  for  either  of  the  following  causes,  and  that   \^^  ^^j^ 
the  time  for  which  he  may  legally  be  so  detained  has  nqt   88  Hon,  '268 
expired : 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge 
of  the  United  States,  in  a  case  where  such  courts  or  judges 
have  exclusive  jurisdiction. 

d.  By  virtue  of  the  final  judgment  or  decree  of  a  com- 
petent tribunal,  of  civil  or  cnminal  jurisdiction  ;  or  the 
final  order  of  such  a  tribunal,  made  in  a  special  proceeding, 
instituted  for  anjr  cause,  except  to  punish  him  for  a  con- 
tempt ;  or  by  virtue  of  an  execution  or  other  process, 
issued  upon  such  a  judgment,  decree,  or  final  order. 

8.  For  a  criminal  contempt,  defined  in  section  eight  of 
this  act.  and  specially  and  plainly  charged  in  acommitment, 
made  by  a  court,  officer,  or  body,  havmg  authority  to  com- 
mit for  the  contempt  so  charg^. 

^  8088.  If  it  appears  upon  the  return,  that  the  prisoner 
is  m  custody  by  virtue  of  a  mandate  in  a  civil  cause,  he  can 
be  discharged,  only  in  one  of  the  following  cases  : 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the 
officer  who,  issued  the  mandate,  has  been  exceed^,  eith^ 
69  to  matter,  place,  sum,  or  pemon. 
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2.  Where,  although  the  original  imprisonment  was  law- 
M,  yet  by  some  act,  omission,  or  event,  which  has  taken 
place  afterwards,  the  prisoner  has  become  entitled  to  be  dis- 
charged. 

8.  Where  the  mandate  is  defective  in  a  matter  of  sub- 
stance required  by  law,  rendering  it  void. 

4.  Where  the  mandate,  although  in  proper  form,  was 
issued  in  a  case  not  allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoner 
under  the  mandate,  is  not  the  person  empowered  by  law  to 
detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment, 
decree,  or  order  of  a  court,  or  by  a  provision  of  law. 

16  Abb.  N.       §  8084.  But  a  court  or  Judge,  upon  the  return  of  a  writ 

100  ^'y  90    ^^^^  ^  prescribed  in  this  article,  shall  not  inquire  into  the 

'       •  legality  or  justice  of  any  mandate,  judgment,  decree,  or 

93  Hnn.  470.  final  order,  specified  in  the  last  section  but  one,  except  as 

therein  stated. 

g  8086.  If  it  appears  that  the  prisoner  has  been  legally 
committed  for  a  criminal  offence,  or  if  he  appears,  by  the 
testimony  offered  with  the  return,  or  upon  the  hearing 
thereof,  to  be  guilty  of  such  an  offence,  although  the  com- 
mitment is  irregular,  the  court  or  judge,  before  which  or 
whom  he  is  brought,  must  forthwith  make  a  final  order,  to 
discharge  him  upon  his  giving  bail,  if  the  case  is  bailable 
or,  if  it  is  not  bailable,  to  remand  him.  Where  bail  is 
given  pursuant  to  an  order,  made  as  prescribed  in  this  sec- 
tion, the  proceedings  are  the  same  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  prisoner  is  en- 
titied  to  be  bailed. 

§  8086.  Where  a  prisoner  is  not  entitled  to  his  discharge, 
and  is  not  bailed,  he  must  be  remanded  to  the  custody,  or 
placed  under  the  restraint,  from  which  he  was  taken,  unless 
the  person,  in  whose  custody  or  under  whose  restraint  he  was, 
is  not  lawfully  entitled  thereto ;  in  which  case,  the  order 
remanding  hiin  must  commit  him  to  the  custody  of  the 
officer  or  person  so  entitled. 

19  N.  T.  §  8087.  Pending  the  proceedings,  and  before  a  final 

State  Rep.  order  is  made  upon  the  return,  the  court  or  judge,  before 

**•   which  or  whom  the  prisoner  is  brought,  may  either  commit 

him  to  the  custody  of  the  sheriff  of  the  county  wherein  the 

proceedings  are  pending,  or  place  him  in  such  care  or 

custody,  as  his  age  and  other  circumstances  require. 

§  8088.  Where  it  appears,  from  the  return  to  either 
writ,  that  the  prisoner  is  in  custody  by  virtue  of  a  mandate, 
an  order  for  his  discharge  shall  not  be  made,  until  notice 
of  the  time  when,  and  the  place  where,  the  writ  is  return- 
able, or  to  which  the  hearing  has  been  adjourned,  as  the 
case  may  be,  has  been  either  personally  served,  eight  days 
previously,  or  given  in  such  other  manner,  and  for  such 
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preriouB  length  of  time,  as  the  court  or  Judge  prescribes,  as 
follows  : 

1.  Where  the  mandate  was  issued  or  made  in  a  civil 
action  or  special  proceeding,  to  the  person  who  has  an  in- 
terest in  continuing  the  imprisonment  or  restraint,  or  hit 
attorney. 

2.  In  every  other  case,  to  the  district-attorney  of  the 
county,  within  which  the  prisoner  was  detained,  at  the  time 
when  the  writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice 
19  given,  as  prescribed  in  the  first  subdivision  of  this  section, 
becomes  a  party  to  the  special  proceeding. 

§  8089.  A  prisoner,  produced  upon  the  return  of  a  writ  lOON.T.sa 
of  habeas  corpus,  may,  under  oath,  deny  any  material 
allegation  of  the  return,  or  make  any  allegation  of  fact,  issn.t.iso 
showing  either  that  his  imprisonment  or  detention  is  unlaw- 
ful, or  that  he  is  entitled  to  his  discharge.  Thereupon  the 
court  or  judge  must  proceed,  in  a  summary  way,  to  hear 
the  evidence,  produced  in  support  of  or  against  the  im- 
prisonment or  detention,  and  to  dispose  of  me  prisoner  as 
the  justice  of  the  case  requires. 

§  8040.  Where  the  return  to  a  writ  of  habeas  corous 
states  that  the  prisoner  is  so  sick  or  infirm,  that  the  produc- 
tion of  him  would  endanger  his  life  or  health,  and  the  re- 
turn is  otherwise  sufficient,  the  court  or  judge,  if  satisfied 
of  the  truth  of  that  statement,  must  decide  upon  the  return, 
and  dispose  of  the  matter,  as  if  a  writ  of  certiorari  had  been 
issued. 

S  8041.  Where  an  application  is  made  for  a  writ  of  SMUciss. 
habeas  corpus,  as  prescnt)ed  in  this  article,  and  it  appears 
to  the  court  or  judge,  upon  the  petition  and  the  documents 
annexed  thereto,  that  the  cause  or  offence,  for  which  the 
party  is  imprisoned  or  detained,  is  not  bailable,  a  writ  of 
certiorari  may  be  granted,  instead  of  a  writ  of  habeas  cor- 
pus, as  if  the  application  had  been  made  for  the  former 
writ 

§  8048.  Upon  the  return  to  such  a  writ  of  certiorari, 
the  court  or  iudge,  before  which  or  whom  it  is  returnable, 
must  proceed  as  upon  a  return  to  a  writ  of  habeas  corpus, 
and  mutt  hear  the  proofs  of  the  parties,  in  support  of  and 
against  the  return. 

§  8048.  If  it  appears,  that  the  prisoner  is  unlawfully 
imprisoned  or  restrained  in  his  liberty,  the  court  or  judge 
must  make  a  final  order,  dischar^ng  him  forthwith.  If  it 
appears  that  he  is  lawfully  imprisoned  or  detained,  and  is 
not  entitled  to  be  bailed,  the  court  or  judge  must  make  a 
final  order,  dismissing  the  proceedings. 

§  8044.  Notwithstanding  a  writ  of  certiorari  haa  been 
issued,  or  returned,  as  prescribed  in  this  article,  the  couit 
or  judge,  before  which  or  whom  it  is  returnable,  may  issue 
a  writ  of  habeas  corpus,  which  is,  in  all  respects,  subject  to 
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the  foregoing  provisions  of  tliis  article,  relating  to  the  latter 
writ.  If  the  court  or  judge  refuses  a  writ  of  certiorari,  or, 
upon  the  return  thereof,  refuses  to  discharge  the  prisoner, 
the  latter  may  claim,  and  is  entitled  to,  the  writ  of  habeas 
corpus,  as  prescribed  in  this  article. 

$liW,CoB.       §8046.  If,   upon  the  return  to  a  writ  of  certiorari. 

•oi.  Act  issued  as  prescribed  in  this  articlo,  it  appears,  that  the  per 
son  imprisoned  or  detained  is  entitled  to  be  bailed,  the  court 
or  judge  must  make  a  final  order,  fixing  the  sum  in  which 
he  is  to  be  admitted  to  bail ;  specifying  the  court,  and  the 
term  thereof,  at  which  he  is  required  to  appear :  and  direct- 
ing his  discharge,  upon  bail  being  given  accordingly,  as  re- 
quired by  law.  If  sufficient  bail  is  immediately  offered, 
the  court  or  judge  must  take  it ;  otherwise,  bail  may  be 
given  afterwards,  as  prescribed  in  the  next  section. 

§  2046.  [  Am*d  1895,  amendment  to  take  (ffeci  January  1, 
1896.]  Upon  the  production  of  the  order,  or,  if  it  was  made 
by  A  court,  of  a  certified  copy  thereof,  to  a  ja^tice  of  the  su- 
preme court,  or  to  the  county  judge  or  special  county  judge 
of  t^e  county  where  the  prisoner  is  detained,  the  ju«^ge  must 
take  the  recognizance  of  the  prisoner,  with  two  euretiep,  in 
the  sum  so  fixed,  conditioned  for  the  appearance  of  the  pris- 
oner, as  pre>cribed  in  the  order.  Each  person,  offering  him- 
self as  «i  surety,  must  show,  byLisoatl),  to  the  satisfaclion 
of  the  judge,  that  lie  is  a  hmsebolder  in  the  county,  and 
worth  twice  the  sum  in  wl  ich  he  is  required  to  be  bound, 
ovf  r  and  above  all  demnnds  against  him .  It  is  not  necessary 
that  the  prisoner  should  appear  in  person  before  the  judge, 
to  acknowledge  the  recognizance;  bit  it  may  be  acknowl- 
edged by  the  prisoner,  and  Crrtified,  in  like  manner  as  a  deed 
to  be  recorded  iq^e  county. 

1 1156,  Con-  §  S047.  The  judge  must  inrnaediately  file  the  recog- 
f*fM^^Prft^  nizance  with  the  clerk  of  the  court,  before  which  the  pris- 
5^ci7.  Fra  Qjjgj.  jg  5Qmj(j  ^  appear.  He  must  also  make  a  certificate 
upon  the  order,  or  Uie  certified  copy  thereof,  to  the  effect 
that  it  has  been  complied  with.  Upon  proiiuction  of  the 
certificate,  the  prisoner  is  entitled  to  his  discharge  from  im- 
prisonment, for  any  cause  stated  in  the  return  to  the  cer- 
tiorari. 

§  S048.  The  writ,  of  discharge  is  abolished.  A  final 
order  to  discharge  a  prisoner,  made  as  prescribed  in  this 
article,  may  be  served  m  like  manner  as  an  injunction  order, 
and  when  so  served,  it  maj  be  enforced  in  the  same  man- 
ner as  a  final  judgment  in  a  civil  action,  except  where 
special  provision  for  its  enforcement  is  otherwise  made  in 
this  act.  Where  such  an  order  directs  a  discharge,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service 
of  the  certificate,  or  other  proof  prescribed  by  law,  showing 
that  bail  has  been  given,  as  required  thereby. 

§  S049.  Obedience  to  a  final  order  to  discharge  a  pris- 
oner, made  as  prescribed  in  this  article,  may  be  enforced 
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by  the  court  which,  or  the  judge  -who,  made  the  same,  by 
attachment  as  for  a  neglect  to  make  a  return  to  a  writ  of 
habeas  corpus,  and  with  like  effect.  A  person  guilty  of 
such  disobedience  forfeits,  to  the  prisoner  asgrieved,  one 
thousand  two  hundred  and  fifty  dollars,  in  addition  to  the 
damages  which  the  latter  sustains, 

J  8060.  A  prisoner,  who  has  been  discharged  by  a  final 
er,  made  upon  a  writ  of  habeas  corpus  or  certiorari, 
issued  as  prescribed  in  this  article,  shall  not  be  again  im- 

Srisoned,  restrained  or  kept  in  custody,  for  the  same  cause. 
»ut  it  is  not  deemed  to  be  the  same  cause,  in  either  of  the 
following  cases . 

1.  Where  he  has  been  discharged  from  a  commitment 
on  a  criminal  charge ;  and  is  afterwards  committed  for  the 
same  offence,  b^  the  lawful  order  or  other  mandate  of  the 
court,  wherein  he  was  bound  by  recognizance  to  appear,  or 
in  which  he  has  been  indicted  or  convicted  for  the  same 
offence. 

2.  Where  he  haa  been  discharged,  in  a  criminal  cause, 
for  defect  of  proof,  or  for  a  material  defect  in  the  commit- 
ment ;  and  is  afterwards  arrested  on  Bufl5ci(;nt  proof,  and 
committed  by  a  lawful  mandate,  for  the  same  offence. 

8.  Where  he  has  been  discharged,  in  a  civil  action  or 
special  proceeding,  for  an  illegality  in  the  judgment,  final 
order,  or  other  mandate,  as  prescribed  in  this  article ;  and 
is  afterwards  imprisoned,  by  virtue  of  a  lawful  judgment^ 
final  order,  or  other  mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or 
special  proceeding,  from  imprisonment  by  virtue  of  an  order 
of  arrest ;  and  is  afterwards  taken  in  execution,  or  other 
final  process,  in  the  same  action  or  special  proceeding,  or 
arrest',  d  in  another  action  or  special  proceeding,  after  the 
first  was  discontinuecL 

§  8061.  If  a  court,  or  a  Judge,  or  any  other  person,  in 
the  execution  of  a  judgment,  order  or  other  mandate,  or 
otherwise,  knowinj^ly  violates,  causes  to  be  violated,  or 
assists  in  the  violation  of,  the  last  section,  he,  or  if  the  act 
or  omission  was  that  of  a  court,  each  member  of  the  court 
assenting  thereto,  forfeits,  to  the  prisoner  aggrieved,  one 
thousand  two  hundred  and  fifty  dollars.  He  is  also  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
punished  by  fine,  not  exceeding  one  thousand  dollars,  or  by 
imprisonm(  nt.  not  exceeding  six  months,  or  by  both,  in  the 
discretion  of  the  court 

§  8068.  Any  one.  having  in  his  custody,  or  under  his 
power,  a  person  entitled  to  a  writ  of  habeas  corpus  or  a 
writ  of  certiorari,  as  prescribed  in  thi»  article,  or  a  person 
for  whose  relief  a  writ  of  habeas  corpus  or  a  writ  of  cer- 
tiorari has  been  duly  issued,  as  prescribed  in  this  articl^ 
who,  with  intent  to  elude  the  service  of  the  writ,  or  to  avoid 
the  effect  thereof,  transfers  the  prisoner  to  the  custody,  or 
places  him  under  the  power  or  control,  of  another,  or  con- 
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cealt  him.  or  changes  the  place  of  his  confinement,  is  guilty 
of  a  misdemeanor ;  and.  upon  conviction  thereof,  shall  be 
punished  as  specified  in  the  last  section. 

§  2058.  A  person  who  knowingly  assists  in  the  violation 
of  tlie  last  section,  is  guilty  of  a  misdemeanor  ;  and.  upon 
conviction  thereof,  shall  be  punished  as  specified  in  the  last 
section  but  ono, 
41  Hun,  188.  §  2064.  Where  it  appears,  by  proof  satisfactory  to  a  court 
or  judge,  authorized  to  grant  cither  writ,  that  a  person  is 
held  in  unlawful  confinement  or  custody,  and  that  there  is 
good  reason  to  believe,  that  he  will  be  carried  out  of  the 
State,  or  suffer  irreparable  injury,  before  he  can  be  relieved 
by  a  writ  of  habeas  corpus  or  a  writ  of  certiorari  ;  the 
court  or  judge  must  ia'^ue  a  warrant,  reciting  the  facts, 
directed  to  a  particular  sheriff,  or  generally  to  any  sheriff 
or  constable,  or  to  a  person  specially  designated  therein  ; 
and  commanding  him  to  take,  and  forthwith  to  bring  before 
the  court  or  judge,  the  prisoner,  to  be  dealt  with  according 
to  law.  If  the  warrant  is  issued  by  a  court,  it  must  be 
under  the  seal  thereof ;  if  by  a  judge,  it  must  be  under  his 
hand. 

§  2066.  Where  the  proof,  specified  in  the  last  section, 
is  ^80  sufllcient  to  justify  an  arrest  of  the  person  having 
the  prisoner  in  his  custody,  as  for  a  criminal  offence,  com- 
mitted in  taking  or  detaining  him,  the  warrant  must  also 
contain  a  direction  to  arrest  mat  person,  for  the  offence. 

§  2066.  The  ofllcer  or  other  person,  to  whom  the  war- 
rant is  directed  and  delivered,  must  execute  it  by  briugiug 
the  prisoner  therein  nameci,  and  also,  if  so  commanded  in 
the  warrant,  the  person  who  detains  him,  before  the  court 
or  judge  issuing  it ;  and  thereupon  the  person  detaining 
the  prisoner  must  make  a  return,  in  like  manner,  and  the 
like  proceedings  must  be  taken,  as  if  a  writ  of  habeas  cor- 
pus had  been  issued  in  the  first  instance. 

§  2067.  If  the  person,  having  the  prisoner  in  his  cus- 
tody, is  brought  before  the  coui  t  or  judge,  as  for  a  crimi- 
nal offence,  he  is  entitled  to  be  examined,  and  muat  be 
committed,  bailed,  or  discharcred,  by  the  couit  or  judge,  as 
in  any  other  criminal  case  of  the  same  nature. 
6  App.  Div.  §  2068.  An  appeal  may  be  taken  from  an  order  refus- 
*^*-  Ing  to  grant  a  writ  of  habeas  corpus,  or  a  writ  of  certiorari, 

as  prescribed  in  this  article,  or  from  a  final  order,  made 
upon  the  return  of  such  a  writ,  to  discharge  or  remand  a 
prisoner,  or  to  dismiss  the  proceedings.  Where  a  final 
order  is  made,  to  discharge  a  prisoner,  upcn  his  giving 
bail,  an  appeal   therefrom   may   be    taken,  before  bail  is 

fiven  ;  but  where  the  appeal  is  taken  by  the  people,  the 
ischiirge  of  the  prisoner  upon  bail  shall  not  be  stayed 
thereby.  An  appeal  does  not  lie,  from  an  order  of  the 
court  or  Jtidge,  before  which  or  whom  the  writ  is  made  re- 
tumable^  except  as  prescribed  in  this  section. 


^ 
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§  2069.  An  appeal  from  a  final  order,  discharging  a 
prisoner  committ.  d  upon  a  criminal  accusation,  or  from  the 
affirmance  of  such  an  order,  may  be  taken,  in  the  name  of 
the  people,  by  the  Attomey-Gteneral  or  the  district-attor* 
ney. 


criminal  i 
or  i 

the  proceedings,  remanding  him,  or  otherwise  refusing  l6 
discharge  him,  made  as  prescribed  in  this  article,  the  court 
or  judge,  upon  his  application,  either  before  or  after  the 
final  order,  must,  upon  such  notice  to  the  district-attorney 
as  the  court  or  judge  thinks  proper,  make  an  order,  fixing 
the  sum  in  which  the  applicant  shall  be  admitted  to  bail, 
pending  the  appeal ;  and  thereupon,  when  his  appeal  is 
perfected,  he  must  be  admitted  to  bail  accordingly. 

5  2061.  lAm*d  1895,  amendment  to  take  effect  January  1, 
18%.]  The  recognizance  tor  that  purpose  must  be  condi- 
tioned, that  the  prisoner  i^  ill  appear  at  a  term  of  the  appel- 
late division  of  the  (iUpreme  court  to  be  held  at  a  time  and 
place  designated  in  the  order,  and  abide  by  and  perform  the 
judgment  or  order  of  the  appellate  court.  It  must  be  taken 
and  approTed  by  a  justice  of  the  supreme  court,  or  by  the 
court  or  judge  from  whose  order  theappenl  is  taken,  or  by 
the  county  judge  of  the  county  in  which  the  order  was  made. 
In  all  other  respects,  the  proceedings  are  the  same  as  pre- 
scribed in  this  article,  where  it  appears,  upon  the  return  of 
a  v^rit  of  certiorari,  that  the  prisoner  is  entitled  to  be  ad- 
luitted  to  bail. 

§2062.  [-4m*dl895,  amendment  to  take  effect  Januat-y  1,  nn67,U69, 
1896.]  Where  a  prisoner,  who  Ktands  charged  with  an  (f-  OodboI.  Act 
f  ense,  specified  in  the  last  section,  has  perfected  an  appeal, 
to  the  c  'Urt  of  appeals,  from  a  final  order  of  the  supreme 
court,  affirming  an  order  ref  asing  his  discharge,  or  reverbing 
an  order  granting  his  discharge;  the  court,  from  whose  ordi  r 
the  appeal  is  taken,  or  a  judge  thereof,  must,  upon  his  ap- 
plication, admit  him  to  bail,  as  prescribed  in  tbe  last  tea- 
ti  »n,  except  that  the  recognizance  must  be  conditi  ned  to 
appear,  at  a  term  of  the  appellate  diyiBion  of  the  supreme 
court  from  which  tbe  appeal  is  taken,  to  abide  by  and  pt^r- 
form  its  judgment  or  order,  made  after  the  determination  of 
the  appeal 

I  2063.  Where  the  sum,  in  which  a  prisoner  shall  be  nd- 
nutted  to  bail,  has  been  fixed,  as  prescribed  in  either  of  the 
last  two  sections,  he  must  remain  in  the  custody  of  the 
sheriff  of  tbe  county  in  which  he  then  is,  until  he  is  admitted 
to  bail,  as  therein  prescribed;  or,  if  he  does  not  give  the 
ret^nisite  bad,  until  the  time  to  appeal  has  expired,  or  the 
appeal  is  disposed  of.  and  the  further  direction  of  the  couit, 
uiadf  thereupon. 

§2004.  [/lm*d  1895,  amendment  to  take  effect  January  1, 
1896*]    Where  no  order  or  other  directigii  of  tbe  court, 
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relatingto  the  disposition  of  the  prisoner,  is  made  at  tbe 
term  specified  in  a  recognizance,  given  as  prescribed  in  sec- 
tion two  thousand  and  sixty-one  or  section  two  thousand  and 
sixty-two  of  this  acr,  the  matter  is  deemed  adjourned  with- 
out an  order  to  that  effect,  to  the  next  term  of  the  appeUate 
division  of  the  supreme  c.'Urt,  to  be  held  in  the  same  depart- 
ment; and  thereafter  to  each  Ruccessive  term,  until  such  an 
order  or  direction  is  made.  The  prisoner  is  bound  to  attend 
at  each  successive  term  of  the  appellate  division;  and  the  re- 
cognizance is  vaUd  for  his  attendance  accordingly,  without 
any  notice  or  other  formal  proceedings. 

§  2065.  An  offi.  er  or  other  person,  who  detains  any  one 
by  virtue  of  a  mandate,  or  other  written  authority,  must, 
upon  reasonable  demand,  and  tender  of  his  fees,  deliver  a 
copy  thereof  to  any  person  who  applies  therefor,  for  the 
purpose  of  procuring  a  writ  of  habeas  corpus  or  a  writ  of 
certiora'i,  m  behalf  of  the  prisoner.  If  ho  knowingly 
refuses  so  to  do,  he  forfeits 'two  hundred  dollars  to  the 
prisoner. 

§  2066«  Except  as  otherwise  expressly  prescribed  by 
statute,  the  provisions  of  this  article  apply  to  and  regelate 
the  proceedingti  upon  every  common  law  or  statutory  'writ 
of  h  :bens  corpus,  as  far  as  they  are  applicable;  and  the 
auttiority  of  a  court  or  a  judge,  to  grant  such  a  writ,  or  to 
proce^  d  tbereap  n,  by  statute  or  the  common  law,  must  be 
ex  rcised  in  conformity  to  this  article,  in  any  case  therein 
provided  for. 

ARTICLE  FOURTH. 

The  Wbit  of  Mandamus. 

I  2067.  Kinds  of  writ;  how  alter-  return. 

native  writ  granted  §  2079.  Issue  of  facts;    when    it 

2068.  When  writ  granted  at  spe-  arises. 

cial  term.  2080.  Application  of  certain  pro- 

2069.  Id . :  at  appellate  division^of  visions  of  chapter  nixtb . 

the  Rupreioe  court.  2081.  Service  of  notice  of  filing 

2070.  When    peremptory  man-  return,  and  demnrrfr. 

damns  to  issue  in  first  2082,  Subsequent     proceedings 

instance.  the  ^ame  as  in  an  actiio. 

2071.  Alternative    writ ;      how  2083.  Issue  of  fact ;  how  triable. 

served.  k084.  Id.;  wheie  triable. 

2072.  Writ;  how  returnable.  2086.  Issue  of  law  upon  appellate 
207J.  Return    or  demurrer    to  division  of  the  supreme 

first  «  rit.  court  mandamns ;  how 

2<'74.  Return  ;  how  made.  and  where  triable. 

2076.  Motion  to  set  aside  writ  2086.  Costs. 

2076.  Contents    of    alternative  2087.  Appeals. 

writ;  demurrer  thereto.  2088.  When  relator  to  recover 

2077.  Form  and  contents  of  re-  damages. 

turn.  2089.  Stay  of  proceedings ;  en- 

2078.  Further  return  cannot  be  largement  of  time. 

compelled;  demurrer  to  2090.  Fine  in  certain  cases. 

6.3N.T. Sup-  S  2067.  A  writ  «f  inaudamns  is  either  alternative  or 
er.  ct.  (J.A  J)  remptory.  Th  •  alternative  writ  inny  he  grnnted  upon  an 
8)^'  affidavit,  or  other  written  i«roof,   showing  a  proper  case 

therefor;  and  either  with  or  without  previous  notice  of  \he 

Application,  as  the  couft  thinlis  proper, 
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§2068.  [Am'd  1895,  amendment  to  take  effect  January  185N.T.7flL 
1, 1896.]  Except  where  special  proyision  thereior  is  other- 
wise made  in  this  article,  a  writ  of  tuandamtis  cau  be  granted 
only  at  a  special  term  of  the  supreme  court  held  within  the 
jnuioial  district  embracing  the  conpty  wheiein  an  issue  of 
fact,  joined  upon  an  alternative  wnt  of  mandamus  is  tiiable, 
as  prescribed  in  this  article. 

I  2069.  [Am*d  1895,  amendment  to  take  effect  January  1,  135  n.  T.  7«. 
1896,]  A  writ  of  mandamus  may  be  granted,  at  a  term  of 
the  appellate  division  of  the  supreme  court  only,  directed 
generiUly  to  any  judge  holding,  or  to  hold,  a  sp  cixl  term  of 
the  same  court,  or  directed  to  one  or  more  judges  of  the  same 
court  named  tberein,  in  auy  case  where  such  a  writ  may  be 
issued  out  of  the  Hupreme  court,  directed  to  any  other  court, 
or  to  a  iudge  thereof.  Such  a  writ  can  be  granted  only  at  a 
term  of  the  appellate  division  of  the  judicial  departmeut, 
embracing  the  county,  wherein  the  actiou  is  triabte,  or  tbd 
special  proceeding  is  brou-ht,  in  the  course  of  wl)ich  the 
matter  sought  to  be  enforced  by  the  mandamus  originated, 
unless  that  term  is  not  in  session;  in  which  case  it  may  be 
^[ranted  at  a  term  of  the  appellate  division  of  an  adjoining 
judicial  department. 

§  2070.  [  ^nCd  1895,  amendment  to  take  effect  January  1,  34  Hun,  684, 
1896.]  Aperemptory  writ  of  mandamus  may  be  issued,  in  JJs^f^iJJ^ 
the  first  instance,  where  the  appliciint's  right  to  the  manda- 
mus depends  only  upon  questions  of  law,  and  notice  of  the 
application  has  been  given  to  a  judgf^  of  the  court,  or  to  the 
corporation,  board,  or  other  body,  officer,  or  other  person, 
to  whioh  or  to  whom  it  is  directed.  The  notice  must  be 
served,  at  least  eight  days  before  the  application  is  heard; 
unless  a  shorter  time  is  prescribed  by  an  order  to  show  cause, 
made,  where  the  application  is  to  the  special  term,  by  the 
court,  or  a  judge  tnereof ;  or,  where  the  application  is  to  the 
appellate  division,  by  the  appellate  diviHion,  or  a  juKtice  of 
the  appellate  division  of  that  judicial  department.  In  such 
a  case,  the  application  must  be  founded  upon  affidavits,  or 
other  written  proofs,  a  copy  or  whioh  must  be  served  with 
the  notice,  or  order  to  show  cause.  Where  the  court,  board; 
or  other  body  to  be  snrved,  consists  of  three  or  more  mem- 
bers, the  notice  or  order  to  show  cause,  and  the  papers  upon 
which  the  application  is  to  be  made,  m^y  be  starved,  as  pre- 
scribed in  the  next  section  for  service  of  an  alternative  writ 
of  mandamus.  Except  as  prescribed  in  this  section,  or  by 
special  provision  of  law,  a  peremptory  mandamus  can  not 
be  issued,  until  an  alternative  mandamus  has  been  issued 
and  duly  served,  and  the  return  day  thereof  has  elapsed. 

§  2071*  An  alternative  writ  of  mandamus  must  be  served, 
by  showing  the  original  wnt,  and  delivering  a  copy  thereof, 
to  the  person  to  be  served.  Where  it  is  directed  to  a  court, 
or  to  the  judge  or  judges  of  a  co  irt,  it  nmst  be  served, 
eitht^r  in  term  time  or  in  vacation,  upon  the  judge  or  judges 
of  the  court; except  that,  where  the  court  consiHts  of  three 
or  more  judges,  service  upon  a  majority  of  them  is  guffi- 
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cient.  Where  it  is  to  be  served  upon  a  board  or  body,  other 
than  a  corporation,  service  roust  be  made  upon  a  majority 
of  the  members  thereof,  unless  the  board  or  body  was 
created  by  law,  and  has  a  chairman  or  other  presiding 
oflBcer,  appointed  pursuant  to  law ;  m  which  case,  service 
upon  him  is  sufScieut.  Where  the  writ  is  to  be  served  upon 
a  corporation,  service  thereof  may  be  made  upon  any  officer, 
upon  whom  a  summons,  issued  out  of  the  supreme  court, 
may  be  served.  Where  one  or  more  of  the  persons,  upon 
whom  to  make  service,  as  prescribed  in  this  section,  cannot, 
after  due  diligence,  be  found,  the  exhibition  of  the  original 
writ  may  be  dispensed  with,  and  service  may  be  made  upon 
him  or  them,  as  prescribed  by  law  for  the  service  of  a  sum- 
mons, issued  out  of  the  supreme  court 

1 2072*  [Am*d  1895,  amendmerU  to  take  effect  January  1, 
1896.]  An  alternative  writ  mast  be  made  returnable  twenty 
days  after  the  service  thereof,  at  the  office  of  the  clerk  of  the 
county,  designated  therein,  in  which  an  issue  of  fact  joined 
thereupon  is  triable.  A  peremptory  writ  must  be  made  re- 
tamable  at  a  special  term,  or  a  term  of  the  appellate  division 
of  the  supreme  court,  designated  therein,  to  which  applica- 
tion for  the  alternative  writ  might  have  been  made. 

do  Han,  463.       §  2073.    Where  the  first  writ  of  mandamus  has  been  duly 
served,  a  return  must  be  made  to  the  same,  as  therein  re- 

a  aired,  unless  it  is  an  alternative  writ,  and  a  demurrer 
lereto  is  taken.  In  defanlt  of  a  return,  the  person  or  per- 
sons, npon  whom  the  writ  was  served,  may  be  punished, 
upon  the  application  of  the  people,  or  of  the  relator,  for  a 
contempt  of  court. 

80  Hon  458.  §  2(>74«  [ilm'd  1895,  amendment  to  take  effect  January  1, 
'  1896.]  The  return  to  an  alternative  writ  of  mandamus  must 
be  annexed  to  a  copy  of  the  writ;  and  must  be  filed,  in  the 
office  of  the  clerk,  where  it  is  returnable,  within  the  time 
specified  in  the  writ.  The  return  to  a  peremptory  writ  of 
mandamus  must  be  likewise  annexed  to  a  copy  thereof;  and 
must,  before  the  expiration  of  the  first  da^  of  the  term  at 
which  it  is  returnable,  be  either  delivered  in  open  court,  or 
filed  in  the  office  of  the  clerk  of  the  county  wherein  the  term 
la  to  be  held. 

%  8076.  An  alternative  writ  of  mandamus  cannot  be 
quashed  or  set  aside  upon  motion,  for  any  matter  involving 
the  merits.  A  motion  to  set  aside  such  a  writ,  for  any 
other  cause,  or  to  set  aside  or  quash  a  peremptory  writ  of 
mandamus,  or  to  set  aside  the  service  of  either  writ,  must 
be  made  at  a  term,  whereat  the  writ  might  have  been 
granted. 

g  S076.  The  statement,  contained  in  an  alternative  writ 
of  mandamus,  of  the  facts  constituting  the  grievance,  to 
redress  which  it  is  issued ;  the  joinder  therem  of  two  or 
more  such  grievances ;  and  the  command  of  the  writ,  are 
subject  lo  the  provisions  of  chapter  sixth  of  this  act,  re- 
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specting  the  statement,  in  a  coini}laint,  of  the  fact  const!* 
tuting  a  cause  of  action ;  the  joinder  therein  of  two  or 
more  caus«^  of  action  ;  and  the  demand  of  judgment  there- 
upon. The  person,  upon  whom  the  writ  is  served,  instead 
of  making  a  return  thereto,  may  file  in  the  office  where  the 
writ  is  returnable,  a  demurrer  to  the  writ ;  or  he  may  file  a 
demurrer  to  a  complete  statement  of  facts  contained  in  the 
writ,  as  constituting  a  separate  grievance,  and  make  a  re* 
turn  to  the  remainder  of  the  writ.  A  demurrer  may  be 
thus  taken,  in  a  case  where  a  defendant  mav  demur  to  a 
complaint,  or  to  a  cause  of  action  separately  stated  in  a 
complaint,  as  prescribed  in  chapter  sixth  of  this  act ;  and 
it  must  be  in  like  form. 

§  8077.  The  provisions  of  chapter  sixth  of  tbis  act,  re- 
lating to  the  form  and  contents  of  an  answer,  containing 
denies  and  allegations  of  new  matter,  except  those  pro- 
visions which  relate  to  the  verification  of  an  answer,  and  to 
a  counterclaim  contained  therein,  apply  to  a  return  to  an 
alternative  writ  of  mandamus,  showing  cause  against  obey- 
ing the  command  of  the  writ.  For  the  purpose  of  the 
application,  each  complete  statement  of  facts,  assigning  a 
cause  why  the  command  of  the  writ  ou^ht  not  to  be  obeyed, 
is  regarded  as  a  separate  defence,  and  must  be  separately 
BtatM,  and  numbered. 

§  8078.  A  person,  who  has  made  a  return  to  an  alterna- 
tive mandamus,  cannot  be  compelled  to  make  a  further  re- 
turn. The  people,  or  the  relator,  may  demur  to  the  return, 
or  to  any  complete  statement  of  facts,  therein  separately 
assigned  as  a  cause  for  disobeying  the  command  of  the 
writ,  on  the  ground  that  the  same  is  insufficient  in  law, 
upon  the  face  thereof. 

§  2070.  An  issue  of  fact  arises  upon  a  denial,  contained  68  N.  T. 
in  the  return,  of  a  material  allegation  of  the  writ,  or  upon   Saper.    Ot. 
a  material  allegation  of  new  matter,  contained  in  a  return  ;   (J'ASOW* 
unless  a  demurrer  thereto  is  taken.   Where  the  people  or 
the  relator  demur  to  a  complete  statement  of  facts,  sepa- 
rately assigned  as  cause  for  disobeying  the  command  of  the 
writ,  an  issue  of  fact  arises,  with  respect  to  the  remainder 
of  the  return. 

§  8080.  Oral  pleadings  upon  a  writ  of  mandamus  are 
abolished,  and  no  pleadings  are  allowed,  except  as  pre- 
scribed in  the  foregoing  sections  of  this  article.  The  pro- 
visions of  title  second  of  chapter  sixth  of  this  act  apply  to 
the  writ  and  the  return  ;  except  that  it  is  not  necessary  to 
serve  a  copy  of  either,  upon  the  attorney  for  the  adverse 
party,  or  to  verify  either,  and  that  neither  can  be  amended, 
without  special  application  to  the  court,  or  stricken  out  as 
sham. 

§  8081.  Where  a  return  to  an  alternative  writ  of  man- 
damus has  been  filed,  the  attorney  for  the  defendant  mak- 
ing it  must  serve,  upon  the  aitomey  for  the  people  or  the 
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-Irelator,  a  notice  of  the  filing  thereof.  Where  the  people  or 
the  relator  demur  to  the  return,  or  to  a  part  thereof,  a  copy 
of  the  demurrer  must  be  served  upon  the  attomev  for  tiie 
defendant,  within  twenty  days  after  the  service  of  such  a 
notice.  Where  the  defendant  demurs  to  the  writ,  or  to  a 
part  thereof,  a  copy  of  the  demurrer  must  be  served  upon 
the  attorney  for  the  people  or  the  relator,  within  the  time 
prescribed  by  law  for  filing  it. 

§  8088.  Except  as  otherwise  expressly  prescribed  in  this 
act,  the  proceedings,  after  issue  is  joined,  upon  the  facts  or 
upon  the  law  are  in  all  respects,  the  same  as  in  an  action  ; 
and  each  provision  of  this  act,  relating  to  the  proceedings 
in  an  action,  apply  thereto.  For  the  purpose  of  the  applica- 
tion, the  writ,  the  return,  and  the  demurrer  are  deemed  to 
be  pleadings  in  an  action  ;  and  the  final  order  is  deemed  to 
be  a  final  judgment,  and  may  be  entered  and  docketed,  and 
enforced,  with  respect  to  such  parts  thereof  as  are  not  en- 
forced by  a  peremptory  mandamus,  as  a  final  judgment  in 
an  action.  But  before  the  final  order  can  be  docketed,  or 
an  execution  issued  thereupon,  an  enroUment  must  be  filed 
thereupon,  as  a  judgment-roll  in  an  action.  For  that  pur- 
pose, the  clerk  must  attach  together  and  file  in  his  office,  a 
certified  copy  of  the  final  order  ;  the  vmt  and  the  return, 
<W  copies  IheVeof  ;  together  with  the  same  papers,  which  are 
required  by  law  to  be  incorporated  into  a  judgment-roll  in 
ftU  action.  Where  the  final  order  is  in  favor  of  the  people 
or  the  relator,  it  must  award  a  peremptory  mandamus,  to  be 
forth  with  issued* 
61  How.  Pr.  §  8088.  An  issue  of  fact,  joined  upon  an  alternative  writ 
M  N  Y  ^^  mandamus,  must  be  tried  by  a  jury,  as  if  it  was  an  issue 
Siper.  ct.  j^i^ed  in  an  action  specified  in  section  nine  hundred  and 
(J.A8.)66.  sixty-eight  of  this  act ;  unless  a  jury  trial  is  waived,  or  a 
reference  is  directed  by  consent  of  parties.  Where  the  writ 
was  issued  upon  the  relation  of  a  private  person,  the  relator 
or  the  defendant  is  entitled  to  a  verdict,  report,  or  decision, 
where  he  would  be  eutitled  thereto,  if  the  issue  was  joined  in 
an  action,  brought  by  the  relator  against  the  defendant,  to 
recover  damages  for  making  a  false  return. 

§  8084,  [i47h'dl895,  amendment  to  take  ^ed  January  1, 
1896.x  An  issue  of  fact,  joined  upon  an  alternative  writ  of 
mandamus,  granted  at  a  special  term  of  the  supreme  court, 
is  triable  in  the  county,  wherein  it  U  alleged  in  the  writ  that 
the  material  facts  took  place,  unless  the  coart  directs  it  to 
be  tried  elsewhere.  An  issue  of  fact,  joined  upon  an  niter* 
n/itive  writ  of  mandamus,  granted  at  a  term  of  the  appellate 
division  of  the  supreme  court,  ia  triable  in  the  county,  which 
determines  the  judicial  department  wherein  the  application 
for  the  writ  must  be  made;  unless  the  appellate  division  di- 
rects it  to  be  tried  in  another  county  of  the  s^me  judicial 
dep  irtment.  Upon  the  trial  of  an  issue  of  fact,  joined  npon 
an  nltern.tivft  wiit  of  mandamus,  the  verdict,  report,  or  de- 
cision must  be  retnmtd  to,  auvi  the  final  order  thereui^on 
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most  be  made  b^  the  appellate  diyision  or  the  special  term, 
as  tie  case  requires. 

6  2085*  [Am*d  1895,  amendment  io  take  effect  January  1, 
1896.]  An  issue  of  law,  joined  apoD  an  alternative  writ  of 
mandamus,  granted  by  the  appellate  division  must  be  tried, 
and  the  final  order  thereupon  must  be  made,  by  the  appel- 
late division. 

§  2086.  Where  an  alternative  writ  of  mandamus  has  been  54  How.  Pr. 
issued,  oost 8  may  be  awarded,  as  in  an  action;  except  that,  623. 
upon  making  a  final  order,  the  costs  are  in  the  di^ortti()n  of 
thecourt.  Wherea  peremptory  mandamus  is  gran  ted,  without 
a  previous  alternative  mandamus,  costs,  not  exceeding  fifty 
dollars  and  disbursements,  may  be  awarded  to  either  party, 
as  upon  a  motion. 

§2087.  [Am*d  1895,  amendment  io  take  effect  January  1,  84  Hun,  684. 
1896] .  An  app  al  from  an  order  granting  a  perem  ptory  writ 
of  mandamus,  wheie  an  alternative  wiit  of  mandamus  was 
not  previously  issued,  must  be  taken  as  from  a  final  order 
made  in  a  special  proceeding.  An  appeal  from  a  final  order 
made  upon  an  alternativo  mandamus,  must  be  taken  as  an 
appeal  from  ajudgment;  and  each  provision  of  law,  relating 
to  an  appeal  from  ajudgment,  either  to  the  appellate  divi- 
sion, or  to  the  court  of  appeals,  is  applicable  thereto.  But 
where  an  appeal  is  taken,  as  prescribed  in  thin  section,  from 
an  order  of  the  appellate  division,  grintinc;  a  peremptory 
mHndamus,  made  upon  an  original  application,  or  from  a 
final  order,  made  upon  an  alternative  mandamus,  granted  at 
the  appellate  division,  the  execution  of  the  order  appealed 
from  shall  not  be  stayed,  except  by  the  order  of  the  same 
appellate  division,  made  upon  such  terms,  as  to  security  or 
otherwise,  as  justice  requires. 

§  2088*  Where  a  return  has  been  made  to  an  alternative  118  K.T.lOL 
writ  of  mandau.u8,  i^bued  upon  the  relation  of  a  private  per-  l*  lN.T.386. 
son,  the  court,  upon  m<iUing  a  final  order  for  a  pf  remptory 
mandamus,  must  also,  if  the  relator  t-o  elects,  award  to  the 
relator,  against  the  defendant  who  made  the  return,  the 
same  damages,  if  any,  which  the  relator  might  recover,  in 
an  action  agninsl  that  defendant,  for  a  false  return.  The 
relator  may  require  his  damages  to  be  o-ssensed  upon  the 
trial  of  rn  issue  of  fact,  if  .the  verdict,  report,  or  decision 
is  in  his  favor.  Where  he  is  eutitled  to  a  final  order,  for 
any  other  cause,  he  may  require  them  to  be  assessed  as  in  an 
action.  Such  an  assessment  of  damages  bars  an  action  for 
a  false  return. 

§  2089*  [Am^d  1895,  amendment  to  like  effect  January  1, 
1896.  ]  The  pritceedings  upon  a  m  rit  of  mandamus,  granted 
at  a  special  term  may  be  stayed,  audthe  time  for  making  a 
return,  or  for  doing  any  other  act  thereupon,  as  prescribed 
in  this  article,  may  be  enlarg  d,  as  in  an  action,  by  an  order 
made  by  a  judge  ol  the  court,  but  not  by  any  otl  er  officer. 
Where  the  writ  was  granted  at  a  term  of  the  appellate  d  vi- 
sion, an  order  staying  the  proceeniugs  or  eularging  the  time 
to  make  a  return,  can  be  made  only  by  a  justice  of  the  ap- 
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EeUftte  dlTioion  of  the  same  department;  and  iirhere  notice 
as  been  given  of  an  applicatiou  for  a  mandamus  at  a  tei  m 
of  the  appellate  division  of  the  snpreme  ooort,  or  an  order 
has  been  made  to  show  cause,  at  snoh  term,  why  a  manda- 
mus should  not  issue,  a  stay  of  proceeiings  shall  not  be 
granted  before  the  hearing  by  any  court  or  judge. 

l88N.T.il4.  §2^0*  AVbere  a  final  order  awards  a  peremptory  man- 
damns,  directed  to  a  public  officer,  board,  or  other  body, 
commftnding  him  or  them  to  perform  a  public  dutyeigoined 
upon  him  or  them  by  special  provision  of  law,  if  it  appears 
to  the  court,  that  the  officer,  or  one  or  more  members  of  the 
board  or  body,  have,  without  just  excuse,  refused  or 
neglected  to  perform  the  duty  so  enjoined,  the  court,  besides 
awarding  to  the  relator  his  damages  and  costs,  as  prescribed 
in  this  article,  may,  in  the  same  order,  impose  a  fine,  not 
exceeding  two  hundred  and  fifty  dollars,  upon  the  officer, 
or  upon  each  member  of  the  board,  who  has  so  refused  or 
neglected.  The  fine,  when  collected,  must  be  paid  into  the 
treasury  of  the  State;  and  the  payment  thereof  bars  any 
action  for  a  penalty,  incurred  by  the  person  so  fined,  by 
reason  of  his  refusal  or  neglect  to  perform  the  duty  go 
enjoined. 

ABTIOLE  FIFTH. 
Thk  Wbit  op  Pbohibition. 

I  9091.  Kind      of     writ;       how       I  9097.  Legal     objeotiona;     how 

granted.  taken;  motion  to qiuMli 

a092.  When    writ    granted    at  or  set  aside  writ. 

special  term.  2098.  Betum    by    partj ;     pro- 

2093.  Id.;  by  the  appellate  divl-  ceedlngs  when  he  adopts 

sion  of   the    sapreme  judge's  retnm 

ooart.  3090.  Proceedings  after  return  ; 

3094.  Alternative     writ     most  trial  by  Jury. 

issue  first :  its  contents.  3100.  Final  order  ;  costs. 

3095.  Id.:    when     returnable  :  3101.  Appeals. 

how  served.  3102.  Stay  of  proceedings;  en- 

2096.  Absolute  writ  issues,  un-  largement  of  time, 

less  return  made. 

§  2091*  A  writ  of  prohibition  is  either  altematiye  or 
absolute.  The  ^ternative  writ  may  be  granted  upon  an  affi- 
davit, or  other  written  proof,  showing  a  proper  case  there- 
for  and  either  with  or  without  previous  notice  of  the  appli- 
cation,  as  the  court  thinks  proper. 

§  2(^2«  Except  where  special  provision  therefor  is 
otherwise  made  in  this  article,  an  alternative  writ  of  prohi- 
bition can  be  granted  only  at  a  spedHl  term  of  the  court 
In  Uie  supreme  court,  the  Bpecial  term  must  be  one  held 
within  the  jadicial  district,  embracing  the  county,  wherein 
the  action  is  triable,  or  the  special  proceeding  is  brought,  in 
the  course  of  which  the  matter,  sought  to  be  prohibited  by 
the  writ,  originated. 

f  2098.  [Am'd  1895,  amendmerU  to  take  ^ect  Jamary  1, 
1896.]  An  alternative  writ  of  prohibition  may  be  granted  at 
a  term  of  the  appellate  division  of  the  supreme  court  only, 
directed  generally  to  any  judge  holding,  or  to  hold,  a  special 
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term  of  the  same  court,  or  directed  to  one  or  more  judges  o£ 
the  Mune  court,  named  therein,  in  any  case  where  such  a  writ 
may  be  issued  out  of  the  supreme  court,  directed  to  any 
other  court,  or  to  a  judge  thereof.  Such  a  writ  can  be 
granted  only  at  the  term  of  the  appellate  division  of  the 
judicial  department,  embracing  the  couuty,  wherein  the  ac- 
tion is  triable,  or  the  special  proceeding  is  brought,  in  the 
course  of  which  the  matter,  sought  to  be  prohibited  by  the 
-writ,  originated,  unless  a  term  of  the  appellate  divisioD  of 
fiaid  department  is  not  in  session;  in  whicn  case,  it  may  be 
grrtnted  at  a  term  of  the  appellate  division  in  an  adjoining 
judicial  department 

§  2094.  Except  as  otherwise  specially  prescribed  by  law, 
an  absolute  writ  of  prohibition  cannot  be  issued,  until  an. 
alternative  wiit  has  been  issued  and  duly  served,  and  the 
T-turn  day  thereof  has  elapsed.  The  alternative  writ  must 
be  directed  to  the  court  ia  which,  or  to  the  judge  before 
whom,  and  also  t  o  the  party  in  whose  favor,  the  proceedings 
to  be  reslrnined  were  taken,  or  are  about  to  be  taken.  It 
must  command  the  court  or  judge,  an<l  also  the  party,  to 
desist  and  refrain  from  any  nirther  proceedings  in  the 
action  or  special  proceeding,  or  with  respect  to  the  particular 
matter  or  tiling  described  thereio,  as  the  case  ma>  be,  until 
the  further  direction  of  the  court  issuing  the  writ;  and  also 
to  show  cause,  at  the  time  when,  and  the  placQ  where,  the 
writ  is  made  returnable,  why  they  should  not  be  absolutely 
restrained  from  any  further  proceedings  in  that  action,  spe- 
cial proceeding,  or  matter.  The  writ  need  not  contain  any 
statement  of  the  facs  or  legal  objections,  upon  which  the 
relator  founds  his  claim  to  relief. 

?  2U95«  [Am*d  1895,  amendment  to  take  effect  January  1, 
189G.]  The  writ  must  be  made  returnable,  either  forthwith 
or  at  a  day  certain,  before  the  term  which  granted  it,  or  upon 
the  first  day  of  a  future  term,  therein  specified,  at  which  ap- 
plication for  the  wr  it  might  have  been  made.  Where  it  is 
granted  at  a  term  of  the  appellate  division  in  a  judicinl  de- 
partment, Hdj(>iniog  thut  wherein  the  matter  originated,  it 
may,  ii\  the  discretion  of  the  court,  be  made  returnable  at  a 
trrm  of  the  app*  Hate  divibion  of  either  department.  The 
writ  must  be  served  on  the  court  or  judge,  and  also  upon  the 
party,  a-t  prescribed  by  law  for  the  service  of  an  alternative 
writ  of  ma  tdamus.  A  copy  of  the  papers,  upon  which  it 
was  granted,  must  be  delivered  with  each  copy  of  the  writ. 

I  2096.  [Am'd  1895,  amendment  to  tnk^.  effect  January  1, 
1896.]  Where  the  alternative  writ  h  ts  been  duly  served  upon 
the  coui  t  or  judge,  and  upon  the  party,  the  relator  is  entitled 
to  an  absolute  writ,  unless  a  return  is  made  by  the  court  or 
judge,  and  by  the  party,  according  to  the  exigency  of  the 
alternative  writ,  or  within  such  further  time  ns  may  be 
granted  for  the  purpose.  The  return  must  be  annexed  to  a 
copy  of  the  writ;  and  it  muHt  be  t-ither  df  livered  in  open 
court,  or  filed  in  the  office  of  the  clerk  of  the  county  where 
the  writ  is  returnable  Where  the  party  makes  a  return,  the 
court  or  judge  must  also  make  a  return.    In  dt-f -iult  thereof, 
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the  jadge  or  the  members  of  the  court,  may  be  punished, 
upon  the  application  of  the  people  or  of  the  relator,  for  a 
contempt  of  the  oonrt  issuing  the  writ  A  return  to  an  alter- 
natiye  wiit  of  prohibition  can  not  be  compelled  in  any  other 


§  2097.  An  altematiye  writ  of  prohibition  cannot  be 
'quashed  or  set  aside,  upon  motion,  for  any  matter  involying 
the  merits.  An  objection  to  the  Ibgal  sufficiency  of  the 
papers,  upon  which  the  writ  was  granted,  may  be  taken  in 
the  return.  A  motion  to  qunsh  an  absolute  writ  of  prohi- 
bition,  or  to  set  aside  an  alternatiye  writ,  for  any  matter  not 
inYoiying  the  merits,  must  be  made  at  a  term  where  the 
writ  luight  haye  been  granted. 

§  2098*  A  return  to  an  alternatiye  writ,  when  made  by 
a  party,  must  be  verified  by  his  affidavit,  as  required  for 
the  yeriti cation  of  a  pleading  in  a  court  of  record;  unless  it 
consiBts  only  of  objections  to  the  legal  sufficiency  of  the 
papers  upon  which  the  writ  was  granted.  Where  the  party 
unites  with  the  court  or  judge  in  a  return,  or  annexes,  to 
the  court'H  or  the  judge's  return,  an  instrument  in  writing, 
subscribed  by  him.  to  the  effect  that  he  adopts  it.  and  relies 
upon  the  matters  therein  contained,  as  sufficient  cause  why 
the  court  or  judge  should  not  be  restrained,  as  mentioned 
in  the  writ,  he  is  thenceforth  deemed  tiie  sole  defendant  in 
the  special  proceeding;  except  that  wht-re  a  final  order  is 
made,  awardin»(  an  absolute  writ  of  prohibition,  such  a 
writ  must  be  directed  to  the  party,  and  also  to  the  court  or 
the  judge. 

§  2099*  [Am'd  18do,  amendment  to  take  efjed  Jamiary  1, 
J8y6.  J  Plt-adings  are  not  allowed  upon  a  wnt  of  prohibition. 
Where  an  alternatiye  writ  hns  been  issued  the  Ciiuse  may  be 
disp'»8e«l  of  without  further  notice,  at  the  term  at  which  the 
writ  is  returnable.  If  it  iH  not  then  disposed  of.  it  may  be 
brought  to  a  hearing,  upon  notice,  at  a  subsequent  term.  It 
must  be  heard  at  a  term  of  the  appellate  xii vision  in  the  same 
j  t.di'  ial  department,  or  at  a  special  term  held  in  the  Mame 
J  udicial  district,  as  the  case  mny  be.  The  relator  may  cun- 
trovert,  by  affidavit,  any  allegation  of  new  matter  contained 
in  the  return.  The  court  may  direct  the  trial  of  any  ques- 
tion uf  fact  by  a  jury,  in  like  manner  and  with  like  effect,  as 
where  an  order  is  made  for  the  trial,  by  a  jury,  of  issues  of 
fact,  joined  in  an  action  triable  by  the  court  Where  such 
a  direction  is  given,  the  proceedings  must  be  the  same,  as 
upon  the  trial  of  issues  so  joined  in  an  action. 

§  2100.  Where  a  final  order  is  made  in  fayor  of  the 
relator,  it  mnst  award  an  absolute  wnt  of  prohibition;  and 
it  may  also  direct  that  all  proceedings,  or  any  specified  pro- 
ceeding, theretofore  taken  in  the  action,  special  proceeding, 
or  matter,  as  to  which  the  prohibititn  absolute  issues,  be 
Tacated  und  annulled.  The  writ  of  consultation  is  abol- 
ished. Where  a  final  order  is  made  ngainst  the  relator,  it 
must  authorize  the  court  or  judge,  and  the  adyerse  party, 
to  proceed  in  the  action,  special  proceeding,  or  matter,  as 
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if  the  nlteruative  writ  had  not  been  issned.  Costs,  not  ex- 
cel ding  fifty  dollars  and  disbursements,  may  be  awarded  to 
(itbtr  party,  as  upon  a  motion. 

§  21ol»  [Am'd  1895,  amendment  to  take  effect  January  1, 
ISk^t).  J  A  final  ordeB,  made  as  prescribed  in  the  last  section, 
cau  be  reviewed  only  by  appeal.  Wnere  the  order  was  made 
by  the  appellate  division,  the  exeontioD  of  the  order  appealed 
from  sh  ill  not  be  stayed,  except  by  an  order,  made  at  a  term 
of  the  appellate  division  in  the  same  department,  npon  such 
teroi^^,  as  to  secnrity  or  otherwise,  as  justice  requires. 

§2102.  [4m'd  1895,  amendment  to  take  effect  Januaty  1, 
18U6.  ]  The  proceedings  upon  a  writ  of  prohibition,  grunted 
at  a  Hpecial  term,  may  be  stayed,  ami  the  time  for  making  a 
return,  or  for  doing  any  other  act  thereupon,  as  prescribed 
in  ihU  A'  tide,  may  be  eolarged,  as  in  an  action,  by  an  order 
made  by  the  judge  of  the  court,  but  not  bv  any  other  ofiicer. 
Where  the  writ  was  granted  at  a  term  of  the  appellate  fti  vi- 
sion, aa  ordt-r  staying  the  proceedings,  or  enlarging  the  time 
to  make  a  return,  cau  be  made  only  by  a  justice  of  the  ap- 
pellate divisi  D  of  the  judicial  department  within  which  the 
writ  is  returnable;  and  where  notice  has  been  given  of  an 
applies '.ion  for  a  prohibition  at  a  term  of  the  appellate  divi- 
sion, or  an  order  has  been  made  to  show  cause  at  such  term, 
why  a  prohibition  Nhould  not  issue,  a  stay  of  proceedings 
shflil  not  be  granted  before  the  hearing,  by  any  court  or  judge. 

ARTICLE  SIXTH. 

Thb  Wbit  of  Assesshekt  of  Damages. 

{  2]0a  Writ  defined.  %  2118.  Court  may  eet  Mide  lih 

2104.  Application  therefor.  aoiflition. 

2105.  When  made  by  Attorney-  2114.  Order  on  confirmbig  in- 

Qeneral  or  district-at-  qulBltion. 

tomey.  2115.  State  treasarer  to  pay  dam- 

2106.  Writ ;  to  whom  directed.  ages,  etc.,  to  governor. 

2107.  Contents  of  writ.  2116.  GorcrDor  to  pay  damages 

2108.  Notice  of  execution.  into  court. 

2109.  Jury  ;  how  procured.  2117.  Inveetment  of  money  so 

2110.  Juror  to  be  sworn.  paid. 

2111.  Jury  tomalce  inquisition.  2118.  How  obtained  by  claim* 

2112.  Notice  of  application  to  ant. 

court  thereupon.  2119.  Talcing  lands  by  United 

SUtes. 

§  8108.  The  writ,  heretofore  known  as  the  writ  of  ad 
quod  damnum,  shall  hereafter  be  styled  the  writ  of  assess- 
ment of  damages. 

§  8 1 04,  Whenever  the  govenior  of  the  State  is  authorized 
by  law,  to  take  possession  of  any  real  property  within  the 
State,  for  the  use  of  the  people  of  the  state,  and  he  cannot 
agree  with  the  owner  or  owners  thereof  for  its  purchase, 
he  may  cause  application  to  be  made  to  the  supreme  eourt, 
at  a  special  terra  thereof,  for  a  writ  of  assessment  of  dam- 
ages, w  hich  must  be  granted  accordingly. 

§  8105.  The  Attorney-General,  or  the  district-attorney 
of  the  county  in  which  the  real  property  is  situated,  must, 
when  tho  governor  so  directs,  make  the  application,  in  th« 
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name  of  the  governor ;  and  must  conduct  the  subsequent 
proceedings,  under  the  governor's  direction. 

g  2106.  The  writ  must  be  directed  to  the  sheriff  of  the 
county  in  which  the  re  al  property  to  be  taken  is  situated, 
unless  the  court  directs  the  damages  foF  the  taking  to  be 
assessed  by  a  jury  of  another  county  ;  in  which  case,  the 
writ  must  bo  issue  1  to  tha  sheriflf  of  the  county,  from  which 
the  jury  i  j  directed  to  be  taken. 

§  8107.  The  writ  mu'^t  describe  the  real  property  to  be 
taken,  with  the  like  certainty  as  is  required  in  a  complaint 
in  an  action  of  ejectment.  It  must  command  the  sheriff,  to 
whoTi  it  is  directed,  to  inquire,  by  the  oaths  of  twelve  men 
of  his  county,  qualified  to  act  as  trial  iurors  in  a  court  of 
record,  whether  the  owner  or  owners  of  ihe  real  property,  or 
any  of  them,  will  s  istain  any  damages  by  the  taking  thereof , 
for  the  useof  the  people  of  the  Stale ;  and.  if  so,  theamount 
thereof  ;  and  that  he  return  the  writ  to  the  supreme  couit, 
without  delay,  with  the  finding  of  the  jury  thereupon. 

§  2108.  The  sheriff,  immediately  after  the  deMvcry  of 
the  writ  to  him,  must  give  notice  of  the  time  when,  and 
the  place  where,  the  writ  will  be  executed,  by  publishing 
the  notice,  once  in  each  wc^k.  for  at  least  three  successive 
weeks,  in  a  newspaper  printed  in  his  county. 

§2109.  [Am'd  1895,  om^ndmeit  to  take  effect  January  1, 
1896.]  The  sheriff  must  notify  twelve  men  of  his  county, 
qnahtied  t  >  net  ns  tiial  jnrois  in  a  court  of  record,  to  attend 
at  the  time  and  place,  and  for  the  purpose  spt'cified  in  the 
notice  Each  juror  must  be  no. i fled,  as  n  juror  is  notified  tio 
attend  a  tri  d  term  of  the  supreme  cf»nrt.  Upon  his  failure 
to  attend,  when  duly  notified,  his  attendance  may  be  com- 

Eeiled  by  attachment,  and  proceedings  may  be  taken  against 
im,  and  he  may  be  puni  hed  thert-upon,  by  the  supreme 
court,  as  where  a  juror,  duly  notified,  fails  to  attend  at  a 
trial  term  thereof.  The  hheriff  may  req'  ire  the  attendance 
of  a  talesman,  in  place  of  a  juror  notifi  -d  and  not  appearing; 
or  he  may  adjourn  the  proc  *»  dings,  for  the  purpose  of  pun- 
ishing the  defaulting  juror,  or  compelling  his  attendance. 

§2110.  When  a  jurv  has  been  procured,  the  sheriff 
mu3t,  before  the  jurors  proceed  to  the  inquiry  commanded 
by  the  writ,  administer  to  ciich  of  them  an  oath,  that  he 
will  diligently  inquire  concerning  the  matters  specified  in 
ihe  writ,  and  w  ill  give  a  Irue  verdict,  according  to  the  best 
of  his  judgment,  without  favor  or  partiality. 

§2111.  After  being  sworn  as  prescribed  in  the  last  sec 
tion,  the  jury  must  view  uU  the  real  property  described  in 
the  writ,  and  consider  the  value  thereof.  They  may,  in 
the  discretion  of  a  majority  of  them,  hear  such  testimony 
as  may  be  offered  by  any  person  appearing,  respecting  the 
value.  Thev  must  thereupon  assess  the  damages,  which 
the  owner  of  owners  of  the  real  property  ^ill  sustain,  by 
being  deprived  theieof.     When  the  real  property  consisU 
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of  two  or  more  distinct  parcels,  owned,  or  claimed  to  be 
owned,  by  different  persons,  the  jury  must  assess  separately 
the  value  of  each  distinct  parcel,  if  the  writ  requires  them 
so  to  do,  or  if  a  majority  of  them  think  proper  so  to  do. 
If  they  cannot  agree,  after  a  reasonable  time,  the  sheriff 
may  discharge  them,  and  publish  a  new  notice,  and  pro- 
cure a  new  jury.  When  the  jurors  have  agreed,  they  must 
make  an  inquisition,  stating  the  sum  to  be  paid,  by  the 
people  of  the  State,  for  taking  each  d  stinct  parcel,  or  the 
whole,  as  the  case  requires.  The  inquibition  must  be 
sifn^ed  by  each  juror,  and  by  the  sheriff  ;  and  the  sheriff 
must  immediately  thereafter  file  the  inquisition  and  the 
writ,  with  his  return  to  the  writ,  in  the  offi"^  of  the  clerk 
of  the  county  in  which  the  real  propeity  is  situated. 

§  8118.  Within  three  months  after  the  writ,  and  the 
return  thereto,  with  the  inquisition  thereupon,  have  been 
filed,  as  prescribed  in  the  last  section,  the  Attorney-General, 
or  dihtrict-attomey,  having  charge  of  the  proceedings, 
must  cause  to  be  published,  a  notice,  directed,  generally,  to 
all  the  owners  and  persons  interested  in  the  real  property ; 
describing  the  property,  in  general  and  concise  terms ; 
stating  when  and  where  the  writ,  return,  and  inquisition 
were  filed;  and  requiring  the  persons  notified  to  show 
cause,  at  a  special  term  of  the  supreme  court,  to  be  held  at  a 
time  and  at  a  place  specified  in  the  notice*,  why  the  inqui- 
sition should  not  be  confirmed  ;  or,  if  the  governor  ao 
directs,  why  the  inquisition  should  not  be  set  aside.  The 
notice  must  be  published,  at  least  once  in  each  week,  for 
three  successive  weeks,  in*  a  newspaper  printed  in  the 
county,  and  also  in  the  newspaper  printed  at  Albany,  in 
which  legal  notices  are  required  to  be  published. 

§  8118.  At  the  time  and  place  specified  in  the  notice, 
the  court  must  examine  into  the  inquisition,  and  hear  such 
allegations,  and  aflldavits,  or  other  written  proofs,  as  may 
be  presented  in  behalf  of  the  people,  or  any  owner,  or 
person  interested.  If  the  court  then,  or  at  the  time  and 
place  to  which  the  matter  is  adjourned,  determines  that  the 
inquisition  is,  in  any  respect,  excessive,  unjust,  or  other* 
wise  materially  defective,  it  may  set  aside  the  whole  or  any 
part  thereof ;  and  may  direct  that  anether  writ  issue,  or 
another  inquisition  be  taken,  to  supply  the  defects. 

§8114.  If  it  appears  to  the  court,  that  the  writ  has 
been  duly  executed,  an  order  must  be  made,  and  entered 
in  the  ofilce  of  the  clerk  of  the  county,  in  which  the  real 
property  to  be  taken  is  situated,  declaring  that  the  people 
of  the  State,  upon  paying  into  court  the  amount  of  the 
damages  assessed  by  the  inquisition,  shall  be  entitled  to  an 
absolute  estate  in  the  real  property  described  in  the  writ, 
and  in  the  appurtenances  belonging  thereto. 

§8116.  The  State  treasurer,  on  the  warrant  of  the 
comptroller,  must  pay  to  the  governor,  out  of  any  money 
in  the  treasury,  appropriated  for  that  purpose,  suflacient 
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money  to  pay  the  damages  assessed,  pursuant  to  the  forego 
ing  provisions  of  this  article,  and  the  costs  and  expenses  of 
the  proceedings. 

§  2116.  Immediately  after  the  receipt  by  the  govSmor, 
as  prescribed  in  the  last' section,  of  sufficient  money  to  pay 
the  damages,  he  must  pay  it  into  court ;  and  thereupon  the 
absolute  title  to  the  real  property  so  to  be  taken,  vests  in  the 
people  of  the  State. 

I  2117*  [Am*d  1895,  amendment  to  take  ^ect  January  1, 
1896.]  If  an  apphcation  for  the  monr y  paid  into  court  is 
not  made,  ns  prescribed  in  the  next  section,  witiiin  sixty 
days  after  the  payment  into  court,  the  appellate  division  of 
the  supreme  court  in  that  judicial  department,  may  provide, 
by  order,  for  the  investment,  under  the  direction  of  the 
court,  of  the  money,  and  of  the  interest  to  arise  therefifom, 
in  permanent  securities,  for  the  benefit  of  the  owners. 

§  2118*  [Am*d  1895,  amendment  to  take  effed  January  1, 
1896.  ]  A  person  claiming  to  have  been  an  owner  of,  or  in- 
terested  in,  the  property,  when  it  was  so  taken,  may  present 
to  the  appellate  division  of  the  supreme  court,  at  a  term 
thereof,  held  in  the  judicial  department  embracing  the 
county  wherein  the  property  is  situated,  a  petition,  praying 
for  the  payment  to  him  of  the  whole  or  any  part  of  the 
money  so  paid  into  court,  or  of  the  income  remaining  unin- 
vested, or  both;  or  for  the  transfer  to  him  of  the  whole  or 
any  part  of  the  securities  in  which  it  has  been  invested.  The 
court  must  thereupon  take  such  measures  as  it  deems  proper 
to  ascertain  the  rights  and  interests  of  the  petitioner,  and  of 
all  other  persons  who  were  owners  of  or  interested  in  the 
property,  or  who  are  personal  representatives,  or  hein;,  of 
owners  or  persons  so  interested,  and  to  cause  notice  of  tho 
application  to  be  given  to  those  persons;  and  it  must  cause 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to 
the  several  persons  entitled  thereto,  in  accordance  with  the 
rights  and  interests  thus  ascertained. 

§  81 19.  When  the  legislature  of  the  State  consents  to 
the  taking  of  any  real  property  within  the  State,  for  the 
use  of  the  people  of  the  United  States,  a  writ  of  assessment 
of  damages  may  be  issued ;  and  the  proceedings  thereupon 
must  be  in  aeoordance  with  the  provisions  of  this  article ; 
except  that  the  application  for  the  writ  must  be  made,  and 
the  subsequent  l)roceeding8  must  be  conducted,  by  the 
attorney  of  the  United  States,  for  the  district  embracing  the 
county  wherein  the  real  property  is  situated. 

ARTICLE  SEVENTH. 
The  Writ  op  Certiorari,  to  review  the  Determina- 
tion OF  AN  INFERIOR  TRIBUNAL. 

f  2120.  Cases    where    writ    may 

issoe.  preme  cotirt 

8121.  Cases  where  It  cannot  ia-  |  2124.  Wheu  from  another  conrt 

sne.  2125.  Limitation  of  time  for  re* 

212^.  The  same.  view. 

8128.  When  iaaaed    from    sa-  8126.  Id.;  in  ease  of  diaabiUty. 
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f  8127.  Application     for     writ;  f  2188.  Hearing  upon  return. 

where  and  huw  made.  2ia9.  Id.  ;  upon  afBdavite. 

2128.  When   notice  necefisary ;  2140.  i^uesiioiis    to    be    deter- 

scnrlco  thereof .  mined. 

21Q.  To  whrm  writ  directed.  2141.  Final  ordernpon  thehear- 

2180.  Mode  of  Fer\ice.  ing. 

2131.  Stay  of  proceedings.  2142.  RcMtitntion  may  be 

21S2.  When  and  where  writ  re-  awarded. 

tumable.  2143.  Costa 

2188.  Sabseqiient     proceedings  2144.  Entry  and  enrollment  of 

as  in  ao  action.  final  order. 

2184.  Return  ;    when  and  how  2145.  Bffect  thereof* 

made.  2146.  *"  Body  or  officer  ; "  '*de- 

2135.  Id. ;  how  compelled  ;  fees  termination  "  ;   what 

for  making.  they  include. 

2136.  Id. ;  after  term  of  office  2147.  A ptdlcation  of  tbis  article 

expired.  to  certain  special  cases. 

2187.  When  third   person  may  214&  Id. ;  to  civil  cases  only, 

be  brought  in. 

§  8 180.  The  vrit  of  certiorari  regulated  in  this  article,    l06N.T.fl7t 
except  the  writ  specitied  in  section  two  thousand  one  hun-  1*7  N.T.  384. 
dred  and  twentv-four  of  this  at-t,  is  Issued  to  review  the 
determination  of  a  hody  or  officer.    It  can  be  issued  in  one 
of  the  following  cases  only  : 

1.  Where  the  right  to  the  writ  is  expressly  conferred,  or 
the  issue  thereof  is  expressly  authorized,  by  a  statute. 

2.  Where  the  writ  may  be  issued  at  common  law,  by  a 
court  of  general  Jurisdiction,  and  the  right  to  the  writ,  or 
the  power  of  the  court  to  issue  it,  is  not  expressly  taken 
away  by  a  statute. 

§  8181.  A  writ  of  certiorari  cannot  be  issued,  to  review 
a  determination,  made,  after  this  article  takes  effect,  in  a 
civil  action  or  special  proceeding,  by  a  court  of  record,  or 
a  judge  of  a  court  of  record. 

§  8188.  Except  as  otherwise  expressly  prescribed  by  a  49Hnn,476. 
statute,  a  writ  of  certiorari  caimot  be  issued,  in  either  of  129N.Y.64S. 
the  following  cases : 

1.  To  review  a  determination,  which  does  not  finally 
determine  the  righls  of  the  parties,  with  respect  to  the  mat- 
ter to  be  reviewed. 

2.  Where  the  determination  ran  be  adequately  reviewed, 
by  an  appeal  to  a  court,  or  to  some  other  body  or  officer. 

3.  Where  the  body  or   offlcx;r,  making  the  determina-  8 N.T. 
tion.  is  expressly  authorized,  by  statute,  to  rehear  the  mat-     8^»'«  %?• 
ter,  upon  the  relator's  application ;  unless  the  determination 

to  be  reviewed  was  made  upon  a  rehearing,  or  the  time 
within  which  the  relator  can  procure  a  rehearing  has 
elapsed. 

§2123.     [^m*(i  1895,  amendment  to  take  effect  January  1,   |  ii68,  Ck»k 
18913.]     A  writ  of  certiorari  can  be  issued  only  out  of  the  sol.  Act 
snprtme  co  .rt;  except  in  a  case  where  another  court  is  ex- 
pressly autiiorized  by  statute  to  issue  it. 

§  2124.  Any  court  of  record,  exercising  jurisdiction  of 
an  appellate  nature,  may  issue  a  writ  of  certiorari,  re<^nir- 
iug  the  l)ody  '»r  officer  whose  prooeedlDgs  are  un  'er  review, 
to  make  H  retui  n  t'»  tbo  court  L<;8  dng  the  wnt,  at  a  time  and 
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place,  fixed  by  the  court,  and  designated  in  the  "writ,  for 
the  purpose  of  supplying  any  diminution,  variance,  or 
other  defect,  in  the  record  or  other  papers,  before  the  court 
issuing  the  writ,  in  any  case  where  justice  requires  that  the 
defect  should  be  supplied,  and  adequate  relief  cannot  be 
obtained  by  means  of  an  order. 

§  2186.  Subject  to  the  provisious  of  the  next  section,  i^ 
writ  of  certiorari  to  review  a  determination  must  be  granted 
and  served;  within  four  calendar  months  after  the  deter- 
mination to  be  reviewed  becomes  final  and  binding,  upon 
the  relator,  or  the  person  whom  he  represents,  either  in  law 
or  in  fact. 

^2126.  [^m'dl895,  amendment  to  take  effect  January  1, 
1896.]  The  appellate  division  of  the  supreme  court  may 
grant  the  writ  at  any  time  within  twenty  months  after  the 
expiration  of  the  time  limited  in  the  last  section,  where  the 
relator,  or  the  person  whom  he  represents,  was,  at  the  time 
when  the  determination  to  be  reviewed  became  final'  and 
binding  upon  him,  either 

1.  Witbin  the  age  of  twenty* one  years;  or 

2.  Insane;  <  r 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offense,  for  a  term  less  than  for  Ufe. 

§2127.  [i4m'dl895,  amendment  to  Uike  effect  January  1, 
1896.]  An  application  for  the  writ  must  be  ma^le  by,  or  in 
behalf  of,  a  pemon  aggrieved  by  the  determination  to  be 
reviewed;  must  be  founded  upon  an  affidavit,  or  a  verified 
petition,  which  may  be  accompanied  by  other  written  proof; 
and  must  show  a  proper  ca^e  for  the  issuing  of  the  writ.  It 
can  \fQ  granted  only  at  a  term  of  the  appellate  division  of  the 
supreme  court,  or  at  special  term ;  and  the  granting  or  refusal 
thereof  is  discretionary  with  the  court 

§  2188.  Until  provision  is  made,  in  the  general  rules  of 
practice,  for  requiring,  or  dispensing  with  notice  of  the 
application  for  the  writ,  the  court,  to  which  the  application 
for  the  writ  is  made,  may,  in  its  discretion,  require  or  dis- 
pense with  notice.  A  notice,  when  it  is  necessary,  must 
be  served,  with  copies  of  the  papers  upon  which  the  appli- 
cation is  to  be  made,  upon  the  body  or  officer,  whose 
determination  is  to  be  reviewed,  or  upon  such  other  person 
as  the  court  directs,  as  prescribed  in  this  article  for  the 
service  of  a  writ  of  certiorari.  The  service  must  be  made, 
at  least  eight  days  before  the  application,  unless  the  court, 
by  an  order  to  show  cause,  prescribes  a  shorter  time, 
where  notice  is  given,  the  person  served  may  produce  affi- 
davits or  other  written  proofs,  upon  the  merits,  in  opposition 
to  the  application. 

»Him,180.  §  8189.  The  writ  must  be  directed  to  the  body  or 
officer,  whose  determination  is  to  be  reviewed ;  or  to  any 
other  person  having  the  custody  of  the  record  or  other 
papers  to  be  certified  ;  or  to  both,  if  necessary.  Where  it 
is  brought  to  review  the  determination  of  a  board  or  body. 
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olhcr  than  a  court,  if  an  action  would  lie  against  the  board 
or  bodv»  in  its  associate  or  official  name,  it  must  be  directed 
io  the  board  or  body,  by  that  name ;  otherwise  it  must  be 
directed  to  the  members  thereof,  by  their  names. 

§  2130.  A  writ  of  certiorari  must  be  served  as  follows, 
except  where  different  directions,  respecting  the  mode  of 
Service  thereof,  are  given  by  the  court  granting  it : 

1.  Where  it  is  directed  to  a  person  or  persons  by  name, 
or  by  his  or  their  official  title  or  titles,  or  to  a  municipal 
corporation,  it  must  be  served,  upon  each  officer  or  other 
person,  to  whom  it  is  so  directed,  or  upon  the  corporation, 
m  the  siMne  manner  as  a  summons  in  an  action  brought  in 
the  supreme  court,  except  as  prescribed  in  the  next  two 
subdivisions  of  this  section. 

2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a 
court,  having  a  clerk  appointed  pursuant  to  law,  service 
upon  the  court,  or  the  judges  thereof,  may  be  made  by  filing 
the  writ  with  the  clerk. 

8.  Where  it  is  to  be  served  upon  any  other  board  or  body, 
or  upon  the  members  thereof,  it  may  be  served  as  pre- 
scribed in  section  two  thousand  and  seventy-one  of  this  act, 
for  service,  upon  a  like  board  or  body,  of  an  alternative 
writ  of  mandamus. 

§2181.  Except  as  prescribed  in  this  section,  a  writ  of  to  Abb.  N. 
certiorari  does  not  stay  the  execution  of  the  determination  C.  83. 
to  be  reviewed,  or  aftect  the  power  of  the  body  or  officer,  ^j    2^!**^ 
to  which  or  to  whom  it  is  addressed.    The  court,  which  48  Hon,  009; 
grants  the  writ,  may,  in  its  discretion,  and  upon  such 
terms,  as  to  security  or  otherwise,  as  justice  require!, 
direct,  by  a  clause  in  the  writ,  or  by  a  separate  order,  that 
the  execution  of  the  determination  be  stayed,  pending  the 
certiorari,  and  until  the  further  direction  of  the  court.    A 
bond,  undertaking,  or  other  security,  given  to  procure  such 
a  stay,  is  valid  and  effectual,  according  to  its  terms,  in 
favor  of  a  person  beneficially  interested  in  upholding  the 
determination  to  be  reviewed,  who  is  admitted  as  a  party 
to  the  special  proceeding,  as  prescribed  in  section  two 
thousand  one  hundred  and  thirty-seven  of  this  act. 

g  8188.  A  writ  of  certiorari  must  be  made  returnable, 
within  twenty  days  after  the  service  thereof,  at  the  office  of 
the  clerk  of  the  court.  If  it  was  issued  from  the  supreme 
court,  it  must  be  made  returnable  at  the  office  of  the 
clerk  of  the  county,  designated  therein,  wherein  the  deter- 
mination to  be  reviewed  was  made ;  and  if  the  county, 
designated  in  the  writ,  is  not  the  proper  county,  the  court, 
upon  motion,  may  amend  the  writ  accordinrfy.  Thereupon 
till  papers  on  file  must  be  transferred  to  tne  clerk  of  the 
bounty,  where  the  writ  is  made  returnable  by  the  amend- 
Jient. 

§  8188.  After  a  writ  of  certiorari  has  been  issued,  the  uv.  T. 
ime  to  make  a  return  thereto  may  be  enlarged,  or  any     State  Bi^ 
Ither  order  may  be  made,  or  proceeding  taken,  in  the  ^^ 
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cause,  in  relation  to  any  matter  not  provided  for  in  this 
article,  as  a  similar  proceeding  may  be  taken  in  an  action, 
brought  in  the  same  court,  and  triable  in  the  county  where 
the  writ  is  returnable. 

§  8 1 34.  The  clerk,  with  whom  a  writ  of  certiorari  is  filed, 
and  each  prson,  upon  whom  a  writ  of  certiorari  is  served, 
as  prescnbed  in  section  two  thousand  one  nundred  and 
thirty  of  this  act.  must  make  and  annex  to  the  writ,  or  to  the 
copy  thereof  served  upon  him,  a  return,  with  the  transcript 
annexed,  and  certified  by  him,  of  the  record  or  proceedings, 
and  a  statement  of  the  other  matters,  specified  in  and 
required  by  the  writ.  The  return  must  be  filed  in  the 
oftpe  where  tlie  writ  is  returnable,  according  to  the  com< 
mand  thereof. 

l42N.T.3a8.  §  8185.  If  a  return  is  defective,  the  court  may  direct  a 
further  return.  An  omission  to  make  a  return,  as  required 
by  a  writ  of  certiorari,  or  by  an  order  for  a  further  return, 
may  be  punished,  as  a  contempt  of  the  court.  But  a  judge 
or  derk  shall  not  be  thus  punished,  unless  the  relator,  be- 
fore the  time  when  the  return  is  required,  pays  him.  for 
his  return,  the  sum  of  two  dollars,  and,  in  addition,  ten 
cents  for  each  folio  of  the  copies  of  papers  required  to  be 
returned. 

80  Hun,  487.  §  8136.  A  writ  of  certiorari  may  be  issued  to,  and  a  re- 
turn to  a  writ  of  certiorari  may  be  made  by,  an  officer, 
.whose  term  of  oflSice  has  expired.  Such  an  officer  may 
be  punished  for  a  failure  to  make  a  return  t  ^  the  writ, 
as  required  thereby ;  or  to  make  a  further  return,  as  re- 
quired by  an  order  for  that  pmrpose. 

§  2187.     [Amd  1895,  amendment  to  take  effect  January  1, 
1896.1  Upon  the  application  of  a  p*»r8on,  specially  and  bene- 
ficitilly  iuterested  in  upholding  the  determinati  n  to  be 
reviewed,  the  court  may,  in  its  discretion,  admit  him  as  n 
party  defendant  in  the  special  proceedings,  upon  such  terms 
as  justice  req aires.     And  a  term  of  the  appel  ate  division  of 
the  supreme  court,  at  which  the  cause  is  noticed  for  hearing, 
and  is  planed  upon  the  calendar,  may,  in  a  proper  case,  ^• 
rect  that  notice  of  the  peudency  of  the  special  proceeding 
be  given  to  any  ))er8on,  in  such  a  manner  as  it  thinks  proper, 
and  may  suspend  the  hearing  until  notice  is  given  accord- 
ingly. 
83  Hun,  299.       §2188.     [Am*d  1895,    aynendment  to  take  ffftd  January 
10  Abb.'N.o!   1<  1896.]  The  cause  must  be  heard  at  a  term  of  the  appellate 
418.  divisiou  of  the  supreme  court,  held  within  the  judicial  de- 

36N  YSu^    partment.  embracing  the  county  where  the  writ  was  return- 
874.  able.    £ither  party  may  notice  it  for  hearing,   at  any  time 

149N.T.649.  after  the  return  is  complete.    Except  as  prescribed  in  the 
next  section,  it  must  be  hear<1  upon  the  wiit  and  return,  and 
the  papf^rs  upon  which  the  writ  was  granted. 
9ffN.T.Sapp.       §  2139.    If  the  officf^r  or  oth^r  person,  whose  duty  it  is  to 
874.  make  a  retutn,  'aes,  absconds,  removi  s  from  the  State,  or  be- 

comes insane,  after  the  writ  is  issued,  and  before  making  a  re- 
tum,  or  after  making  an  insufficient  return;  and  it  appears 
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that  there  is  no  other  officer  or  person.f  rom  whom  a  sufficient 
return  can  be  procured  by  means  of  a  new  certiorari ;  the 
court  may,  in  its  discretion,  permit  affidavits,  or  other  writ- 
un  proofs,  relating  to  ttie  matters  not  sufficiently  returned, 
to  be  produced,  and  may  hear  the  cause  accordingly.  The 
court  may  also,  in  its  discretion,  permit  either  party  to  pro- 
duce affidavits,  or  othtT  written  proofs,  relating  to  any 
alleged  error  of  fact,  or  any  other  quef^tion  of  fact,  which  w 
essential  to  the  jurisdiction  of  the  body  or  officer,  to  make 
the  determination  to  lie  reviewed,  where  the  facts,  in  rela- 
tion thereto,  are  not  sufficiently  stated  in  the  return,  and 
the  court  is  satisfied  that  they  cannot  be  made  to  appear,  by 
means  of  an  order  for  a  further  return. 

§  8140.  The  questions,  involving  the  merits,  to  be  de- 
tennined  by  the  court  upon  the  hearing,  are  the  following, 
only : 

13  Week  Dig.  207;  29  Hun,  126;  92  N.  Y.  306;  6  Civ  Pro.  297;  98  N.  Y. 
332  41  Hun  293;  45  Id  64;  47  Id  450.  110  N  Y.  494;  16  N  Y.  State  Rep. 
108;  119  N.  y.  602;  137  Id.  12;  26  N.  5f .  Supp.  874;  6  App  Div.  623. 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the 
subject-matter  of  the  determination  under  review. 

?.  Whether  the- authority,  conferred  upon  the  body  or 
officer,  in  relation  to  that  subject-matter,  has  been  pursued 
in  the  mode  required  by  law,  in  order  to  authorize  it  or  him 
to  make  Jie  dijtermination. 

8.  Whether,  in  making  the  determination,  any  rule  of 
law,  affecting  the  rights  of  the  parties  thereto,  has  been 
violated,  to  the  prejudice  of  the  relator. 

4.  Whether  there  was  any  competenr  proof  of  all  the  facts, 
nece  sary  to  be  proved,  in  order  to  authorize  the  making  of 
the  determination. 

5.  If  there  was  such  proof,  whether  there  was,  upon  all 
the  evidence,  such  a  preponderance  of  proof,  against  the 
existence  of  any  of  those  facts,  that  the  verdict  of  a  jury, 
affirming  the  existence  thereof,  rendered  in  an  action  in 
the  supreme  court,  triable  by  a  juir,  wouM  be  set  aside 
by  the  court,  as  against  the  weight  of  evidence. 

J  2141.  The  court,  upon  the  hearing,  may  make  a  final   1W)N.Y.  88. 
er,  annulling  or  confirming,  wholly  or  partly,  or  modi- 
fying, the  determination  reviewed,  as  to  any  or  all  of  the 
parlies.  .     -«...« 

§  2148.  Where  the  determination  reviewed  is  annulled   Jv  j^J^"  ^* 
or  modified,  the  court  may  order  and  enforce  restitution,  in   imn.y.  863. 
W'le  manner,  with  like  effect  and  subject  to  the  same  con- 
ditions, as  where  a  judgment  is  reversed  upon  appeal. 

§  2148.  Costs,  not  exceeding  fifty  dollars  and  disburse 
ments,  may  be  awarded  by  the  final  order,  in  favor  of  or 
against  either  party,  in  the  discretion  of  the  court. 

§  2144.  The  final  order  of  tlie  court  upon  th ;  certiorari 
must  be  entere<l  in  the  office  of  the  clerk  where  the  writ 
was  returnable.  But  before  it  can  l;e  enforced,  an  enroll- 
ment thereof  must  be  filed.  For  that  purpose,  the  clerk 
must  attach  together,  and  file  in  his  office,  the  papers  upon 
which  the  cause  was  hea*^t  a  ceilified  copy  of  the  final 
gvto;  and  a  certified  copy  of  each  oraer,  which,  teui^OOgle 
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way  involves  the  merits,  or  necessarily  affects  the  final 
order. 

§  8146.  The  filing  of  the  enrollment  in  the  office  of  the 
derk  where  the  final  order  is  entered,  as  prescribed  in  the 
last  section,  is  a  sufficient  authority  for  any  proceeding,  by 
or  before'  the  body  which,  or  the  officer  who,  made  the 
determination  reviewed,  which  the  final  order  of  the  court 
directs  or  permits.  But  where  the  execution  of  the  final 
order  is  stayed  by  an  appeal  to  the  Court  of  appeals,  the 
proceedings  below  are  stayed  in  like  manner. 

§  8146.  The  expression,  *'body  or  officer'*,  as  used  in 
this  article,  includes  every  court,  tribunal,  board,  corpora- 
tion, or  other  person,  or  aggregation  of  persons,  whose 
determination  may  be  reviewed  by  a  writ  of  certiorari ,  and 
the  word,  "determination  ",  as  used  in  this  article,  includes 
every  judgment,  order,  decision,  adjudication,  or  other  act 
of  such  a  body  or  officer,  which  is  subject  to  be  so  reviewed. 

§  8147.  Where  the  right  to  a  writ  of  certiorari  is  ex- 
pressly conferred,  or  the  Issuing  thereof  is  expressly  author- 
ized, by  a  statute,  passed  before,  and  remaining  in  force 
after,  this  article  takes  effect,  this  articl&does  not  vary,  or 
affect  in  any  manner,  any  provision  of  the  former  statute, 
which  expressly  prescribes  a  different  regulation,  with  re- 
spect to  any  of  the  proceedings  upon  the  certiorari  to  be 
issued  thereunder. 

§  8148.  This  article  is  not  applicable  to  a  writ  of  cer- 
tiorari, brought  to  review  a  determination  made  in  any 
criminal  matter,  except  a  criminal  contempt  of  court. 

CHAPTER  XVIL 

CERTAIN  SPECIAL  PROCEEDINGS  mSTITUTED 
WITHOUT  WRIT. 

TITLE  L— PrOCBEDINOS    RELATIKa    TO    INSOLVENT 

DEBTORS  AND  TO  PRISONERS. 

TITLE  II. — SXTMMART  PROCEEDINGS  TO  RECOVER  THE 
POSSESSION  OF  REAli  PROPERTY. 

XITLE     ni.— Proceedings  to  punish  a  contempt  of 

COURT,  OTHER  THAN  A  CRIMINAL  CON- 
TEMPT. 

TITLE      IV.— Proceedings  to  collect  a  fine. 
'ilTLE       V. — ^Proceedings  to  discover  the  death 

of  a  tenant  for  life. 
TTTLB     VI.— Pboceedings  for  the  appointment  of 

A  committee  of  the  person  and 

of  the  property  Of  A  LUNATIC. 

idiot,    or    habitual    drunkard 
general  powers  and  l^utibs   of 

T/ny  COMMITTSE. 
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TITLE    VIL— Pboceedings  fob  the  disposition  of 

THE  REAL  PROPEBTY  OF  AN  INFANT, 
LUNATIC,  IDIOT,  OR  HABITUAL  DRUNK- 
ARD. 

-Arbitrations. 

-PrOCEBDINGS  to  foreclose  a  MORTeAOB 

b\  adyertisbmbnt. 
-Proceedings  to  change  the  name  of 

AN    individual. 

-Proceedings  for  the  voluntary  dis- 
solution of  a  corporation. 

-Proceedings  supplementary  to  an 
execution  against  property. 

TITLE  L 

Proeeedinga  relating  to  insolvent  debtors  and  to  prisoners, 

Awncix  1.  Di8Chara;e  of  an  insolvent  from  his  debts. 

2.  Exemption  from  arrest,  or  discbarge  from  imprisonment^ 
of  an  insolvent  debtor 

8.  Discharge  of  an  imprisoned  judgment  debtor  from  imprison- 
ment. 

4.  Care  of  the  property  of  a  person  confined  for  crime. 

ARTICLE  FIRST. 
Discharge  of  an  Insolvent  fbok  his  Debts. 


TITLE  Vin.- 
TTFLE      IX.- 

TITLE       X.- 

TITLE      XI.- 

TITLE    XII- 


S  9149.  Who  may  be  discharged. 

S150.  To  what  court  application 
to  be  made. 

2151.  Contents  of  petition. 

8158.  Consent  of  cr^itors  to  be 
annexed. 

2163.  Consent  of  execntor,  ad- 
ministrator, receiver, 
etc.. 

2154.  Id.;  of  corporation,  etc. 

2166.  Id.;  of  partnership. 

2156.  Effect  of  consent  where 

Setitioner   is    a    Joint 
ebtor. 

2157.  Consent  of  pnicbaser  of 

debt,  etc 

2158.  Consentios  creditor  mnst 

relinquish  security. 
2150.  Penalty  if  creditor  swears 
falsely. 

2160.  Affidavit    of    consenting 

creditor. 

2161.  When  non-resident  credi- 

tor to  annex  account, 

216*!.  Petitioner's  schedale. 

2163.  his  alLdavit. 

2134.  Order  to  show  cause. 

2165.  How  order  published  and 

'  served. 

21C6.  Bearing 

2167.  Patting  cause  on  calendar. 
It168.  Opposmg  creditor  to  file 

specifications,  and  may 
demand  jury  trial. 


{2169. 
2170. 
2171. 

2172. 
2178. 

2174. 

2175. 

2176. 

2177. 
217a 

2179, 

2181. 

2'82, 

2183. 

2181. 

2185. 

2186. 
2187. 


Id. ;  to  file  proofs,  if  not 
named  in  schedule. 

Pioceedings  if  jurors  do 
not  agree 

When  Insolvent  required 
to  produce  lil^  non-resi- 
dent wife. 

Examination  of  Insolvent. 

When  insolvent  cannot  be 
discharged. 

When  assignment  to  be 
directed. 

Assignment ;  contents, 
and  to  whom  made. 

Id.;  trustees,  how  desig- 
nated 

Effect  of  assignment. 

When  discharge  to  be 
granted . 

21  w  Proceedings  where 
trustee  refuses  to  ^ve 
certificate,  etc. 

Dtscharee,  etc.,  to  be  re- 
corded. 

Fffect  of  discharge. 

Id. ;  exception  as  to  foreign 
contract**  or  creditors. 

Id.:  as  to  debto,  efc.  to 
the  United  States  and 
the  State. 

Insolvent  to  be  released 
from  imprisonn:ent. 

Discharge ,  when  void. 

Invalidity  may  be  proved 
OP  motion  to  vacate 
order  of  arrest,  etc. 
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«11W  Con-  §  2149,  An  insolvent  debtor,  who  is  a  resident  of  the 
sol.  Act.  '  State  at  the  time  of  presenting  his  petition,  may  be  dis- 
121 N. Y.241.  charged  from  his  debts,  as  prescribed  in  this  article. 

i  1164,  Con-  §  2150,  [Am'd  1895,  amendment  io  take  effect  January  1, 
^T^^^Rta  ^^^^"l  Application  for  such  a  disaharge  must  be  made,  by 
11  Miso.  610.  ^jj^  petition  of  the  insolv  nt,  ad  « rested  to  the  county  conrt 

of  the  county  in  whict)  he  resides;  or,  if  he  resides  in  the 

city  of  New  York,  to  the  supreme  court. 

§2151.  The  petition  must  be  in  writing ;  it  must  be  signed 
by  the  insolvent,  and  specify  his  residence ;  it  must  set  forth, 
in  substance,  that  he  is  unable  to  pay  all  his  debts  in  full ; 
that  he  is  willing  to  assign  his  property  for  the  benefit  of  all 
his  creditors,  and,  in  all  other  respects,  to  complv  with  the 
provisions  of  this  article,  for  the  purpose  of  being  dis- 
charged from  his  debts ;  and  it  must  pray  that,  upon  his  so 
doing,  he  may  be  discharged  accordingly.  It  must  be  veri- 
fied by  the  affidavit  of  the  insolvent,  annexed  thereto, 
taken  on  the  day  of  the  presentation  thereof,  to  the  effect, 
that  the  petition  is  in  all  respects  true,  in  matter  of  fact. 

§  2168.  The  petitioner  must  annex  to  his  petition  one 
or  more  written  instruments,  executed  by  one  or  more  of 
his  creditors,  residing  in  the  United  States,  having  debts 
owing  to  him  or  them  in  good  faith,  then  due  or  thereafter 
to  become  due,  which  amount  to  not  less  than  two  thirds 
of  all  the  debts,  owing  by  the  petitioner  to  creditors  residing 
within  the  United  States.  Each  instrument  must  be  to 
the  effect,  that  the  person  or  corporation,  executing 
it,  consents  to  the  discharge  of  the  petitioner  from  his 
debts,  upon  his  complying  with  the  provisions  of  this 
article, 

§  2163.  An  executor  or  administrator  may  become  a 
consenting  creditor,  under  the  order  of  the  surrogate's  court 
from  which  bis  letters  issued.  A  trustee,  official,  assignee, 
or  receiver  of  the  property  of  a  creditor  of  the  petitioner, 
whether  created  by  operation  of  law  or  by  the  act  of  parties, 
may  become  a  consenting  creditor,  under  the  order  of  a 
jastice  of  the  supreme  court.  A  person  who  becomes  a 
consenting  creditor,  as  prescribed  in  this  section,  is  charge- 
able only  for  the  sum  which  he  actually  receives,  as  a  divi- 
dend of  the  insolvent's  property. 

^8164.  Where  a  corporation  or  joint-stock  association 
becomes  a  consenting  creditor,  its  consent  must  be  executed 
under  its  common  seal,  and  may  be  attested  by  any  director 
or  other  officer  thereof,  dulj  authorized  for  that  purpose ; 
who  may  make  any  affidavit,  required  of  a  creditor  in  the 
proceedings. 

§  8166.  Where  a  partnership  becomes  a  consenting 
creditor,  the  consent  may  be  executed  in  its  behalf,  and  any 
affidavit,  required  of  a  creditor  in  the  proceedings,  may  be 
made,  by  either  of  the  partners. 

§8160.  A  creditor's  consent  does  not  affect  his  remedy 
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agaiDSt  any  person  or  persons  indebted  jointly  with  th« 
petitioner ;  and  the  petitioner's  discharge  has  the  effect, 
as  between  the  creditor  and  the  other  joint  debtors,  of  a 
composition  between  the  petitioner  and  the  creditor,  made 
as  prescribed  in  arlicle  third  of  title  fifth  of  chapter  fifteenth 
of  this  act* 

§2167.  Where  a  consenting  creditor  is  the  purchaser 
or  assi^ee  of  a  debt  against  a  petitioner,  or  the  executor, 
administrator,  trustee,  or  receiver  of  such  a  purchaser  or 
assignee,  he  is  deemed,  for  all  the  purposes  of  this  article, 
except  as  to  the  declaration  and  receipt  of  dividends,  a 
creditor  only  to  the  amount,  actually  and  in  good  faiih 
paid  for  the  debt,  by  him,  or  by  the  decedent  or  other 
person,  from  whom  he  derives  title,  and  remaining  uncol- 
lected. This  section  is  not  affected  by  the  recovery  of  a 
judgment  for  the  debt,  after  the  purchase  or  assie:nment ; 
but  in  that  case  the  consenting  creditor  may  include  the 
uncollected  costs,  as  if  they  were  part  of  the  sum  paid  for 
the  debt. 

§  2168.  A  creditor  who  has,  in  his  own  name,  or  in 
trust  for  him,  a  mortgage,  judgment,  or  other  security,  for 
the  payment  of  a  sum  of  money,  which  is  a  lien  upon,  or 
otherwise  affects,  real  or  personid  property  belonging  to  the 
petitioner,  or  transferred  by  him  since  the  lien  was  created, 
cannot  become  a  consenting  creditor,  with  respect  to  the 
debt  so  secured,  unless  he  adds  to  or  includes  in  his  consent, 
a  written  declaration,  under  his  hand,  to  the  effect,  that  he 
relinquishes  the  mortgage,  judgment,  or  other  security,  so 
far  as  it  affects  that  property,  to  the  trustee  to  be  appomted 
pursuant  to  the  petition,  for  the  benefit  of  all  the  creditors. 
Such  a  declaration  operates,  to  tliat  extent,  as  an  assignment 
to  the  trustee,  of  the  mortgage,  judgment,  or  other  security ; 
and  vesta  in  him  accordingly  all  the  right  and  interest  of 
the  consenting  creditor  therein. 

§  2169«  If  a  creditor  knowingly  swears,  in  any  pro- 
ceedings authorized  by  this  article,  that  the  petitioner  is, 
or  will  become,  indebted  to  him,  in  a  sum  of  money,  which 
is  not  really  due,  or  thereafter  to  become  due ;  or  in  more 
than  the  true  amount ;  or  that  more  was  paid  for  a  debt, 
which  was  purchased  or  assigned,  than  the  sum,  actually 
and  in  good  faith  paid  therefor ;  he  forfeits  to  the  trustee, 
to  be  recovered  in  an  action,  twice  the  sum,  so  falsely 
sworn  to. 

§  2100.  The  consent  of  a  creditor  must  be  accompanied 
with  his  affidavit,  stating  as  follows : 

1.  That  the  petitioner  is  justly  indebted  to  him,  or  will 
become  indebted  to  him,  at  a  future  day  specified  therein, 
in  a  sum  therein  specified  ;  and,  if  he,  or  the  person  from 
whom  he  derives  title,  is  or  was  the  purchaser  or  assignee 
of  the  debt,  he  must  also  specify  the  sum,  actually  and  in 
ffood  faith  paid  for  the  debt,  as  prescribed  in  section  two 
/mousand  one  hundred  and  fifty-seven  of  this  act. 
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2.  The  nature  of  the  demaDd,  and  whether  it  arose  upon 
written  security,  or  otherwise,  with  the  general  ground  or 
consideration  of  the  indebtedness. 

8.  That  neither  he,  nor  any  person  to  his  use,  has  re- 
ceived from  the  petitioner,  or  from  any  other  person,  pay* 
ment  of  a  demand,  or  any  part  thereof,  in  money  or  in  any 
other  way,  or  any  gift  or  reward  of  any  kind,  upon  an  ex- 
press or  implied  trust,  confidence,  or  understanding,  that 
lie  should  consent  to  the  discharge  of  the  petitioner. 

Where  a  consenting  creditor  is  an  executor,  administra- 
tor, trustee,  receiver,  or  assignee,  he  may  state  the  neces- 
sary facts,  in  his  affidavit,  upon  information  and  belief, 
setting  forth  therein  the  erounds  of  his  belief ;  but  in  that 
case,  the  consent  must  also  be  accompanied  with  the  affi- 
davit of  the  insolvent,  to  the  effect,  that  all  the  matters  of 
fact  stated  in  the  affidavit  of  the  consenting  creditor,  are 
true. 

g  8161.  [Am'd  1889.]  A  consenting  creditor,  residmg 
without  the  State,  and  within  the  United  States,  must  an- 
nex to  bis  consent  the  original  accounts,  or  sworn  copies 
hereof,  and  the  original  specialties  or  other  written  secmri- 
ties,  if  any,  upon  which  his  demand  arose  or  depends;  pro- 
vided, however,  that  when  such  original  specialties,  or 
other  written  securities,  are  lost,  such  fact  must  be  stated 
ms  a  reason  for  not  annexing  thereto  the  consent,  and  the 
fact  of  the  loss,  and  the  manner  of  the  loss  thereof  must  be 
stated  in  the  affidavit  of  the  creditor  to  the  best  of  his 
knowledge,  or  must  be  otherwise  proved  by  affidavit  to  the 
satisfaction  of  the  court;  and  the  court  may  thereupon,  in 
such  case  or  proceeding  by  its  order,  dii^pense  with  the  an- 
nexing to  such  consent  of  the  original  specialties  or  other 
written  securities. 

§  8168.  The  petitioner  miist  annex  to  his  petition  a 
schedule,  containing: 

1.  A  full  and  trae  account  of  all  his  creditors. 

2.  A  statement  of  the  place  of  residence  of  each  creditor, 
if  it  is  known  ;  or,  if  it  is  not  known,  a  statement  of  that  • 
fact. 

8.  A  statement  of  the  sum  which  he  owes  to  each  cred* 
itor,  and  the  nature  of  each  debt  or  demand,  whether 
wising  on  written 'security,  on  account,  or  otherwise. 

4.  A  statement  of  the  true  cause  and  consideration  of  his 
indebtedness  to  each  creditor,  and  the  place  where  the  in- 
debtedness accrued. 

5.  A  statement  of  any  existing  judgment,  mortgage,  or 
collateral  or  other  secuiity,  for  the  payment  of  the  debt. 

6.  A  full  and  true  inventory  of  all  his  property,  in  law 
or  in  equity,  of  the  incumbrances  existing  thereon,  and  of 
all  the  books,  vouchers,  and  securities,  relating  thereto. 

§  2163.  [Am:d  1896,  amendment  to  take  effect  Jddyl,  1896.] 
An  affidavit,  in  tbe  following  form,  sabscribed  and  taken  by 
the  petitioner  before  tbe  county  judge,  or,  in  the  uity  of  Nev 
York,  before  the  judge  holding  the  term  of  (he  court,  at 
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-whioh  the  order  specified  in  the  next  seotion  is  made,  mnst 
be  annexed  to  the  schedule  : 

I, ,  do  swear  (or  affirm,  as  the  case  may  be,)  that 

the  matters  of  fact,  stated  in  the  schedule  hereto  annexed, 
are,  in  all  respects  jnst  and  true ;  that  I  haye  not,  in  contem- 
plation of  mv  becoming  insolyent  or  within  two  years  before 
presenting  the  petition  herein,  disposed  of  or  made  oyer  any 
part  of  my  property,  not  exempt  by  express  proyision  of  law 
from  leyy  and  sale  by  yirtne  of  an  exeontion,  for  the  future 
benefit  of  myself  or  luy  family,  or  disposed  of  or  made  oyer 
any  part  of  my  property,  in  order  to  defraud  any  of  my 
creditors ;  that  I  haye  not,  in  any  instance,  created  or  ac- 
knowleiged  adebt  for  a  greater  sum  than  I  honestly  and 
truly  owed  ;  and  that  I  haye  not  paid,  secured  to  be  paid,  or 
in  any  way  compouaded  vrith,  any  of  my  creditors,  with  a 
Tiew  frauduleatly  to  obtain  the  prayer  of  my  petition  ;  that 
I  haye  not  done,  suffered  or  been  priyy  to  any  act,  matter  or 
thing  which,  if  accomplished,  would  te  ground  for  withhold- 
in^;;  my  discharge  under  the  proyisions  of  this  act,  or  inyali- 
date  such  discharge  if  granted. 

§  8164.  The  petition  and  other  papers,  specified  in  the 
foregoing  sections  of  this  article,  must  be  presented  to  the 
court,  and  filed  with  the  clerk.  The  court  must  thereupon 
make  an  order,  requiring  all  the  creditors  of  the  petitioner 
to  show  cause  beiore  it,  at  a  time  and  place  therein  speci- 
fied, why  an  assignment  of  the  insoWent's  property  should 
not  be  made,  ana  he  be  thereupon  discharged  from  his 
debts,  as  prescribed  in  this  article ;  and  directing  that  the 
order  be  published  and  senred,  as  prescribed  in  the  next 
section. 

§  8166.  lAm*d  1890.]  The  order  must  be  published 
and  served  in  the  following  manner : 

1.  The  petitioner  must  cause  a  copy  thereof  to  be  pub- 
lished in  a  newspaper,  designated  in  the  order,  published  in 
the  county ;  ana  also,  if  one-fourth  part  of  the  insolvent's 
debts  accrued  or  are  due  to  creditors  residing  in  the  city  of 
New  York,  in  a  newspaper  published  in  that  city,  designated 
in  the  order.  The  publication  must  be  made  at  least  once 
in  each  of  ten  weeks,  immediately  preceding  the  day  in 
which  cause  is  to  be  shown,  unless  all  the  creditors  reside 
within  one  hundred  miles  of  the  place  where  cause  is  to  be 
shown,  in  which  case  the  publication  must  be  made  at  least 
once  in  each  of  the  six  weeks,  immediately  preceding  that 
dav. 

2.  The  petitioner  must  also  serve  upon  each  creditor,  re-  soHoOtBO^ 
siding  within  the  United  States,  whose  place  of  residence  is 

known  to  him,  a  copy  of  the  order  to  show  cause,  either 
personally,  at  least  twenty  days  before  the  day  when  cause 
is  to  be  shown,  or  by  depositing  it,  at  least  forty  days  before 
that  day,  in  the  post-oflice,  inclosed  in  a  post  paid  wrapper, 
addressed  to  the  creditor  at  bis  usual  place  of  residence. 

Where  the  State  is  a  creditor  of  the  petitioner  a  copy  of 
the  order  must  be  served  upon  the  Attorney-General,  who 
must  represent  the  State  in  the  subsequent  proceedings.  Clnno]e 

%  8166.  On  the  day  specified  hi  the  order,  and  before  any      o 

MlltAI*  IMVU^AArlfTlOM      AIMS     ♦n'b'/wi     {rt      «1«A      vrtn^AV*      tViA    T\atlHrknflV 


15e  INSOLVENT'S  DISCHARGE,  §§  2167-2171 

must  present  to  the  court  and  file  with  the  clerk,  proof,  to 
the  satisfaction  of  the  court,  that  the  order  has  been  pub- 
lished and  served,  as  prescribed  in  the  last  section ;  and 
tiiereupon,  on  the  same  day,  or  upon  the  day  to  which  the 
hearing  is  adjourned,  the  court  must  hear  the  allegations 
and  proofs  of  the  parties  appearing.  Proof  of  personal 
service  of  a  copy  of  the  order  upon  any  person,  must  be 
made,  in  like  manner  as  proof  of  personal  service  of  a  sum- 
mons, in  an  action  brought  in  the  supreme  court. 

§  8167.  Where  the  insolvent's  discharge  is  opposed,  the 
court  may  direct  the  special  proceeding  to  be  placed  upon 
the  calendar  for  trial.  In  that  case,  the  parties  must  ap- 
pear, and  the  proceeding  are  the  same,  as  in  an  action,  ex- 
cept as  otherwise  prescribed  in  this  article  ;  and  costs,  as  in 
an  action,  except  for  proceedings  before  notice  of  trial,  may 
be  awarded  to  either  party,  in  tSe  discretion  of  the  court. 

§  2168.  In  order  to  entitle  a  creditor  to  oppose  the  dis- 
charge of  the  insolvent,  he  must,  on  the  day  fixed  to  show 
cause,  or  at  such  other  time  as  the  court  directs,  file 
with  the  clerk  a  specification  of  his  objections;  and 
he  may  then,  but  not  afterwards,  demand  a  trial,  by 
a  jury,  of  the  questions  of  fact  arising  thereupon. 
If  a  trial  by  a  jury  is  not  then  demanded,  the 
Questions  of  fact  must  be  tried  by  the  court,  without  a  jury. 
Where  one  or  two  or  more  opposing  creditors  demands  a 
trial  by  a  jury,  all  the  material  questions  of  fact,  arising 
upon  the  objections  of  all  the  creditors,  must  be  tried  in 
like  manner,  and  at  the  same  time.  The  court  may,  in  its 
discretion,  direct  the  questions  to  be  settled,  and  plainly 
stated,  in  an  order,  as  w  here  an  order  is  made  by  the 
supreme  court,  in  an  action  pending  therein,  for  the  trial, 
of  questions  of  fact  by  a  jury. 

§  2 1 6  9.  Where  the  name  of  an  opposing  creditor  does  not 
appear  in  the  schedule,  he  must  file,  with  the  specification 
of  nis  objections,  proof,  by  affidavit,  that  he  is  a  creditor  ; 
and,  if  his  debt  is  not  set  forth  in  tlie  schedule,  he  miist 
also  file  his  affidavit,  to  the  effect  specified  in  subdivision 
first  and  second  of  section  two  thousand  one  hundred  and 
sixty  of  this  act. 

g  2170.  There  shall  be  but  one  trial  by  juir.  If  the 
jurors  cannot  agree,  after  being  kept  together  for  such  a 
time  as  the  court  deems  reasonable,  the  court  must  dis- 
charge them,  and  determine  the  questions  of  fact,  or  those 
questions  as  to  which  the  jurors  have  not  agreed,  upon  the 
evidence  taken  before  the  jury,  as  if  a  jury  had  not  been 
demanded. 

§  2 17 1.  Where  the  petitioner's  wife  resides  without  the 
State  the  court,  or  a  judge  thereof  out  of  court,  may,  upon 
the  application  of  any  creditor,  make  an  order,  requiring 
the  petitioner  to  bring  his  wife  before  the  court,  at  the  hear- 
ing or  trial,  to  the  end  that  she  may  be  examined  as  a  wit* 
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ness.  A  copy  of  the  order  must  be  personally  served  upon 
the  petitioner,  at  least  three  weeks  before  the  hearing.  If 
it  appears,  upon  the  hearing,  that  .service  could  not,  with 
due  diligence,  be  so  made,  in  consequence  of  the  petitioner's 
sickness  or  absence,  the  court  may,  in  its  discretion,  adjourn 
the  hearing  or  trial,  and  prescribe  the  time  and  manner  of 
service  of  the  order  for  the  adjourned  day.  If,  after  due 
service,  the  petitioner's  wife  does  not  attena  at  the  time  and 
place  appointed,  the  petitioner  is  not  entitled  to  his  dis- 
charge, unless  he  proves,  to  the  satisfaction  of  the  court,  by 
his  affidavit,  or  upon  his  oral  examination,  or  otherwise, 
that  he  was  imable  to  procure  her  attendance. 

§  2178«  At  the  hearing  or  trial,  the  petitioner  must  be 
examined  imder  oath,  at  the  instance  of  any  creditor,  touch- 
ing his  property  or  debts,  or  any  other  matter  stated  in  his 
schedule,  or  any  changes  that  have  occurred  in  the  situation 
of  his  property,  since  the  making  of  the  schedule  ;  and  par- 
ticularly whether  he  has  collected  any  debts  or  demands,  or 
made  any  transfers  of,  or  otherwise  affected,  his  real  or  per- 
sonal property.  Any  creditor  may  contradict  or  impeach, 
by  other  competent  evidence,  the  testimony  of  the  insolvent, 
or  of  his  wife. 

g  2 178.  In  either  of  the  following  cases,  the  petitioner 
is  not  entitled  to  a  discharge  : 

1.  Where  it  appears,  upon  the  hearing  or  trial,  that, 
after  making  the  schedule  annexed  to  his  petition,  he  has 
collected  a  debt  or  demand,  or  transferred,  absolutely,  con- 
ditionally, or  otherwise,  any  of  his  property,  not  exempt  by 
law  from  levy  and  sale  by  virtue  of  an  execution,  and  he 
neglects  or  refuses  forthwith  to  pay  over  to  the  clerk,  the 
full  amount  of  all  debts  and  demands  so  collected,  and  the 
full  value  of  all  property  so  transferred,  except  so  much  of 
the  money,  and  of  the  value  of  the  property,  as  appears  to 
have  been  necessarily  expended  by  him  for  the  support 
of  himself  or  his  family. 

2.  Where  it  api)ears.  in  like  manner,  that  the  petitioner, 
within  two  years  btfore  presenting  the  petition, has,  in  con- 
templation of  his  becoming  insolvent,  or  of  his  petitioning 
for  his  discharge,  or  knowing  of  his  insolvency,  made  an 
assignment,  sale,  or  transfer,  either  absolute  or  conditional, 
of  any  of  his  property,  or  of  any  interest  therein,  or 
confessed  a  judgment,  or  given  any  security,  with  a  view 
of  giving  a  preference  to  a  creditor  for  an  antecedent  debt. 

§  8 1 74.  An  order,  directing  the  execution  of  an  assign* 
ment,  must  be  made  by  the  court,  where  H  appears,  by  the 
veniict  of  the  jury  ;  or,  if  a  jury  has  not  been  demanded, 
or  the  jurors  have  been  discharged  by  reason  of  their  iiia* 
bility  to  agree,  where  it  satisfactorily  appears  to  the  court ; 
as  follows : 

1.  That  the  petitioner  is  justly  and  truly  indebted  to  the 
consenting  creditorE,  in  sums  which  amount,  in  tlie  aggre* 
^te,  to  twQ  thirds  of  aU  th^  debts,  which  the  petitioner 
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owed,  at  the  time  ot  presenting  his  petition,  to  creditors 
residing  within  the  United  Statcf*. 

2.  That  he  has  honestly  and  fairly  given  a  true  accouat 
of  hisproperty. 

8.  That  he  has,  in  all  things,  conformed  to  the  matters 
required  of  him  by  this  article. 

J  8176.  The  order  must  designate  one  or  more  trustees, 
dents  of  the  State  ;  and  must  direct  the  petitioner  to 
execute,  to  him  or  them,  an  assignment  of  all  his  property, 
at  law  or  in  equity,  in  possession,  reversion,  or  remamder, 
excepting  only  so  much  thereof,  as  is  exempt  by  law  from 
levy  and  sale,  by  virtue  of  an  execution.  The  assignment 
must  be  acknowledged  or  proved,  and  certified,  in  like  man- 
ner as  a  deed  to  be  recorded  in  the  county,  and  must  be  re- 
corded in  the  clerk's  office  of  the  county.  Where  it  appears, 
from  the  schedule  or  otherwise,  that  real  property  will  pass 
thereby,  it  must  be  recorded  also  as  a  deed,  in  the  proper 
office  for  recording  deeds,  of  each  county  where  the  real 
property  is  situated. 

§  8176«  The  trustee  or  trustees  may  be  nominated  by  a 
n>ajority  in  amount  of  the  consenting  creditors.  If  no  per- 
son is  so  nominated,  one  or  morepersons  must  be  appointed 
by  the  court  for  the  purpose.  The  nomination  may  be  in- 
cluded in  the  consent,  or  made  in  a  separate  paper,  or  orally 
upon  the  hearing  or  trial,  and  entered  in  the  mmutes. 

§  8177.  The  assignment  vests  in  the  trustee  or  trustees 
all  the  petitioner's  interest,  legal  or  equitable,  at  the  time  of 
its  execution,  in  any  real  or  personal  property,  not  exempt 
by  law  from  levy  and  sale  by  virtue  of  an  execution ;  and 
any  contingent  mterest  which  may  vest  within  three  years 
thereafter.  When  a  contingent  interest  so  vests,  it  passes  to 
the  trustee,  in  the  same  manner  as  it  would  have  vested  in 
the  petitioner,  if  he  had  not  made  an  assignment. 

§  8178.  Upon  the  production  by  the  petitioner  of  a  cer- 
tificate of  the  trustee  or  trustees,  duly  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  re- 
corded in  the  county,  to  the  effect,  that  the  insolvent 
has  assigned,  for  the  benefit  of  all  his  creditors,  all  his 
property  so  directed  to  be  assigned,  and  aU  the  books, 
Touchers,  and  papers  relating  thereto,  and  that  he  has 
delivered  so  much  thereof  as  is  capable  of  delivery ;  and 
also  of  a  certificate  of  the  county  clerk,  that  the  assignment 
has  been  duly  recorded  in  his  office  ;  the  court  must  grant 
to  the  insolvent  a  discharge  from  his  debts,  which  has  the 
effect  declared  in  the  following  sections  of  this  article. 

§  8179.  If  a  trustee  refuses  or  neglects,  upon  payment 
or  tender  by  the  petitioner  of  the  expense  of  so  doing,  to 
execute  or  acknowledge  a  certificate,  as  prescribed  in  the 
last  section,  or  to  cause  the  assignment  to  be  recorded,  as 
therein  prescribed,  the  court,  upon  proof  by  affidavit  of  the 
lacts,  must  make  an  order,  requiring  the  trustee  to  show 
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cause,  at  a  time  and  place  therein  specified,  why  the  peti- 
tioner should  not  be  discharged,  notwithstanding  his  neglect 
or  refusal ;  and  why  the  trustee's  appointment  should  not 
be  revoked. 

g  2180.  If,  upon  the  return  of  the  order,  it  appears  that 
the  assignment  has  been  duly  executed,  and  that  the  peti- 
tioner has  duly  delivered  all  his  property  directed  to  be 
assigned,  and  all  the  books,  voucliers,  and  papers  relating 
tiiereto,  which  are  capable  of  delivery,  the  court  may, 
either 

1.  Grant  a  discharge  of  the  petitioner,  notwithstanding 
the  neglect  or  refusal  of  the  trustee  ;  or 

2.  Make  an  order,  revoking  the  appointment  of  the 
trustee.  Upon  the  entry  of  such  an  order,  the  powers  of 
the  trustee,  and  his  interest  in  the  assigned  property,  cease. 
If  there  is  no  other  trustee,  the  court  must,  by  the  same  or 
another  order,  appoint  one  or  more  new  trustees.  Such  an 
appointment  has  the  same  effect,  as  if  the  person  or  persons 
so  appointed  were  named  as  trustees  in  the  original  assign- 
ment. 

^8181.  The  discharge,  and  the  petition,  afiidavits, 
orders,  schedule,  and  other  papers,  upon  which  the  dis- 
charge is  granted,  exclusive  of  the  minutes  of  testimony, 
must  be  recorded  in  the  clerk's  office  of  the  county,  within 
three  months  after  the  dischar^  is  granted.  In  default 
thereof,  the  discharge  becomes  moperative,  from  and  after 
that  time.  The  original  discharge,  the  record  thereof,  or  a 
transcript  of  the  record  duly  authenticated,  is  conclusive 
evidence  of  the  proceeding  and  facts  therein  contained. 
The  other  papers  specified  m  this  section,  the  record  there- 
of, or  a  transcript  of  the  record  duly  authenticated,  are  pre- 
sumptive evidence  of  the  proceedings  and  facts  therein  con- 
tained. 

§8188.  [Am'dieSS.]  Except  as  prescribed  in  the  next  UlN.Y.ta 
two  sections,  a  discbarge,  granted  as  prescribed  in  thia 
article,  exonerates  and  discharges  the  petitioner  from  every 
debt  due  at  the  time  when  he  executed  his  assignment,  in- 
cluding a  debt  contracted  before  that  time,  though  payable 
afterward,  and  from  every  liability  incurred  by  him,  by 
making  or  indorsing  a  promissory  note,  or  by  accepting, 
drawing  or  indorsing  a  bill  of  exchange,  before  the  execu- 
tion of  the  assignment,  or  incurred  by  him  in  consequence 
of  the  payment,  by  any  party  to  such  a  note  or  bill,  of  the 
whole  or  any  part  of  the  money  secured  thereby,  whether 
the  payment  is  made  before  or  after  the  execution  of  the 
assignment.  At  any  time  after  one  year  has  elapsed,  since 
the  recording  of  the  discharge,  and  the  petition,  affidavits, 
orders,  schedule  and  other  papers  upon  which  the  discharge 
was  granted,  as  prescribed  in  section  twenty-one  hundred 
and  eighty-one  01  this  act,  the  petitioner  may  apply,  upon 
proof  of  his  discharge,  to  the  court  in  which  a  judgment 
(Shall  have  been  rendered  against  him,  for  an  order  directing 
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the  judgment  to  be  canceled  and  discharged  of  record.  If 
it  appears  that  he  has  been  discharged  from  the  payment  of 
that  judgment,  an  order  must  be  made  accordingly,  and 
thereupon  the  clerk  must  cancel  and  discharge  the  docket 
thereof,  as  if  the  proper  satisfaction  piece  of  the  judgment 
was  filed.  Notice  of  the  application,  accompanied  with 
copies  of  the  papers  upon  which  it  is  made,  must  be  giyen 
to  the  judgment  creditor,  unless  his  written  consent  to  the 
granting  of  the  order,  with  satisfactory  proof  of  the  execu- 
tion thereof,  and  if  he  is  not  the  party  in  whose  favor  the 
judgment  was  rendered,  that  he  is  the  owner  thereof ,  is 
presented  to  the  court  upon  the  application. 

§  8188.  In  either  of  the  following  cases,  such  a  dis- 
charge does  not  affect  a  debt  or  liability,  founded  upon  a 
contract,  imless  it  was  owing,  when  the  petition  was  pre- 
sented, to  a  resident  of  the  State  ;  or  the  creditor  has  execu- 
ted a  consent  to  the  discharge ;  or  has  appeared  in  the  pro- 
ceedings ;  or  has  received  a  dividend  from  the  trustee : 

1.  Where  the  contract  was  made  with  a  person,  not  a 
resident  of  the  State, 

2.  Where  it  was  made  and  to  be  performed  without  the 
State. 

8.  Where  the  creditor  was  not,  at  the  time  of  the  dis- 
charge, a  resident  of  the  State. 

§  8184.  Such  a  discharge  does  not  affect : 

1.  A  debt  or  duty  to  the  United  States ;  or 

2.  A  debt  or  duty  to  the  State,  for  taxes  or  for  money  re- 
ceived or  collected  by  any  person  as  a  public  olBeer,  or  in 
a  fiduciary  capacity,  or  a  cause  of  action  specified  in  section 
one  thousand  nine  hundred  and  sixty-nine  of  this  act,  or  a 
judgment  recovered  upon  such  a  cause  of  action. 

Except  as  prescribed  in  this  section,  the  discharge  exon- 
erates the  petitioner  from  a  debt  or  other  liability  to  the 
State,  in  like  manner  and  to  the  same  extent,  as  from  a  debt 
or  liability  to  an  individual. 

§  8186,  If,  at  the  time  when  the  discharge  is  granted, 
the  petitioner  is  under  arrest,  by  virtue  of  an  execution 
against  his  person  issued,  or  an  order  of  arrest  mode,  in  an 
action  or  special  proceeding,  founded  upon  a  debt  or  liabil- 
ity from  which  he  is  discbareed,  as  described  in  the  fore- 
going sections  of  this  article,  ne  must  be  released  from  the 
arrest,  upon  producing  to  the  oflJcer  his  discharge,  or  a 
certified  copy  of  the  record  thereof.  If  the  adverse  party 
wishes  to  test  the  validity  of  the  discharge,  he  may  procure 
a  new  order  of  arrest,  or  cause  a  new  execution  to  be  issued, 
as  the  case  requires. 

§  8186.  [Am'd  1890.]  A  discharge,  granted  as  pre- 
scribed* in  this  article,  is  void,  in  either  of  the  following 
cases: 

1.  Where  the  petitioner  wilfully  swears  falsely,  in  the 
affidavit  annexed  to  his  petition  or  schedule,  or  upon  his 
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examination,  in  relation  to  any  material  fact,  conceroing 
his  property  or  his  debts,  or  to  any  other  material  fact. 

2.  Where,  after  presenting  his  petition,  he  sells,  or  in  any 
way  transfers  or  assigns,  any  of  his  property,  or  collects 
any  debt  or  demand  owing  to  him,  and  does  not  give  a  just 
and  true  account  thereof,  upon  the  hearing  or  trial,  and 
does  not  pay  the  money  so  collected,  or  the  value  of  the 
property  so  sold,  transferred,  or  assigned,  as  prescribed  hi 
this  article. 

3.  Where  he  secretes  any  part  of  his  property,  or  a  book. 
Toucher,  or  paper  relating  thereto,  with  intent  to  defraud 
his  creditors. 

4.  Where  he  fraudulently  conceals  the  name  of  any 
creditor,  or  the  sum  owing  to  any  creditor,  or  fraudulently 
misstates  such  a  sum. 

5.  Where,  in  order  to  obtain  his  discharge  he  procures 
any  person  to  become  a  consenting  creditor,  wilfully,  inten- 
tionally and  knowind^,  for  a  sum  not  due  from  him  to 
that  person  in  good  faith,  or  for  a  sum  greater  than  that 
for  which  the  holder  of  a  demand,  purchased  or  assigned, 
is  deemed  a  creditor,  as  prescribed  in  this  article. 

6.  Where  he  pays,  or  consents  to  the  payment  of,  any 
portion  of  the  debt  or  demand  of  a  creditor,  or  grants  or 
consents  to  the  granting  of  any  gift  or  reward  to  a  creditor, 
upon  an  express  or  implied  contract,  trust,  or  imderstand- 
ing,  that  the  creditor  so  paid  or  rewarded  should  be  a  con- 
senting creditor,  or  should  abstain  or  desist  from  opposing 
the  dLschargp. 

7.  Where  he  is  guilty  of  any  fraud  whatsoever,  contrary 
to  the  true  intent  of  this  article. 

§  2187.  Where  a  person,  who  has  been  discharged  as 
prescribed  in  this  article,  is  afterwards  arrested  by  virtue  of 
an  order  of  arrest  made,  or  an  execution  issued,  in  an  ac- 
tion founded  upon  a  debt  or  liability  from  which  he  is  so 
discharged,  the  adverse  party  may  oppose  his  application  to 
be  released  from  the  arrest,  by  proof,  by  affidavit,  of  any 
cause  for  avoiding  the  discharge,  for  want  of  jurisdiction, 
or  as  specified  in  the  last  section.  If  such  a  cause  is  estab- 
lished, the  application  must  be  denied. 

ARTICLE  SECOND. 
Exemption  from  Arrest,  or  Discharge  from  Impris- 
onment, OP  AN  Insolvent  Debtor. 
I  2188.  Who  mar  ^  exempted,       %  8196.  When    discharge    to    be 
and  by  what  coort.  granted  ;  effect  thereof. 

2189.  Contents  of  petition.  2196.  Dit^charge  to  be  recorded, 

2190.  Petitioner'B  schedule.  etc. 

2191.  His  affidavit.  2197.  Petitioner  to  be  releaaed 

2192.  Order  to  show  canse.  from  imprisonment. 
2198.  Hearing,  etc.  2198.  Debts  not  affected,  etc. 
2194.  Order    directing    assign-          2199.  Discharge,  when  void. 

ment :  assignment  por- 
Buant  thereto. 

§  2188.     lAm'd  1896,  amendmerU  to  take  effect  January  1,  |  tiM,  Ooo- 
JL896.]    An  insolvent  debtor  may  be  exempted  from  arrest,  *ol<  Act 
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or  discharged  from  imprisonment,  as  presoribed  in  this  ar- 
ticle. For  that  purpose,  he  mnst  apply,  by  petition,  to  tho 
county  ooart  of  the  county  in  which  he  redoes,  or  is  impri- 
soned; or,  if  he  resides  or  is  imprisoned  in  the  dty  of  New- 
York,  to  the  supreme  oonrt.  A  person  who  has  been  admit- 
ted to  the  jail  Uberties,  is  deemed  to  be  imprisoned,  within 
the  meaning  of  this  article. 

§  8189.  The  petition  must  be  in  writing;  it  most  be 
sijmed  by  the  insolyent,  and  specify  his  residence,  and  also, 
iihe  is  in  prison,  the  county  in  which  be  is  imprisoned,  and 
the  cause  of  his  imprisonment.  It  must  set  forth,  in  sub- 
stance, that  he  is  unable  to  pay  all  his  debts  in  full ;  that 
he  is  willing  to  assign  his  property  for  the  benefit  of  aU  his 
creditors,  and  in  all  other  respects  to  comply  with  the  pro- 
visions of  this  article,  for  the  purpose  of  being  exempted 
from  arrest  and  imprisonment,  as  prescribed  therein  ;  and 
it  must  prav,  that  upon  his  so  doing,  he  may  thereafter  be 
exempted  from  arrest,  by  reason  of  a  debt,  arising  upon  a 
contract  previously  made ;  and  also,  if  he  is  imprisoned, 
that  he  mav  be  discharged  from  his  imprisonment.  It 
must  be  verified  by  the  affidavit  of  the  insolvent,  annexed 
thereto,  taken  on  the  day  of  the  presentation  thereof,  to 
the  effect,  that  the  petition  is  in  all  respects  true  in  matter 
of  fact 

§  8190*  The  petitioner  must  annex  to  his  petition,  a 
schedule,  in  all  respects  similar  to  that  required  of  an  in- 
solvent, as  prescribed  in  section  two  thousand  one  hundred 
and  sixty-two  of  this  act 

^  2191*  [iim'dl895,  amendrnmi  to  take  effed  January  1, 
1896.]  An  affidavit  in  the  following  form,  subscribed  and 
taken  by  the  petitioner,  before  the  county  judge,  or,  in  the 
city  of  New  l^rk,  before  a  justice  of  the  supreme  court,  must 
be  annexed  to  the  schedule: 

**  I, ,  do  swear"  (or  ** affirm,"  as  the  case  may  be,) 

<*  that  the  matters  of  fact,  stated  in  the  schedule  hereto  an- 
nexed, are,  in  all  respects,  just  and  true;  that  I  have  not,  at 
any  time  or  in  any  manner  whatsoever  disposed  of  or  made 
over  any  part  of  my  property,  not  exempt  by  express  provi- 
sion of  law  from  levy  and  ssJe  by  virtue  of  an  execution,  for 
the  future  benefit  of  myself  or  my  family,  or  disposed  of  or 
made  over  any  part  of  my  property  in  order  to  defraud  any 
of  my  creditors;  and  that  I  have  not  paid,  secured  tobepaia, 
or  in  any  way  compounded  with,  any  of  my  creditors,  with 
a  view  that  they  or  any  of  them  should  abstain  from  oppos- 
ing my  discharge/' 

§  8198.  The  petition,  and  the  papers  annexed  thereto, 
must  be  presented  to  the  court,  and  filed  with  the  clerk. 
The  court  must  thereupon  make  an  order,  requiring  all  the 
creditors  of  the  petitioner  to  show  cause  before  it,  at  a  time 
and  place  therein  specified,  why  the  prayer  of  the  petitioner 
flhould  not  be  granted ;  and  directing  that  the  order  be 
published  and  served*  in  the  maimer  prescribed  in  secticm 


Digitized  by  VjOOQ  IC 


§§2198-2196     DEBTOR'S  DISCHARGE.  168 

two  thousand  one  hundred  and  sixty-fiye  of  this  act/ for 
the  publication  and  service  of  an  order,  made  as  therein 
prescribed. 

§  8198.  The  provisions  of  sections  two  thousand  one 
hundred  and  sixty-six,  two  thousand  one  hundred  and 
sixty-seven,  two  thousand  one  hundred  and  sixty-eight, 
two  thousand  one  hundred  and  sixty-nine,  two  thousand 
one  hundred  and  seventy,  two  thousand  one  hundred  and 
seventy-two,  and  two  thousand  one  hundred  and  seventy- 
three  of  this  act,  apply  to  a  special  proceeding,  taken  as 
prescribed  in  this  article. 

§  8194«  An  order,  directing  the  execution  of  an  assign- 
ment, must  be  made  by  the  court,  where  it  appears,  by  the 
verdict  of  the  jury,  or,  if  a  jury  has  not  been  demanded, 
or  the  jurors  have  been  discharged  by  reason  of  their  in- 
ability to  agree,  where  it  satisfactorily  appears  to  the  court, 
as  follows : 

1.  That  the  petitioner  is  unable  to  pay  his  debts. 

2.  That  the  schedule  annexed  to  his  petition  is  true. 

8.  That  he  has  not  been  guilty  of  anv  fraud  or  conceal- 
ment, in  violation  of  the  provisions  of  this  article. 

4.  That  he  has,  in  all  things,  conformed  to  Uie  matters 
required  of  him  by  this  article. 

The  provisions  of  sections  two  thousand  one  hundred 
and  seventy-five,  two  thousand  one  hundred  and  seventy- 
six,  and  two  thousand  one  hundred  and  seven tj-seven  of 
this  act  apply  to  the  order  prescribed  in  this  section,  and  to 
the  assignment  made  in  pursuance  thereof,  except  that  the 
trustee  or  trustees  must  be  nominated,  as  well  as  appointed, 
t^  the  court. 

§  8196.  Upon  the  production  by  the  petitioner,  of  the 
certificates  of  the  trustee  or  trustees,  and  the  county  clerk, 
to  the  effect  prescribed  in  section  two  thousand  one  hundred 
and  seventy-ei^ht  of  this  act,  the  court  must  grant  to  the 
petitioner  a  discharge,  declaring  that  the  petitioner  is  for- 
ever thereafter  exempted  from  arrest  or  imprisonment,  by 
reason  of  any  debt  due  at  the  time  of  making  the  assign- 
ment, or  contracted  before  that  time,  though  payable  after- 
wards ;  or  by  reason  of  any  liability  incurrwl  by  him,  by 
making  or  indorsing  a  promissory  note,  or  by  accepting*, 
drawing,  or  indorsing  a  bill  of  exchange,  before  the  execu- 
tion of  the  assignment ;  or  in  consequence  of  the  payment, 
by  any  party  to  such  a  note  or  bill,  of  the  whole  or  any 
part  of  the  money  secured  thereby,  whether  the  payment 
is  made  before  or  after  the  execution  of  the  assignment, 
with  the  exceptions  specified  in  section  two  thousand  two 
hundred  and  eighteen  of  this  act.  The  discharge  shall 
have  the  effect  therein  declared,  as  prescribed  in  Uiis  sec- 
tion. 

§  8190.  The  provisions  of  section  two  thousand  one 
hundred  and  eighty-one  of  this  act  apply  to  the  discharg*, 
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and  to  the  petition  and  other  papers  upon  which  it  was 
granted. 

§  2197.  If,  at  the  time  when  the  discharge  is  granted, 
the  petitioner  is  imprisoned,  by  virtue  of  an  execution 
against  his  person  issued,  or  of  an  order  of  arrest  made,  in 
an  action  or  special  proceeding  founded  upon  a  debt, 
liabiUty,  or  judgment,  as  to  which  he  is  exempted  from 
arrest  or  imprisonment,  as  prescribed  in  the  last  section 
but  one.  the  officer  must  forthwith  release  him,  on  produc- 
tion of  the  discharge,  or  a  certified  copy  of  the  record 
thereof. 

§  8198.  A  debt,  demand,  judgment,  or  decree,  a^nst 
an  insolvent,  discharged  as  prescribed  in  this  article,  is  not 
affected  or  impaired  by  the  discharge;  but  it  remains  valid 
and  effectual,  against  all  his  property,  acquired  after  the 
execution  of  the  assignment.  The  lien,  acquired  by  or 
under  a  Judgment  or  decree,  upon  any  property  of  the  in- 
solvent, 18  not  affected  by  the  discharge. 

§  8199.  A  discharge,  granted  to  an  insolvent  as  pre- 
scribed in  this  article,  is  void,  in  the  same  cases,  so  far  as  they 
are  applicable,  in  which  a  discharge,  granted  as  prescribed 
in  article  first  of  this  title,  is  therein  declared  to  be  void  ; 
and  the  validity  of  such  a  discharge  may  be  tested  in  the 
same  manner. 

ARTICLE  THIRD. 

DiSCHAROB  OF  AN  IMPRISONED  JUDGMENT  DeBTOR  FROM 

Imprisonment. 

%  2S00.  Who  may  be  discharged.  §  2211.  ABsignment ;  effect  there- 

HiiOU  To  what  court  application  of. 

to  be  made.  2212.  Discharge ;   when   to  bo 

2202.  When  peUtion  may  be  pre-  granted. 

eented.  2218.  Petitioner's  property  etill 

2203.  Contents     of     petition ;  liable. 

Bchednle.  2214.  When  creditor  may  ippue 

2204.  Affidavit  of  petitioner.  new  execution  against 

2205.  Notice  to  creditors.  person. 

8206.  Id.;  when  service  cannot  2216.  Powers  and  duties  of  trus- 
be  made.  tee. 

2207.  Id.;  when  State  a  creditor.  2216.  Credilormay  notify  debtor 

2208.  Proceedings  on  piesenta-  to  apply  for  discharge. 

tion  of  peUtion.  2217.  Effect  of  failure  so  to^aj)- 

2209.  Adjournment.  ply. 

2210.  Proceedings  on  adjourned  2518.  Debtor  to  United  State*. 

day.  etc.,    not  to    ha    Uis- 

charged. 

S 1164,  Con-  §  2800.  A  person,  imprisoned  by  virtue  of  an  execution 
toi.  Act  to  collect  a  sum  of  money,  issued  in  a  civil  action  or  special 
proceeding,  may  be  discharged  from  the  imprisonment,  as 
prescribed  in  this  article.  A  person  who  has  beeu  admitt(  d 
to  the  jail  liberties,  is  deemed  to  be  imprisoned,  within  the 
meaning  of  this  article. 

$!164,  Con-       §2201.  [Am'd  1895,  amendment  to  take  effect  January 'ij 

Bol.  Act         1896.]     Appliofttiou  for  sncli  a  f  ischnrge  must  be  made  by 

3rfHun,27.     petition,  addreshod  to  the  court  from  which  the  execution 

issued;  or  to  ihe  county  court  of  the  county  in  which  he  is 
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imprisoned;  or  if  he  is  imprisoned  in  the  city  of  New  York,  . 
to  the  supreme  conrt. 

§  2808.  A  person  so  imprisoned  may  apply  for  such  a  dis- 
charge, at  an^  time ;  unless  the  sum,  or,  where  he  is  im- 
prisoned by  virtue  of  two  or  more  executions,  the  aggregate 
of  the  sums, for  which  he  is  imprisoned ,  exceeds  five  hundred 
dollars ;  in  which  case,  he  cannot  present  such  a  petition, 
until  he  has  been  imprisoned,  by  virtue  of  the  execution  or 
executions,  for  at  least  three  months* 

§  8808.  The  petition  must  be  in  writing;  it  must  besigned 
by  the  petitioner;  and  it  must  state  the  cause  of  his  impris-  7Mi*o.  4«7. 
onment,  by  setting  forth  a  copy,  or  the  substance,  of  the 
execution,  or,  if  there  are  two  or  more  executions,  of  each 
of  them.  The  petitioner  must  annex  thereto,  and  present 
therewith,  a  schedule,  containing  a  just  and  true  account 
of  all  his  property,  and  of  all  charges  affecting  the  same ; 
as  the  property  and  charges  existed  at  the  time  when  he 
was  first  imprisoned,  and  also  as  they  exist  at  the  time 
when  the  petition  is  prepared;  together  with  a  just  and  true 
account  oi  all  deeds,  securities,  boolis,  vouchers,  and  papers, 
relating  to  the  property,  and  to  the  charges  thereupon. 

§  8804.  An  aflMavit,  in  the  following  form,  subscribed   1149.T.ilk 
and  taken  by  the  petitioner,  on  the  day  of  the  presentation 
of  the  petition,  must  be  annexed  to  the  petition   and 
schedule : 

**  I, ,  do  swear"  (or  *'  affirm,"  as  the  case  may  be,) 

"  that  the  matters  of  fact,  stated  in  the  petition  and  sched- 
ule hereto  annexed,  are,  in  all  respects,  just  and  true ;  and 
that  I  have  not,  at  any  time  or  in  any  manner  whatsoever, 
disposed  of  or  made  over  any  part  of  my  property,  not  ex- 
empt by  express  provision  of  law  from  levy  and  sale  by 
virtue  of  an  execution,  for  the  future  benefit  of  myself  or 
my  family,  or  disposed  of  or  made  over  any  part  of  my 
property,  with  intent  to  injure  or  defraud  any  of  my  cred- 
itors." 

§  8806.  At  least  fourteen  days  before  the  petition  is  pre- 
sented, the  petitioner  must  serve,  upon  the  creditors  in  each 
execution,  by  virtue  of  which  he  is  imprisoned,  a  copy  of 
the  petition,  and  of  the  schedule  ;  together  with  a  wntten 
notice  of  the  time  when,  and  place  where,  they  will  be 
presented.  If,  by  reason  of  changes  occurring  after  the 
service,  it  is  necessary,  before  presenting  the  petition  and 
schedule,  to  correct  any  statement  contained  in  the  sched- 
ule, the  correction  may  be  made  by  a  supplemental  sched- 
ule, a  copy  of  which  need  not  be  served,  unless  the  court 
so  directs. 

g  8806.  The  papers,  specified  in  the  last  section,  may 
be  served,  either  upon  the  creditor  or  his  representative,  or 
upon  the  attorney  whose  name  is  subscribed  to  the  execu- 
tion ;  and,  in  either  case,  in  the  manner  prescribed  in  this 
set  for  the  service  of  a  paper  upon  an  attorney,  in  an  action 
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in  the  supreme  court.  Where  it  is  made  to  appear,  by 
affidavit,  to  the  satisfaction  of  the  court,  that  service  can- 
not, with  due  diligence,  be  so  made  witiiin  ihe  State,  upon 
either,  the  court  may  make  an  order,  prescribing  the  mode 
of  service,  or  directing  the  publication  of  a  notice  in  lieu  of 
service,  in  such  a  manner  and  for  such  a  length  of  time,  as 
it  thinks  proper  ;  and  thereupon,  it  may  direct  an  adjourn- 
ment of  Uie  hearing  to  such  a  time  as  it  thinks  proper. 

§  8807.  Where  the  State  is  a  creditor,  the  papers  must 
be  served  upon  the  Attorney-General,  who  must  represent 
the  State  in  the  proceedings. 
7  Misc.  467.  §  g808.  Upon  the  presentation  of  the  petition,  sched- 
ule, and  affidavit  with  aue  proo'f  of  service  or  publication, 
as  prescribed  in  the  last  three  sections,  the  court  must  make 
an  order,  directing  the  petitioner  to  be  brought  before  it,  on 
a  day  designated  therein ;  and  on  that  day,  or  on  such  other 
days  as  it  appoints,  the  court  must,  in  a  summary  way,  hear 
the  allegations  and  proofs  of  the  parties.  If  the  court  is 
satisfied  that  the  petition  and  schedule  are  correct,  and  that 
the  petitioner's  proceedings  are  just  and  fair,  it  must  m^e 
an  order,  directing  the-  petitioner  to  execute,  to  one  or 
more  trustees,  designated  in  the  order,  an  assignment  of 
all  his  property,  not  expressly  exempt  by  law  from  levy 
and  sale  by  virtue  of  an  execution ;  or  of  so  much  thereof 
as  is  sufficient  to  satisfy  the  execution  or  executions,  by 
virtue  of  which  he  is  imprisoned. 

§  8800.  Upon  sufficient  cause  being  shown  by  a  cred- 
itor, the  court  may,  from  time  to  time,  adjourn  the  hear- 
ing ;  but  not  to  a  da^r  l&ter  than  three  months  after  the  pre- 
sentation of  the  petition. 

§  8810.  An  objection  to  a  matter  of  form  shall  not  be 
received  upon  an  adjourned  day  ;  and,  unless  the  opposing 
creditor  satisfies  the  court  that  the  proceedings  on  the  part 
of  the  petitioner  are  not  just  and  fair,  the  court  must  direct 
an  assignment,  as  prescnbed  in  the  last  section  but  one,  and 
must  grant  a  discharge,  as  prescribed  in  the  following  sec- 
tions of  this  article. 

§8811.  The  assignment  must  be  acknowledged  or 
proved  and  certified  in  like  manner  as  a  deed  to  be  recorded 
in  the  county,  and  must  be  recorded  in  the  clerk's  office  of 
the  county  where  the  petitioner  is  imprisoned.  Where  it 
appears,  from  the  schedule  or  otherwise,  that  real  property 
will  pass  thereby,  the  assignment  must  also  be  recorded  as 
a  deed,  in  the  proper  office  for  recording  deeds,  of  each 
county  where  the  real  property  is  situated.  The  assign- 
ment vests  in  the  trustee  or  trustees,  for  the  benefit  of  the 
judgment  creditors  in  the  executions,  by  virtue  of  which 
the  petitioner  is  imprisoned,  all  the  estate,  right,  title,  and 
interest  of  the  petitioner  in  and  to  the  property,  so  directed 
to  be  assigned. 

§8818.  Upon  the  production,  by  the  petitioner,  of  satis 
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factory  evidence  that  the  petitioner  has  actually  delivered 
to  the  trustee  or  trustees  all  the  property  so  directed  to  be 
assigned,  which  is  capable  of  delivery ;  or  upon  the  peti- 
tioner's giving  security,  approved  by  the  court,  for  the 
future  delivery  thereof ;  the  court  must  make  an  order, 
discharging  the  petitioner  from  imprisonment,  by  virtue  of 
each  execution,  specified  in  his  petition.  The  sheriff,  upon 
being  served  with  a  certified  copy  of  the  order,  must  dis- 
charge the  petitioner  as  directed  therein,  without  any  deten- 
tion on  account  of  fees. 

§  8818.  Notwithstanding  such  a  discharge,  the  judg- 
ment creditor  in  the  execution  has  the  same  remedies, 
a^inst  the  property  of  the  petitioner,  for  any  sum  due  upon 
his  judgment,  which  he  had  before  the  execution  was 
issued  ;  but  the  petitioner  shall  not,  except  as  is  otherwise 
specially  prescribed  in  the  next  section,  be  again  imprisoned 
by  virtue  of  an  execution  upon  the  same  judgment,  or 
arrested  in  an  action  thereupon. 

§  8814.  If  the  petitioner  is  convicted  of  perjury,  com- 
mitted in  any  of  the  proceedings  upon  his  petition,  any 
judgment  creditor,  by  virtue  of  wbose  execution  he  was 
imprisoned,  may  issue  a  new  execution  against  his  person. 

§  8816.  The  trustee  must  collect  the  demands,  and  sell 
the  other  property  assigned  to  him.  He  must  apply  the 
proceeds  thereof,  after  deducting  his  commisnons  and  ex- 
penses allowed  by  law,  as  follows  : 

1.  To  the  payment  of  the  jail  fees,  upon  the  imprison- 
ment and  discharge  of  the  petitioner. 

2.  If  any  surplus  remains,  to  the  payment  of  the  credi- 
tors, by  virtue  of  whose  executions  the  petitioner  was 
imprisoned,  when  he  presented  his  petition  ;  or,  if  there  is 
not  enough  to  pay  them  in  full,  to  the  payment,  to  each,  of 
a  proportionate  part  of  the  sum  due  upon  his  execution. 

8.  If  any  surplus  remains,  he  must  pay  it  over  to  the 
petitioner,  or  his  executor  or  administrator. 

Personal  service  upon  a  creditor,  or  his  attorney,  of  writ- 
ten notice  of  the  time  and  place  of  making. a  distribution, 
as  prescribed  in  subdivision  second  of  this  section,  has  the 
same  effect  as  publishing  a  notice  thereof,  in  a  case  pre- 
scribed by  law. 

§  8816.  Where  a  person  has  been  imprisoned,  by  virtue 
of  an  execution,  for  the  space  of  three  months  after  he  was 
entitled,  by  the  provisions  of  this  article,  to  apply  for  a 
discharge  ;  and  has  neither  made  such  an  application,  nor 
applied  for  his  discharge  under  the  provisions  of  article 
first  of  this  title;  the  judgment  creditor,  by  virtue  of 
whose  execution  he  is  imprisoned,  may  serve  upon  the 

Srisoner  a  written  notice,  requiring  him  to  apply  for  his 
ischarge,  according  to  the  provisions  of  this  article. 
g  8817.  If  the  prisoner  does  not,  within  thirty  days 
after  personal  service  of  such  a  notice,  either  present  a 
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petition  to  the  propercourt,  as  prescribed  in  article  first  of 
this  title,  or  serve,  upon  the  creditor  giving  the  notice,  a 
copy  of  a  petition  and  schedule,  with  a  notice  of  his  inten- 
tion to  apply  for  his  discharge,  as  prescribed  in  this  article ; 
or  if,  after  such  a  presentation  or  service,  he  does  not  dili- 
gently proceed  thereupon  to  a  decision,  he  shall  be  forever 
barred  from  obtaining  his  discharge  under  the  provisions  of 
this  article,  or  of  article  first  of  this  title. 

§  8218.  Neither  of  the  following  named  persons  shall 
be  discharged  from  imprisonment,  under  the  provisions  of 
this  article : 

1.  A  person  owing  a  debt  or  duty  to  the  United  States. 

2.  A  person  owing  a  debt  or  duty  to  the  State,  for  taxes 
or  for  money  received  or  collected  by  any  person,  as  a  pub- 
lic officer  or  in  a  fiduciary  capacity,  or  a  cause  of  action 
specified  in  section  one  thousand  nine  hundred  and  sixty- 
nine  of  this  act  or  a  judgment  recovered  upon  such  a  cause 
of  action. 

ARTICLE  FOURTH. 

Gabs  op  the  Property  op  a  Person  confined  fob 
Crime. 

S  8S19.  When  and  to  what  court  §  2226.  Effect  of  order  appointing 

application  to  be  made.  trustee. 

2220.  Who  may  apply.  2227.  Removal  of  trustee;  ap- 

2221.  Creditor  must  relinquish  polntment  of  newtros- 

security.  tee. 

2222.  Contents  of  petition .  2228.  Prisoner's  property  ;  how 
2228.  Copy    of    sentence    and  applied. 

affidavit     to    be     pre-  2229.  Id.  ;  to  be  delivered  to  him 

sented .  on  his  discharge . 

2224.  I»roceedln|8  upon  presen-  2330.  Application  of  this  article 

tation  of  the  papers.  to   persons    heretofore 

2225.  Id. ;  on  return  of  order  to  sentenced . 

sliow  cause . 

f  1166,  Con-  §  2219.  [Am*d  1895,  amendment  to  take  effect  Jawtary  1, 
•oL  Aciw  18%.]  Wbeie  a  person  is  imprisoned  in  a  State  prison,  for 
a  term  less  than  for  life;  or  in  a  penitentiary  or  county  jail, 
for  a  criminal  offense,  for  a  longer  term  than  one  year;  one 
or  more  trustees,  to  take  chnrge  of  his  property,  may  be  ap- 
pointed, as  prescribed  in  this  artirle,  by  the  connty  court  of 
the  connty,  or  the  supreme  court  in  the  judicial  district, 
where  he  resided  at  the  time  of  his  imprisonment,  or  if  he 
was  not  then  a  resident  of  the  State,  where  he  is  imprisoned. 
§  2220.  A  petition  for  such  an  appointment  may  be 
presented  by  either  of  the  following  persons  : 

1.  A  creditor  of  the  prisoner. 

2.  The  prisoner's  husband,  wife,  or  child. 

3.  One  or  more  of  his  next  of  kin,  or,  where  he  owns 
real  prop>erty,  of  his  heirs  presumptive. 

4.  A  relative  whom  he  is  bound  to  support. 

5.  Any  relative  or  other  person,  in  behalf  of  his  infant 
child  or  children. 

§  8281.  A  creditor  of  the  prisoner,  who  has  a  judg- 
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ment,  mortgage,  or  other  security,  specified  in  section  two 
thousand  one  hundred  and  fifty-eight  of  this  act,  cannot 
apply  for  such  an  appointment  with  respect  to  the  debt  so 
secured,  unless  he  appends  to  or  includes  m  his  petition,  the 
declaration,  required  by  that  section  from  a  consenting  cred- 
itor ;  which  declaration  has  the  same  effect  as  the  declara- 
tion of  a  consenting  creditor,  as  therein  specified. 

§  8882.  The  petition  must  be  in  writing,  and  verified 
by  the  affidavit  of  the  petitioner,  to  the  effect,  that  the  mat- 
ters of  fact  therein  stated  are  true,  to  the  best  of  the  peti- 
tioner's knowledge  and  belief.  It  must  set  forth  the  facts, 
showing  that  the  applicant  is  entitled  to  make  the  applica- 
tion, and  that  the  application  is  made  to  the  proper  court ; 
the  name  and  residence  of  each  person,  who  is  entitled  to 
make  such  an  application,  as  prescribed  in  the  last  section 
but  one,  except  the  fifth  subdivision  thereof ;  and  a  brief 
description  of  the  property,  real  and  personal,  of  the  pris- 
oner, and  the  value  thereof.  If  the  applicant  is  a  creditor, 
and  not  a  resident  of  the  State,  he  must  annex  to  his  peti- 
tion, the  papers  specified  in  section  two  thousand  one  htm- 
dred  and  sixty-one  of  this  act.  If  any  of  the  facts,  herein 
required  to  be  set  forth,  cannot  be  ascertained  by  the  peti- 
tioner, after  the  exercise  of  due  diligence,  that  fact  must  be 
stated ;  and  the  court  may,  in  its  discretion,  issue  a  sub^ 
poena,  requiring  anv  person  to  attend  and  testify,  respect- 
ing any  matter,  which,  in  its  opinion,  ought  to  be  more 
f imy  and  certainly  set  forth. 

§  8888.  The  petition  must  be  accompanied  with  a  copy 
of  the  sentence  of  conviction  of  the  prisoner,  duly  certified 
by  the  clerk  of  the  court  by  which  he  was  sentenced,  under 
tiie  seal  thereof ;  together  with  an  afiSdavit  of  the  appli- 
cant, stating  that  the  person  so  convicted  is  actually  im- 
prisoned theretmder. 

g  8884.  Upon  the  presentation  of  the  papers,  the  court 
may,  in  its  discretion,  make  an  order,  either  appointing  one 
or  more  fit  persons  trustees  of  the  property  of  the  prisoner ; 
or  requiring  all  creditors  of  the  prisoner,  and  all  persons  in- 
terested in  ms  estate,  to  show  cause,  at  a  time  and  plac'« 
specified  therein,  why  such  on  appointment  should  not  be 
made.  In  the  latter  case,  the  order  must  direct  the  manner 
of  service  thereof,  by  publication  or  otherwise. 

§  8885*  Upon  the  return  of  an  order  to  show  cause, 
made  as  prescribed  in  the  last  section,  proof  of  the  service 
thereof,  as  required  thereby,  must  first  be  made  ;  where- 
upon the  court  must  hear  the  allegations  and  proofs  of  the 
creditors,  and  other  persons  interested  in  the  estate,  who  ap- 
pear. Where  the  prisoner  is  indebted  to  any  person,  the 
court  must  appoint  one  or  more  trustees,  imless  the  per- 
sons interested  in  the  prisoner's  property  pay  the  debt,  or 
give  such  security,  as  the  court  prescribes,  for  the  payment 
uiereof ,  either  atfsolutely,  or  contingently  upon  a  recovery 
in  an  action ;  in  which  case,  or  where  the  prisoner  is  not 
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indebted,  the  conrt  may  grant  or  deny  the  prayer  of   the 
petition,  as  jastice  requires. 


§  2226*  The  entry  of  the  order,  appointing  one  or  more 
trustees,  and  the  filing  of  the  papers  upon  which  it  was 
granted,  yest  in  the  trustee  or  trustees  all  the  right,  title  and 
interest  of  the  prisoner,  in  and  to  any  property,  real  or  per- 
sonal. Where  the  prisoner  owns  real  property,  an  exempli- 
fied copy  of  the  order  must  be  recorded,  in  the  proper  office 
for  recording  deeds,  in  each  county  where  the  real  property 
is  situated. 


§  2227*  Upon  the  application  of  any  person,  entitled  to 
apply  for  an  order,  appointing  trustees  of  the  prisoner's 
property,  and  upon  such  a  notice  as  the  court  prescribes,  to 
the  petitioner,  and  to  such  other  persons  interested,  as  the 
court  thinks  proper  to  designate,  the  court,  by  which  the 
order  was  granted,  may,  in  its  discretion,  remove  any  trus- 
tee, and  appoint  another  in  his  place ;  or  may  appoint  one 
or  more  additional  trustees.  The  new  trustee  or  trustees, 
80  appointed,  have  the  same  power  and  authority,  are  vested 
with  the  same  right,  title  and  interest,  and  are  subject  to  the 
same  duties  and  liabilities,  as  il  he  or  they  had  be^i 
appointed  by  the  original  order. 


§  222S.  After  deducting  their  commissions  and  ex- 
penses, allowed  by  law,  and  paying  the  prisoner's  debts, 
the  trustees  may,  from  time  to  time,  under  the  direction  of 
the  court  by  which  they  were  appointed,  apply  the  surplus 
of  any  money  in  their  hands,  to  the  support  of  the  prisoner's 
wife  and  children,  and  of  such  other  relatives  as  he  is  bound 
to  support  and  to  the  education  of  his  chUdren. 


§  2229.   When  |the    prisoner  dies,  or  is  lawfully   dis- 
charged from  imi^rieonment,  the  trustee  or  trustees  must 
deliver  over  to  him   or  his  legal  representatives,  all  his 
property,  remaining  in  their  hands,  after  deducting  ther« 
from  their  lawful  expenses  and  commissions. 
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§  2290.  This  article  applies  to  a  prisoner  who  has  been 
sentenced  before  this  chapter  takes  effect,  and  to  his  prop- 
erty ;  except  where  one  or  more  trustees  of  his  propert^r 
have  been  theretofore  appointed,  by  proceedings  taken  i^ 
pTirsuaDce  of  a  statute  then  in  force. 


TITLE  n. 

Summary  proceedings   to   recover  the  possession    of   real 
property,  (a)  (6) 


%  2231.  When  tenant  may  be  re- 
moTe4. 

2233.  Persona  holding  oyer  land 
■old,  etc.,  may  be  re- 
moTed. 

2338.  Id.;  in  case  of  forcible 
entry  or  detainer. 

2334.  Application  ;  to  whom 
made. 

2235.  Petition  by  person  en- 
titled to  poseeBaion. 

2286.  Notice  to  be  given  in  cer- 

tain cases. 

2287.  Petition    by  neighbor  of 

bawdy  house,  etc. 
2338.  Precept. 
2289.  Id.;  in  New  York  city. 

2240.  Id.;  how  served. 

2241.  Duty  of  person  to  whom 

copy  of  precept  is  de- 
livered. 

2242.  When     precept     to     be 

served  on  landlord  of 
bawdy-hoose,  etc. 

2243.  Proof  of  service  of  pre- 

cept. 

3244.  Answer. 

3245.  Issues  upon  forcible  entry 

or  detainer. 

3246.  In    N.  Y.  district   court 

canse  may  be  trans- 
ferred to  another  court 
for  trial. 


f  2247. 
3348. 
3349. 
2260. 

3351. 

3353. 
3353. 

3354. 

3355. 

3356. 
3357. 
3358. 

3259. 


3260. 
3361. 

3363. 

3363. 

3364. 
3365. 


Trial. 

Adjournment. 

Final  order  upon  trial. 

Amount  of  costs;  how 
collected. 

Warrant  to  dispossess  de- 
fendant. 

Execution  of  warrant. 

When  warrant  cancels 
lease ;  exception. 

Warrant;  when  and  how 
stayed. 

Undertaking ;  how  dis- 
posed of. 

Redemption  by  lessee. 

Id.;  by  creditor  of  lessee. 

The  last  two  sections 
qualified. 

Order  to  be  made  there' 
upon  ;  liability  of  per- 
son redeeming. 

Appeal. 

Eflect  of  appeal  limited  in 
certain  cases. 

Warrant;  how  stayed  on 
appeal. 

Appellate  court  may  award 
restitution:  action  for 
damages. 

Application  of  this  tiUe ; 
effect  of  final  order. 

How  proceedings  under 
this  uae  to  be  stoyed. 


'  Bee  L.  1889.  0.  357. 

6.  As  to  the  creation  of  the  Municipal  Court  of  the  City  of  New 
York,  by  the  Greater  New  York  Charter,  see  note  to  8  8815. 
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25  N  Y.  §  2281.  [Am'd  1885,  1894.]  In  either  of  the  following  oases 

StoteBep.  a  tenant  or  lessee  at  will,  or  at  sufEerance,  or  for  part  of  a 

928.  year,  or  for  one  or  more  years,  of  realpropertyrinclnding 

11  Daly.  160.  ^  specific  or  undivided  portion  of  a  house  or  other  dwelling. 

and  hit}  assigns,  under  tenants,  or  legal  representatives  may 

be  removed  therefrom  as  prescribhd  in  this  title. 

1 .  [  Amended  lS94;amendment  to  take  effect  September  i,  1894^  ] 
When  he  holds  over  and  continnes  in  possession  of  the  de- 
mised premises,  or  any  portion  thereof,  after  the  expiration 
of  his  term,  without  the  permission  of  the  landlord ;  includ- 
ing elsewhere  than  in  the  city  of  New  York  and  Biooklyn, 
a  case  where  the  person  to  be  removed  became  the  occupant 
of  the  ])remises  as  a  servant  or  employe  and  the  relation  of 
master  an<l  servant  or  employer  or  employe  has  been  law- 
fully terminated  or  the  time  fixed  for  such  occupancy  by  the 
agreement  between  the  parties,  has  expired  ;  but  if  by  such 
agreement  the  servant  was  to  be  permitted  to  occupy  such 
premises  for  a  period  beyond  the  term  of  employment  such 
removal  shall  not  be  had  under  this  subdivision  unless  such 
period  so  permitted  for  occupancy  has  expired,  or  tlie  relation 
of  master  and  servant  or  employer  and  employe  was  lawfully 
terminated  befote  the  expiration  of  such  term  of  employ- 
ment ;  but  nothing  in  this  Kubdivision  contained  shoil  be 
construed  as  preventing  the  removal  of  such  occupant  in  any 
other  lawful  manner. 

2.  Where  he  holds  over,  without  the  like  permission, 
after  a  default  in  the  payment  of  rent,  pursuant  to  the 
agreement  under  which  the  demised  premises  are  held,  and 
a  demand  of  the  rent  has  l)een  made,  or  at  least  three  days' 
notice  in  writing,  requiring,  in  the  alternative,  the  payment 
of  the  rent,  or  the  possession  of  the  premises,  has  been 
served,  in  behalf  of  the  person  entitled  to  the  rent,  upon  the 
person  owing  it,  as  prescribed  in  this  title  for  the  service  of 
a  precept. 

3.  Where  in  any  city  in  this  state  he  holds  over  and  con- 
tinues in  possession  of  the  demised  premises,  or  any  por- 
tion thereof,  afier  default  in  the  payment,  for  sixty  oays 
after  the  same  shall  he  payable,  of  any  taxes  or  assessments 
levied  on  sach  demised  premises  which  he  has  agreed  in 
writing  to  pay  pursuant  to  the  agreement  under  which  the 
demised  premises  are  held,  and  a  demand  for  the  payment 
of  such  taxes  or  assessments  has  been  made,  or  at  least 
thre )  days'  notice  in  writing,  requiring,  in  the  alternative^ 
the  payment  thereof  and  of  any  interest  and  penalty 
thereon,  or  the  possession  of  tht  premises,  has  been  served, 
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in  behalf  of  the  landlord,  upon  the  lessee,  as  prescribed  in 
this  title  for  the  serrice  of  a  precept.  An  acceptance  of 
any  rent  by  the  lessor  or  his  legal  representatives  shall  not 
be  construed  as  a  waiver  of  the  agreement  of  the  lessee  to 
pay  taxes  or  assessments,  so  as  to  preclude  the  lessor  from 
the  benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term 
of  three  years  or  less,  has,  during  the  term,  taken  the  benefit 
of  an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  under 
a  bankrupt  law  of  the  United  States. 

5.  Where  the  demised  premises,  or  any  part  thereof,  are 
used  or  occupied  as  a  bawdy  house,  or  house  of  assignation 
for  lewd  persons,  or  for  any  illegal  trade  or  manufactnre, 
or  other  illegal  business. 


§  2282.  [Am'd  1894.]  In  either  of  the  following  cases,  tk 
person,  who  holds  over  and  continues  in  possession  of  real  ^  '"*• 
property  after  notice  to  quit  the  same  has  been  given,  a>:  pre- 
scribed  in  section  two  thousand  two  hundred  aud  thirty.siz 
of  this  act,  and  his  assigns,  tenants,  or  legal  representative, 
may  be  removed  therefrom,  as  prescribed  in  this  title  : 

1.  Where  the  property  has  been  sold  bv  virtue  of  an  exe* 
cntion  against  him,  or  a  person  under  whom  he  claims,  and 
a  title  under  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  upon  the  fore-  5  n.  Y. 
closure,  by  proceemngs  taken  as  prescribed  in  title  ninth      Snpp.  968. 
of  this  chapter,  of  a  mortgage  executed  by  him,  or  a  persdn 

under  whom  he  claims,  and  the  title  nnder  the  foreclosure 
has  been  duly  pprfected. 

3.  Where  he  occupies  or  holds  the  property,  under  an 
agreement  with  the  owner  ta  occupy  and  cultivate  it  upon 
shares,  or  for  a  share  of  the  crops,  and  the  time,  fixed  in 
the  agreement  for  his  occupancy  has  expired. 

4.  [Am'd  1894;  amendment  to  take  effect  September  1,  1894.]   W  Abb.  N. 
Where  he,  or  the  person  to  whom  he  has  succeeded,  has  in-  ^  **®- 
truded  into,  or  squatted  npon,  any  real  property, without  the 
permission  of  the  person  entitled  to  the  possession  thereof, 

and  the  occupancy,  thus  commenced  has  continued  without 
permission  from  the  latter;  or,  after  a  permission  given  by 
him  has  been  revoked,  and  notice  of  the  revocation  given  to 
the  person  or  persons  to  be  removed. 
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seN.T.Bnp-  §  2288*  An  entry  shall  not  be  made  into  real  property, 
?>  70^  ^^'  *  ^^*  ^^  *  ®*®®  where  entry  is  giyen  by  law ;  and,  in  snoh  a 
1^  NX  041.  ^^^^i  ^^^7  ^  ft  peaceable  manner,  not  wit^  strong  hand, 
nor  with  moltitnde  of  people.  A  person  who  makes  a 
foroible  entry  forbidden  by  this  seotioD.  or  who,  haying 
peaceably  entered  upon  real  property,  hcdds  the  possession 
thereof  by  force,  and  his  assigns,  undertenants,  and  legal 
representatiyes,  may  be  remoyed  therefrom,  as  prescribed 
in  this  title. 


II 130. 1*211,      §  2284.    [AnCd  1881,  1884, 1895,  anmdmeni  io  take  ^eet 

ikS'    rv?^'  January  1, 1896.]  *  Application  for  rem  oyal  of  a  person  m>m 

BoL  ActT*"*  real  property,  as  prescribed  in  this  title,  may  be  made  to  the 

84  Hon,  66.    connty  judge  or  special  county  judge  of  the  county,  era  jus- 

tioeof  thft  peaoA  (a)  of  the  city  or  town,  or  Uie  mayor  or  recorder 

of  the  dty,  wherdn  the  real  property,  or  a  portion  Uiereof, 

*  is  situated.    Application  may  also  be  made,  if  the  property, 

or  a  portion  thereof,  be  situaS^  in  the  city  of  New  Yorlt,  to 

a  juage  of  the  city  court  of  the  dty  of  New  York  or  the  dis- 

*  See  L.  1889, 0. 367. 

(a)  See  note  to  1 3316. 
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tciot  court  of  the  district'*  within  which  the  property,  or  a 
portion  thereof,  is  sitnated;  or  if  the  judge  of  snoh  court  be 
for  any  reason  disqualified,  to  the  district  court  of  an  adjoin- 
ing district* ;  if  in  the  city  of  Brooklyn,*  to  a  police  jnstloa 
of  that  city;  if  in  the  city  of  Albany,  or  the  city  of  Troy,  to* 
jnstioe  of  the  justice's  court  of  that  city;  if  in  the  city  of 
xonkers,  to  the  city  judge  of  that  dty;  if  in  the  cities  of 
Syracuse,  Rochester  or  Buffalo,  to  a  judge  of  the  municipal 
court  of  said  cities.  Where  the  property  is  situated  in  an  in- 
corporated village,  the  boundaries  of  which  embrace  portions 
of  two  or  more  towns,  application  may  be  made  to  a  justice 
of  the  peace  of  either  town,  who  keeps  an  office  in  the  village. 

§  8886.  The  application  may  be  made  by  the  landlord  y^-X^ 
or  lessor  of  the  demised  premises ;  the  purchaser  upon  the  *®^  **• 
execution  or  foreclosure  sale  ;  the  person  forcibly  put  out 
or  kept  out ;  the  person  with  whom,  as  owner,  the  agree- 
ment was  made,  or  the  owner  of  the  property  occupied 
under  an  agreement,  to  cultivate  the  property  upon  shares, 
or  for  a  share  of  the  crops  ;  or  the  person  lawfully  entitled 
to  the  possession  of  the  property  intruded  into  or  squatted 
upon,  as  the  case  requires ;  or  by  the  legai  representative, 
agent,  or  assignee  of  the  landloitl,  purchaser,  or  other  per- 
son, so  entitled  to  apply.  The  applicant  must  present  to 
the  judge  or  justice,  a  written  petition  verified  in  like  man- 
ner as  a  verified  complaint  in  an  action  brought  in  the  su- 
preme court ;  describing  the  premises  of  which  the  posses- 
sion is  claimed,  and  the  mterest  therein  of  the  petitioner,  or 
the  person  whom  he  represents  ;  stating  the  facts,  which, 
accOTding  to  the  provisions  of  this  title,  authorize  the  appli- 
cation by  the  petitioner,  and  the  removal  of  the  person  in 
po8se8sion  ;  naming,  or  otherwise  intelli^bly  designating, 
the  person  or  persons  against  whom  the  special  proceeding 
is  instituted,  and,  if  there  are  two  or  more  such  persons, 
and  some  are  undertenants  or  assigns,  specifying  who  are 
principals  or  tenants,  and  who  are  undertenants  or  assigns ; 
and  praying  for  a  final  order  to  remove  him  or  them  accord- 
ingly. 

S  8836.  Where  the  person  to  be  removed  is  a  tenant  at  lWN.T.5 
will,  or  at  sufferance,  the  petition  must  state  the  facts,  show- 
ing that  the  tenancy  has  been  terminated,  by  giving  notice, 
as  required  by  law.  Where  the  application  is  made  in  a 
case  specified  in  section  two  thousand  two  hundred  and 
thirty-two  of  this  act,  the  petition  must  state  that  a  notice, 
in  behalf  of  the  applicant,  requiring  all  persons  occupying 
the  property  to  quit  the  same,  by  a  day  therein  specifiea, 
has  been  either  served  personally  upon  the  person  or  per- 
sons to  be  removed,  or  affixed  conspicuously  upon  the 
property,  at  least  ten  days  before  the  day  specified  Uierein. 

§  8887.  An  owner  or  tenant  of  real  property,  in  the  im- 
mediate neighborhood  of  other  demised  real  property, 
which  is  used  or  occupied  as  a  bawdy-house,  or  house  of 
assignation  for  lewd  pmons,  may  serve  personaUy  upon  the 

•  S^e  note  to  I  3216.  ^^    ^  ^^  GoOglc 
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owner  or  landlord  of  the  premises,  so  used  or  occupied,  or 
upon  bis  agent,  a  written  notice,  requiring  the  owner  or 
limdlord  to  make  an  application  for  the  removal  of  the  per- 
son so  using  or  occupying  the  same.  If  the  owner  or  land- 
lord, or  his  agent,  does  not  make  such  an  application, 
wltiiin  five  days  thereafter ;  or,  haviag  made  it,  does  not 
in  good  faith  diligently  prosecute  it ;  the  person  giving  the 
notice  may  make  such  an  application,  stating  in  his  peti- 
tion, the  facts  so  entitling  him  to  make  it.  Such  an  appli- 
cation has  the  same  effect,  except  as  otherwise  expressly 
prescrihed  in  this  title,  as  if  the  applicaut  was  the  landlord 
or  lessor  of  the  premises. 
n  ^n,  284.  §  8888.  The  judge  or  justice,  to  whom  a  petition  ispre- 
28  Daly  KD  gented,  as  prescribed  in  either  of  the  foregoing  sections  of 
this  title,  must  thereupon  issue  a  precept,  directed  to  the 
I>erson  or  persons  designated  in  the  petition  as  being  in  pos- 
session of  the  property,  and  requinng  him  or  them  forth- 
with to  remove  from  the  property,  describing  it,  or  to  show 
cause,  before  him.  at  a  time  and  place  specified  in  the  pre- 
cept, why  possession  of  the  property  should  not  be  deliv- 
ered to  the  petitioner,  or,  in  the  case  specified  in  the  last 
section,  to  the  owner  or  landlord.  The  precept  must  be 
returnable,  not  less  than  three  nor  more  than  five  days  after 
it  is  issued ;  except  that,  where  the  proceeding  is  taken, 
upon  the  ground  that  a  tenant  continues  in  possession  of 
demised  premises,  after  the  expiration  of  his  term  without 
the  permission  of  his  landlord,  and  the  application  is  made 
on  the  day  of  the  expiration  of  the  lease,  or  on  the  next 
day  thereafter,  the  precept  may,  in  the  discretion  of  the 
^age  or  justice,  be  made  returnable  on  the  day  on  which 
It  is  issued,  at  any  time  after  twelve  o'clock,  noon,  and  be- 
fore six  o'clock  in  the  afternoon. 
S  1859,  Con-  §  8830.  In  the  city  of  New  York,  where  the  application 
iSm^^'wr  ^  in»^®  to  ft  district  court,*  the  petition  must  be  filed  with, 
^'  and  the  precept  must  be  issued  by,  the  clerk  of  the  court ; 
and  the  precept  must  be  made  returnable  before  the  court, 
at  the  place  designated,  pursuant  to  law,  for  holding  the 
court  ^,  and  all  subsequent  proceedings  in  the  cause,  must 
be  had  at  that  place,  except  as  otherwise  prescribed  in 
section  two  thousand  two  hundred  and  forty-six  of  this 
act.  If,  upon  the  return  of  the  precept  or  upon  an  ad- 
ioumed  day  the  justice  is  imable  by  reason  of  absence 
irom  the  court  room  or  sickness,  to  hear  the  cause,  or  it  is 
shown  by  affidavit  that  he  is  for  any  reason  disqualified  to 
sit  in  the  cause,  or  is  a  necessary  and  material  witness  for 
either  party,  a  justice  of  any  other  district  court  of  the  city 
may  act  in  bis  place  at  the  same  court  room. 
§  8840.  The  precept  must  be  served  as  follows : 
1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or, 
if  it  is  directed  to  a  corporation,  to  an  officer  of  the  cor 
poration,  upon  whom  a  summons,  issued  out  of  the  supreme 
court,  in  an  action  against  the  corporation,  might  be  served, 
•  See  note  to  S  3215. 
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a  cop^  of  the  precept,  and  at  the  same  time  showing  him 
theoriginaL 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides 
in  the  city  or  town  in  which  the  property  is  situated,  but  is 
absent  from  his  dweUing-house.  service  may  be  made  by 
delivering  a  copy  thereof,  at  liis  dweUinc-house,  to  a  person 
of  suitable  age  and  discretion,  who  resides  there ;  or,  if  no 
such  person  can,  with  reasonable  diligence,  be  found  there, 
upon  whom  to  make  service,  then  by  delivering  a  copy  of 
the  precept,  at  the  property  sought  to  be  recovered,  either 
to  some  person  of  suitable  age  and  discretion  residing 
there,  or  if  no  such  person  can  be  found  tiiere,  to  any 
person  of  suitable  age  and  discretion  employed  there. 

3.  Where  service  cannot,  with  reasonable  diligence,  be 
made,  as  prescribed  in  either  of  the  foregoing  subdivisions 
of  this  section,  by  affixing  a  copy  of  the  precept  upon  a 
conspicuous  part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is 
issued,  it  must  be  served  at  least  two  hours  before  the  hour 
at  which  it  is  returnable ;  in  every  other  case,  it  must  be 
served  at  least  two  days  before  the  day  on  which  it  is 
returnable. 

§  2241.  A  person,  to  whom  a  copy  of  a  precept,  directed  J*  cIt.  Pro 
to  another,  is  delivered,  as  prescribed  in  this  title,  must  ^* 
without  any  avoidable  delay,  deliver  it  to  the  person  to 
whom  it  is  directed,  if  he  can  be  found  within  the  same  town 
or  city ;  or,  if  he  cannot  be  so  found,  to  his  agent  therein; 
and  if  neither  can  be  so  found,  after  the  exercise  of  reason- 
able diligence,  before  the  time  when  the  precept  is  return- 
able, to  the  Judge  or  justice  who  issued  the  same,  at  the 
time  of  the  return  thereof,  with  a  written  statement  indorsed 
thereupon,  that  he  has  been  unable,  after  the  exercise  of 
reasonable  diligence,  to  find  the  person  to  whom  the  precept 
is  directed,  or  his  agent,  within  the  town  or  city.  A  person, 
who  wilfully  violates  any  provision  of  this  section,  ia  guilty 
of  a  misdemeanor ;  and,  if  he  is  a  tenant  upon  the  property, 
forfeits  to  his  landlord  the  value  of  three  years'  rent  of  the 

S remises  occupied  by  him.    A  copy  of  this  section  must  be 
idorsed  upon  each  copy  of  a  precept,  served  otherwise 
than  personally  upon  the  person  to  whom  it  is  directed. 

§  2242.  Where  the  case  is  within  section  two  thousand 
two  hundred  and  thirty-seven  of  this  act,  the  precept  must 
be  directed  to  and  served  upon  the  owner  or  landlord,  or  his 
agent,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  them  may,  upon  the  return  daV,  appear 
and  show  cause  why  the  tenant  or  occupant  should  not  be 
removed  from  the  property. 

.  §  2248.  At  the  time  when  the  precept  is  returnable,  the 
petitioner  must,  unless  the  adverse  party  appears,  make  due 
proof  of  the  service  thereof,  showing  the  time,  and  the  place 
and  manner  of  service ;  and,  unless  service  was  made  pei^ 
sonally  upon  the  adverse  party,  or  by  affixing  a  copy  of  the 
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precept,  tje  name  of  the  person  to  whom  a  copy  of  the  pre- 
cept was  dehvered,  ifhis  name  can  be  ascertained  with  rea- 
sonable  dihgence.    Where  service  is  made  by  a  sheriff 
constable  or  marshal,  it  may  be  proved  by  his  certificate! 
statmg  the  facts.  ^       x-  j  ux^atc, 

•oi.  Act        ^1^^^-  l^?'^  l®®^»  1^93.3  At  the  time  when  the  pre- 
» Ahb  N.Q  ^P*  ^«  returnable  without  waiting  as  prescribed  in  an  action 
before  a  justice  of  the  peace,  or  in  a  district  court*  in  the 
Vo  ^11    A  ®^  ^""^^^  ^^^  V^rBon  to  whom  it  is  directed  or  his 
landlord,  or  any  person  m  possession  or  claiming  possession 
of  the  preoiises,  or  a  part  thereof,  may  file  with  the  jud^e  or 
justice  who  issuf^d  the  precept,  or  with  the  clerk  of^'the 
court,  n  written  answer,  veritiedin  like  manner  as  a  verified 
ajaswer  in  an  action  in  the  supreme  court,  denying  generally 
the  allegations,  or  fepecifically  any  material  allegation  of  the 
petition,  or  settmg  forth  a  statement  of  any  new  matter  con- 
stituting a  legal  or  equitable   defense,   or  counter-claim 
Such  defense  or  counter-claim  may  be  set  up  and  established 
m  like  manner  as  though  the  claim  for  rent  in  snch  proceed- 
ing was  the  subject  of  an  action. 
78  Hun,  409.      §  2246.  Where  the  application  is  founded  upon  an  alle- 
^tion  of  forcible  entry  or  forcible  holding  out,  the  peti- 
tioner must  allege  and  prove  that  he  was  peaceably  in  actual 
possession  of  the  property,  at  the  time  of  a  forcible  entry, 
or  in  constructive  possession,  at  the  time  of  a  forcible  hold- 
ing out ;  and  the  adverse  party  must  either  deny  the  forci- 
ble entry,  or  the  forcible  holding  out,  or  allege,  in  his  de- 
fence, that  he,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for 
three  years  together  next  before  the  alleged  forcible  entry 
or  detainer;  and  that  his  interest  is  not  ended  or  deter- 
mined, at  the  time  of  the  trial. 
f  1861,  Con-     §  2240.  In  a  district  court  of  the  city  of  New  York,*  |^t 
Bol.  Act        ^g  tjjQg  Qf  j'oining  issue,  the  jiistice  sitting  in  the  cause 
may,  in  his  discretion,  upon  motion  of  either  party,  or,  if 
no  justice  is  present,  the  clerk  may,  by  consent  of  both 
parties,  make  an  order  transferring  the  cause  for  trial,  to  a 
district  court  of  an  adjoining  district,  which  thereupon 
has  the  same  jurisdiction  and  power,  at  its  own  court  house, 
as  if  the  property  was  situated  within  its  district. 
M 1806  1867,       §  2247.  [Arrid  1881,  1882.1    The  issues  joined  by  the 
»  H^' 5fff*    P®^*^^^°  ^^^  answer  must  be  tned  by  the  judge  or  justice, 
'     ■   unless  either  party  to  such  proceedings  shaU  at  tlie  time 
designated  in  such  precept  for  showing  cause,  demand  a 
jury,  and  at  the  time  of  such  demand  pay  to  such  judge  or 
justice  the  necessary  costs  and  expenses  of  obtaining  such 
jury.     If  a  jury  be  demanded  and  such  costs  and  expenses 
be  paid  the  judge  or  justice  with  whom  such  petition  shall 
be  filed  shall  nominate  twelve  reputable  persons  qualified 
to  serve  as  jurors  in  courts  of  record,  and  shaU  issue  his 
precept  directed  to  the  sheriff  or  one  of  the  constables  of 
the  county,  or  any  const:\ble  or  marshal  of  the  city  or  town, 
commaniding  him  to  summon  the  i)ersons  so  nominated  to 
appear  before  such  judge  or  justice  at  such  time  or  place 
as  he  shall  therein  a;iK)int,   not  more  than  three  days 
from  the  dnfp  thercwf,  for  lb**  »^"rr»nse  of  trying  the  said 

♦   t^nOn  to   §    3:»15,  L.,y,u..=uuy    ^^w^.^.^ 
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matters  in  difference.  Six  of  the  persons  so  summoned 
shall  be  drawn  in  like  manner  as  jurors  in  justices' 
courts  and  shall  be  sworn  by  such  judge  or  iuslice  well  and 
truly  to  hear,  try  and  determine  the  matters  in  difference  be- 
tween the  parties.  After  hearing  the  allegations  and  proofs 
of  the  parties,  the  said  jury  shall  be  kept  together  until  they 
agree  on  their  verdict,  by  the  sheriff  or  one  of  his  deputies, 
or  a  constable,  or  by  some  proper  person  appointed  by  the 
ludge  or  justice  for  that  purpose,  who  shall  be  sworn  to 
keep  such  jury  as  is  usual  in  like  cases  of  courts  of  record. 
If  such  jury  cannot  agree  after  being  kept  together  for  such 
time  as  such  judge  or  justice  shall  deem  reasonable,  he  may 
discharge  them  and  nominate  a  new  jury  and  issue  a  new 
precept  in  manner  aforesaid. 

§  2^48.  At  the  time  when  issue  is  joined,  the  judge  or  H1862-186B, 
justice  may,  in  his  discretion,  at  the  request  of  either  party,    ^o* clr  *^] 
and  upon  proof  to  his  satisfaction,  by  affidavit  or  orally,   858. 
that  an  adjournment  is  necessary,  to  enable  the  applicant 
to  procure  his  necessary  witnesses,  or  by  consent  of  all  the 
parties  who  appear,  adjourn  the  trial  of  the  issue,  but  not 
more  than  ten  days  ;  except  by  consent  of  all  parties. 

§  8840.  If  sufficient  cause  is  not  shown  upon  the  re-  a  Miso.  353; 
turn  of  the  precept ;  or  if  the  verdict  of  the  jurv,  or  the  ^  id*  ^^ 
decision  of  the  judge  or  justice,  upon  a  trial  without 
a  jury,  is  in  favor  of  the  petitioner ;  the  judge  or 
justice  must  make  a  final  order,  awarding  to  the  peti- 
tioner the  delivery  of  the  possession  of  the  property  •  ex- 
cept that,  where  the  case  is  within  section  two  thousand 
two  hundred  and  thirty-seven  of  this  act,  the  final  order 
must  direct  the  removal  of  the  occupant.  In  either  case^ 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor 
of  the  person  answering,  the  judge  or  justice  must  make  a 
final  order  accordingly,  and  awaraing  to  him  the  costs  of 
the  special  proceeding. 

§  2260.  [Am*d  1882.]  Costs,  when  allowed,  and  the  fees  6  dv.  Pm 
of  officers,  except  where  a  fee  is  specially  given  in  chapter  l^ 
twenty-one  of  this  act  must  be  at  the  rate  allowed  by  law 
in  an  action  in  a  justice's  court,  and  are  limited  in  like 
manner ;  unless  the  application  is  founded  upon  an  alle^ 
tion  of  forcible  entry  or  forcible  holding  out ;  in  which 
case,  the  judge  or  justice  may  award  to  the  successful 
party  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars  in 
addition  to  his  disbursements.  If  the  final  order  is  made 
by  a  county  judge,  or  a  special  countv  judge,  or  by  a  mayor 
or  recorder,  an  execution  to  collect  the  costs  may  be  issued 
thereupon  as  if  it  was  a  judgment  of  a  justice  of  the  peace 
of  the  same  city  or  county ;  and  for  that  purpose  the 
officer  takes  the  place  of  a  justice  of  the  peace.  In  every 
other  case  an  execution  may  be  issued  to  collect  the  costs 
awarded  thereby  as  if  the  final  order  was  a  judgment, 
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Tendered  in  the  court,  of  which  the  judge  or  Justice  is  the 
presiding  officer. 

§  2861.  [Am'd  1882.]  Where  the  final  order  is  in  favor 
of  the  petitioner,  the  judge  or  justice  must  thereupon  issue  a 
warrant,  under  his  nana,  directed  to  the  sheriff  of  the 
county  or  to  any  constable  or  marshal  of  the  city  in  which 
the  property  or  a  portion  thereof  is  situated,  or  if  it  is  not 
.  situated  in  a  city,  to  any  constable  of  any  town  in  the 
county,  describing  the  property  and  commanding  the 
officer  to  remove  all  persons  therefrom ;  and  also,  except 
where  the  case  is  within  section  two  thousand  two  hundreii 
and  thirty- seven  of  this  act,  to  put  the  petitioner  into  the 
full  possession  thereof. 

§  8868.  The  officer,  to  whom  the  warrant  is  directed 
and  delivered,  must  execute  it,  according  to  the  conunand 
thereof,  between  the  hours  of  sunrise  and  sunset. 

§  8868.  The  issuing  of  a  warrant,  for  the  removal  of  a  ten- 
ant from  demised  premises,  cancels  the  agreement  for  the  use 
of  the  premises,  if  any,  under  which  the  person  removed  held 
them  ;  and  annuls  accordingly  the  relation  of  landlord  and 
tenant,  except  that  it  does  not  prevent  a  landlord  from  re- 
covering, by  action,  any  sum  of  money,  which  was,  at  the 
time  when  the  precept  was  issued,  payable  by  the  terms  of 
the  agreement,  as  rent  for  the  premises ;  or  the  reasonable 
value  of  the  use  and  occupation  thereof,  to  the  time  when 
the  warrant  was  issued,  for  any  period  of  time,  with  respect 
to  which  the  agreement  does  not  make  any  special  pro- 
vision for  payment  of  rent 

tl>«iiuS4i;  §  8864.  [Am*d  1885.]  The  party,  against  whom  a  final 
order  is  made,  requiring  the  delivery  of  possession  to  the 
petitioner,  may,  at  any  time  before  a  warrant  is  issued,  stay 
the  issuing  thereof ;  and  also  stay  an  execution  to  collect 
the  costs,  as  follows : 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of 
taxes  or  assessments,  he  may  effect  a  stay,  by  payment  of 
the  rent  due,  or  of  such  taxes  or  assessments,  and  interest 
and  penalty,  if  any  thereon  due,  and  the  costs  of  the  special 
proceeding ;  or  by  delivering  to  the  judge  or  justice,  or  the 
derk  of  the  court,  his  undertaking  to  the  petitioner,  in  such 
Bmn  and  with  such  sureties  as  the  judge  or  justice  approves, 
to  the  effect  that  he  will  pay  the  rent,  or  such  taxes  or  as- 
sessments, and  interest  and  penalty  and  costs,  within  ten 
days,  at  the  expiration  of  which  time  a  warrant  may  issue, 
unless  he  produces  to  the  judge  or  justice  satisfactory  evi- 
dence of  the  payment. 

8.  Where  the  final  order  establishes  that  a  lessee  or  tenant 
lias  taken  the  benefit  of  an  insolvent  act,  or  has  been  adju- 
dicated a  bankrupt,  he  may  effect  a  stay,  by  pajring  me 
costs  of  the  special  proceeding,  and  by  delivering  to  the 
jadge  or  justice,  or  the  clerk  of  the  court,  his  undertaking 
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to  the  petitioner,  in  sucb  a  sum  and  with  such  sureties  as 
the  judge  or  justice  approves,  to  the  effect,  that  he  will  pay 
the  rent  of  the  premises,  as  it  has  become,  or  thereafter  be- 
comes due,  • 

8.  Where  the  final  order  establishes  that  the  person 
against  whom  it  is  miade,  continues  in  possession  of  real 
property,  which  has  been  sold  by  virtue  of  an  execution 
against  his  property,  he  may  effect  a  stay,  by  paying  the 
costs  of  the  special  proceeding,  and  delivering  to  the  judge 
or  justice,  or  the  clerk  of  the  court,  an  affidavit,  that  he 
claims  the  possession  of  the  property,  f>j  virtue  of  a  right 
or  title,  acquired  after  the  sale,  or  as  guardian  or  trustee 
for  another ;  together  with  his  undertaking  to  the  peti- 
t\pner,  in  such  a  sum  and  with  such  sureties  as  the  judge 
or  justice  approves,  to  the  effect,  that  he  will  pay  any  costs 
^and  damfiges,  which  may  be  recovered  against  him,  in  an 
action  of  ejectment  to  recover  the  property,  brought  against 
him  by  the  petitioner  within  six  months  thereafter ;  and 
that  he  will  not  commit  any  waste  upon  or  injury  to  the 
property,  during  his  occupation  thereof. 

§  2266.  Where  an  undertaking  iis  given,  in  a  case  speci- 
fied in  subdivision  first  of  the  last  section,  the  judge  or 
justice  must  deliver  it  to  the  person  against  whom  the  final 
order  was  made,  upon  his  producing  the  evidence  of  pay- 
ment, mentioned  in  that  subdivision.  If  he  does  not  pro- 
duce such  evidence  within  ten  days,  the  judge  or  justice 
must  deliver  it  to  the  petitioner.  In  every  other  case  speci- 
fied in  the  last  section,  the  judge  or  justice  must  deliver  the 
undertaking  to  the  petitioner,  immediately  after  his  ap- 
proval thereof. 

§  2266.  Where  the  special  proceeding  is  founded  upon  son.  T. 
an  allegation  that  a  lessee  holds  over,  after  a  default  in  the  ^^^  %£* 
payment  of  rent,  and  the  unexpired  term  of  the  lease,  under  ^g  m^  ^jg 
which  the  premises  are  held,  exceeds  five  years,  at  the  time 
when  the  warrant  is  issued ;  the  lessee,  his  executor,  ad- 
ministrator, or  assignee,  may,  at  any  time  within  one  year 
after  the  execution  of  the  warrant,  pay  or  tender  to  the 
petitioner,  his  heir,  executor,  administrator,  or  assignee,  or 
if,  within  five  days  before  the  expiration  of  the  year,  he 
cannot,  with  reasonable  diligence,  be  found  within  the  city 
or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  justice  who  issued  the  warrant, 
or  bis  successor  in  office,  all  rent  in  arrear  at  the  time  of  the 
payment  or  tender,  with  interest  thereupon,  and  the  costs 
and  charges  incurred  by  the  petitioner.  Thereupon  the 
person,  making  the  payment  or  tender,  shall  be  entitled  to 
the  possession  of  the  demised  premises,  under  the  lease, 
and  may  hold  and  enjoy  the  same,  according  to  the  terms 
of  the  original  demise,  except  as  otherwise  prescribed  in  the 
next  section  but  one.  i 

§  2267.  In  a  case  specified  in  the  last  section,  a  Judg- 
ment creditor  of  the  lessee,  whose  Judgment  was  docketed 
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In  tbe  county,  before  the  precept  was  issued,  or  a  mortgagee 
of  the  lease,  whose  mortgage  was  duly  recorded,  in  the 
county,  before  the  precept  was  issued,  may,  at  any  time 
before  the  expiration  of  one  year  after  the  execution  of  the 
warrant,  unless  a  redemption  has  been  made  as  prescribed 
in  the  last  section,  file  with  the  judge  ut  justice  who  issued 
the  warrant,  or  with  his  successor  in  office,  a  notice,  speci- 
fying his  interest  and  the  sum  due  to  him ;  describing  the 
premises ;  and  stating  that  it  is  his  intention  to  redeem,  as 
prescribed  in  this  section.  If  a  redemption  is  not  made  by 
the  lessee,  his  executor,  administrator,  or  assignee,  within  a 
year  after  the  execution  of  the  warrant,  the  person  so  filing 
a  notice,  or,  if  two  or  more  persons  have  filed  such  notices, 
the  one  who  holds  the  first  lien,  may,,  at  any  time  before 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holida^, 
next  succeeding  the  last  day  of  the  year,  redeem  for  hi^ 
own  benefit,  in  like  manner  as  the  lessee,  his  executor,  ad- 
ministrator, or  assignee  might  have  so  redeemed.  Where 
two  or  more  judgment  creditors  or  mortgagees  have  filed 
such  notices,  the  holder  of  the  second  lien  may  so  redeem 
at  any  time  before  two  o'clock  of  the  day,  not  a  Sundav  or 
a  public  holiday,  next  succeeding  that  in  which  tlie  holder 
or  the  first  lien  might  have  redeemed ;  and  the  holder  of 
the  third  and  each  subsequent  lien,  may  redeem,  in  like 
manner,  at  any  time  before  two  o'clock  of  the  day,  not  a 
Sunday  or  a  public  holiday,  next  succeeding  that  in  which 
his  predecessor  might  have  redeemed.  But  a  second  or 
subsequent  redemption  is  not  valid,  unless  the  person  re- 
deeming pays  or  tenders  to  each  of  his  predecessors  who 
has  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the 
Biua  due  upon  his  judgment  or  mortgage  ;  or  deposits  tliose 
sums  with  the  judge  or  justice,  for  the  benefit  of  his  pre- 
decessor or  predecessors. 

18  Abb.  N.       §  2258.  Where  a  redemption  is  made,  as  prescribed  in 
C.  248.  either  of  the  last  two  sections,  the  rights  of  the  person  re- 

deeming are  subject  to  a  lease,  if  any,  executed  by  the 
petitioner,  since  the  warrant  was  issued,  so  far  that  the  new 
lessee,  his  assigns,  undertenants,  or  other  representatives, 
may,  upon  complying  with  the  terms  of  the  lease,  hold  the 

§  remises  so  leasea  until  twelve  o'clock,  noon,  of  the  first 
ay  of  May.  next  succeeding  the  redemption.  And,  in  all 
other  respects,  the  person  so  redeeming,  his  assigns  and 
representatives,  succeed  to  all  the  rights  and  liabilities  of 
the  petitioner,  under  such  a  lease. 

18  Mt8o.4i6.  §  2259.  The  person  redeeming,  as  prescribed  in  the  last 
three  sections,  or  the  owner  of  the  property  so  redeemed, 
may  present  to  the  Judge  or  justice  who  issued  the  warrant, 
or  to  his  successor  m  otfice,  a  petition,  duly  verified,  setting 
forth  the  facts  of  the  redemption,  and  praying  for  an  order, 
establishing  the  rights  ana  liabilities  of  the  parties  upon 
the  redemption.  Whereupon  the  judge  or  justice  must 
make  an  order,  requiring  the  other  party  to  the  redemption 
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to  show  cause  before  him,  at  a  time  and. place  therein 
specified,  why  the  prayer  of  the  petition  should  not  be 
granted.  The  order  to  show  cause  must  be  made  return- 
able, not  less  than  two  nor  more  than  ten  day%  after  it  is 
granted ;  and  it  must  be  served  at  least  two  days  before  it 
IS  returnable.  Upon  the  return  thereof,  the  judge  or 
justice  must  hear  the  allegations  and  proofs  of  the  parties 
and  must  make  such  a  final  order  as  justice  requires.  The 
costs  and  expenses  must  be  paid  by  the  petitioner.  Th« 
final  order,  or  a  certified  copy  thereof,  may  be  recorded  in 
like  manner  as  a  deed.  A  person,  other  than  the  lessee 
who  redeems  as  prescribed  m  the  last  three  sections,  suc- 
ceeds to  all  the  duties  and  liabilities  of  the  lessee,  accruing 
after  the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 

§  2260.  An  appeal  may  be  taken  from  a  final  order,  is  Week, 
imaide  au  prescribed  in  this  title,  to  the  same  court,*  within  ^'fi/^'aoa 
the  same  time,  and  in  the  same  manner,  as  where  an  appeal  n  Daly  iso 
is  taken  from  a  judgment  rendered  in  the  court,  of  which  84  llun,55. 
the  judge  or  justice  is  the  presiding  officer,  and  with  like  ef- 
fect ;  except  as  otherwise  prescribed  in  the  next  two  sections. 

$2261.  [Am*d  1893,  1895,  amendment  to  take  effect  Jan- 
uary 1,  1896.  ]  The  i  sning  or  execution  of  the  warrant  can 
not  be  stayed  by  such  an  appeal,  or  by  the  giving  of  an  uu- 
d^rtaking  thereupon,  otberwise  than  as  presented  in  the 
next  section.  An  appeal  can  not  be  taken  to  the  court  of 
appeals,  from  a  final  determination  of  the  appellate  division 
of  the  supreme  coait  upon  such  an  appeal,  unless  the  latter 
court,  by  an  order,  made  at  the  term  of  the  appellate  division 
where  the  final  order  is  made,  or  the  next  term  therealter 
allows  it  to  be  taken. 

§  2262*  Mm'ti  1893,  1895,  ainendnient  to  take  effect  January  2  Civ.  Pro, 
1,  1896.]  Where  an  appeal  is  taken  from  a  final  order,  <85. 
awarding  deb  very  of  possession  to  the  petitioner,  which 
establishes  thnt  a  lessee  or  tenant  holds  over,  aft-  r  a  default 
in  payment  of  re  it  or  from  an  order  or  judgnieiit  affirming 
such  final  order,  the  iHSuing  and  execntion  of  the  warrant 
may  be  stayed  by  the  order  of  the  county  jurige,  and  in  the 
city  and  county  of  New  York  by  a  iustice  of  tlie  supreme 
court,  upon  the  appellant's  giving  tne  security  required  to 
perfect  the  appeal,  and  to  stay  the  executif  n  of  the  order  ap- 
pealed fr  m  and  also  an  undertaking  to  the  petitioner,  in  a 
sum  and  with  sureties,  approved  hy  the  county  judge,  or  in 
the  city  and  county  of  New  York  by  a  jnsliceof  the  supreme 
court,  to  the  effect  that  if,  upon  the  appeal,  aflnaldet^rmin- 
htiou  is  rendered  against  the  appellant,  he  will  ]>ay  all  rents 
accruing  or  to  accrue  upon  the  premises,  or  if  there  is  no 
lease  thereof,  the  value  of  the  use  and  occupation  of  the  pre 
mises  subsequent  to  the  institution  of  the  special  proceedings. 

§  2263.  If  the  final  order  is  reversed  upon  the  appeal,  182  N.  Y.  363. 
the  appellate  court  may  award  restitution  to  the  party 
injured,  with  costs ;  and  it  may  make  au  order,  or  issue 
any  otiber  mandate,  necessary  to  carry  its  determination 
into  effect.  The  person  dispossessed  may  also  maintain  an 
action,  to  recover  the  damajfds  which  he  has  sustained  by 
the  dispossession. 
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73  Hun,  416.  §  £264.  This  title  does  not  impair  the  rights  of  a  land- 
lord, lessor,  or  tenant,  in  a  case  not  therein  provided  for. 
Where  a  special  statutory  provision  confers  a  right  to  take 
proceedings,  in  the  manner  heretofore  prescrihed  by  law, 
for  the  summary  removal  of  a  person  in  possession  of  real 
property,  the  proceedings  thereunder  must  be  taken  as 
prescribed  in  this  title.  A  final  order,  made  in  a  special 
proceeding,  taken  as  prescribed  in  this  title,  is  Dot  a  bar 
to  an  action  of  ejectment,  to  recover  the  property  affected 
thereby. 
86  Him,  968.  §  8265.  Where  a  petition  is  presented,  as  prescribed  in 
n  lua^'  ^'  ^^  ^^**®'  ^®  proceediDgs  thereupon  before  the  final  order, 
and,  if  the  final  order  awards  deliveryof  the  possession  to  the 
petitioner,  the  issuing  or  execution  of  the  warrant  there- 
upon, cannot  be  stayed  or  suspended  by  any  court  or  judge, 
except  in  one  of  the  following  methods  : 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an 
appeal,  in  a  case  and  in  the  manner  specially  prescribed  for 
that  purpose  in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against 
the  petitioner.  Such  an  injunction  shaU  not  be  granted 
before  the  final  order  in  the  special  proceeding,  except  in  a 
case  where  an  injunction  would  be  granted  to  stay  the  pro- 
ceedings, in  an  action  of  ejectment,  brought  by  the  peti- 
tioner, and  upon  the  like  terms ;  or  after  the  final  order, 
except  in  a  case  where  an  injunction  would  be  granted  to 
stay  the  execution  of  the  final  judgment  in  such  an  action, 
and  upon  the  like  terms. 

TITLE  ni. 

Proceedings  to  punish  a  contempt  of  court,  other  than  a 

criminal  contempt. 

I  S266.  Cases  to  which  this  title       |  8279.  Sheriff  to  file  nndertak- 
applies.  ing  with  retarn. 

8207.  WhenpuDiehmentinaybe  8280.  Interrogatories  and  proofs, 

saramary.  2881.  When  and  how  accused  to 

8968.  When  warrant  to  commit  be  punished. 

may      issue      without  8888.  Id.;  upon  return  of  habeas 
notice.  corpus. 

8869.  Order  to  show  cause  or  8888.  Id. ;  upon  return  of  order 
warrant  to  attach  of-  to  show  cause, 
fender.  9284.  Amount  of  fine. 

8870.  Notice  to  delinquentofficer  2285.  Length  of  imprisonment 
to  show  cause.  8886.  When  court  may  release 

9871.  Order  or  warrant;  when  offender. 

granted  out  of  court.  8887.  Offender  liable  to  Indict- 

8878.  Id. ;  when  contempt  was  ment. 

committed  before  a  ref-  8288.  Proceedingb  when  accused 
eree.  does  not  appear. 

8878.  Bffect  of  order  to  show  8889.  Undertaking  ;  when  pros- 
cause,  and  of  warrant.  ecated  by    person  ag- 

8874.  Copy  affldavit.  etc.,  to  be  grieved. 

served  with  warrant.  8890.  Id.;  by  Attorney-General, 

8876.  Indorsement    upon   war-  etc. 

rant.  8891.  Sheriff  liable  for  taking 

8276.  Warrant;  how  executed.  insufficient  sureties. 

9877.  Undertaking    to  procure  9299.  Punishment    of    miscoi^ 
discharge.  duct  at  trial  term. 


9878.  When  habeas  corpus  may 
issue. 
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§  2266.  In  a  case  specified  in  section  fourteen  of  this  act,  $2  Hon,  lU 
or  in  any  other  case  where  it  is  specially  prescribed  bylaw, 
that  a  court  of  record,  or  a  jud^e  thereof,  or  a  referee 
appointed  by  the  court,  has  power  to  punish,  by  fine  and  im- 
prisonment, or  either,  or  generally  as  a  contempt,  a  neglect 
or  violation  of  duty,  or  other  misconduct ;  and  a  right  or 
remedy  of  a  party  to*  a  civil  action  or  special  proceeding 
pending  in  the  court,  or  before  the  judge  or  the  referee,  may 
be  defeated,  impaired,  impeded,  or  prejudiced  thereby,  the 
offence  must  be  punished  as  prescribed  in  this  title. 

§  2267.  Where  the  offence  is  committed  in  the  imme-  »Mi«5.3. 
diate  \iew  and  presence  of  the  court,  or  of  the  judge  or 
referee,  upon  a  trial  or  hearing,  it  may  be  punished  sum- 
marily. For  that  purpose,  an  order  must  be  made  by  the 
court,  judge,  or  referee,  stating  the  facts  which  constitute 
the  offence,  and  bring  the  case  within  the  provisions  of  this 
section,  and  plainly  and  specificaUy  prescribing  the  punish- 
ment to  be  inflicted  therefor. 

§2268.  Where  the  offence  consists   of  a  neglect  or  itciv.  Pra 
refusal  to  obey  an  order  of  the  court,  requiring  the  pay-  188. 
ment  of  costs,  or  of  a  specified  sum  of  money,  and  the  jyj^'M?' 
court  is  satisfied,  by  proof,  by  afiSdavit,  that  a  personal 
demand  thereof  has  been  made,  and  that  payment  thereof  90  Hun,  436. 
has  been  refused  or  neglected  ;  it  may  issue,  without  notice, 
a  warrant  to  commit  the  offender  to  prison,  until  the  costs 
or  other  sum  of  money,  and  the  costs  and  expenses  of  the 
proceeding,  are  paid,  or  until  he  is  discharged  according  to 
law. 

§  2269.  The  court  or  judge,  authorized  to  punish  for  88Hiio,snL 
the  offence,  may,  in  its  or  his  discretion,  where  the  case  is  ^  ain^Mi 
one  of  those  specified  in  either  of  the  last  two  sections,  and,  ' 

in  every  other  case,  must,  upon  being  satisfied,  by  afildavit, 
of  the  commission  of  the  offence,  either : 
'  1.  Make  an  order,  requiring  the  accused  to  show  cause 
before  it,  or  him,  at  a  time  and  place  therein  specified,  why 
the  accused  should  not  be  punished  for  the  aUeged  offence  ; 
or 

2.  Issue  a  warrant  of  attachment,  directed  to  the  sheriff 
of  a  particular  county,  or,  generally,  to  the  sheriff  of  any 
county  where  the  accused  may  be  found,  commanding  him 
to  arrest  the  accused,  and  bring  him  before  the  court  or 
judge,  either  forthwith,  or  at  a  time  and  place  therein  speci- 
fied, to  answer  for  the  alleged  offence. 

§  2270.  Where  it  is  prescribed  by  law,  or  b^  the  genera! 
rules  of  practice,  that  a  notice  may  be  served  m  behalf  of  a 
party,  upon  a  sheriff  or  other  pjerson.  requiring  him  to  re- 
turn a  mandate,  delivered  to  him,  or  to  show  cause,  at  a 
term  of  a  court,  why  he  should  not  be  punished,  or  why  an 
attachment  should  not  be  issued  against  him,  for  a  contempt 
of  the  court  ;  the  party,  in  whose  behalf  the  notice  is  served, 
may,  at  the  time  specified  therein,  file  with  the  clerk,  proof, 
by  afi^davit  or  other  written  evidence,  of  the  delivery  of 
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the  mandate  to  the  accused  ;  of  the  default  or  other  act, 
upon  the  occurrence  of  which,  he  was  entitled  to  serve  the 
notice ;  of  the  service  of  the  ijotice ;  and  of  the  failure  to 
comply  therewith.  Thereupon  the  proceedings  are  the 
same,  as  where  an  order  to  show  cause  is  made,  and  it,  and 
a  copy  of  the  affidavits  upon  which  it  is  granted,  are  served 
upon  the  accused. 
7i  Hun,  iM.  §  227 1.  Where  the  order  to  show  cause,  or  the  warrant, 
is  returnable  before  the  court,  it  may  be  made,  or  issued,  as 

grescribed  in  the  last  section  but  one,  by  any  judge  author- 
'jed  to  grant  an  order  without  notice,  in  an  action  pending 
in  the  court ;  and  it  must  be  made  returnable  at  a  term  ot, 
the  court,  at  which  a  contested  motion  may  be  heard. 
88Haii,82&  §  2272.  An  order  to  show  cause  may  be  made,  o-  a 
warrant  may  be  issued,  as  prescribed  in  section  two  thou- 
sand two  hundred  and  sixty-nine  of  this  act,  by  a  referee 
appointed  by  the  court,  where  the  offence  is  committed 
upon  the  trial  of  an  issue  referred  to  him,  or  consists  of  a 
witness's  non-attendance,  or  refusal  to  be  sworn  or  to  testi- 
fy, before  him.  The  order  or  warrant  may,  in  the  discre- 
tion of  the  referee,  be  made  returnable  before  him,  or 
before  the  court.  Where  it  is  made  returnable  before  ihe 
referee,  he  has  all  the  power  and  authority  of  the  court, 
with  respect  to  the  motion  or  special  proceeding,  instituted 
thereby. 

I  2278.  An  order  to  show  cause  may  be  made,  Mther 
before  or  after  the  final  judgment  in  the  action,  or  the  finpl 
order  in  the  special  proceeding.  It  is  equivalent  to  a  notice 
of  motion  ;  and  the  subsequent  proceedings  thereupon  are 
taken  in  the  action  or  special  proceeding,  as  upon  a  motion 
made  therein.  A  warrant  or  attachment  is  a  manHate, 
whereby  an  original  special  proceeding  is  instituted  against 
the  accused,  in  behalf  of  the  people,  upon  the  relation  of 
the  complainant. 

§  2274.  A  copy  of  the  warrant,  and  of  the  affidavit 
upon  which  it  is  issued,  must  be  served  upon  the  accused, 
when  he  is  arrested  by  virtue  thereof. 

§  2276.  Where  a  warrant  of  attachment  is  issued,  the 
court,  judge,  or  referee,  may,  in  its  or  his  discretion,  by  an 
indorsement  thereupon,  fix  a  sum,  in  which  the  accused 
may  give  an  undertaking  for  his  appearance  to  answer. 

§  2276.  If  an  indorsement  is  not  made  upon  the  war- 
rant, as  prescribed  in  the  last  section  ;  or  if  such  an  indorse- 
ment is  made  and  an  undertaking  is  not  given,  as  pre- 
scribed in  the  next  section  ;  the  sheriff,  after  making  the 
arrest,  as  required  by  the  warrant,  must  keep  the  accused 
in  his  custody,  until  the  further  direction  of  the  court, 
judge,  or  referee.  Where,  from  sickness  or  any  other 
cause,  the  accused  is  physically  unable  to  attend  befc»re  the 
court,  judge,  or  referee,  that  fact  is  a  sufficient  excuse  to 
the  sheriff  for  not  producing  him  as  required  by  the  war- 
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rant.  In  that  case,  the  sheriff  must  produce  him,  as 
directed  by  the  court,  judge,  or  referee,  after  he  becomes 
able  to  attend.  The  sheriff  need  not,  in  any  case,  confine 
tiie  accused  in  prison,  or  otherwise  restrain  him  of  his 
liberty,  except  as  far  as  it  is  necessary  bo  to  do,  in  order  to 
secure  his  personal  attendance. 

§  2277.  Where  an  indorsement  is  made  upon  the  war- 
rant, as  prescribed  in  the  last  section  but  one,  the  accused 
must  be  discharged  from  arrest,  upon  his  executing  and 
delivering  to  the  sheriff,  at  uny  time  before  the  return  day 
of  the  warrant,  an  undertaking  to  the  people,  in  the  sum 
specified  in  the  indorsement,  with  two  sufficient  sureties,  to 
the  effect  that  he  will  appear,  at  the  time  when,  and  the 
place  where,  the  warrant  is  returnable,  and  then  and  there 
abide  the  direction  of  the  court,  judge,  or  referee,  as  the 
case  requires.  The  oflScer,  taking  the  acknowledgment  of 
the  undertaking,  must,  if  the  sheriff  so  requires,  examine 
under  oath,  to  a  reasonable  extent,  the  persons  offered  aa 
sureties,  concerning  their  proi)erty  and  arcumstances. 

§  2278.  If  the  accused  is  in  the  custody  of  a  sheriff,  or 
oth«r  officer,  by  virtue  of  an  execution  against  his  person, 
or  by  virtue  of  a  mandate  for  any  other  contempt  or  mis- 
conduct, or  a  commitment  on  a  criminal  charge,  a  warrant 
of  attachment  cannot  be  issued.  In  that  case,  the  court, 
upon  proof  of  the  facts,  must  issue  a  writ  of  habeas  corpus, 
directetl  to  the  officer,  requiring  him  to  bring  the  accused 
before  it,  to  answer  for  the  offence  charged.  The  officer 
to  whom  the  writ  is  direct«i,  or  'upon  whom  it  is  served, 
must,  except  in  a  case  where  the  pro<luction  of  the  accused 
under  a  warrant  of  attachment  would  be  dispensed  with, 
bring  him  before  the  court,  and  detain  him  at  the  place 
where  the  court  is  sitting  until  the  further  order  of  the 
court. 

§  2279.  The  sheriff  or  other  officer  must  file  the  under- 
taking, if  any,  taken  by  him,  with  the  return  to  the  war- 
rant or  writ  of  habeas  corpus. 

§  2280.  When  the  accused  is  produced,  by  virtue  of  a  »  Mi«5-  ^ 
warrant,  or  a  writ  of  habeas  corpus,  or  appears  upon  the 
return  of  a  warrant,  the  court,  judge,  or  referee,  must, 
unless  he  admits  the  offence  charged,  cause  interrogatories 
to  be  filed,  specifying  the  facts  and  circumstances  of  the 
offence  charged  against  him.  The  accused  must  make 
written  answers  thereto,  under  oath,  within  such  reasonable 
time  as  the  court,  iud^e,  or  referee  allows  therefor  ;  and 
either  party  may  produce  affidavits,  or  other  proofs,  con- 
tradicting or  corroborating  any  answer.  Upon  the  original 
affidavits,  the  answers,  and  subsequent  proofs,  the  court, 
judge,  or  referee  must  determine,  whether  the  accused  has 
committed  the  offence  charged. 

J^  2281.  If  it  is  determined  that  the  accused  has  com-  srN.T.on 
tted  the  offence  charged ;  and  that  it  was  calculated  to,  W  l**  Y. 
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Snper.  c?t.     or  actually  did,  defeat,   impair,  impede,  or    prejudice 
2  M^M?'    ^®  Pg^ts  or  remedies  of  a  party  to  an  action  or  special 
mN.Y^iil.  proceeding:,  brought  in  the  court,  or  before  the  judge  or 
74  Hun/46oi   referee ;  the  court,  judge,  or  referee  must  make  a  final  > 
461;  7  Misc.  order  accordingly, and  directing  that  he  be  punished  by  fine 

5  Hun.  76;  ^^  imprisonment, or  both,  as  the  nature  of  the  case  requires. 
«  Mite,  iai.'  A  warrant  of  conunitment  must  issue  accordingly. 
losTsum      %  8288.  Where  the  accused  is  brought  up  by  virtue  of 
432.  a  writ  of  habeas  corpus,  he  must,  after  the  final  order  is 

made,  be  remanded  to  the  custody  of  the  sheriff,  or  other 
officer,  to  whom  the  writ  was  directed.  If  the  final  order 
directs  that  he  be  punished  by  imprisonment,  or  committed 
until  the  payment  of  a  sum  of  money,  he  must  be  so  im- 
prisoned or  committed,  upon  his  discharge  from  custody 
under  the  mandate,  by  virtue  of  which  he  is  held  by  the 
sheriff,  or  other  officer. 
87  NT.  KSl.       §  2288.  Upon  the  return  of  an  order  to  show  cause,  the 

6  C!t.  Pro.  questions  which  arise  must  be  determined,  as  upon  any 
^  Hun.  7«;  Other  motion  ;  and,  if  the  determination  is  to  the  effect 
b  Misc.  I21. '  specified  in  the  last  section  but  one,  the  order  thereupon 

must  be  to  the  same  effect  as  the  final  order  therein  pre- 
scribed.   Upon  a  certified  copy  of  the  order  so  made,  the 
offender  may  be  committed,  without  further  process. 
"*ft  P,"V'i^-       §  2284.  If  an  actual  loss  or  injury  has  been  produced  to 
111!  N.Y  181.  *  P*riy  to  an  action  or  special  proceeding,  by  reason  of  the 
la-;  T^'  qh^  '  misconduct  proved  against  the  offender,  and  the  case  is  not 

7  j^i-'c.  413.  one  where  it  is  specially  prescribed  by  law,  that  an  action 
y  TO  i>iv  ^^y  ^^  maintained  to  recover  damages,  for  the  loss  or  in- 
'.»..  jury*  *  fi**6,  sufficient  to  indemnify  the  aggrieved  party, 
iTMihc.  212,  must  be  imposed  upon  the  offender,  and  collected,  and  paid 

over  to  the  aggrieved  party,  imder  the  direction  of  the 
court.    The  payment  and  acceptance  of  such  a  fine  consti- 
tute a  bar  to  an  action  by  the  aggrieved  party,  to  recover 
damages  for  the  loss  or  injury.     Where  it  is  not  shown  that 
such  an  actual  loss  or  injury  has  been  produced,  a  fine 
must  be  imposed,  not  exceeding  the  amount  of  the  com- 
plainant's costs  and  expenses,  and  two  hundred  and  fifty 
dollars  in  addition  thereto,  and  must  be  collected  and  paid, 
in  like  manner.    A  corporation  may  be  fined  as  prescribed 
in  this  section. 
18  Abb.  N.       g  2285.  Where  the  misconduct  proved  consists  of  an 
S)  Uim  248    ^°^^^<^°  ^o  perform  an  act  or  duty,  which  it  is  yet  in  the 
M9N.Y.47tf!   power  of  the  offender  to  perform,  he  shall  be  imprisoned 
M  N.  y!        only  until  he  has  performed  it,  and  paid  the  fine  imposed. 
^^^  ^3*   ^^  ^^^^  *  ^^*^®'  ^^^  order,  and  the  warrant  of  commitment,  • 
if  one  is  issued,  must  specify  the  act  or  duty  to  be  per- 
formed, and  the  sum  to  be  paid.  In  every  other  case,  where 
special  provision  is  not  otherwise  made  by  law,  the  offender 
may  be  imprisoned  for  a  reasonable  time,  not  exceeding  six 
months,  and  until  the  fine,  if  any,  is  paid  ;  and  the  onier, 
and  the  warrant  of  commitment,  if  any,  must  specify  the 
amount  of  the  fine,  and  the  duration  of  the  imprisonment 
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§  2286.  Where  an  offender,  imprisoned  as  prescribed  in  S9  Hun,  aoi 
this  title,  is  unable  to  endure  the  imprisonment,  or  to  pay^  J?  m*  Sm* 
the  sum,  or  perform  the  act  or  duty,  required  to  be  paid  or         ' 
performed,  in  order  to  entitle  him  to  be  released,  the  court, 
judge,  or  referee,  or,  where  the  commitment  was  made  as 
prescribed  in  section  two  thousand  four  hundred  and  fifty- 
seven  of  this  act,  the  court,  out  of  wliich  the  execution  was 
issued,  may,  in  its  or  his  discretion,  and  upon  such  terms  as 
justice  requires,  make  an  order  directing  him  to  be  dis- 
charged from  the  imprisonment, 

§  2287.  A  person,  punished  as  prescribed  in  this  title, 
maj,  notwithstanding,  be  indicted  for  the  same  misconduct, 
if  it  is  an  indictable  offence ;  but  the  court,  before  which 
he  is  convicted,  must,  in  forming  its  sentence,  take  into 
consideration  the  previous  punishment. 

§  2288.  Where  a  person,  arrested  by  virtue  of  a  war- 
rant of  attachment,  has  given  an  undertaking  for  his  ap> 
pearance,  as  prescribed  in  this  title,  and  fails  to  appear,  on 
the  return  day  of  the  warrant,  the  court  may  either  issue 
another  warrant,  or  make  an  order,  directing  the  undertak- 
ing to  be  prosecuted ;  or  both. 

§  2289.  The  order,  directing  the  undertaking  to  be 
prosecuted,  may,  in  the  discretion  of  the  court,  direct  the 
prosecution  thereof,  by  and  in  the  name  of  any  party  ag- 
grieved by  the  misconduct  of  the  accused.  In  such  a  case, 
the  plaintiff  may  recover  damages,  to  the  extent  of  the  loss 
or  injury  sustained  by  him,  by  leason  of  the  misconduct, 
together  with  the  costs  and  expenses  of  prosecuting  the 
special  proceeding  in  which  the  warrant  was  issued ;  not 
exceeding  the  siun  specified  in  the  undertaking. 

§  2290.  If  no  party  Is  aggrieved  by  the  misconduct  of 
the  accused,  the  order  must,  and,  in  any  case  where  the 
court  thinks  proper  so  to  direct,  it  may,  direct  the  prosecu- 
tion of  the  undertaking,  by  the  Attomey-CJeneral,  or  by  the 
district-attorney  of  the  county  in  which  it  was  given,  in  the 
name  of  the  people.  In  an  action,  brought  pursuant  to 
the  order,  the  people  are  entitled  to  recover  the  entire  sum, 
specified  in  the  undertaking.  Out  of  the  money  collected, 
the  court,  which  directed  &e  prosecution,  must  direct  that 
the  person,  at  whose  instance  the  warrant  was  issued,  be 
paid  such  a  sum  as  it  thinks  proper,  to  satisfy  the  costs  and 
expenses  incurred  bjr  him,  and  to  compensate  him  for  any 
loss  or  injury  sustained  by  him,  by  reason  of  the  miscon- 
duct. The  residue  of  the  money  must  by  paid  into  the 
treasury  of  the  State. 

§  229 1.  After  the  return  of  an  execution,  issued  upon  a 
judgment,  rendered  in  an  action  upon  the  undertaking,  an 
action,  to  recover  the  amount  of  the  judgment,  may  be 
maintained  against  the  sheriff,  where  it  appears  that,  at  the 
time  when  the  undertaking  was  given,  the  sureties  were  in- 
BufiScient,  and  the  sheriff  had  reasonable  grounds  to  doubt 
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their  sufficiency.  Such  an  action  may  he  maintained  by 
the  plaintiff,  in  whose  favor  the  judgment  was  recovered 
If  the  people  were  plaintiffs,  the  action  must  be  prosecuted 
by  the  Attorney-General  or  the  district-attorney ;  and  any 
money  collected  therein  must  be  disposed  of,  as  prescribed 
in  the  last  section. 

§2292.  [Am*d  1S95,  amendment  to  take  ^ed  January  1, 
18§6.]  Where  a  miscondact,  which  is  pauishable  by  fine  or 
imprisonment,  as  prescribed  in  this  title,  occurs  at  a  trial 
term,  or  wiih  respect  to  a  mandate  returnable  at  such  term, 
and  wan  not  punished  at  the  term  at  which  it  occurred;  the 
Bnpreme  c<  urt  may  inquire  into  and  punish  the  misconduct, 
as  if  it  had  occurred  at  a  special  term  of  the  supreme  court, 
held  in  thesnme  county,  or  with  respect  to  a  mandate  return- 
able at  such  H  special  term. 

TITLE  rV. 

Proceedings  to  coUeet  a  fine, 

I  8288.  Clerk  to  make  Bchednle  $  2397.  Retom  thereof; 

of  fines  iniposed.  2*298.  Proceedings  if  fine  noted- 
2294.  Warrant  to   be  L<wned  by  lected. 

him.  2299.  Who  to  be  hicladed   in 
2296.  Id.:  when  delinquent  re-  schedule. 

Bides  in  another  county.  2800.  Liability  of  sheriif. 

2296.  Execution  of  warrant.  .  2801.  Application  of  this  title. 

§  8298.  Where  a  fine  has  been  imposed  by  a  court  of  rec- 
ord, upon  a  grand  or  trial  juror,  or  upon  any  oflftcer  or  other 
person,  without  being  accompanied  with  an  order  for  the 
immediate  commitment  of  the  person  so  fined,  until  the  fine 
is  paid,  the  clerk  of  the  court,  immediately  after  the  close 
of  tbe  term  at  which  the  fine  was  imposed,  must  prepare  a 
schedule,  containing,  in  separate  colunms,  the  following 
matters: 

1.  The  name  of  each  person  fined. 

2.  His  place  of  residence,  where  it  appears,  from  the 
papers  on  file  or  before  the  court,  to  be  within  the  county. 

8.  The  amount  of  the  fine  imposed  upon  him. 

4.  The  cause  for  which  the  fine  was  imposed. 

Tlie  clerk  must  subjoin  to  the  schedule  a  certificate,  to 
the  effect,  that  it  contains  a  true  abstract  of  the  orders  im- 
posing fines,  and  must  annex  it  to  the  warrant  specified  in 
the  next  section. 

§  2294.  The  clerk  must  immediately  issue  a  warrant, 
trader  the  seal  of  the  court,  directed  to  the  sheriff  of  the 
county,  and  commanding  him  to  collect  from  each  of  the 
persons,  named  in  the  schedule  annexed  to  the  warrant, 
the  sum  therein  set  opposite  that  person's  name ;  and  to 
pay  over  the  sum  collected,  to  the  treasurer  of  the  county. 
The  warrant  is  the  process  of  the  court,  by  which  the  flu<ss 
were  imposed. 
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g  2296.  If  a  delinquent  resides  in  another  county,  a 
separate  warrant,  for  the  collection  of  the  fine  imposed  upon 
him,  with  an  appropriate  schedule  annexed  thereto,  must 
be  issued,  in  like  manner,  to  the  sheriff  of  the  county  where 
he  resides. 

g  2296.  The  sheriff,  to  whom  a  warrant  is  issued,  must 
collect  each  fine  out  of  the  personal  property  of  the  person 
fined,  as  prescribed  in  chapter  thirteenth  of  this  act,  for 
the  collection,  by  levy  upon  and  sale  of  personal  property, 
of  an  execution  issuea  out  of  a  court  of  record  ;  and  he  is 
entitled  to  like  fees  thereupon.  If  sufficient  personal  prop- 
erty of  a  delinquent  cannot  be  found  to  pay  the  fine  and 
the  fees,  the  sheriff  must  arrest  the  delinquent,  and  detain 
him  in  custody  until  he  pays  the  same,  aa  upon  an  execu- 
tion against  the  person,  issued  in  an  action,  out  of  the 
supreme  court ;  and  he  is  entitled  to  like  fees  thereupon. 

§  2297*  [Am^d  1895,  amendment  to  take  effect  January  1, 
1896.]  The  sheriff  must  retain  the  warrant,  with  his  pro- 
ceedings thereupon,  at  tbe  term  of  the  court;  or,  where  the 
fine  was  impostd,  in  any  coanty  except  New  York,  by  the 
supreme  court,  or  the  county  court,  at  the  term  of  the 
county  conrt  held  next  after  the  expiration  of  sixty  days 
from  we  receipt  thereof.  If  he  fails  to  do  so,  the  district 
attorney  must  take  the  same  proceedings  to  compel  a  return, 
as  may  be  taken  by  a  judgment  creditor,  where  a  sheriff 
omits  to  return  an  execution,  issued  out  of  tbe  supreme  court 

§  2298.  Where  it  appears,  by  the  return,  that  a  fine 
remains  uncollected,  and  it  does  not  appear  that  the  sheriff 
has  the  delinquent  in  custody,  the  district-attorney  must,  if 
he  has  good  reason  to  believe  that  the  sheriff  might,  with 
due  dihffence,  have  collected  the  fine,  or  airested  and  de- 
tained the  delinquent,  commence  an  action  against  the 
sheriff,  in  the  name  of  the  people.  Otherwise  he  must  di- 
rect the  clerk  to  issue  a  new  warrant,  or  to  include  the  fine 
in  the  schedule  annexed  to  the  next  warrant,  to  be  issued 
by  him.  A  new  warrant  may,  from  time  to  time,  be  issued, 
or  the  fine  may  be  included  in  the  schedule  annexed  to  a 
subsequent  warrant,  imtil  it  Is  collected. 

§  2299.  Where  the  clerk  issues  a  warrant,  as  prescribed 
in  this  title,  he  must  include  in  the  schedule  thereto  an- 
nexed, the  name  of  each  person  who  has  been  fined,  prior 
to  the  issuing  thereof,  and  whose  fine  remains  then  wholly 
or  partly  unpaid,  and  not  remitted  by  the  court. 

§  2800.  An  action  may  be  maintained,  in  behalf  of  the  h  civ.  Pii^ 
X)eople,  against  a  sheriff,  to  whom  a  warrant  is  directed  and  387. 
delivered,  as  prescribed  in  this  title,  to  recover  damages  for 
any  omission  of  duty  with  respect  to  the  same,  in  a  case 
where  a  tud^ent  creditor  might  maintain  an  action 
against  a  shenff,  to  whom  an  execution  issued  out  of  the 
supreme  court  is  directed  and  delivered.  In  such  an  action, 
the  people  are  entitled  to  recover  the  same  damages,  which 


Digitized  by  VjOOQ  IC 


190  DEATH  OF  LIFE-TENAITT.  §§2801-2804 

a  Judgment  creditor  would  be  entitled  to  recover,  if  the 
order  imposing  the  fine  was  a  judgment  of  the  supreme 
court. 

§  2801.  This  title  does  not  apply  to  a  case,  where 
special  provision  for  the  collection  of  a  fine  is  otherwise 
made  by  law. 

TITLE  y. 
Proeeedingn  to  discaoer  the  death  of  a  tenant  for  life, 
%  8309.  Petition  for  production  of  %  2311.  Commission  to  be  isaned 
tenant  for  life .  if  life-tenant  is  without 
280».  Contents  of  petition .  tlie  State . 
8804.  Service  of    petition   and  S312.  General    provisions     re- 
notice,  spccting    the    commis- 
2!i06.  Procee(Jing8  npon  presen-  sion 

tation  or  petition.  2818.  Petitioner  to  eive  notice 

2806.  Service  of  order  ;  powers,  of  its  cxecation , 

etc.,  of  referee.  2314.  Execution  thereof. 

S807.  Habeas  corpus.  ^15.  Proceedinprs  on  return  of 

2806.  Report  of  referee .  commission . 

8809.  Dismissal  of  petition  when  2S16.  Goats . 

order  complied  witli.  2317.  Property ;  when  restored. 

2810.  When  life-tenant  deemed  2818.  Remedy  of  peison  evicted 

dead,  and  petitioner  let  for  profits,  etc. 

into  possession.  2810.  Order  not  conclufiive   In 

ejectment. 

§  8302.  A  person  entitled  to  claim  real  property,  after 
the  death  of  another  who  has  a  prior  estate  therein,  may, 
not  of tener  than  once  in  each  calendar  year,  apply  by  peti- 
tion to  the  supreme  court,  at  a  special  term  thereof,  neld 
within  the  judicial  district,  wherein  the  property,  or  a  part 
thereof,  is  situated,  for  an  order,  directing  the  production 
of  the  tenant  for  life,  as  prescribed  in  this  title  by  a  person, 
named  in  the  petition,  against  whom  an  action  or  ejectment 
to  recover  the  real  property  can  be  maintained,  if  the  ten- 
ant for  life  is  dead ;  or,  where  there  is  no  such  person,  by 
the  guardian,  husband,  trustee,  or  other  person,  who  has, 
or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  his  estate, 

§  8803.  The  petition  must  be  in  writing,  and  vcnfled 
by  the  affidavit  of  the  petitioner,  to  the  effect,  that  the  mat- 
ters of  fact  therein  set  forth  are  true.     It  must  contain  : 

1.  A  description  of  the  real  property,  and  a  statement  of 
the  petitioner's  interest  therein,  and  of  such  other  facts  as 
show  that  the  case  is  within  the  provisions  of  the  last  sec- 
tion. 

2.  An  averment  that  the  petitioner  believes  that  the  per- 
son, upon  whose  life  the  prior  estate  depends,  is  dead  to 
gether  with  a  statement  of  the  grounds  upon  which  the 
petitioner's  belief  is  founded. 

§  8304.  A  copy  of  the  petition  including  the  affidavit, 
together  with  notice  of  the  time  and  place  at  which  the 
petition  will  be  presented,  must  be  personally  served,  a' 
feast  fourteen  days  before  its  presentation,  upon  the  per- 
son required,  by  the  prayer  thereof,  to  produce  the  tenant 
for  life. 
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J  I  2306.  Upon  the  presentatioa  of  the  petition  and 
davit,  with  due  proof,  bv  affidavit,  of  service  of  a  copy 
thereof  and  of  the  notice,  it  sufficient  cause  to  the  contrary 
is  not  shown  by  the  adverse  party,  the  court  must  either 
issue  a  commission,  as  prescribed  in  the  following  sections 
of  this  title ;  or  make  an  order,  directing  the  adverse  party, 
at  a  time  and  place  therein  specified,  before  the  court,  or  a 
referee  therein  designated,  to  produce  the  person  upon 
whose  life  the  prior  estate  depends,  or,  in  default  thereof, 
to  prove  that  he  is  living. 

§  2806.  Where  an  order,  requiring  the  production  of 
the  tenant  for  life,  or  proof  that  he  is  living,  is  made  as  pre- 
scribed in  the  last  section,  a  certified  copy  thereof  m\ist  be 
served,  at  least  fourteen  days  before  the  time  therein  speci- 
fied, upon  the  person  required  to  make  the  production  or 
proof,  or  upon  his  attorney.  Upon  presentation  of  proof 
of  service,  by  affidavit,  the  court  or  the  referee,  must,  at 
the  time  and  place  specified  in  the  order,  or  at  the  time  and 
place  to  which  the  hearing  may  be  adjourned,  hear  the  alle- 
gations and  proofs  of  the  parties,  respecting  the  identity  of 
any  person  produced,  with  the  person  whose  death  is  in 
question  ;  or,  if  the  latter  person  is  not  produced,  respect- 
ing the  reasons  for  the  failure  to  produce  him,  and  whether 
he  is  living.  Where  a  refeiee  is  appointed,  he  has  the  same 
powers,  and  is  entitled  to  the  same  compensation,  as  a 
referee  appointed  for  the  trial  of  an  issue  in  an  action. 

S  2807.  If  it  appears,  by  affidavit,  to  the  satisfaction  of 
the  court,  that  the  person  required  to  be  produced  is  im- 
prisoned within  the  State,  for  any  cause,  except  upon  a 
sentence  for  a  felony,  or  is  kept  or  detained,  within  the 
Str.te,  by  any  person,  the  court  may,  either  before  or  after 
making  the  order  for  production,  issue  a  writ  of  habeas 
corpus  to  bring  him  before  it,  or  before  the  referee,  as  the 
case  requires.  The  writ  must  be  served  and  executed,  and 
disob<^dicnce  thereto  may  be  punished,  as  where  a  writ  of 
hal)eas  corpus  is  issued,  to  inquire  into  the  cause  of  the 
detention  of  a  prisoner. 

§  2808.  The  referee  must  deliver  his  report  to  the  peti- 
tioner, or  file  it  with  the  clerk  within  ten  days  after  the 
case  is  closed.  lie  must  state  therein,  whether  any  person 
w;i8  or  was  not  produced  before  hira,  as  being  the  person 
whose  death  is  in  question.  He  must  append  thereto,  in 
the  form  of  depositions,  the  proofs,  if  any,  respecting  the 
identity  of  any  person  so  produced,  with  the  person  whose 
death  is  in  question ;  or,  if  no  one  is  so  produced,  upon  the 
question  whether  the  latter  person  is  living.  He  must 
also  state,  in  liis  report,  his  conclusions  upon  the  questiona 
controverted  before  him. 

§  2809.  If  it  appears,  to  the  satisfaction  of  the  court, 
upon  the  referee  s  report  and  the  proofs  thereto  appended ; 
or,  where  a  referee  is  not  appointed,  upon  the  allegationa 
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and  proofs  of  the  parties  before  the  court ;  that  the  party, 
required  to  produce  the  tenant  for  life,  or  to  prove  his  ex- 
istence, has  fully  complied  ivith  the  order,  the  court  must 
make  an  order  dismissing  the  petition,  and  requiring  the 
petitioner  to  pay  the  costs  of  the  proceedings. 

§  2810.  If  it  appears,  from  the  referee's  report,  or  upon 
the  hearing  before  the  court,  that  the  person,  upon  whose 
life  the  prior  estate  depends,  was  not  produced  ;  and  if  the 

garty  required  to  produce  him,  or  to  prove  his  existence, 
as  not  proved,  to  the  satisfaction  of  the  court,  that  he  is 
living ;  a  final  order  must  bo  made,  declaring  that  he  is 
presumed  to  be  dead,  for  the  purpose  of  the  proceedings, 
and  directing  that  the  petitioner  be  forthwith  let  into  pos- 
session of  the  real  propnerty,  as  if  that  person  was  actually 
dead. 

§  281 1.  If,  before  or  at  the  time  of  the  presentation  of 
the  referee's  report  to  the  court,  or,  where  a  referee  is  not 
appointed,  at  any  time  before  the  final  order  is  made,  the 
party,  upon  whom  the  petition  and  notice  are  served,  pre- 
sents to  the  court  presiunptive  proof,  by  afildavit,  that  the 
person,  whose  death  is  in  question,  is,  or  lately  was  at  a 
place  certain,  without  the  State,  the  court  must  make  an 
order,  requiring  the  petitioner  to  take  out  a  commission, 
directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  either  designated  in  the  order,  or  to  be  appointed 
upon  a  subsequent  application  for  the  commission,  for  the 
purpose  of  obtaining  a  view  of  the  person,  whose  death  is 
in  question,  and  of  taking  such  testimony,  respecting  his 
identity,  as  the  parties  produce.  The  order  must  also 
direct  that  the  proceedings  upon  the  petition  be  stayed, 
until  the  return  of  the  commission  ;  ana  that  the  petition 
be  dismissed  with  costs,  unless  the  petitioner  takes  out  the 
commission,  within  a  time  specified  in  the  order,  and 
diligently  procures  it  to  be  executed  and  returned,  at  his 
own  expense. 

§  2812.  It  is  not  necessary,  unless  the  court  specially 
so  directs,  that  the  witnesses  to  be  examined  should  he 
named  in  the  commission,  or  that  interrogatories  should  be 
annexed  thereto.  The  commission  must  be  executed  and 
returned,  and  the  deposition  taken  must  be  filed  and  used, 
as  prescribed  for  those  purposes  in  article  second  of  title 
third  of  chapter  ninth  of  this  act,  except  as  otherwise 
specially  prescribed  in  this  title. 

§  2818.  The  petitioner  must  give  to  the  adverse  party, 
or  his  attorney,  written  notice  of  the  time  when,  and  the 
place  where,  the  commissioner  or  commissioners  will  at- 
tend, for  the  purpose  of  executing  the  commission,  as 
follows : 

1.  If  the  place,  where  the  commission  is  to  be  executed, 
is  within  the  United  States,  or  the  dominion  of  Canada,  he 
must  give  at  least  two  months'  notice. 

2.  If  it  is  within  either  of  the  West  India  islands^  he  mu4 
give  at  least  three  months'  notice,     """"^^     ^^^"^ 
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8.  In  every  other  case,  he  must  give  at  least  four  months' 
notice. 

Notice  may  be  given,  as  required  by  this  section,  by 
serving  it  as  prescribed  in  this  act  for  the  service  of  a  paper 
upon  an  attorney,  in  an  aciion  in  the  supreme  court. 

§  2814.  The  commissioner  or  commissioners  possess  the 
same  powers,  and  must  proceed  in  the  same  manner,  as  a 
referee,  appointed  by  an  order  requiring  the  production  of 
the  tenant  for  life,  or  proof  of  his  existence ;  except  that 
they  cannot  proceed,  unless  a  person  is  produced  before 
them,  as  being  the  person  whose  death  is  in  question.  The 
return  to  the  commission  must  expressly  state  whether  any 
person  was  or  was  not  so  produced.  The  testimony,  re- 
specting the  identity  of  a  person  so  produced,  mus^  be 
taken,  unless  otherwise  specially  directed  by  the  court,  as 
prescribed  in  chapter  ninth  of  this  act,  for  taking  the  de- 
positition  of  a  witness  upon  oral  interrogatories  ;  except 
that  it  is  not  necessary  to  give  any  other  notice  of  the  time 
and  place  of  examination,  than  that  prescribed  in  the  last 
section. 

§  2816.  Upon  the  return  of  the  commission,  the  pro- 
ceedings are  the  same  as  upon  the  report  of  a  referee,  as 
prescribed  in  sections  two  thousand  three  hundred  and 
nine  and  two  thousand  three  hundred  and  ten  of  this  act ; 
but  the  court  may,  in  its  discretion,  receive  additional 
proofs  from  either  party, 

§  23 1 6.  Where  costs  of  a  special  proceeding,  taken  as 
prescribed  in  this  title,  are  awarded,  they  must  be  fixed  by 
the  court  at  a  gross  sum,  not  exceeding  fifty  dollars,  in 
addition  to  disbursements.  Where  provision  is  not 
specially  made  in  this  title  for  the  award  of  costs,  thev  may 
be  denied,  or  awarded  to  or  against  either  party,  as  justice 
requires 

§  2317.  The  possession  of  real  property,  which  has 
been  awarded  to  the  petitioner,  as  prescribed  in  this  title, 
upon  the  presumption  of  the  death  of  the  persoL,  upon 
whose  life  the  prior  estate  depends,  must  be  restoried,  by 
the  order  of  the  court,  to  the  person  evicted,  or  to  bis  heirs 
or  legal  representatives,  upon  the  petition  of  the  latter,  and 
proof,  to  the  satisfaction  of  the  court,  that  the  person  pre- 
sumed to  be  dead  is  living.  The  proceedings  upon  such 
an  application  are  the  same,  as  prescribed  in  this  title, 
upon  the  application  of  the  person  to  whom  possession  is 
awarded . 

§  2818.  A  person  evicted,  as  prescribed  in  this  title, 
may,  if  the  presumption,  upon  which  he  is  evicted,  is  erro- 
neous, maintain  an  action  against  the  person  who  has  occu- 
pied the  property,  or  his  executor  or  administrator,  to  re- 
cover the  rents  and  profits  of  the  property,  during  the 
occupation,  while  the  person,  upon  whose  life  the  prior 
estate  depends,  is  or  was  living. 

§  2819.  A  final  order,  made  as  prescribed  in  this  title, 
awarding  to  the  petitioner  the  possession  of  real  property,   ^p^aTp 
is  presumptive  evidence  only,  in  an  action  of  ejectment,       o^ 


lU  COMMITTEE  OP  INC0>1PETENT.  §§  2319-2321 

bronght  against  him  by  the  person  evicted,  or  in  an  action 
brought  as  prescribed  in  the  last  section,  of  the  life  or  death 
of  the  person  upon  whose  life  the  phor  estate  depends. 

TITLE  VI. 

Proceedings  for  the  appointment  of  a  committee  of  the  person^ 
and  of  the  properly^  of  a  lunatic,  idioU  or  habihtai 
drunkard,'  general  powers  and  duties  qf  iJie  oommUtee, 

fi  2830.  Jurisdiction;     ooDoitrrent  commlBsion. 

jurisdiction.  2333.  Expenses  of  oommiMion. 

2321.  Dutyofcoart having  juris-  2334.  Proceedings  upon  trial  bj 

diction.  jury  in  court. 

2322.  Oomuiittee    may    be    ap>  2335.  Subject  of  inquiry  in  cases 

pointed.  of  lunacy. 

2323.  Application   for    commit-  2336.  Proceedings  upon  verdict, 

tee;  by  whom  made.  or  retam  of  commis- 

2328(a).  Application   when    in-  sion. 

competent  person  is  in  2386  (a).  Application  for    oom- 

a  state  institution;  peti>  mittee  of  incompetent 

tlon  by  whom  made-jcon-  in  state  institution ;  cer- 

tents    and   proceedings  tain  sections  not  applic- 

upon  presentation  there-  able, 

of.  2837.  Security  to  be    given  by 

2323(6).  Id;  cost  and  disburse-  committee. 

ments  2338.  Compensation  of  commit* 

2324.  Duty  of  certain  officers  to  tee, 

apply.  2339.  Committee  under  oontrol 

2325.  Contents. etc.. of  petition;.  of  court;  limitation  of 

proceedings  ni>on  pre*  powers. 

sentation  thereof.  2340.  Committee    of     property 

2326.  When  foreign  committee  may    maintain  actions, 

may  be  appointed.  etc 

2327.  Order  for  commission,  or  2341.  Id.;  to  file  inventory  and 

for  trial  bv  jury  in  court.  account. 

2338.  Contents  of  commission.  2342.  Id.;  mav  be  compelled  to 

2329.  Commissioners      to      be  file  the  same  or  render 

sworn;  vacancies,  how  an  additional   account, 

filled.  etc. 

2830.  Jury  to  be  procured.  Pro-  2343.  Property,  when  to  be  re- 

ceedings  thereupon.  stored. 

2331.  Proceedings     upon      the  S344.  Id.:  disposition  in  case  of 

hearing.  death. 

2332.  Return  or  inquisition  and 

llAbb.N.O.       §2820.    [Am'd  1894,  1895,  amendment  to  take  effect  Jan- 
1^'  uari/  1,  1896.]  The  j  urisdiction  of  the  supreme  court  extends 

W  Hun^%4  ^^  *'^®  custody  of  the  person,  and  the  care  of  the  property, 
'  *  of  a  person  incompetent  to  manage  himself  or  his  affairs,  in 
coDse(^uence  of  lunaoy,  idiocy,  habitual  drankenue^s,  or 
imbecility  arising  from  old  age  or  loss  of  memory  and  under- 
standing or  other  canse.  Where  a  county  court  hns  juris- 
diction of  those  matters,  concurrent  with  th.>t  of  the  supreme 
court,  the  jurisdiction  of  the  court  first  exercising  it,  as  pre- 
scribed in  this  title,  is  exclusive  of  that  of  the  others,  with 
respe  )t  to  auv  matter  within  its  jurisdiction,  for  which  pro- 
▼ision  is  macfe  in  this  title.  In  all  proceedings  andt  r  this 
title  for  the  appointment  of  a  committee  of  such  a  person  he 
shall  be  designated  **an  alleged  incompetent  person;''  and 
after  the  appointment  of  a  committee  of  such  person,  in  all 
subsequent  proceeding's  the  lunatic,  idiot,  habitual  drunkard 
or  imbecile  shall  be  designated  *'an  incompetent  )>erson." 
88  Hon  964.  §2B2t.  The  court  exercising  jurisdiction  over  the  pro- 
'  perty  of  either  of  the  imoompetent  persons  specified  in  the 
last  section,  must  preserre  his  property  nrom  waste  or 
destraction;  and  out  of  the  proceeds  thereof  must  provide 
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for  the  payment  of  his  debts,  and  for  the  safe  keeping  anrd 
maintenance,  and  the  education,  when  required,  of  the  in- 
com[)etent  p^-rson  and  his  family. 

§  2322*  The  jurisdiction,  spedfled  in  the  last  two  sections, 
must  bd  exercised  by  means  of  a  C'>mmittee  of  the  person,  Or 
a  comojittee  of  ihe  property,  or  of  a  particular  portion  of  the 
property,  of  the  incomp' tent  person,  appointed  us  prescribed 
in  this  title.  The  committee  of  the  person  aud  the  com- 
mittee of  the  property  may  be  the  same  iudividual,  or  dif- 
ferent indiviauals,  in  the  discretion  of  the  court. 

§  2828«  [-^7n'dl895.]  An  applicHtion  for  the  appoint- 
ment of  such  a  committee  must  be  made  by  petition,  which 
may  be  presented  by  any  person.  Except  as  provi  led  in  the 
next  section,  wh^-re  the  application  is  luade  to  the  supreme 
court,  the  pet  tion  mubt  be  presented  at  a  special  term  held 
within  the  judicial  district,  or  to  a  justice  of  said  court  with- 
in such  judioi^]  district  ut  chambers,  where  the  person  al- 
leged to  be  incompetent  resides;  or  if  he  is  not  a  resident  of 
the  State,  or  the  place  of  his  ret^idence  can  not  be  ascertained, 
where  some  of  his  property  is  situated,  or  the  State  insiitu- 
tion  is  sit  uated  of  which  he  is  an  inmate. 

§  2828  (a%  Application  when  incompetent  person  Is 
In  a  State  institation  ;  potilion^  by  whom  made^  contents 
and  proceedings  nitoii  |)r«*8entHtlvn  thereof.  [Added  1896. 
Am*a  ISdl.]  Where  an  incompetent  person  has  been  com- 
mitted to  a  state  institotion  in  any  manner  provided  by  law, 
and  is  an  inmute  thereof,  the  petiti  n  may  be  presented  on 
behalf  of  the  stite  by  a  state  omoer  having  special  jurisdic- 
tion over  the  institution  where  the  incompent  person  is 
confined  or  the  superintendent  or  acting  superintendent  of 
said  institution  ;  the  petition  must  be  in  writing  and  verified 
by  the  afi^davit  of  the  petitioner  or  his  attorney,  to  the  effect 
tnatthe  matters  therein  stated  are  true  to  the  best  of  his 
information  or  belief;  it  must  show  that  the  person  for 
whose  person  or  property,  or  both,  a  committee  is  asked  has 
been  legally  committed  to  a  state  institution  over  which  the 
petitioner  has  special  jurisdiction,  or  of  which  he  is  super- 
intendent or  acting  (superintendent,  and  is  at  the  time  an 
inmate  thereof  ;  it  must  also  state  the  institntion  in  which 
he  is  an  inmate,  the  date  of  his  admission,  his  last  known 
place  of  residence,  the  name  and  residence  of  the  husband 
or  wife,  if  any,  of  such  person,  and  if  there  be  none,  the 
name  and  residence  of  the  next  of  kin  of  sue  h  person  living 
in  this  state  so  far  as  known  to  the  petitioner ;  the  nature, 
extent  and  income  of  his  propertv,  so  far  as  the  same  is 
known  to  the  petitioner,  or  can  witn  reasonable  diligence  be 
ascertained  by  him.  The  petition  may  be  presented  to  the 
supreme  court  at  any  special  term  thereof,  held  either  in  the 
judicial  district  in  which  such  incompetent  person  last  re- 
sided, or  in  the  district  in  which  the  state  institntion  in 
which  he  is  committed  is  situated,  or  to  a  justice  of  the 
gnpreme  court  at  chambers  within  such  judicial  district. 
Notice  of  the  presentation  of  such  petition  shall  bo  person- 
ally g  ven  to  such  person,  and  also  to  the  husband  or  wife, 
f  any,  or  if  none  to  the  next  of  kin  named  in  the  petition, 
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and  to  ilie  officer  in  charge  of  the  institntion  in  whieh 
Buoh  peraon  is  an  inmate,  upon  the  presentation  of  saeh 
petition,  and  prrof  of  the  seryioe  of  snch  notice,  the  court 
or  justice  may,  if  satisfied  of  the  tmth  of  the  facts  required 
to  be  stated  in  such  ]  etition,  immediately  a' 'poiot  a  com- 
mittee of  the  person  or  property,  or  both,  of  such  incom- 
petent person  or  may  require  any  further  proof  which  it  or 
no  may  deem  necessary  before  making  such  appointment. 

§  2828  (b).  [Added  1895.]— Upon  the  preseotation  of  a 
petition  audi^the  appointment  of  a  oommitte  ,  as  proridedin 
section  three  thousand  three  hundred  and  twenty-three  (a), 
the  court  or  justice  may  award  costs  of  the  proceeding,  not 
exceeding  twenty-five  dollars  in  addition  to  necessary  dis- 
bursements, to  the  petitioner,  payable  from  the  estate  of  the 
incompetent  person,  and  upon  denial  of  an  application  to 
set  the  same  aside,  costs  as  of  a  motion. 

§  2824.  Where  the  incompetent  person  has  property, 
which  may  be  endangered  in  consequence  of  his  in  com - 
petenoy,  and  no  relative  or  other  person  applies  for  the  ap- 
pointment of  a  committee  of  his  property,  the  oyerseer  or 
superintendent  of  the  poor  of  the  town,  district,  countv,  or 
city,  in  which  he  resides,  or,  where  there  is  no  such  officer, 
the  officer  or  officers  performing  corresponding  functions 
under  another  official  title,  must  apply  to  the  proper  court, 
for  the  appointment  of  such  a  committee.  The  expenses 
of  conducting  the  proceedings  thereupon  must  be  audited 
and  allowed,  in  tfae  same  manner  as  other  official  expenses 
of  those  officers  are  audited  and  allowed. 

16  Misc. 662.  §  2325*  [Am'd  1891.]  The  petition  must  be  in  writing, 
•and  verified  l»y  the  affidavit  of  the  petitioner,  or  his  attor- 
ney, to  the  effect  that  the  matters  of  fact  therein  stated  are 
true.  It  must  be  accompanied  with  proof,  by  affidavit,  that 
the  case  is  one  of  those  specified  in  this  title.  It  must  set 
forth  the  names  and  resiaences  of  the  husband  or  wife,  if 
any,  and  of  the  next  of  kin  and  heirs  of  the  person  allege  d 
to  be  incompetent,  as  far  as  the  same  are  known  to  the 

Eetitioner,  or  can,  with  reasonable  diligence,  be  ascertaired 
y  him,  and  also  the  probable  yalue  of  the  properly  pos 
sessed  and  owned  by  the  alleged  incompetent  person,  and 
what  property  has  been  oonyeyed  during  said  alleged  incom- 
petency and  to  whom,  and  its  value  and  what  consideration 
was  paid  for  it,  if  any,  or  was  agreed  to  be  paid.  The  court 
must,  unless  sufficient  rea&ons  for  dispensing  therewith  are 
set  forth  in  the  petition  or  accompanying  affidavit,  require 
notice  of  the  presentation  of  the  petition  to  be  ^ven  to  the 
hnsband  or  wife,  if  any,  or  to  one  or  more  relattves  of  the 
person  alleged  to  be  incompetent,  or  to  an  officer  specified 
in  the  last  section.    Wher  notice  is  required,  it  may  be  given 
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in  any  maimer  which  the  oonrt  deems  proper ;  and  for  that 
purpose,  the  hearing  may  be  adjourned  to  a  subsequent  day, 
or  to  another  term  at  which  the  petition  might  have  been 
presented. 

§  2826.  Where  the  person,  alleged  to  be  incompetent, 
resides  without  the  State,  and  within  the  United  States,  and 
a  oomirittee  or  guardian  of  his  property  has  been  duly  ap« 
pointed,  pursuant  to  the  laws  of  the  state  or  territory  where 
he  resides,  the  court  may,  in  its  discretion,  make  an  order, 
appointing  the  foreign  committee,  or  foreign  guardian,  the 
oommittee  of  all,  or  of  a  particular  portion,  of  the  property 
of  the  incompetent  person,  within  the  State,  upon  hi^  giying 
such  security  for  the  discharge  of  his  trust,  as  the  court 
thinks  proper. 
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§  2827.  lArr^^d  1891,  1895,  amendment  to  take  ^ect  Jan- 
uary 1,  1896.]  Unless  an  order  is  made  as  prescribed  in  the 
uist  section,  if  it  pre-snmptively  appears,  to  the  satisfaction 
of  the  court  from  the  petition  and  the  proofs  a'^companying 
it  that  the  case  is  ooe  of  those  specific  i  in  tbis  title,  and  that 
a  committee  ought,  in  the  exercise  of  a  sound  discretion,  to 
be  appointed,  the  court  must  make  an  order  directing  either: 

1.  That  a  commission  issue,  as  prescribed  in  the  next  sec- 
tion to  one  or  more  fit  persons  designated  in  the  order,  or 
'  2.  That  the  question  of  fact  arising  upon  the  competency 
of  the  person,  with  respect  to  whom  the  petition  prays  for 
the  appointment  of  a  committee,  be  tried  by  a  jury  at  a  trial 
term  of  the  court. 

3.  When  it  satisfactorily  appears  from  the  petition  and 
accompanying  affidavits  that  any  person  or  persons  haying 
a<oquired  from  the  alleged  incompetent  person,  real  or  per- 
sonal property  during  the  time  of  such  alleged  inoompet^cy 
without  adequate  consideration,  the  court  may  issue  an  or- 
der, with  or  without  security  restraining  such  person  or  per- 
sons from  selling,  assigning,  disposing  of  or  incumbering 
said  property,  or  confessing  judgment  which  shall  become  a 
lien  upon  said  property  during  tne  pendency  of  the  proceed- 
ing for  the  appointm-'.nt  of  a  committee,  and  said  order  may 
in  the  discretion  ot  the  court  be  continued  for  ten  days'after 
the  appointment  of  such  committee.  Notice  of  the  execution 
of  the  commission  shall  be  given  to  the  person  or  persons 
enjoined  in  such  luanner  as  the  court  may  direct. 

§  2328*  The  commission  must  direct  the  commissioners 
to  cause  the  sheriff  of  a  county  specified  therein,  to  procure 
a  jury;  and  that  thejr  inquire,  by  the  jury,  into  the  matters 
set  forth  in  Ihe  petition;  and  also  into  the  value  of  the  real 
and  personal  property  of  the  person  alleged  to  be  incompe- 
tent, and  the  amount  of  bis  income.  It  may  contain  such 
other  diiections,  with  respect  to  the  subjects  of  inquiry,  or 
the  manner  of  executing  the  commission,  as  the  court  directs 
to  be  inserted  therein. 

§  2329«  Each  commissioner,  before  entering  upon  the 
execution  of  his  duties,  must  subscribe  and  take,  before  one 
of  the  officers  specified  in  section  eight  hundred  and  forty- 
two  of  this  act.  and  file  with  the  clerk,  an  oath,  faithfuUy, 
honestly,  and  impartially  to  discharge  the  trust  committed 
to  him.  If  a  commissioner  becomes  incompetent,  or  neglects 
or  refuses  to  serve,  or  removes  from  the  State,  the  court  may 
remove  him.  The  court  may,  from  time  to  time,  fill  any 
vacancy  created  by  death,  removal,  or  resignation. 

§  2380.  [Am*d  1895,  amendment  to  take  0ect  January  It 
1896.]  The  commissioners,  or  a  majority  of  them,  raustjuu- 
mediately  issue  aprectpt  to  the  sheriff,  designated  in  the 
commission,  requiring  him  to  notify,  not  less  than  twelve 
nor  more  than  twenty-four  indifferent  persons,  qualified  to 
serve,  and  not  exempt  from  serving,  as  trial  jurois  in  the 
same  court,  to  appear  before  the  commissioi.ers,  at  a  speci- 
fied time  and  pla  e,  within  tho  county .  to  mnke  inquiry,  as 
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commanded  by  the  commission.  The  sherifi  mnst  notify  the 
jorors  accordingly;  and  must  return  the  prt'cept,  and  the 
names  of  the  persons  notified,  to  the  commissioners,  at  the 
time  and  place  specified  in  the  precept  The  commissioners, 
or  a  majority  of  ihem,  must  determine  a  challenge  made  to 
a  juror.  Upon  the  ftilnre  to  attend,  of  a  person  who  has 
been  duly  notified,  his  attendance  may  be  compel'ed;  and  he 
may  be  punished  by  the  court  for  a  contempt,  as  where  a 
inror,  duly  notified,  fails  toatteodata  trial  term  of  the  court. 
The  commissioners  may  require  a  sheriff  to  cause  a  talesman 
to  attend,  in  place  of  a  juror  notified,  and  not  attending,  or 
who  is  excused  or  discharged;  or  they  may  adjourn  the  pro- 
ceedings, for  the  pcurpose  of  punishing  the  defnulting  jnror, 
or  compelling  his  attendance.  But  it  is  not  necessary  to 
caose  any  talesman  to  attend,  if  at  least  twelve  of  the  persons, 
notified  by  the  sheriff,  appear  and  ore  sworn. 

§  2B81*  All  the  commissioners  must  ntteod  and  'preside 
at  the  hearing,  and  they  or  u  majority  of  them,  have,  with 
respect  to  the  procef  dingn  upon  the  hearing,  all  the  power 
and  authority  of  a  judge  of  the  court,  holding  a  trial  term, 
subject  to  the  directions  containedin  the  commission.  Either 
of  the  commissioners  may  administer  the  usual  oath  to  the 
jurors.  At  least  twelve  jurors  must  concur  in  a  finding.  If 
twelve  do  not  concur,  the  jurors  must  report  their  disagree- 
ment to  the  commissionern,  who  must  thereupon  discharge 
them,  and  issue  a  new  precept  to  the  sheriff,  to  procure  an- 
other jury. 

§  2382.  The  inquisition  mnst  be  signed  by  the  jurors 
eoucnrring  therein,  and  by  the  commissioners,  or  a  majority 
of  them,  and  annexed  to  the  commission.  The  comraission 
and  inquisition  must  be  returned  by  the  commissioners,  and 
filed  with  the  clerk. 

§  2888.  The  commissioners  are  entitled  to  such  compen- 
sation for  their  services,  as  the  court  directs.  The  jurors 
are  entitled  to  the  s  ime  compens  ttion,  as  jurors  upon  the 
trial  of  an  issue  in  an  action  in  the  same  court.  The  peti- 
tionermnst  pay  the  compensation  of  the  commissioners, 
sheriff,  and  jurors, 

1 28B4«  [Am*d  1895,  amendment  to  Uike  effect  January  1, 
1896.]  Where  an  order  is  made,  directing  the  trial,  by  a  jury, 
at  a  trial  term  of  the  questions  of  fact,  arising  upon  tho  com- 
petency  of  the  person,  with  respect  to  whom  *he  petition 
prays  for  the  appointment  of  a  committee,  the  order  must 
state,  distinctly  and  plainly,  the  quentionHof  fact  to  be  tried; 
which  may  be  settled  as  where  an  order  for  a  similar  trial  is 
made  in  an  action.  The  court  may,  in  th  it  or  in  a  subse- 
quent order,  direct  that  notice  of  the  trial  be  given  to  such 
persons,  and  in  such  a  manner  as  is  deemed  proper.  The 
trial  must  be  reviewed  in  the  same  manner,  with  like  effect, 
%nd,  except  ns  otherwise  diiectedin  the  order,  the  proceedingf 
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iherenpon  are,  in  all  respeots,  the  same,  as  where  qnestioiis 
of  fact  are  tried,  parsnant  to  nn  order  for  that  purpose.  The 
oonit  maj  make  inquiry,  by  meanb  of  a  reference  or  other- 
wise, as  it  thinUd  proper,  with  respect  to  any  matter,  not  in- 
Yolved  in  the  questions  tried  by  the  jury,  the  determination 
of  which  is  necessary  in  the  course  of  the  proceedings.     The 
expenses  of  the  trial,  and  of  such  nn  inquiry,  must  be  paid 
by  the  petiiicn*»r. 
37 Hun, 480.       §24854     [i4m'dl895,  amendment  to  take  effect  January  1, 
aoAbb.N.C.   1896.]    Where  the  petition  alleges  that  the  person,  with  re- 
«^  T  Sudd    speot  to  whom  it  prays  f  ^r  the  appointment  of  a  committee, 
720.*  '  is  incompetent,  by  reason  of  lunacy,  the  inquiry  with  respect 

to  his  competency,  upon  the  execution  of  a  commission,  or 
the  trial  at  a  trial  term,  as  prescribed  m  this  title,  mast  be 
confined  to  the  c[ue8tion,  whether  he  is  so  incompetent,  at 
the  time  of  the  inquiry;  and  te.^timony  respecting  anything 
said  or  done  by  him,  or  his  demeanor  or  state  of  mind  more 
than  two  years  before  the  hearing  or  trial,  shall  not  be  re- 
ceived as  proof  of  lunacy,  unless  the  court  otherwise  speci- 
ally directs,  in  the  order  granting  the  commisbion,  or  direct- 
ing the  trial  by  jury. 
61  Hun.  138.  ^  2386.  Upon  the  return  of  the  commission,  with  the  in- 
**8tote  EcD  <l"^**i^io^  taken  thereunder,  or  the  rendering  of  the  Tordict 
g^;  of  the  jury,  upon  the  questions  submitted  to  it  by  the  order 
'  for  a  trial  by  a  jury,  the  couit  must  either  direct  a  new  trial 
or  hearing,  or  make  such  a  final  order  upon  the  petition,  as 
j  astice  requires.  Where  a  final  order  U  made,  dismissing  a 
petition,  the  court  may,  in  its  discretion,  award  in  the  order 
a  fixed  sum,  as  costs,  not  exceeding  fitty  dollars  and  dis- 
bursements, to  be  paid  by  the  petitioner  to  the  adverse  party. 
Where  a  committee  of  the  property  is  appointed,  the  court 
must  direct  the  payment  by  him,  out  of  the  funds  in  his 
hands,  of  the  necessary  disbursements  of  the  petitioner,  and 
of  snch  a  sum,  for  his  costs  and  counsel  fees,  as  it  thinks 
re  tsonable;  and  it  may,  in  its  discretion,  direct  the  committee 
to  pay  a  sum,  not  exceeding  fifty  dollars  and  disbursements, 
to  the  attorney  for  any  adverse  party. 

§  2386  (a).  [Added  1895.]  Sections  two  thousand  three 
hundred  and  twenty-five  to  two  thousand  three  hundred  and 
thirty-six,  both  inclusive,  of  this  title  shall  not  apply  to  ap 
plications  for  the  appointment  of  a  committee  made  by  it  on 
behalf  of  the  State  to  secure  reimbursement,  in  whole  or  in 
part,  for  maintenance  and  support  in  a  St  ite  institution. 

$  2887.  lAm*d  1887.]  The  provisions  of  article  first  of 
title  seventh  and  section  two  thousand  five  hundred  and 
ninety-fiye  of  article  fifth  of  title  second  of  chapter  eighteenth 
of  this  act,  respecting  the  security  to  be  given  by  the  guard- 
ian  of  the  person  or  of  the  property  of  an  infant,  appointed 
by  A  surrogate's  court,  apply  to  a  committee  of  the  person  or 
of  the  property,  appointed  as  prescribed  in  this  article.  A 
committee  of  the  property  cannot  enter  upon  the  execution 
of  his  duties,  until  security  is  giyen  as  prescribec.  by  the 
court.  A  committee  of  the  person  cannot  enter  upon  the 
execution  of  his  duties  until  securify  is  giyen,  if  required  by 
the  court.    .^,     ,      ,     ,     . 
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§  28S8.  [Am:d  1890,  1896,  amendmeni  to  take  effect  Janvary 
1,  1896.J  A  committee  of  the  property  is  entitled  to  the 
Bame  oompensaiion  as  an  executor  or  administrator.  Bat  in 
a  speciiil  ease  where  his  seryices  exceed  those  of  an  executor 
or  administrator,  the  supreme  court  or  a  county  court  within 
the  county  may  allow  him  such  an  additional  compensation 
for  such  additional  seryices  as  it  deems  just.  The  compensa- 
tion of  a  committee  of  the  person  must  be  fixed  by  the  court 
and  paid  by  the  committee  of  the  property,  if  any,  out  of  the 
funds  in  hia  hands.  The  additional  compensation  authorized 
by  this  section  may  be  allowed  to  the  committee  upon  anj 
judicial  settlement  ma<1e  by  him,  and  shall  be  for  such  addi- 
ti'^nal  serTices  up  to  and  iucluding  such  settlement. 

i  L8d9«  A  committee,  either  of  the  person  or  of  tlie  75  q^^  4^* 
property,  is  subject  to  the  direction  and  control  of  the  court  5  M<«n  io8.  * 
by  which  he  was  appointed,  with  respect  to  the  execution  of 
Lib  dutit8;andhemay  be  suspendeo,  removed,  or  allowed 
to  resign,  in  the  discretion  of  the  court.  A  yacancy  created 
by  death,  removal,  or  resignation,  may  be  filled  by  uie  court. 
Bat  a  committee  of  the  property  cannot  alien,  mortgage  or 
otherwise  dispoF.e  of,  real  property,  except  to  lease  it  for  a 
term  not  exceeding  ^re  years,  without  the  speciHl  direction 
of  the  court,  obtained  upon  proceedings  taken  for  that  pur- 
pose, as  presoribtd  in  title  seventh  of  this  chapter. 

§  2340*    A  committee  of  tne  propeity,  appointed  as  pre-   18  Oiv.  Pro. 
scribed  in  this  title  may  maintain,  in  his  own  name,  aiding  ^^* 
his  official  title,  any  action  or  special  proceeding,  which  the  ^91^^' 
person,  with  re«pect  to  whom  he  is  appointed,  might  have  90  Has,  SOU 
maintained,  if  the  appointment  had  not  been  made. 

f  2S41.  [Am*d  1894.]  The  provisions  of  article  two  of 
title  seven  of  chapter*eighteen  of  this  act,  requiring  the  gen- 
eral guardian  of  an  infant's  property,  appointed  by  a  surro- 
gate's court,  to  file  in  the  montn  of  January  in  each  year  an 
mventory,  account  aod  affidavit  and  prescribing  the  form  of 
the  papers  so  to  be  filed,  apply  to  a  committee  of  the  prop- 
erty appointed,  as  prescribed  in  this  title.  For  the  purpose 
of  making  that  api'lication  the  committee  is  deemed  a  general 
cuardian  of  the  property;  the  perbon  with  resptot  to  whom 
ne  is  appointed,  is  deemed  a  ward  and  the  papers  must  be 
filed  iu  the  office  of  the  clerk  of  the  court  by  wnich  the  com. 
mittee  m  as  appointed,  or  if  he  was  appointed  by  the  supreme 
court,  in  the  clerk's  office  where  the  order  appointing  him  is 
entered.  In  every  case  where  i\  committee  has  used  or  em- 
ployed the  services  of  an  incompetent  person,  with  n  spect 
to  whom  he  has  leen  appointed  a  committee,  or  where 
moneys  have  been  earned  by  or  received  on  behalf  of  such 
incompetent  person,  the  committee  must  account  for  any 
moneys  so  earned  or  derived  from  such  services,  the  same  as 
for  other  property  or  assets  of  tiie  incompetent  pernon. 

§  2842.  [Am*d  1895,  amendment  to  take  effect  Septembtr  1, 
1895.  ]  In  the  month  of  February  of  each  year,  the  presiding 
judge  of  the  court  by  which  the  committee  of  the  property 
was  appointed,  or  if  he  was  appointed  by  the  supreme  cour^ 
the  couuty  judge  of  the  county  where  the  order  appointing 
him  is  entered,  must  examine  or  cause  to  be  examined  under 
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his  direction  nil  accounts  and  inventories  filed  bj  committees 
of  the  perrion  and  property  since  the  first  day  or  February  of 
Vie  preceding  year.   It  it  appears  npon  the  examination  that 
a  committee  appointed  as  prescribed  in  this  title  has  omitted 
to  file  hi?  annual  inventory  or  acconnting  or  the  afi^davit 
relating  thereto,  as  prescribed  in  the  last  section ;  or  if  the 
judge  is  of  the  opinion  that  the  interest  of  the  person  with 
respect  to  whom  the  committee  was  appointed  requires  that 
he  Rhonld  render  a  more  full  or  satisfactory  inventory  or  ac- 
count, the  j  adge  must  make  an  order  requiringthe  committee 
to  snpply  the  deficiency,  and  also  in  his  discretion  personally 
to  pay  the  expense  of  serving  the  order  upon  him.   An  order 
so  made  may  be  entered  and  enforced,  and  the  failure  to  obey 
it  may  be  punihhed  as  if  it  were  made  by  the  court.      Where 
the  committee  fails  to  comply  with  the  order  within  three 
months  after  it  is  made,  or  where  the  judge  has  reason  to 
believe  that  sufficient  cause  exists  for  the  removal  of  the 
committee,  the  judge  may,  in  his  discretion,  appoint  a  fit 
person  special  guardian  of  the  incompetent  person  with  re- 
spect to  whom  the  committee  was  appointed,  for  the  purpose 
of  filling  a  petition  in  his  behalf  for  the  removal  of  the  com- 
mittee  and  prosecuting  the  necessary  proceedings  for  that 
purpose.    The  committee  may  be  compelled,  in  the  discre- 
tion of  the  court,  to  pay  personally  the  costs  of  the  proceed- 
ings so  instituted.    The  committee  of  the  property  of  an 
incompetent  person  appointed  as  prescribed  in  this  title, 
may  at^any  time  in  the  discretion  of  the  court  making  such 
appointment,  render  to  such  court  an  intermediate  judicial 
account  of  all  his  proceedings  affecting  the  property  of  the 
incompetent  person  to  the  date  of  the  filiug  thereof;  and  said 
account  shall  be  then  judicially  adjusted,   determined  and 
filed ;  and  the  same  shall  be  in  all  respects  a  final  judicial 
account  of  the  proceedings  of  said  committee  affecting  said 
property  to  that  time.    Notice  of  the  application  for  such 
intermediate  accounting  shall  be  given  in  the  manner  in  which 
and  to  the  persons  to  whom  notice  of  application  for  the  ap- 
pointment of  a  committee  of  the  person  or  property  of  an 
alleged  lunatic,  idiot,  or  habitual  drunkard  is  required  to  be 
given  by  title  six  of  chapter  seventeen  of  the  code  of  civil 
procedure,    llie  court  shall  have  power  and  it  shall  be  its 
duty,  if,  in  its  discretion,  the  interests  of  the  person  with 
respect  to  whom  the  committee  was  appointed,  require  it,  to 
appoint  a  suitable  person  as  special  guardian  of  tne  incom- 
petent perKon  for  the  protection  of  his  rights  and  interests 
m  said  proceeding. 

138N.T.160.  §2848.  Where  a  person,  with  respect  to  whom  a  com« 
mittee  is  appdinted,  as  prescribed  in  this  title,  becomes 
competent  to  manage  himself  or  his  affairs,  the  court  must 
make  an  order,  disonarging  the  committee  of  his  property, 
or  the  committee  of  his  person,  or  both  as  the  case  requires; 
and  requiring  the  former  committee  to  restore  to  him  the 
property  remaining  in  the  committee's  hands.  Thereupon 
the  property  must  be  restored  accordingly. 

17  N.  T.  §  2  i44.     Where  a  person  of  whose  property  a  committee 

^****^§!  l*«s  been  appointed,  as  prescribed  in  this  title,  dies  during 
his  incompetency,  the  power  of  the  committee  ceases;  and 
the  property  of  the  decedent  must  be  administered  and  dis- 
posed of.  as  if  a  committee  had  not  been  appointed* 
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TITLE  VIL 

ProeeedingB  for  the  disposition  of  the  real  property  of  an 

infant,  lunatic,  idiot,  or  fiabitual  drunkard, 

S  2845.  Action  to  compel  convey-       $  2855.  Final  order. 

ance.  2*156.  Report  of  sale,  etc. 

2846.  Who  mar  maintain  ac-  :;!357.  Certain   sales,    etc.,  pro* 

tion.  hlbltcd. 

2847.  Judgment ;  effect  thereof.  2858.  Effect  of  conTeyanoe,  etc. 

2848.  Application  to  dlflpose  of  2869   Proceeds  of  sale  deemed 

real  property ;  in  what  real  property, 

cases.  2800.  Infant  deemed  a  ward  of 
2.^9.  Id. ;  by  whom.  court. 

2850.  Contents  of  petition.  2861.  Disposition  of  proceeds  ; 

2851.  Bond    of    committee    of  accounting. 

lunatic,  etc.  2862.  Particular  estates  ;  when 
2862.  Id. ;    of  guardian  of  in-  inoladed  in  sales. 

fant.  2868.  Id. ;  when   belonging   to 
2858.  Bond  ;  how  prosecuted.  infant,  clt*. 

2854.  Beference  to  inquire  into  2864.  Debts  of  infant,  etc, to  b« 

the  application.  paid  equally. 

§  8345.  In  either  of  the  following  cases,  an  action  may   186  K.Y.  lo 
be  maintained  again6t  an  infant,  or  a  person  incompetent  to 
manage  his  affairs  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  to  procure  a  judgment,  directing  a  convey- 
ance of  real  property,  or  of  an  interest  in  real  property : 

1.  Where  the  infant  or  incompetent  perron  is  seized  or 
possessed  of  the  real  property,  or  interest  in  real  property, 
by  way  of  mortga^re,  or  only  m  trust  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of 
the  real  property,  or  interest  in  real  property,  has  been 
made  ;  but  a  conveyance  thereof  cannot  be  made,  by  reason 
of  the  infancy  or  incompetency  of  the  person  in  whom  the 
title  is  vested. 

§  2346.  [Ani'd  1883.1  An  action  may  be  maintained, 
ia  a  case  specified  in  the  last  section,  by  a  person  entitled  to 
the  conveyance ;  and  also  in  a  case  specified  in  subdivision 
second  of  that  section,  by  the  executor  or  administrator  of 
the  person  who  made  the  contract,  or  of  a  person  who  died 
seized  or  possessed  of  the  real  propeity,  or  interest  in  rc»l 
property,  or  by  an  heir  or  devisee  of  either  of  those  persons, 
to  whom  the  real  property  has  descended,  or  was  devised. 
The  action  may  be  maintained  by  the  committee  of  the 
lunatic  or  other  incompetent  person ;  but  in  that  case  the 
court  must  appoint  a  sjHicial  guardian  for  the  incompetent 
person,  as  recjuired  by  law,  where  an  infant  is  defendant, 
and  the  proceedings  are  the  same  as  in  a  like  action  against 
an  infant. 

§  2347.  A  iudgment,  directing  such  a  conveyance,  shall 
not  be  rendered,  imless  the  court,  after  hearing  the  parties, 
is  satisfied  that  the  conveyance  ought  to  be  made.  Upon 
rendering  final  judgment  to  that  effect,  the  court  has  power 
to  direct  the  guardian  of  the  infant's  property,  or  the  com 
mittee  of  the  property  of  the  lunatic  or  other  incompetent 
person,  or  a  special  guardian  appointed  in  the  action,  to  ex- 
ecute any  conveyance,  or  to  do  any  other  act,  which  is  nec- 
essary, in  order  to  carry  the  judgment  into  effect. 
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43  Abb.  K.       §  2348.  I/lm'dl890,   1893.]  In  either  of  the  foUowing 

^-  ''^-  c  .sjh  real  property,  or  a  term  eatate  or  other  interest  in  real 

l7Mito.3U.  j[)ropirty,  or  an  inchoate  right  of  dower  in  real  property, 

b.longino;  fo  an  iufant  or  a  person  incompetent  to  mauage 

Lis  afiaird  by  renson  of  lunacy,  idiccy  or  liabitnal  dmnken* 

ne  8,  may  be  s<>l.i,  conveyed,  mort^^ed,  released  or  leased, 

AS  prescribeil  in  the  following  sections  of  this  title: 

1.  Where  the  personal  property,  and  the  income  of  the 
real  property,  of  the  infant  or  incompetent  person,  are,  to- 
geth  r.  insufficient  for  the  payment  of  his  debts,  or  for  the 
maiotennnce  and  necessary  education  of  himself  and  his 
family. 


2.  Where  the  interests  of  the  infant  or  incompetent  person 
require  or  will  be  substantially  promoted  by  such  disposi- 
tion, on  account  of  the  real  property  or  term,  or  estate,  or 
other  interest  in  real  property  being  exposed  to  waste  or 
dilapi  iation;  or  being  wholly  unproductiye,  or  for  the  pur- 
pose of  raising  funds  to  preserve  or  to  ituprove  the  same, 
or  for  oi  her  peculiar  reasons,  or  on  account  of  other  pecu- 
liar circumstances. 


5  Dem.  272.  3.  Where  an  action  might  be  maintained  against  the  infant 
or  incompetent  person,  to  procure  a  judgment,  directing 
the  conveyance  of  the  real  property  or  interest  in  real  prop- 
erty,  as  prescribed  in  sections  twenty-three  hundred  and 
forty-five  and  twenty-three  hundred  and  forty-six  of  thia 
act. 


§  2349*  An  application,  in  either  of  the  cases  prescribed 
in  the  last  section,  must  be  made  by  the  petition  of  the  gen- 
eral guardian,  or  the  guardian  of  the  property  of  the  iulant; 
or  by  tbe  committee  of  the  property  of  the  Inuatic  or  other 
in  ;<>mp.^tent  person;  or  by  any  relative,  or  other  person,  in 
behiilf  of  either.  Where  the  application  is  in  behalf  of  an 
iufant  <f  the  age  of  fourteen  years  or  upwards,  tbe  infant 
must  join  therein.  Where  the  application  is  made  to  tbe 
supreme  court,  the  petition  must  oe  presented  at  a  term 
held  within  the  judicial  district^  in  which  the  property  or  a 
pari  thereof,  is  situated. 


§  2360.  [i4m*d  1893.]  The  petition  must  be  verified  in 
like  manner  as  a  verified  pleading  in  an  action  in  the  supreme 
c  >urt.  It  must  set  forth  the  |[rounds  of  the  applicdtiou; 
and  in  a  C'»se  specified  in  subdivisions  first  and  second  of 
the  last  section  but  one,  other  than  a  case  where  thd  applica- 
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tion  is  made  for  the  B.nle  of  an  undivided  interest  of  tbe  in- 
fant or  in -ompetect  person  in  one  or  more  parcels  of  land 
in  order  to  avoi  I  an  action  of  partition  on  tbe  pnrt  of  bis 
co-lenanis,  it  mast  also  htate  the  particulars  and  valae  of  the 
real  and  personal  property,  aud  the  amount  of  the  incoire 
of  the  infant  or  incompetent  person;  the  disposition  which 
has  bef  n  made  of  his  personal  property,  and  an  nccoant  of 
tbe  debts  or  demands,  if  any,  existing  against  his  estate. 
In  the  case  above  specified  where  the  application  is  made 
for  the  sa'e  of  an  nndivideJ  interest  of  the  infant  or  incom- 
petent person,  tbe  petition  mnst  state  th>  particulars  and 
yalne  of  the  real  property  in  respect  to  which  a  sale  is 
desired. 


§  2351-  [Am*d  1893.]  An  application  to  sell,  mortgage, 
or  lease  real  property,  or  an  inteiest  in  real  property,  of  a 
lunatic,  idiot,  or  habitu  1  drunkard,  cannot  be  granted,  un- 
less a  committee  of  his  property  has  been  appointed.  Upon 
BuSh  an  application,  if  it  is  made  by  the  committee,  Uie  court 
must  make  an  order,  directing  him  to  file  with  the  clerk  a 
bond,  in  such  an  form,  in  such  a  amount,  and  with  such 
sureties,  as  it  directs,  oonditionel  fr  the  faithful  discharge 
of  his  trust ;  for  the  paying  over  and  investing  of,  and 
accounting  for,  all  jnoney  received  by  him  in  the  spec^ial 
proceeding,  according  to  the  direction  of  any  court  having 
authority  to  give  directions  in  the  premises;  and  for  the 
observance  of  the  directions  of  the  court,  in  relation  to  tbe 
trust.  If  the  application  is  made  by  any  other  person,  an 
order  must  be  made  thereupon,  requiring  the  committee  to 
show  cauKO  why  he  should  not  file  such  a  bond.  If,  after 
hearing  the  committee,  the  court  is  of  opinion,  that  th^  re  is 
probable  cause  for  granting  the  application,  it  may  make  an 
order,  requiring  the  committee  to  file  such  a  bond;  or,  if 
the  committee  so  elects,  or  fails  to  file  the  bond  as  directed 
in  the  order,  it  may  appoint  a  suitable  person  to  be  the 
special  guariUan  of  the  incompetent  person,  with  respect  to 
the  proceedings ;  who  must  therenpon  file  such  a  bond. 
Where  an  amplication  is  made  to  relense  an  inchoate  right  of 
dower,  apphcatiou  must  be  made  by  the  husband  of  the  luna- 
tic, itiiot  or  habitual  drunkard  ana  may  be  made  before  or 
after  a  committee  has  been  appointed.  1  be  court  may  ap- 
point the  husband  special  guardian,  and  he  must  file  a  bond 
as  herein  provided. 


§  2352*  [Am\l  1893.]  Upon  an  application  to  sell,  mort- 
gage  or  lease  real  property  or  an  interest  in  real  property  of 
an  infant,  the  court  must  appoint  a  suitable  pers*  n  to  be 
the  special  guardian  of  the  infant  with  respect  to  the  pro* 
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ceediDgs,  who  must  thereupon  £Ie  with  the  clerk  a  bond  aa 
prescribed  in  the  last  section.  Any  trasi  c  mj.any  author- 
ized by  the  laws  of  this  State  to  act  as  general  guardiau  of 
estate  of  an  iufant  without  giving  security  may  be  appointed 
such  special  guardi  m  and  in  such  case  the  court  in  the  order 
of  appointment  may  dispense  with  the  giving  and  filing  of 
any  such  bonds. 

28  Abb.  N.        §  2363.  Upon  a  breach  f  f  the  condition  of  a  bond,  giyen 
C.  16.    '         as  prescribed  in  either  ot  the  last  two  sections,  the  conrt 

must  direct  it  to  be  prosecuted  for  the  benefit  of  the  person 

injured. 

f  2364.  lAm*d  1893  ]  Upon  the  presentation  of  th^ 
petition,  and  the  filing  of  the  bond,  where  the  filing  it 
such  a  bond  shall  be  necessary,  the  court  must  make  an 
or  ler  app')inting  a  suitable  person  a  referee  to  inquire 
into  the  meriis  of  the  ai>p'ication.  The  referee  must  ex- 
amine into  the  truth  of  the  allegations  of  the  petition ; 
hear  the  allegatioos  and  proofs  of  all  persons  interested  in 
the  prop^-riy,  or  otherwise  interested  in  the  application;  a*  d 
report  his  opinion  thereui.on,  together  with  the  testimony 
with  all  convenient  speed. 

§  2365.  [Am*d  1893.]  Upon  the  filing  of  the  referee's 
Te[)ort,  and  after  examining  into  the  matter,  the  court  must 
make  a  final  order  upon  the  application.  In  a  proper 
case  a  final  order,  confirming  the  referee's  report,  must 
direct  t'latther  alpropeityorterni,  estate  or  otherinterestin 
real  proneity,  or  a  part  thereof  or  en  id.  hoate  light  of  d  'Wer 
therein,  as  is  necessary,  or  as  justice  reqiures,  the  mortgage, 
let  for  a  terra  of  years,  sold,  released,  ox  conveyed  by  tne 
special  guardian  appointed,  as  prescribed  in  this  title,  or  by 
tne  committ  e  of  the  property  of  the  lunatic  or  other  incom- 
petent person.  The  fin;il  order  must  also  contain  such  di- 
rections respecting  the  time,  manm  r  and  conditions  of  the 
6  lie,  release  or  conveyance  directed  thereby  as  the  court 
thinks  proper  to  insert  therein. 


§  2356.  [/4m'dl893]  Before  a  sale,  mortgage,  release, 
or  I'^ase  cm  be  made  pursuant  to  the  final  order,  the  special 
ganrdiAU  or  the  committee  musteut  r  into  an  agreement 
therefor,  subject  to  the  approval  of  the  court;  and  must  re- 
port the  agreement  to  the  c  >urt  under  oath.  Upon  the  con- 
firmation thereof  by  the  order  of  the  c  >urt,  he  must  execute, 
as  directed  by  the  court,  a  deed,  mortgage,  reU-ase  or 
lease.  Where  the  final  ordor  directs  the  execution  of  a 
()onveyance  in  the  first  instance,  for  the  purpose  of  ful- 
filling a  contract,  or  because  the  property  is  held  by  way  of 
mortgage,  or  in  trust  only,  the  guardian  or  committee,  eze- 
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INCOMPETENT'S  REAL  PROPERTY.  20U 

§§  2357-2359 

ou  iog  the  conveyance  must  report  the  conveyance  to  the 
conrt,  under  oath. 

§  2357»  Roal  property,  or  an  interest  in  real  property, 
shall  not  be  sold,  leasv^d,  or  mortgaged,  as  prescribed  in 
this  title,  contrary  to  the  provisions  of  a  will,  by  whicli 
it  was  devised,  or  of  a  conveyance  or  other  instrament,  by 
which  it  was  transferred,  to  the  infant  or  incompetent 
person. 

§  2358*  [Am*d  1893.]  A  deed,  mortgage,  release  of  an 
inchoate  right  of  dower,  or  lease  made,  in  good  faith,  as 
prescribed  in  this  title  either  upon  an  application  in  be- 
half of  the  infant  or  an  incompetent  person,  or  pursuant  to 
the  directions  contained  in  a  iudgment  rendered  against 
him,  has  the  same  validity  and  effect,  as  if  executed  by  the 
parson,  in  whose  behalf  it  was  executed,  and  as  if  tbe  infant 
was  of  full  a^e  or  the  luoatic,  idiot,  or  habitual  drunkard 
was  of  sound  mind  and  competent  to  manage  bis  or  her 
affairn;  and  a  release  of  an  inchoate  right  of  doweras  a-iti.or. 
ized  by  this  title  shall  hnve  the  same  effect  as  if  the  wife 
ha  I  j  aaed  with  the  husband  in  a  deed  or  conveyance  of  the 
property  affected  thereby  and  had  duly  acknowledged  the 
same  in  the  manner  required  by  law  to  pa->s  the  estate  of 
married  women. 

§  2369.  [Am*d  1S92.]  A  sale  of  real  property  or  of  an  IAON.Y.ja^ 
interest  in  real  property  of  an  infant  or  incompetent  per- 
son, made  as  prescribed  in  this  title,  does  not  give  to  tbe 
infant  or  incompetent  person  any  other  or  greater  interest 
in  the  proceeds  of  the  sale  than  he  or  she  had  in  the 
property  or  interest  soM.  Those  proceeds  are  deemed 
property  of  the  same  nature  as  the  est  -te  or  interest  sold, 
until  the  infant  arrives  at  full  age  or  the  incompetency  is 
removed.  If  the  infant  should  die  bjfore  arriving  at  full 
age,  or  the  incompetent  person  should  die  before  "the  incom- 
petency is  re  noved  not  leaving  any  personal  property  or 
not  leavi'-g  sufficient  personal  pr  'perty  to  pay  funeral  ex- 
penses and  expenses  that  maybe  necessary  or  necessarily 
incurred,  then  in  either  or  each  case  the  proceeds  are  to 
be  deemed  personal  property  so  far  as  may  be  uece.<-snry  to 
pay  the  funeral  and  other  necessary  expenses.  The  pro- 
ceeds are  to  be  paid  upon  order  of  the  surrogate's  court  or 
court  having  jurisdiction  of  the  estate  of  deceas  d,  to  an 
administrator  appointed  by  tbe  surrogate  to  administer 
upon  decedent*H  estate,  and  after  paying  all  funeral  ex- 
pense? and  expenses  of  administration  and  any  indebted- 
ness, the  remainder,  if  any  there  be,  shall  upon  the  order  of 
the  surrogate,  be  paid  into  the  hands  of  tbe  trustee  who 
held  the  same  to  be  distributed  as  the  law  directs.  This  act 
is  to  include  tbe  said  proceeds  of  any  infant  or  incompetent 
person  that  has  died  prior  to  this  amendment,  the  proceeds 
now  remaining  in  the  hands  of  a  trustee. 


Digitized  by  VjOOQ  IC 


2046      INCOMPETENT'S  REA.L  PROPERTY.  §§2360-2362 

§  2360  From  the  time  of  the  filing  of  &  petition,  by 
or  m  behalf  of  an  infant,  praying  for  a  i  order  directing  a 
oonveyanoe,  or  a  sale,  mortgage,  or  lease  of  his  real  prop- 
erty, or  of  an  interest  in  real  property,  the  infant  is  con- 
sidered a  ward  of  the  court,  witn  respeot  to  that  real  prop- 
erty or  interest,  and  the  income  and  proceeds  thereof. 


§  2361.  [4m'(il890,  1893.]  The  court  must,  by  order, 
direct  the  disposition  of  the  proceeds  of  such  a  sale,  mort- 
gage or  leise.  It  must  direct  the  investment  of  any  portion 
thereof  belonging  to  the  infant  or  incompetent  person, 
which  is  not  needed  for  the  payment  of  debts,  or  the  safe- 
keep'ng  or  the  immediate  maintenance  and  education  of 
himself  or  his  family,  or  for  the  preservation  or  improve- 
ment of  his  real  property  or  his  interest  in  red  property. 
It  ma  t  require  a  report,  under  oath,  of  the  disposition  and 
inv'stoQenb  thereof,  to  be  male  as  soon  as  practicable, 
and  must  compel  periodical  accounts  to  be  rendered  there- 
after, by  Huch  person,  who  is  intrusted  with  the  proceeds, 
or  any  part  therrof.  Where  an  inchoate  right  of  dower  is 
released  as  prescribed  in  this  title,  the  court  shall  make  an 
order  requiring  one- third  of  the  amount  realized  on  the  sale 
of  the  property  to  which  the  inchoate  right  of  dower  at- 
tached to  be  invested  by  the  spe  ial  guardian,  or  paid 
into  the  court  to  be  held  for  the  benefit  of  the  husband 
daring  his  life  and  upon  his  death  for  the  benefit  of  the 
wife  dnriog  her  life,  or  the  court  may  direct  snid  nmount 
to  be  paid  to  the  husbnnd  upon  his  giving  a  bond  in  the 
penalty  of  at  le  st  double  the  amount  so  recived  for  such 
release  with  at  least  two  sureties  'who  shall  justify  in  double 
the  amount  of  such  penalty,  conditioned  for  the  repayment 
as  the  court  shall  direct  by  his  executors  or  administrators 
of  such  amount  upon  the  death  of  the  husband. 

§  2362*  Where  the  real  property,  or  the  estate,  term, 
or  other  interest  in  real  property,  directed  to  be  sold,  is 
subject,  absolutely  or  contingently,  to  a  right  of  dower,  or 
an  estate  for  life,  or  is  subject  to  an  estate  for  years,  in  the 
whole  or  any  part  thereof,  the  person,  having  the  prior 
right  or  estate,  may  manifest  in  writing  his  consent,  either 
to  receive,  from  the  proc>  eds  of  the  sale,  a  gross  sum,  to 
be  fixed  according  to  the  principles  of  law  applicable  to  an- 
nuities,  in  satisfaction  of  his  right  or  estate;  or  to  have  a 
proportionate  sh  re  of  the  proceeds  of  the  sale  invested, 
and  the  interest  thereof  paid  to  him,  from  the  time  of  tiie 
investment,  or  of  the  commencement  of  his  right  or  estate, 
as  justice  reqiires,  until  the  deterniination  of  his  right  or 
estate.  Upon  filing  the  consent  with  the  clerk,  the  final 
order  may,  in  the  disQretioA  •t  th^  court,  direct  a  sal©  of 
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the  entire  property,  to  which  the  right  or  estate  attaches. 
In  such  a  case,  the  court  must,  after  the  sale,  ascertain  the 
value  of  the  right  or  interest  of  the  person  so  consenting ; 
and  the  final  order  must  either  direct  the  payment,  from 
the  proceeds  of  the  sale,  of  the  gross  sum  so  ascertained  as 
the  value,  or  the  investmcDt  of  a  just  proportion  of  the 
proceeds,  and  the  payment  to  him  of  the  interest  thereof. 
But  such  a  gross  sum  shall  not  be  paid,  nor  shall  such  an 
investment  be  made,  until  an  effectual  release  of  the  right 
or  estate  of  the  person  so  consenting,  executed  to  the  satis- 
faction of  the  court,  and  duly  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  bi  recorded  in  the 
county,  has  been  filed  with  the  clerk. 

§  2868.  Where  the  Interest  of  the  infant,  or  of  the 
lunatic  or  other  incompetent  person,  consists  of  a  right 
of  dower,  or  an  estate  for  life,  or  for  years,  the  final  order 
may  authorize  the  special  guardian  or  committee  to  join, 
with  the  person  or  persons  holding  the  reversionary  estate, 
in  a  conveyance  of  the  property  to  which  the  interest  at- 
taches, so  as  to  release  the  nght  of  dower,  or  fully  convey 
the  particular  estate,  on  receiving,  from  the  proceeds  of  the 
sale,  a  gross  sum,  in  satisfaction  of  that  interest,  or  a  pro- 
portionate part  of  the  proceeds,  to  be  invested  until  the  de- 
termination of  the  particular  estate  ;  and,  in  either  case,  to 
be  ascertained  as  prescribed  in  the  last  section.  Where  a 
proportion  of  the  proceeds  is  so  received  bv  the  guardian  or 
committee,  for  investment,  the  final  order  must  provide 
for  the  investment  thereof,  until  the  determination  of  the 
particular  estate  ;  and  then  for  the  payment  thereof  to  the 
X)er8on  entitled  thereto. 

§  2864.  In  the  application  of  money,  arising  from  a 
sale,  mortgage,  or  lease,  made  for  the  purpose  of  paving 
debts,  as  prescribed  in  this  title,  the  special  ^ardian  of  the 
infant,  or  the  committee  of  tlie  property  of  the  incompetent 
person,  must  pay  all  debts,  in  equal  proportion,  without 
giving  a  preference  to  a  debt  founded  upon  a  specialty,  or 
upon  which  Judgment  has  been  taken. 

TITLE  Vin. 

Arlntrationi* 
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^  Arbitrations.        §§2866-^^66 

I  2888.  Bffect  of  party's  death,       %  8884.  Liability    of    party  who 
lunacy,   etc.;    proceed-  revokes, 

ings  thereopoD.  2885.  Limitation     of   recover/ 

2888.  BeTocatiouofsnbmlBSion.  against  him. 

2886.  Application  of  this  title. 

§  2865.  A  submission  of  a  controversy  to  arbitration 
cannot  be  made,  either  as  prescribed  in  this  title  or  oiher- 
•wise,  in  either  of  the  following  cases : 

1  Where  one  of  the  parties  to  the  controversy  is  an  in- 
fant, or  a  person  incompetent  to  manage  his  affairs,  by  rea- 
son of  lunacy,  idiocy,  or  habitual  drunkenness. 

2.  Where  the  controversv  arises  respecting  a  claim  to  an 
estate  in  real  property,  in  fee  or  for  lite. 

But  where  a  person,  capable  of  entering  into  a  submis- 
sion, has  knowingly  entered  into  the  same  with  a  person 
incapable  of  so  doing,  as  prescribed  in  subdivision  first  of 
this  section,  the  objection,  on  the  ground  of  incapacity, 
can  be  taken  only  in  behalf  of  the  person  so  incapacitated. 
And  the  second  subdivision  of  this  section  does  not  prevent 
the  submission  of  a  claim  to  an  estate  for  years,  or  other 
interest  for  a  term  of  years,  or  for  one  year  or  less,  in  real 
property ;  or  of  a  controversy  respecting  the  partition  of 
real  property  between  joint  tenants  or  tenants  in  common  ; 
orof  a  controversy  respecting  the  boimdarles  of  lands,  or 
the  admeasurement  of  dower. 
26  Hun,  447.  §  2866.  Except  as  otherwise  prescribed  in  the  last  sec- 
66  N.Y.m  tion,  two  or  more  persons  may,  by  an  instrument  in  writ- 
137N.T.290.  jjj^^  ^j^jjy  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded,  submit,  to  the  arbitration 
of  one  or  more  arbitrators,  any  controversy,  existing  be- 
tween them  at  the  time  of  the  submission,  which  might  be 
the  subject  of  an  action.  They  may,  in  the  submission, 
agree  that  a  judgment  of  a  court  of  record,  specified  in  the 
instrument,  shall  be  rendered  upon  the  award,  made  pur 
suant  to  the  submission.  If  the  supreme  court  is  thus 
specified,  the  submission  may  also  specify  the  county  in 
which  the  judgment  shall  be  entered .  If  it  does  not,  the 
judgment  may  be  entered  in  any  county. 

§2867.  Where  a  submission  is  made  as  prescribed  in 
this  title,  an  additional  arbitrator  or  an  umpire  cannot  be 
selected  or  appointed,  unless  the  submission  expressly  so 
provides.  Where  a  submission,  made  either  as  prescnbed 
in  this  title  or  otherwise,  provides  that  two  or  more  arbi- 
tratorSu  therein  desi^ated,  may  select  or  appoint  a  person 
as  an  additional  arbUrator  or  as  an  umpire,  the  selection  or 
appointment  must  be  in  writing.  An  additional  arbitrator 
or  umpire  must  sit  with  the  original  arbitrators,  upon  the 
hearing.  If  testimony  has  been  taken  before  his  selection 
or  appointment,  the  matter  must  be  reheaitJ,  unless  a  re- 
heanng  is  waived  in  the  submission,  or  by  the  subsequent 
written  consent  of  the  parties,  or  their  attorneys. 

S  2868.  Subject  to  the  terms  of  the  submission,  if  any 
are  specified  therein,  the  arbitrators,  selected  as  prescribed 
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in  this  title,  must  appoint  a  tirae  and  place  for  the  hearing 
of  the  matter  suhmitted  to  them  ;  and  must  cause  notice 
thereof  to  be  given  to  each  of  the  parties.  The^,  or  a 
majority  of  them,  may  adjourn  the  hearing  from  time  to 
time,  upon  the  application  of  either  party,  for  good  cause 
shown,  or  upon  their  own  motfon  ;  but  not  beyond  the  day 
fixed  in  the  submission  for  rendering  their  award,  unless 
the  time  so  fixed  is  extended  by  th;j  written  consent  of  the 
parties  to  the  submission,  or  their  attorneys. 

§2869.  Before  hearing  any  testimony,  arbitrators  134N.T.85, 
selected  either  as  prescribed  in  this  title  or  otherwise  must 
be  sworn,  by  an  officer  designated  in  section  eight  hundred 
and  forty-two  of  this  act,  faithfully  and  fairly  to  hear  and 
examine  the  matters  in  controversy,  and  to  make  a  just 
award,  according  to  the  best  of  their  understanding ;  unless 
the  oath  is  waiv^,  by  the  written  consent  of  the  parties  to 
the  submission,  or  their  attorneys. 

a  2370.  The  arbitrators,  selected  either  as  prescribed  in 
title,  or  otherwise,  or  a  majority  of  them,  may  require 
any  person  to  attend  before  them  as  a  witness  ;  and  they 
have,  and  each  of  them  has,  the  same  powers,  with  respect 
to  all  the  proceedings  before  them,  which  are  conferred, 
by  the  provisions  of  title  second  of  chapter  ninth  of  this 
act,  upon  a  board,  or  a  member  of  a  board,  authorized  bjr 
law  to  hear  testimony. 

^8871.  All  the  arbitrators,  selected  as  prescribed  in  86Him,4A; 
this  title,  must  meet  together,  and  hear  all  the  allegations 
and  proofs  of  the  parties  ;  but  an  award  by  a  majority  of 
them  is  valid,  unless  the  concurrence  of  all  is  expressly 
required  in  the  submission.  Unless  it  is  otherwise  exi)re.»-sly 
provided  in  the  submission,  the  award  may  require  the 
payment,  by  either  party,  of  the  arbitrators'  fees,  not  ex- 
ceeding the  fees  allowed  to  a  like  number  of  referees  in 
the  supreme  court ;  and  also  their  expenses. 

^  2878.  To  entitle  the  award  to  be  enforced,  as  pre-  iWN.Y.sfi. 
scribed  in  this  title,  it  must  be  in  writing  and.  w  ithin  the 
time  limited  in  the  submi^^sion,  if  any,  subscribed  by  the 
arbitrators  making  it ;  acknowledged  or  proved,  and  cer- 
tified, in  like  manner  as  a  deed  to  be  recorded  ;  and  either 
filed  in  the  office  of  the  clerk  of  the  court,  in  which,  by 
the  submission,  judgment  is  authorized  to  be  entered  upon 
the  award,  or  delivered  to  one  of  the  parties,  or  hisattomey. 

§  8373.  At  any  time  within  one  year  after  the  award  is 
made,  as  presorii)ed  in  the  lust  section,  any  party  to  the 
submis'^ion  may  apply  to  the  court,  specilied  in  the  sub- 
mission, for  an  order  confirming  the  award ;  and  there- 
upon the  court  must  grimt  such  an  order,  unless  the  award 
is  vacated,  modified,  or  corrected,  as  prescribed  in  the  next 
two  sections.  Notice  of  the  motion  must  be  served,  upon 
the  adverse  party  to  the  submission,  or  his  attorney,  as 
prescribed  by  law  for  service  of  notice  of  a  motion  upo4 
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an  attorney  in  an  action  in  the  same  eourt  In  the  supreme 
court,  the  motion  must  be  made  within  the  ludicial  district, 
embracing  the  county  where  the  judgment  is  to  be  entered. 
137K.Y.290.  §2374.  In  either  of  the  following  cases,  the  court, 
specified  in  the  submission,  must  make  an  order  vacating 
the  award,  upon  the  application  of  either  party  to  the  sub- 
mission : 

1.  Where  the  award  was  procured  by  corruption,  fraud, 
or  other  undue  means. 

2.  Where  there  was  evident  partiality  or  corruption  iu 
the  arbitrators,  or  either  of  them. 

8.  Where  the  arbitrators  were  guilty  of  misconduct,  in 
refusing  to  postpone  the  hearing,  upon  sufficient  cause 
shown,  or  in  refusing  to  hear  evidence^  pertinent  and 
material  to  the  controversy  ;  or  of  any  other  misbehavior, 
by  which  the  rights  of  any  party  have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so 
imperfectly  executed  them,  that  a  mutual,  final,  and  defin* 
ite  award,  upon  the  subject  matter  submitted,  was  not 
made. 
187N.Y.296.  Where  an  award  is  vacated,  and  the  time,  within  which 
the  submission  requires  the  award  to  be  made,  has  not  ex- 
pired, the  court  may,  in  its  discretion,  direct  a  rehearing  by 
the  arbitrators. 

§  8876.  In  either  of  the  following  cases,  the  court, 
specified  in  the  submission,  must  make  an  order  modifying 
or  correcting  the  award,  upon  the  application  of  either 
party  to  the  submission : 

1.  Where  there  was  an  evident  miscalculation  of  figures, 
or  an  evident  mistake  in  1  be  description  of  any  person, 
thing,  or  property,  referred  to  in  the  award 

2.  Where  the  arbitrators  have  awarded  upon  a  matter 
not  submitted  to  them,  not  affecting  the  merits  of  the 
decision  upon  the  matters  submitted. 

3.  Where  the  award  is  imperfect  in  a  matter  of  form,  not 
affecting  the  mcrit^j  of  the  controversy,  and,  if  it  had  been 
a  referee  s  report,  the  defect  could  have  been  amended  or 
disregarded  by  the  court. 

The  order  may  modify  and  correct  the  award,  so  as  to 
effect  the  intent  thereof,  and  promote  justice  between  the 
parties. 

§  8876.  Notice  of  a  motion  to  vacate,  modify,  or  cor- 
rect an  award,  must  be  served  upon  the  adverse  party  to 
the  submission,  or  his  attorney,  within  three  months  after 
the  awai-d  is  filed  or  delivered,  as  prescribed  by  law  for 
service  of  notice  of  a  motion  upon  an  attorney  in  an  action. 
For  the  pui  poses  of  the  motion,  any  judge,  who  might 
make  an  order  to  stay  the  proceedings  in  an  action  brought 
in  the  same  court,  may  make  an  order,  to  be  served  with 
the  notice  of  motion,  staying  the  proceedings  of  the  adverse 
party  to  enforce  the  award. 

g  8877.  Where  the  court  vacates  an  award,  costs,  not 
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exceeding  twenty-five  dollars  and  disbursements,  may  be 
awarded  to  the  prevailing  party  ;  and  the  payment  thereof 
may  be  enforced,  in  like  manner  as  the  payment  of  cobts 
upon  a  motion  in  an  action. 

§  8878.  Upon  the  granting  of  an  order,  confirming, 
modifying,  or  correcting  an  award,  judgment  may  be 
entered  in  conformity  therewith,  as  upon  a  referee's  report 
in  an  action,  except  as  is  otherwise  prescribed  in  this 
title.  Costs  of  the  application,  and  of  the  proceedings 
subsequent  thereto,  not  exceeding  twenty-five  dollars  and 
disbursements,  may  be  awarded  by  the  court,  in  its  dis- 
cretion. If  award^,  the  amount  thereof  must  be  included 
in  the  judgment. 

i$  8879*  Immediately  after  entering  Judgment,  the  clerk 
must  attach  together  and  file  the  following  papers,  which 
constitute  the  jud^ent  roll : 

1.  The  submission  ;  the  selection  or  appointment,  if  any, 
of  an  additional  arbitrator,  or  umpire ;  and  each  written 
extension  of  the  time,  if  any,  within  which  to  make  the 
award. 

2.  The  award. 

8.  Each  notice,  affidavit,  or  other  paper,  used  upon  an 
application  to  confirm,  modify,  or  correct  the  award,  and  a 
copy  of  each  order  of  the  cour^  upon  such  an  application. 

4.  A  copy  of  the  judgment. 

The  judgment  may  be  docketed,  as  if  it  was  rendered  in 
an  action. 

§  8380.  The  judgment  so  entered  has  the  same  force  and 
effect,  in  all  respects,  as,  and  is  subject  to  all  the  provisions 
of  law  relating  to,  a  judgment  in  an  action  ;  and  it  may  be 
enforced,  as  if  it  had  been  rendered  in  an  action  in  the  court 
in  which  it  is  entered. 

§  888  !•  An  appeal  may  be  taken  from  an  order  vacat-  b  oii^  f^ 
ing  an  award,  or  from  a  judgnient  entered  upon  an  award,  S78. 
as  from  an  order  or  judgment  in  an  action.  The  proceed- 
ings upon  such  an  appeal,  including  the  judgment  there- 
upon, and  the  enforcement  of  the  judgment,  are  governed 
by  the  provisions  of  chapter  twelfth  of  this  act,  as  far  as 
tiiey  are  aoplicable. 

§  8388.  The  death  of  a  party  to  a  submission,  made 
either  as  prescribed  in  this  title  or  otherwise,  or  the  appoint- 
ment of  a  committee  of  the  person  ^r  property  of  such  a 
party,  as  prescribed  in  title  sixth  of  this  chapter,  operates 
as  a  revocation  of  the  submission,  if  it  occurs  before  the 
award  is  filed  or  delivered  ;  but  not  afterwards.  Where 
a  pjarty  dies  afterwards,  if  the  submission  contains  a  stipu- 
lation, authorizing  the  entry  of  a  judgment  upon  the  award, 
the  award  may  be  confirm^,  vacated,  modified,  or  cor* 
rected,  upon  the  application  of.  or  upon  notice  to,  his  exe» 
cutor  or  administrator,  or  a  temporary  administrator  of  his 
estate ;  or,  where  it  relates  to  real  property,  his  heir  or  do» 
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Tisee,  who  has  sacceededto  his  interest  in  the  real  property. 
Where  a  committee  of  the  property,  or  of  the  person,  of  a 
party,  is  appointed,  after  the  award  is  filed  or  delivered,  the 
award  may  be  confirmed,  vacated,  modified,  or  corrected, 
upon  the  application  of,  or  notice  to,  a  committee  of  the  prop- 
erty ;  hut  not  otherwise.  In  a  case  specified  in  this  section, 
8  judge  of  the  court  may  make  an  oraer,  extending  the  time 
within  which  notice  of  a  motion  to  vacate,  modify,  or  cor- 
rect the  award,  must  be  served.  Upon  confirming  an 
awaid,  where  a  party  has  died  since  it  was  filed  or  delivered, 
^e  court  must  enter  jud^ent  in  the  name  of  the  original 
party ;  and  the  proceedmgs  thereupon  are  the  same,  as 
where  a  party  dies  after  a  verdict. 

IB  ay.  Pro.  ^  8888,  A  submission  to  arbitration,  made  either  aspre- 
SiN  T  475.  ^^^^^  ^  ^^^'  ^^^^^  ^^  otherwise,  cannot  be  revoked  by  either 
party,  after  the  allegations  and  proofs  of  the  parties  have 
been  closed,  and  the  matter  finally  submitted  to  the  arbitra- 
tors for  their  decision.  A  revocation,  when  allowed,  must 
be  made  by  an  instrument  in  wiiting.  signed  by  the  revok- 
ing party,  or  his  authorized  agent,  and  delivered  to  the  arbi- 
trators, or  one  of  them ;  and  it  is  not  necessary,  in  any  case, 
that  the  instrument  of  revocation  should  be  under  seal. 
Any  party  to  a  submission  may  thus  revoke  it ;  whether  he 
is  a  sole  party  to  the  controversy,  or  one  of  two  or  more 
parties  on  the  same  side. 

87  Hun,  140.  §  2384.  Where  a  party  expressly  revokes  a  submission, 
made  either  as  prescribed  in  this  title  or  otherwise,  any 
other  party  to  the  submission  may  maintain  an  action 
against  him,  %nd  also  against  his  sureties,  if  any,  upon  the 
submission,  or  any  instrument  collateral  thereto,  in  which 
action  the  plaintiff  may  recover  all  the  costs  and  other  ex- 
penses, and  all  the  damages,  which  he  has  incurred  in  pre- 
Ekring  for  the  arbitration,  and  in  conducting  the  proceed- 
gs  to  the  time  of  the  revocation.  Either  of  the  arbitrators 
may  recover,  in  an  action  against  the  revoking  party,  his 
reasonable  fees  and  expenses, 

§  8386.  A  sum,  penalty,  forfeiture,  or  damages,  shall 
not  be  recovered  for  a  revocation  of  a  submission  to  arbitra- 
tion, made  either  as  prescribed  in  this  title  or  otherwise, 
except  as  prescribed  in  the  last  section ;  notwithstanding 
any  stipulated  damages,  penalty,  or  forfeitiure,  expressed 
in  the  submission,  or  in  any  instrument  collateral  thereto. 

J  I  2886.  This  title  does  not  affect  any  ngbt  of  action  in 
rmance,  disaffirmance,  or  for  the  modification  of  a  sub- 
mission, made  either  as  prescribed  in  this  title  or  otherwise, 
or  upon  an  instniment  collateral  thereto,  or  upon  an  award 
made  or  purporting  to  be  made  in  pursuance  Uiereof.  And, 
except  as  o  herwise  expressly  prescribed  therein,  this  title 
does  not  affect  a  submission,  made  otherwise  than  as  pre- 
scribed therein,  or  any  proceedings  taken  pursuant  to  such 
m  submission,  or  any  instrument  collateral  thereto. 
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TITLE  IX. 
Proceedings  to  foreclose  a  mortgage  by  advertisement, 

$  2887.  When  mortgage  may  be       %  2800.  Note  upon  record  of  mort- 
foreoloeed.  gag- 


2888.  Notice  of  sale;  how  given.  2i00.  D^anot  necessary. 

23^0.  Id.;  how  served.  2401.  Coets  allowed. 

2390.  Dat  J  of  county  clerk.  2403.  Expenses  allowed. 

2391.  Contents  of  notice  of  sale.  2403.  Taxation  thereof. 

1S892.  Sale:  how  postponed.  240-1.  Snrplos  money  to  be  paid 
2303.  Id. ;  how  conducted.  into  supreme  court. 

2894.  Mortgagee,  etc.,  may  pur-  2403.  Claimant  of  surplus  mon- 

chase.  ey  to  file  petition. 

2306.  Effect  of  Bale.  2406.  Application    for    surplus 
2396.  Affidavit  of  sale,  and  of  money. 

posting,    serving,   etc.,  2107.  Order  for  distribution. 

notices.  240S.  Limitation   of    last  four 
2897.  When  one  affidavit  suffi-  sections. 

ces;  printed  notice  to  2409.  Application  of  this  title 

be  annexed.  to    mortgages    to    the 

2396.  Affidavits    mav   be    filed  State. 

and  recordeo. 

§  2887.  A  mortgage  upon  real  property,  situated  with 
in  the  State,  containing  therein  a  power  to  the  mortgagee, 
or  any  other  person,  to  sell  the  mortgaged  property,  upon 
default  being  made  in  a  condition  of  Uie  mortgage,  may 
be  foreclosed^  in  the  manner  prescribed  in  this  title,  where 
the  following  requisites  concur  : 

1.  Default  has  been  mado  in  a  condition  of  the  mort- 
gage, whereby  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt 
secured  by  the  mortgage,  or  any  part  thereof ;  or,  if  such  an 
action  has  been  brought,  it  has  been  discontinued,  or  final 
judgment  has  been  rendered  therein  against  the  plaintiff, 
or  an  execution,  issued  upon  a  judgment  renderea  therein 
in  favor  of  the  plaintiff,  has  been  returned  wholly  or  partly 
unsatisfied. 

8.  The  mortgage  has  been  recorded  in  the  proper  book 
for  recording  mortgages,  in  the  county  wherein  the  prop- 
erty is  situated. 

§2S88.  [Am'd  ISdi,)  The  person  entitled  to  execnte  the 
power  of  sale,  mast  give  notice,  in  the  following  manner, 
tuat  the  mortgage  will  be  forecloged,  by  a  sale  of  the  more- 
gaged  property,  or  a  part  thereof,  at  a  time  and  place  speci- 
fied in  the  notice : 

1.  [Am*d  1894,  amendment  to  take  effect  September  1,  1894.] 
A  copy  (»f  the  notice  must  be  publislied  at  least  once  in  each 
of  the  twelve  weeks  immediately  preceding  the  day  of  sale 
in  a  newspaper  publi-^hed  in  the  county,  or  in  a  municipal 
corporation,  a  part  of  which  is  "within  the  county,  in  wUioh 
the  property  to  be  sold  or  a  part  thereof  is  situated. 

2.  A  copy  of  the  notice  must  be  fastened  up,  at  least 
dghty-four  days  before  the  day  of  sale,  in  a  conspicuous 
place,  at  or  near  the  entrance  of  the  building,  where  the 
county  court  of  each  county,  wherein  the  property  to  be 
Bold  is  situated,  is  directed  to  be  held ;  or,  if  there  are  two 
or  more  such  buildings  in  the  same  county,  then  in  a  like 
place,  at  or  near  the  entrance  of  the  building  nearest  to  the 
property ;  or,  in  the  city  and  county  of  New  York,  in  a    , 
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like  place,  at  or  near  the  entrance  of  the  buildmg,  where 
the  court  of  common  pleas  for  that  city  and  county  is  di- 
rected by  law  to  be  held. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty- 
four  days  before  the  day  of  sale,  to  the  clerk  of  each  county, 
wherein  the  mortgaged  property,  or  any  part  thereof,  is 
situated. 

4.  A  copy  of  the  notice  must  be  served,  as  prescribed  in 
the  next  section,  upon  the  mortgagor,  or,  if  he  is  dead,  upon 
his  executor  or  administrator.  A  copy  of  the  notice  may 
also  be  served,  in  like  manner,  upon  a  subsequent  grantee 
or  mort^gee  of  the  property,  whose  conveyance  was  re- 
corded, in  the  proper  office  for  recording  it  in  the  county, 
at  the  time  of  the  first  publicadon  of  the  notice  of  sale ; 
upon  the  wife  or  widow  of  the  mortgagor,  and  the  wife  or 
widow  of  each  subsequent  grantee,  whose  conveyance  was 
so  recorded,  then  having  an  inchoate  or  vested  right  of 
dower,  or  an  estate  in  dower,  subordinate  to  the  lien  of  the 
mortgage ;  or  upon  any  person,  then  having  a  lien  upon  the 
property,  subsequent  to  the  mortgage,  by  virtue  of  a  judg- 
ment or  decree,  duly  docketed  in  the  county  clerk's  office 
and  constituting  a  specific  or  general  lien  upon  the  property. 

The  notice,  specified  in  this  section,  must  be  subscribed 
by  the  person  entitled  to  execute  the  power  of  sale,  unless 
his  name  distinctly  appears  in  the  body  of  the  notice,  in 
which  case,  it  may  be  subscribed  by  his  attorney  or  agent 

§  8889«  Service  of  notice  of  the  sale,  as  prescribed  in 
subdivision  fourth  of  the  last  section,  must  be  made  as 
follows : 

1.  [Am'd  1887.]  Upon  the  mortgagor,  his  wife,  widow, 
executor  or  administrator,  or  a  subsi^uent  grantee  of  (he 
property,  whose  conveyance  is  upon  record,  or  his  wife  or 
widfow,  by  delivering  a  copy  of  the  notice,  as  prescribed  in 
article  first  of  title  first  of  chapter  fifth  of  this  act,  for  de- 
livery of  a  copy  of  the  summons  in  order  to  make  personal 
service  thereof  upon  the  person  to  be  served,  or  by  leaving 
such  a  copy,  addressed  to  the  person  to  be  served,  at  his 
dwelling-house  with  a  person  of  suitable  age  and  discretion, 
at  least  fourteen  days  before  the  day  of  sale.  If  said 
mortgagor  is  a  foreign  corporation,  or  being  a  natural  per- 
son, he,  or  his  wife,  widow,  executor  or  administrator,  or  a 
subsequent  grantee  of  the  property  whose  conveyance  is 
upon  record,  or  his  wife  or  widow,  is  not  a  resident  of  or 
within  the  State,  then  service  thereof  may  be  made  upon 
them  in  like  manner  without  the  state,  at  least  twenty-eight 
days  prior  to  the  day  of  sale. 

2.  Upon  any  other  person,  either  in  the  same  method,  or 
by  depositing  a  copy  of  the  notice  in  the  post-office,  prop- 
erly enclosed  in  a  post  paid  wrapper,  directed  to  the  person 
to  DC  served,  at  his  place  of  residence,  at  least  twenty-eight 
days  before  the  day  of  sale. 

§  8890.  A  county  clerk,  to  whom  a  copy  of  a  notice  of 
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sale  is  delivered,  as  prescribed  in  subdiyision  third  of  the  last 
section  but  one,  must  forthwith  affix  it  in  a  book,  kept  in 
his  office  for  tliat  purpose ;  must  make  and  subscribe  a 
minute,  at  the  bottom  of  the  copy,  of  the  time  when  be 
received  and  affixed  it ;  and  must  index  the  notice  to  the 
name  of  the  morgagor. 
§  2891.  The  notice  of  sale  must  specify  : 

1.  The  names  of  the  mortgagor,  of  the  mortgagee,  and 
of  each  assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and 
the  place  where,  it  is  recorded. 

8.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the 
time  of  the  first  publication  of  the  notice  ;  and,  If  any  sum 
secured  by  the  mortgage  is  not  then  due,  the  amount  to 
become  due  thereupon. 

4.  A  description  of  the  mortgaged  property,  conforming 
substantially  to  that  contained  m  the  mortgage. 

§  2898.  The  sale  may  be  postponed,  from  time  to  time. 
In  that  case,  a  notice  of  the  pc«tponement  must  be  published, 
as  soon  as  practicable  thereafter,  in  the  newspaper  in  which 
the  original  notice  was  published  ;  and  the  publication  of 
the  original  notice,  ana  of  each  notice  of  postponement, 
must  be  continued,  at  least  once  in  each  week,  untill  the 
time  to  which  the  sale  is  finally  postponed* 

§  2898*  The  sale  must  be  at  public  auction,  in  the  dav-  51  Hiiii«4EA 
time,  on  a  day  other  than  Sunday  or  a  public  holiday,  in 
the  county  in  which  the  mortgaged  property,  or  a  part 
thereof,  is  situated ;  except  that,  where  the  mortgage  is  to 
the  people  of  the  State,  the  sale  may  be  made  at  the  capitoL 
If  the  property  consists  of  two  or  more  distinct  farms, 
tracts,  or  lots,  they  must  be  sold  separately  ;  and  as  man^ 
only  of  the  distinct  farms*  tracts,  or  lots,  shall  be  sold,  as  it 
is  necessary  to  sell,  in  order  to  satisfy  the  amount  due  at  the 
time  of  the  sale,  and  the  costs  and  expenses  allowed  by  law. 
But  where  two  or  more  buildings  are  situated  upon  the 
same  city  lot,  and  access  to  one  is  obtained  through  the 
other,  they  must  be  sold  together, 

§  2894.  The  mortgagee,  or  his  assignee,  or  the  legal  rep- 
resentative of  either,  may,  fairly  and  in  good  faith,  pur- 
chase the  mortgaged  property,  or  any  part  thereof,  at  the 
sale. 

§  2896.  [Am*d  1889.]  A  sale,  made  and  conducted  as 
prescribed  in  this  title,  to  a  purchaser  in  good  faith,  is 
equivalent  to  a  sale,  pursuant  to  judgment  in  an  action  to 
foreclose  a  mortgage,  so  far  only  as  to  be  an  entire  bar  of 
all  claim  or  equity  of  redemption,  upon,  or  with  respect  to 
the  property  sold,  of  each  of  the  following  persons  : 

1.  The  mortgagor,  his  heir,  devisee,  executor  or  admin- 
istrator. 

2.  Each  person,  claiming  under  anv  of  them,  by  virtue 
of  a  title,  or  of  lien  by  judgment  or  decree,  subeequant  to 
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the  mortpcage,  upon  whom  the  notice  of  sale  was  served,  as 
prescribed  in  this  title. 

8.  Each  person  so  claiming,  whose  assignment,  mort- 
gage, or  other  conveyance  was  not  duly  recorded  in  the 
proper  book  for  recording  the  same  in  the  couuty,  or  whose 
judgment  or  decree  was  not  duly  docketed  in  the  county 
clerk's  office,  at  the  time  of  the  delivery  of  a  copy  of  the 
notice  of  said  sale  to  the  clerk  of  the  county ;  and  the 
executor,  administrator  or  assignee  of  such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  lien 
or  incumbrance,  created  subsequent  to  the  mortgage,  at- 
taching to  the  title  or  interest  of  any  person,  designated  in 
either  of  the  foregoing  subdivisions  of  this  section. 

6.  The  wife  or  widow  of  the  mortgagor,  or  of  a  sub- 
sequent grantee,  upon  whom  notice  of  the  sale  was  served 
as  prescribed  in  this  title,  where  the  lien  of  the  mortgage 
was  superior  to  her  contingent  or  vested  right  of  dower,  or 
her  estate  in  dower, 

8s  Hun,  450.  g  8396.  An  affidavit  of  the  sale,  stating  the  time  when, 
and  the  place  where,  the  sale  was  nukde,  the  sum  bid  for 
each  distinct  parcel,  separately  sold  ;  and  the  name  of  the 
purchaser  of  each  distinct  parcel,  may  be  made  by  the  per-  ^ 
son,  who  officiated  as  auctioneer  upon  the  sale.  An  affida-  ' 
vit  of  the  publication  of  the  notice  of  sale,  and  of  the  no- 
tice or  notices  of  postponement,  if  any,  may  be  made  by 
the  publisher  or  printer  of  the  newspaper  in  which  they 
were  published,  or  by  the  foreman  or  principal  clerk.  An 
affidavit  of  the  affixing  of  a  copy  of  the  notice,  at  or  near 
the  entrance  of  the  proper  court  house,  may  be  made  by 
the  person  who  so  affixed  it,  or  by  any  person  who  saw  it 
80  affixed,  at  least  eighty -four  days  before  the  day  of  sale. 
An  affidavit  of  the  affixing  of  a  copy  of  the  notice  in  the 
hook,  kept  by  the  county  clerk,  may  be  made  by  the 
county  clerk,  or  by  any  person  who  saw  *  *  so  affixed,  at 
least  eighty-four  days  before  the  day  of  sale.  An  affidavit 
of  the  service  of  a  copy  of  the  notice  upon  the  mortgagor, 
or  upon  any  other  person,  upon  whom  the  notice  must  or 
may  be  served,  may  be  made  by  the  person  who  made  the 
service.  Where  two  or  more  distinct  parcels  are  sold  to 
different  purchasers,  separate  affidavits  may  be  made  with 
respect  to  each  parcel,  or  one  set  of  affidavits  may  be  made 
for  all  the  parcels. 

§  2897.  [Am'd  1882.]  The  matters  required  to  be  con- 
tained in  any  or  all  of  the  affidavits  specified  in  the  last 
section  may  be  contained  in  one  affidavit  where  the  same 
person  deposes  with  respect  to  them.  A  printed  copy 
of  the  notice  of  sale  must  be  annexed  to  each  affidavit; 
and  a  printed  copy  of  each  notice  of  postponement  must 
be  annexed  to  the  affidavit  of  publication,  and  to  the  affi- 
davit of  sale.  But  one  copy  of  the  notice  suffices  for 
two  or  more  affidavits,  where  they  all  refer  to  it,  and 
are  annexed  to  each  other,  and  ^cd  and  recorded  together. 
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§8898.  Tbe  affidavits,  specmed  in  the  last  two  sectioitt,  ssHan.isa 
may  be  filed  in  the  office  for  recording  deeds  and  mort- 
gages, in  the  county  where  the  sale  took  place.  Th^ 
must  be  recorded  at  length  by  the  officer  with  whom  thej 
are  filed,  in  the  proper  book  lor  recording  mortgages.  The 
original  affidavits,  so  ffied,  the  record  thereof,  aLd  a  certi- 
fit  d  copy  of  the  record,  are  presumptive  evideace  of  tha 
matters  of  fact  therein  stated,  with  respect  to  any  property 
f-old,  which  is  situated  in  that  counter.  Where  the  propertar 
sold  is  situated  in  two  or  more  counties,  a  copy  of  the  affi- 
davits, certified  by  the  officer  with  whom  the  originals  are 
filed,  may  be  filed  and  recorded  in  each  other  county, 
wherein  any  of  the  property  is  situated.  Thereupon  the 
copy  and  the  record  thereof  have  the  like  effect,  with  re- 
spect to  the  property  in  that  county,  as  if  the  originals  were 
diily  filed  aod  recorded  therein. 

g  8899.  A  clerk  or  a  register,  who  records  any  affida- 
vits, or  a  certified  copy  thereof,  filed  with  him,  must  make 
a  note,  upon  tlie  margin  of  the  record  of  the  mortgage,  hd 
his  office,  referring  to  the  book  and  page,  or  the  copy 
thereof,  where  the  Affidavits  are  recorded. 

§  8400.  The  purchaser  of  the  mortgaged  premiset, 
upon  a  sale  conducted  as  prescribed  in  this  title,  obtains 
title  thereto,  against  all  persons  bound  by  the  sale,  without 
the  execution  of  a  conveyance.  Except  where  he  is  the 
person  authorized  to  execute  the  power  of  sale,  such  a  pur- 
chaser also  obtains  title,  in  like  manner,  upon  pavment  of 
the  purchase-monc^,  and  compliance  with  the  other  terms 
of  sale,  if  any,  without  the  filing  and  recording  of  the  affi- 
davits as  prescribed  in  the  last  section  but  one.  But  he  is 
not  bound  to  pay  the  purchase-money,  until  the  affidavits, 
specified  in  that  section,  with  respect  to  the  property  pur- 
chased by  him,  are  filed,  or  delivered  or  tendered  to  mm 
for  filing. 

%  8401.  The  following  costs,  in  addition  to  the  expenses 
specified  in  the  next  section,  are  allowed,  in  proceedings 
taken  asprescril^ed  in  this  title : 

1.  For  drawing  a  notice  of  sale,  a  notice  of  postponement 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
each  folio,  twenty-five  cents;  for  making  each  necessary 
copy  thereof,  for  each  folio,  thirteen  cents. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required 
or  expressly  permitted  to  be  served  by  this  title,  and  for 
affixing  each  copy  thereof,  required  to  be  affixed  upon  the 
court-house,  as  prescribed  in  this  title,  oce  dollar. 

8.  For  superintending  the  sale,  and  attending  to  the  exe- 
cution of  the  necessary  papers,  ten  dollars. 

§  8408.  The  sums,  actually  paid  for  the  following  ser- 
vices not  exceeding  th  fees  allowed  by  law  for  those  ser- 
vices, are  allowed  m  proceedings,  taken  as  prescribed  in 
this  title . 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or 
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notices  of  postponement,  if  any,  for  a  period  not  exceeding 
twenty-four  weeks. 

2.  For  the  services  specified  in  section  two  thousand 
three  hundred  and  ninety  of  this  act 

8.  For  recording  the  affidavits;  and  also,  where  the 
property  sold  is  situated  in  two  or  more  counties,  for 
making  and  recording  the  necessary  certified  copies  thereol 

4.  For  necessaiy  postage,  and  searches. 

§  2408*  The  costs  and  expenses  must  be  taxed,  upon 
notice,  by  the  clerk  of  the  county  where  the  sale  took  place, 
upon  the  request  and  at  the  expense  of  any  person,  in- 
terested in  the  payment  thereof.  Each  provision  of  this  act, 
relatine  to  the  taxation  of  costs  in  the  supreme  court,  and 
the  re^ew  thereof,  applies  to  such  a  taxatipn. 

§  2404*  An  attorney  or  other  person  who  receives  any 
money,  arising  upon  a  sale,  made  as  prescribed  in  this  title, 
must,  within  ten  days  after  he  receives  it,  pay  into  the 
supreme  court  the  surplus,  exceeding  the  sum  due  and  to 
become  due  upon  the  mortgage,  and  the  costs  and  expenses 
of  the  foreclosure,  in  like  manner  and  with  like  effect,  as  if 
the  proceedings  to  foreclose  the  mortgage  were  taken  in  an 
action,  brought  in  the  supreme  court,  and  triable  in  the 
county  where  the  sale  took  place. 

g  2406.  A  person,  who  had,  at  the  time  of  the  sale,  an 
interest  in  or  lien  upon  the  property  sold,  or  a  part  thereof, 
may,  at  any  time  before  an  order  is  made,  as  prescribed  in 
the  next  section  but  one,  file  in  the  office  of  the  clerk  of  the 
county,  where  the  sale  took  place,  a  petition,  stating  the 
nature  and  extent  of  his  claim,  and  praying  for  an  order, 
directing  the  payment  to  him  of  the  surplus  money,  or  a 
part  thereof. 

§  8406.  A  person  filing  a  petition,  as  prescribed  in  the 
last  section,  may,  after  the  expiration  of  twenty  days  from 
the  day  of  sale,  apply  to  the  supreme  court,  at  a  term  held 
within  the  iudicial  district,  embracing  the  county  where  his 
petition  is  filed,  for  an  order,  pursuant  to  the  prayer  of  his 
petition.  Notice  of  the  application  must  be  served,  in  the 
manner  prescribed  in  this  act  for  the  service  of  a  paper 
upon  an  attorney  in  an  action,  upon  each  person,  who  has 
filed  a  like  petition,  at  least  eight  days  before  the  applica- 
tion ;  and  also  upon  each  person,  upon  whom  a  notice  of 
sale  was  served,  as  shown  in  the  affidavit  of  sale,  or  upon 
his  executor  or  administrator.  But,  if  it  is  shown  to  the 
court,  by  affidavit,  that  service  upon  any  person,  required 
to  be  served,  cannot  be  so  made  with  due  diligence,  notice 
may  be  given  to  him  in  any  manner  which  the  court 
directs. 

§  8407.  Upon  the  presentation  of  the  petition,  with  due 
proof  of  notice  of  application,  the  court  must  make  an 
order,  referring  it  to  a  suitable  person,  to  ascertain  and  re* 
port  l^e  amount  due  to  the  petitioner,  and  to  each  other 
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person,  'which  is  a  lien  upon  the  sorplns  money,  and  the 
priorities  of  the  seyeral  liens  thereupon.  Upon  the  coming 
in  aad  confirmation  of  the  referee's  report,  the  oonrt  mnsi 
make  snoh  an  order  for  the  distribution  of  the  surplus 
money,  as  justice  requires. 

§  2408'  The  last  four  sections  do  not  apply  to  surpluL 
money,  arising  upon  the  sale  of  real  property,  of  which  a 
decedent  died  seized,  where  letteis  testamentary  or  letters 
of  administration,  upon  the  decedent's  estate,  were,  within 
four  years  before  tbe  sale,  issued  from  a  suirogate's  court 
within  the  State,  haying  jurisdiction  to  issue  them. 

§  2409-  [Arn^d  1882.]  This  title  does  not  affect  any 
provision  of  Uw,  inconsistent  therewith,  especially  relating 
to  the  foreclosure  of  mortgages  to  the  people  of  tiie  State, 
or  to  the  commissioners  for  loaning  certain  moneys  of  the 
United  States. 


TITLE  X. 

Proceedings  to  change  the  name  cfan  {ndii/idual  or  Corporch 
tUm. 

9  2410.  Petition  by  indiTiduiL  effect. 

2411.  Petition  by  corporation.  |  3416.  Bnbetitution  of  new  name 

2412.  Oontentt  of  petition.  in   pending    action   or 

2413.  Notice  of  presentation  of  proceeding. 

petition.  2417.  B^rtt  by  clerk*  to  SUte 

2414.  Order.  offlcere. 

2415.  When     change    to     take 


§  2410.  [Am*d  1877, 1893,  1895,  amendment  to  take  fffed 
January  I  1896.]  A  petition  for  leave  to  assume  another 
name  may  be  made  by  a  resident  of  the  State  to  the  county 
court  of  tiie  oouDty  in  which  he  resides,  or,  if  he  resides  in 
the  city  of  New  York,  either  to  the  supreme  court  or  to  the 
city  court  of  New  York.  The  petition  of  an  infant  shall  be 
made  by  his  general  guardian,  or  by  the  giiardian  of  his  p«r- 
Bon,  or  by  his  next  fnend. 

§  2411-  [Am*d  1893.]  A  petition  to  assume  another 
corporate  name  may  be  made  by  a  domestic  corporation, 
whether  incorporated  by  a  general  or  special  law,  to  the 
supreme  court  at  a  special  term  thereof,  held  in  the  judicial 
district  in  which  its  principal  business  ofKce  shall  be  situated. 
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or,  if  it  be  oilier  than  n  stock  cori  oraiioD,  at  a  spet-iaV  term 
hM  in  tbe  judicial  district  in  which  its  certificate  of  incor- 
poration is  tiled  or  recorded,  or  in  which  its  principal  prop- 
erty is  situated,  or  in  which  its  princip  il  operations  are  or 
theretofoie  have  been  coucluct*  d.  If  it  be  a  banking,  insur- 
ance or  railroad  corporation,  the  petition  mnst  be  anthorized 
by  a  resolation  cf  the  diiCctors  of  the  c -rporation,  aud 
approved  if  a  banking  corporation,  by  the  snperintentent  of 
banks;  if  an  insurance  corporation,  by  the  superintendent 
of  insurance,  and  if  a  railroad  corporation,  by  the  board  of 
railroad  commissioners.  The  petition  to  change  the  name 
of  any  other  corporation  mnst  have  annexed  thereto  a  certifi- 
cate of  the  beoretary  of  Stat^,  that  the  name  which  such 
corporation  propose.-^  to  assume  is  not  the  name  of  any  other 
domestic  corporation  or  a  name  which  he  deems  so  nearly 
resembling  it,  as  to  be  calculated  to  deceive. 

§  241 2-  [Am'd  1893.]  The  petition  mnst  be  in  writing, 
sign  el  by  the  peiitiomr  imd  verified  in  like  nannner  as  a 
pleading  in  a  com  t  of  record,  and  must  specify  tliC  grounds 
of  the  applio^tiou,  the  nnm(',  ngo  and  residence  cf  the  indi- 
vidual who-e  name  is  propos.d  to  be  oliangcd,  and  the  name 
which  he  proposes  t  >  as  ume,  and  if  the  petitioner  be  a  cor- 
poration, its  present  name,  and  the  name  it  proposes  to 
assume,  wl.ich  must  not  be  the  name  of  auy  other  c  rpora- 
tion,  or  a  name  so  l early  resembling  it  as  to  be  calculated  to 
deceive;  an  I  if  it  be  a  railn^ad  corporation,  a  corporation 
having  banking  powers  or  tbe  power  to  make  loans  upon 
pledges  or  deposits,  or  to  make  insurances,  that  the  petition 
has  been  duly  authorized  by  a  resolution  of  the  directors  of 
the  ootporation  and  approved  I  y  the  proper  ofhcer. 

§  2418.  [Am'd  1893,  1894.1  If  the  petition  be  to  change 
theuaiie  of  an  infant,  and  is  made  by  the  infant's  next 
fiiend,  notice  of  the  time  and  place  at  which  the  petition 
will  be  presentCii  must  be  served  upon  the  father,  or  if  he  is 
dead  or  can  not  be  found,  upon  the  mother,  or  if  both  are 
dead  or  can  not  be  found,  upon  the  general  gnanUan  or 
guardian  of  the  person  of  the  infant,  in  like  manner  as  a  no- 
tice of  a  motion  upon  an  attorney  in  an  action,  unless  it 
appears  to  the  Ratisfaction  of  the  court  that  the  infant  has 
no  father  or  mother,  or  that  both  reside  without  theBtate  or 
can  not  be  found,  and  that  he  has  no  guardinn  residing 
within  this  state,  in  wbich  case  the  court  may  disperse  with 
notice  or  require  notice  to  be  given  to  such  persons  and  in  such 
manner  as  tue  court  thinks  proper.  If  tliepetition  be  matleby 
a  corporation  located  elsewhere  than  in  the  city  and  county 
of  New  York,  notice  of  the  presentation  thereof  nhall  1  e  pub- 
lished once  in  each  week  for  t-is.  successive  weeks  in  thcstiite 
paper  (at  Albany  in  which  notices  by  state  officers  are  au- 
thorized by  law  to  be  published),  and  m  a  newspaper  of 
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eTery  coantvin  which  snoh  corporation  shall  haveftbusineBS- 
oflace,  or  if  it  has  no  business  oflace,  of  the  county  in  which 
its  principal  corporate  property  is  situated  or  in  which  its 
operations  nre  or  theretofore  have  been  |>rincipally  con- 
ducted, which  newspaper,  if  it  be  a  banking  corporation, 
shall  be  d^'-signated  by  the  superintendent  of  banks,  if  any 
insurance  corporation,  by  the  superintendent  of  insurance, 
ov  if  a  railroad  corporation,  by  the  railroad  commissioners. 
In  the  city  and  county  of  New  York  such  notice  shall  be  pub- 
lished once  in  each  week  for  six  successive  weeks  in  two 
daily  newspapers  pnblished  in  such  county. 

§  2414.  [Am'd  1893,  1895,  amendment  to  take  ^ed  Jan- 
nary  1,  1896.]  If  the  court  to  which  the  petition  is  presented 
is  satisfied  thereby,  or  by  the  affidavit  and  certificate  pre- 
sented therewith,  that  the  petition  is  true,  and  that  there  is 
no  reasonable  objection  to  the  change  of  name  proposed,  and 
if  the  petition  be  to  change  the  name  of  an  infant,  that  the 
interests  of  the  infant  will  bo  substantially  promoted  by  the 
change,  and,  if  the  petitioner  be  a  corporation,  thut  the  peti- 
tion has  been  duly  authorized  and  that  notice  of  the  presen- 
tation of  the  petition,  if  required  by  law,  hasbeen  made,  the 
court  shall  make  an  order  authorizing  the  petitioner  to  as- 
sume the  name  proposed  on  a  day  specified  therein,  not  less 
than  thirty  days  after  the  entry  of  the  order.  The  order 
shall  be  directed  to  be  entered  and  the  papers  on  which  it 
was  granted,  to  be  filed  within  ten  days  thereafter  in  thd 
clerk's  office  of  the  county  in  which  the  petitioner  resides,  if 
he  be  an  individual,  or  in  the  office  of  the  clerk  of  the  city 
court  of  New  York  if  the  onler  be  made  by  that  court,  or,  if 
the  petitioner  be  a  corporation,  in  the  office  of  the  clerk  of 
the  county  in  which  its  certificate  of  incorporation,  if  any, 
shall  be  filed;  or  if  there  be  none  filed  in  which  its  principal 
office  shall  be  located,  or  if  it  has  no  business  office,  in  the 
county  in  which  its  principal  property  is  situated,  or  in  which 
its  operations  are  or  theretofore  have  been  principally  con- 
ducted, or  in  the  office  of  the  clerk  of  the  county  in  which 
the  special  term  granting  the  order  is  held;  and,  if  the  peti- 
tioner be  a  corporation,  tlint  a  certified  copy  of  such  order 
shall,  within  ten  dnys  after  the  entry  thereof,  be  fileit  in  the 
«  ffice  of  the  secretary  of  State;  and  also,  if  it  be  a  bunking 
corporation,  in  the  office  of  the  superintendent  of  banks,  or 
if  it  be  au  insurance  corporaiion,  in  the  office  of  the  super 
intendent  of  insurance,  or  if  it  be  a  railroad  corporation,  in 
the  office  of  the  board  of  railroad  commissioners.  Such  or- 
der shall  also  direct  the  publication,  withiii  ten  days  after 
the  entry  thereof  of  a  copy  thert-of  in  a  designated  news- 
paper, in  the  county  in  which  the  order  is  directed  to  be 
entered,  at  least  once  if  the  petitioner  be  an  individual,  or  if 
the  petitioner  be  a  corporation,  once  in  each  week  for  four 
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sncotissiye  weeks.  The  county  olerk,  in  whose  office  an  or- 
der changing  the  name  of  a  corporation  is  entered,  shall  re- 
cord the  same  at  length  in  the  book  kept  in  his  office  for 
recording  certificates  of  incorporation. 

§  2415.  [Am'd  1893, 1894]  If  the  order  shall  be  fiiUy 
complied  with,  and  within  forty  days  after  the  making  of  the 
order,  an  affidavit  of  the  publication  thereof  shall  be  filed 
and  recorded  in  the  office  in  \^'hich  the  order  is  entered,  and 
in  each  office  in  which  certified  copies  thereof  are  required 
t  >  be  filed,  if  any,  the  peiitioner  snail,  on  and  ofter  the  day 
specified  for  that  pnrposa  in  the  order,  be  known  by  the 
name  which  is  thereby  authorized  t  >  be  assumed,  and  by  no 
other  name.  No  proceedings  heretofoi  e  had  under  sections 
two  thousand  four  hundred  uod  fourteen  and  two  thousand 
four  hundred  and  fifteen  of  the  code  of  civil  procedure  for 
the  change  of  the  name  of  a  corporatioD,  shall  be  invalid  by 
reason  of  the  non-filing  of  an  affidavit  of  the  publication  of 
the  order  changing  sucb  UMXi9  "withiu  twenty  oays  from  the 
date  thereof. 


§  241 6*  [Am*d  1893  ]  An  action  or  special  proceeding, 
civil  or  criminal,  commenced  by  or  against  a  person  whose 
name  is  so  changed  shall  not  abate,  nor  shall  any  relief,  re- 
covery or  other  proceeding  therein  be  prevented,  impeded 
or  impaired  in  consequence  of  such  change  of  name.  The 
)>laintiff  in  the  action  or  the  party  instituting  the  special 
proceeding,  or  the  people,  as  the  case  requires,  may,  at  any 
time  obtain  an  order  amending  «ny  of  the  papers  or  pro- 
ceedings therein  by  the  substitution  of  the  new  name, 
without  costs  and  without  prejudice  to  the  action  or  pro- 
ceeding. 


§  2417.  [^m'd  1893.]  The  clerk  of  each  county  and  of 
1 1167  Con.  ®^^^  court,  shall  nnnualiy,  in  the  month  of  December,  re- 
■oi.  Act.  port  to  the  Secretary  of  State,  all  changes  of  names  of  indi- 
viduals or  of  corporations,  wliich  have  been  made  in  pursn- 
ance  of  orders  filed  in  their  respective  offices  during  the  past 
Year  and  since  the  last  previous  report,  and  also  repoit  in 
like  manner  to  the  superintendent  of  banks  all  chaui;(-s  of 
the  names  of  banking  corporations,  nnd  to  the  superiuUnd* 
ent  of  insurance  all  changes  of  names  of  corporalioLs 
authorized  to  make  icsarauces.  The  Secretary  of  State 
must  cause  to  be  published  in  the  next  volume  of  tho  si  s- 
sion  laws  a  tabular  statement  showing  the  original  name  of 
each  person  and  corporation  and  the  name  which  he  or  it 
has  been  authorized  to  assume. 


52418.      [Apparenily  superseded   in  1893  hy  §  2417  as 
amended.    Healed  1895.] 
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TITLE  XL 

Proceedings  for  the  Voluntary  Diasohdion  of  a  Corporation. 


I  2«19.    When  ft  majority  of  dlreo*       f  2435.    Id.;  to  be  lerTed  on  cred- 
ton,  etc.,  mftjr  petition  iton  ftnd  stockholder!, 

for  disBolution.  2426.    HeftriDg. 

2420.  Id.;  when  they  are  equal-  24'i7.    Id.;  original  papers  may 

ly  divided.  be  nsed. 

2421.  Oontents  of  petition.  2428.    Application      for     final 

2422.  Affidavit  to  be  annexed.  order. 

2423.  Presentation  of  petition,  2429.    Final  order. 

etc.      Order    to    show  2430.    Certain  sales,  etc..  void, 

cause.  2431.    Certain  corporations  ex- 

2424.  Order  to  be  pubUshed.  cepted  from  this  title. 


§  2419.     [Aw^d  1895,  amendmefnt  to  take  tffed  January  I,   Q9Hnn  429 
1896.]     If  a  majority  of  the  directors,  troBtees,  or  other  of-   2i  Abb.  N. 
fleers,  having  the  luanagement  of  the  coocems  of  a  corpora-  o.  23i. 
tion  created  by  or  under  the  laws  of  the  State,  discover  that  J^  J}  J*  ^• 
the  Mtock,  effects,  and  other  property  thereof  are  not  huffici-    134  N.Y.-y* 
ent  to  pay  all  just  demands,  for  which  it  is  liable,  or  tuafEoril  9  App.  Div, 
a  reasonable  security  to  those  who  niHy  deal  with  it;  or  if,    »46. 
for  any  reason,  thev  deem  it  beneftciul  to  the  interest  cf  the 
stockholdera  that  the  corporation  should  be  dissolved,  they 
may  present  a  petition  to  the  supreme  court  praying  for  a 
finalorder  dissolving  the  corporation,  as  prescribed  lu  this 
title. 


§  2420.  [Am:d  1893,  189*,  1896,  amendment  to  Uikfi  eff'<.ci 
Septemlter  1.  1896.]  If  a  corporation  created  under  a  gtmeral 
statute  of  the  State  for  the  formation  of  corporations  or  under 
any  special  act  or  charter  has  an  even  number  of  trustees  or 
direct  >rs  who  are  equally  divided  respecting  the  manage- 
ment of  its  affairs,  or  if  the  stock  of  snch  corporation  is 
equally  divided  into  not  more  than  two  independent  owner- 
ships or  interests,  or  if  the  eatire  stock  of  the  corporation  is 
at  thit  time  owned  by  the  trustees  or  directors  who  are 
even  in  number  ore  jually  divided  re;)re8enting  the  maiirge- 
ment  of  its  aflfairs,  or  if  the  stock  is  so  divided  that  one-half 
thereof  is  owned  or  controlled  by  persons  favoring  the  course 
of  part  of  the  trustees  or  directors  and  one-half  thereof  is 
owned  by  persons  favoring  the  course  of  the  other  trustees'  r 
direct  )r8  the  trustees  or  directors  or  the  stockhoMers  or  one 
or  more  of  them  may  present  a  petition  as  prescribed  in  the 
I'St  section.  And  it  snail  be  the  duty  of  a  majority  of  the 
directors  or  trustees  of  every  corporatiou  created  by  or  under 
the  laws  of  this  Sta^e  to  present  a  peti'ion  as  prescribed  in 
the  last  section  whenever  directed  so  to  do  by  a  majority  in 
interest  of  its  stockholders.  Hut  this  section  does  not  apply 
to  a  savings  bank,  a  trust  company,  a  safe  deposit  company, 
or  a  corporation  formed  to  rent  safes  in  burglar  and  fire- 
proof  vaults,  or  for  the  constructi  in  or  operation  of  a  rail- 
road, or  for  aiding  in  the  construction  thereof,  or  for  carry  ing^QQlp 
on  the  business  of  banking  or  insurance,  or  intended  to  de-     ^ 
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1  App.  Div.  §  2421.  The  petition  must  show  that  the  case  is  one  of 
9^  Id  646  ^^^^  specified  in  the  last  two  sections,  and  must  state  the 
reasons,  which  induce  the  petitioner  or  petitioners  to  desire 
the  dissolution  of  the  corporation.  A  schedule  must  be 
annexed  to  the  petition,  containing  the  following  matters, 
as  far  as  the  petitioner  or  petitioners  know,  or  have  the 
means  of  knowing  the  same  : 

1.  A  full  and  true  account  of  all  the  creditors  of  the 
corporation,  and  of  all  unsatisfied  engagements,  entered 
into  by,  and  subsisting  against,  the  corporation. 

2.  A  statement  of  the  name  and  place  of  residence  of - 
each  creditor,  and  of  each  person  with  whom  such  an 
engagement  was  made,  and  to  whom  it  is  to  be  performed, 
if  known ;  or,  if  either  is  not  known,  a  statement  of  that 
fact. 

8.  A  statement  of  the  sum  owing  to  each  creditor,  or 
other  person  specified  in  the  last  subdivision,  and  the  nature 
of  each  debt,  demand,  or  other  engagement, 

4.  A  statement  of  the  tnie  cause  and  consideration  of 
the  indebtedness  to  each  creditor. 

5.  A  full,  just,  and  true  inventory  of  all  the  property  of 
the  corporation,  and  of  all  the  books,  vouchers,  and 
securities,  relating  thereto. 

6.  A  statement  of  each  incumbrance  upon  the  property 
of  the  corporation,  by  Judgment,  mortgage,  pledge,  or 
otherwise. 

7.  A  full,  just,  and  true  account  of  the  capital  stock  of 
the  corporation,  specifying  the  name  of  each  stockholder ; 
his  residence,  if  it  is  known,  or  if  it  is  not  know  n,  stating  that 
fact ;  the  number  of  shares  belonging  to  him  ;  the  amount 
paid  in  upon  his  shares ;  and  the  amount  still  due  there- 
upon. 

§  2422.  An  affidavit,  made  by  each  of  the  petitioners, 
to  the  effect  that  the  matters  of  fact,  stated  in  the 
petition  and  the  schedule,  are  just  and  true,  so  far  as  the 
affiant  knows  or  has  the  means  of  knowing  the  same,  must 
be  annexed  to  the  petition  and  schedule. 

143N.Y.2(J1.  §2423.  [Am'd  1889,  1895,  amendment  to  take  effect  Jan- 
1  App,  DiT.  uory  1, 1896.]  The  papers  must  be  presented  at  a  special 
term  of  the  supreme  court,  held  within  the  judicial  district, 
embracing  the  county  wherein  the  principal  office  of  the 
corporation  is  located.  In  a  case  specified  in  section  two 
thoifsand  fonr  hundred  and  twenty  of  this  act  the  court  may 
in  its  discretion  entertain  or  dismiss  the  application.  Where 
it  entertains  the  application,  or  where  the  cause  is  one  of 
those  specified  in  section  two  thousand  four  hundred  and 
nineteen  of  this  net,  the  court  must  make  an  order,  requir- 
ing all  persons  interested  in  the  corporation  to  show  cause 
before  it,  or  before  a  referee  designated  in  the  order,  at  a 
time  and  place  therein  specified,  not  less  than  three  months 
after  the  granting  of  the  order,  why  the  corporation  should 
not  be  dissolved.  Th9  order  must  b^  entered,  and  the  papers 
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mnst  be  filed,  within  ten  days  after  the  order  is  made,  with 
the  clerk  of  the  county  where  the  principal  office  of  the  cor- 
poration is  located.  If  it  shall  be  made  to  appear  to  the 
satisfaction  of  the  coart  that  the  corporation  is  insolvent,  the 
oonrt  may  at  any  stage  of  the  proceedings  before  the  final 
order,  on  motion  ot  the  petitioners  on  notice  to  the  attoifney- 
general,  or  on  motion  of  the  attorney -general  on  notice  to 
the  corporation,  appoint  a  temporary  receiver  of  the  prop* 
erty  of  the  corporatioo,  which  receiver  sLall  have  all  the 
powers  and  be  subject  to  all  the  duties  that  are  defined  as 
belonging  to  temporary  receivers  appointed  in  an  action,  in 
section  one  thousand  seven  hundred  and  eighty-eight  of  thin 
act.  The  court  may  nl80«  in  its  discretion  at  anv  stable  in 
the  proceeding,  after  such  appointment,  upon  liKe  motion 
and  notice,  confer  upon  such  temporbry  receiv*  r  the  powers 
and  authority,  and  subject  him  to  the  duties  and  liHbilities 
of  a  permanent  receiver,  or  as  much  tiiereof  as  it  thinks 
proper,  except  that  he  shall  not  make  any  final  diHtribution 
among  the  creditors  and  stockholders,  before  final  order  in 
the  pr.Kseedings,  unless  he  is  specially  directed  so  to  do  by 
the  court.  If  such  receiver  be  appointed,  the  court  mav,  in 
its  disc  ctition,  on  like  motion  and  notice,  with  or  without 
security,  at  any  stage  of  the  proceeding  1  efore  the  final  or- 
der, grant  an  injunction,  restraining  the  creditors  of  the 
corporation  from  beginning  any  action  against  the  said  cor- 
poration for  the  recovery  of  a  sum  of  money,  or  from  taking 
any  further  proceedin^s'in  such  an  action  theretofore  com- 
menced. Such  injunction  shall  have  the  same  effect  and  be 
subject  to  the  same  provisions  of  law  as  if  each  creditor  upon 
whom  it  is  served  was  named  therein. 

6  2424.  A  copy  of  the  order  must  be  publislird,  as  pre-  iss  n  Y.SM. 
crioed  therein,  at  least  once  in  each  of  the  three  weeks 
imroediately  preceding  the  time  fixed  therein  for  showing 
cause,  in  the  newspapt-r  printed  at  Albany,  in  which  legal 
notices  are  required  to  be  published;  and  also  in  one  or 
more  newspapers,  specified  in  the  order,  published  in  the 
city  or  county  wherein  the  order  is  entered. 

§2125*  A  copy  of  the  order  must  also  be  served  upon  4  Month.  L. 
each  of  tue  persouH,  specified  in  the  schedule  qs  a  creditor  Boi.  64. 
or  stockholder  of  the  corporation,  or  as  a  person  to  whom 
an  engagement  of  the  corporation  is  to  be  performed,  other 
than  a  person  whose  residence  is  stated  to  be  unknown,  or 
to  be  without  the  United  States.  The  service  must  be  mndf , 
either  personally,  at  least  twenty  days  before  the  time 
appointed  for  the  hearing ;  or  by  depositing  a  copy  of  the 
order,  at  least  forty  days  before  the  time  so  appointed,  in 
the  post  office,  inclosed  in  a  postpaid  wrapper,  addressed  to 
the  person  to  be  served,  at  his  residence,  as  stated  in  the 
schedule. 

§  2426.    At  the  time  and  place  specified  in  the  order,  or   3^  ^^  ^^ 
fit  the  time  ami  place  to  which  the  hear  ng  Ih  adjourned,   the  ' 

court,  or  the  referee,  must  hear  the  allegations  and  proofs  of 
i^e  ponies,  and  determine  the  facts.    Jf  a  referee  was  not 
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designated  in  tbe  order  to  show  cause,  the  court  may,  in  its 
discretion,  appoint  a  referee  when  or  after  the  order  is  xe- 
tnmable.  The  decision  of  the  court,  or  the  report  of  tiit 
referee,  mast  be  in  writing,  and  must  be  made  and  filed  with 
all  conyenient  speed.  It  must  contain  a  statement  of  the 
effects,  credits,  and  other  property,  and  of  the  debts  and 
other  engagements,  of  the  corporation,  and  of  all  other  mat- 
ters, pertaining  to  its  affairs. 


l^pp.  Div.  ^  2427.  [Am'd  1894.]  The  court  or  the  referee  is  entiUed 
to  use,  upon  the  hearing,  the  original  petition,  and  the 
schedules  annexed  thereto;  and  the  clerk  must  transmit 
them  accordingly,  upon  the  written  order  of  the  judge,  or  of 
the  referee.  In  that  case,  they  must  be  returned  with  ^e 
decision  or  report.  The  court  may,  at  any  stage  of  the  pro- 
ceedings before  final  order,  on  the  application  of  the  peti- 
tioners, or  a  minority  of  them,  or  on  the  application  of  the 
temporary  receiTcr,  grant  an  order  amending  the  schedules 
annexed  to  the  original  petition,  by  the  insertion  of  addi- 
tional items,  or  by  making  tbe  statements  or  inventory  fuller 
and  in  greater  detail  than  as  originally  filed,  with  the  like 
effect  as  though  said  petition  and  schedules  had  been  origLa- 
ally  presented  and  filed  as  amended. 


§  2428*  Where  the  hearing  is  before  a  referee,  a  motion 
for  a  final  order  must  be  made  to  the  court,  upon  notice  to 
each  person  who  has  made  himself  a  party  to  the  proceed- 
ings, by  filing  with  the  clerk,  before  the  close  of  the  hear- 
ing, a  notice  of  his  appearance,  in  person  or  by  attorney, 
specifying  a  post-office  within  the  State,  where  such  a 
notice  may  be  seryed.  Tbe  notice  may  be  seryed  as  pre* 
scribed  in  this  act,  for  tbe  service  of  a  paper  upon  an 
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attorney  in  an  action.  AV'here  the  hearing  was  before  thd 
court,  a  luotioQ  for  a  final  order  may  be  made  immediately, 
or  at  stirh  a  time  and  npoii  such  a  notice,  as  the  conrt  pre- 
scribes. 


§84^*     I  Am*  d  1995,  amendment  to  tokened  September  J,   «  rw.  Pro. 
189o.]    Upon  an  application  for  a  final  order,  if  it  appear  to  ^  ^^^  3^^ 
the  conrt  in  u  case  specified  in  section  twenty-four  handrc  d  n  N.  Y. 
aud  I'iooteeu  of  tbisact,  that  the  corporation  is  iDsdveut,  B79* 

or,  in  a  case  Kpecified  either  in  that  section,  or  in  section  i^'^'  Sapp. 
twenty-fonr  hundred  and  twenty  of  this  act,  that,  for  any 
reason  a  dissolution  of  tbe  corporation  will  be  beneficial  to 
the  interests  of  tbe  stockholders,  not  injorions  to  the  public 
interests,  the  conrt  must  make  a  final  order,  dissolTJcg  the 
corporation,  and  appointing  one  or  more  receiyers  of  its 
property.  Upon  the  entry  of  the  order  the  corporation  is 
di^BoWed.  The  conrt  may,  in  its  discretion,  appoint  a 
director,  tmstee,  or  other  officer,  or  a  stockholder  of  the  cor- 
poration, a  receiver  of  its  properly.  In  a  proceeding  for  the 
Tolautary  dissolution  of  a  corporation  tbe  conrt  may,  in  the 
furtherance  of  justice,  upon  notice  to  the  attorney-general, 
and  the  attorney-general  not  objecting,  and  upon  such 
further  notice  to  en  di  tors  or  others  iuterested  as  the  con  it 
shall  direct,  which  notice  may  be  made  by  mail  npon  all 
persons  and  corporations  not  residing  or  existing  within  tLe 
State,  relieve  a  recf  iver  from  any  omission,  defect  ordefnult, 
in  a-iy  proceeding  or  act  required  by  law  to  be  tnken  or  done, 
or  in  the  giving  of  any  notie  required  by  law  to  be  given, 
and  the  con? t  muy  n\  on  like  notice,  confirm  any  act  of  a 
receiver,  and  any  decision,  report,  order  or  judgment  made 
in  such  proceeding. 


§  2480.    A  sale,  assignment,  mortgage,  conveyance,   or 
other  transfer,  of  any  property  of  a  corporation,  made  after 
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the  filing  of  a  petition  as  prescribed  in  this  title,  in  payment 
of,  or  as  security  for,  an  existing  or  prior  debt,  or  for  any 
other  oonsiileration ;  or  a  judgment  thereafter  rendered 
a^iust  the  corporation  by  rotifession,  or  upon  the  accept- 
ance of  an  ofEdr,  is  a')solutely  void,  as  against  the  receiyer 
appointed  in  the  spedal  proceeding,  and  as  against  the 
crclitors  of  the  corporation. 

lOSN.T.aoa  §2481.  [Am'dlSSl.]  This  title  doe^  not  apply  to  an  in- 
182N.Y.212  corporate  I  library  society,  to  a  religious  corporation,  or  to 
a  select  school  or  academy  incorporated  by  the  regents  of 
the  uniyer.ity,  or  by  the  legislatar**,  or  to  a  municipal  or 
other  political  corpor  tion.  In  the  CfiFC  of  corporations 
affected  by  the  provisons  of  this  title  and  not  having 
stockho'der!^,  it  shall  be  sufficient  for  the  purposes  of  this 
title  to  notify,  name  am)  refer  to  the  **  members"  of  such 
corporations  instead  of* 'stockholders"  asi  herein  provided. 
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TITLE  XIL 

Proeeedingi  iupplementary  to  an  execution  against  property/. 

AsTiou  1.  Proceedings  to  compel  an  examination  of  tbe  judgment 
debtor,  and  of  his  debtor  or  bailee. 
8.  Tbe  receiver. 

ARTICLE   FIRST. 

Pboobbdinos  to  compel  ak  Examination  op  the  Judg- 
ment Debtor,  and  of  his  Debtob  ob  Bailee. 

Balance  to  be  paid  or  de- 
livered to  Judgmebt 
debtor,  etc. 

Judge  ma  enjoin  trana- 
fer,  etc.  of  property. 

Mode  of  service  of  certain 
orders. 

Service  of  a  warrant 

How  proceedings  diecon- 
tinoed  or  dismissed. 

Costs  to  judgment  cred- 
itor. 

Id. ;  to  judgment  debtor, 
etc. 

Disobedience  to  order ; 
how  punished. 

Upon  what  judgment,  and 
to  what  county,  the  exe- 
cution must  have  is- 
sued. 

In  what  county  jndgmcnt 
debtor,  his  bailee,  etc., 
must  attend. 

No  pcrrton  excused  from 
answering  on  the 
ground  of  fraud. 

Proceedmgs  where  judg- 
ment is  against  joint 
debtors. 

Proceedings  commenced 
before  one  judge  may 
be  continued  before 
another. 

Cases  where  this  chapter 
is  not  applicable  :  what 
propertv  cannot  bt 
reached. 


$M8S. 

S488. 
9484. 
S486. 

8486. 
8487. 
9488. 
9439. 
9440. 
2441. 

2442. 

2448. 
2444. 

2446. 

2146. 

2447. 


2448. 
2449. 


The    different    remedies 

$2450. 

under  this  tide. 

Nature  of  the  remedies. 

Review  of  orders. 

2451. 

What  judge  may  entertain 

Order  to  exam&  judg- 

2462. 

ment  debtor  after  return 

2458. 

of  execution. 

2454. 

Id. ;  before  return  of  exe- 

cution. 

2466. 

Warrant  of  arrest  instead 

of  order. 

2456. 

Id. ;  after  the  order  has 

been  made. 

2457. 

Warrant;    how  vacated. 

etc. 

2468. 

Undertaking  may  be  re- 
auired,  etc. 

Oraer  to  examine  person 
having  property,  etc., 
of  ju^ment  debtor. 

Either  order  may  require 
attendance  before  a 
referee. 

Reference  may  be  ordered 
at  any  time. 

Proceedings  upon  exami- 
nation ;  adjournment. 

Referee  to  be  sworn. 

Order  permitting  person 
indebted  to  pay  debt  to 
sheriff. 

Order  requiring  delivery 
of  money  or  property  to 
sheriff  or  receiver. 

Duty  of  the  sheriff. 

How  money  or  property 
applied  to  pay  the  judg- 


9460. 
2461. 

2462. 

2468. 


§  24S2.     [Am^d  1896,  amendment  to  take  ^ed  September  1,    §  ii68.  Con 
1896.1     This  title  provides  for  three  distinct  remedies,  as  sol.  Act. 
fgllows:  a9Hnn,li. 

1.  An  order  made  or  a  warrant  issued  against  a  jailgment 
debtor,  after  return  of  an  execution. 

2.  An  order  made,  or  a  warrant  issued  against  a  judgment 
debtor,  after  the  issuing  and  before  the  return  of  an  execu- 
tion. 


Digitized  by  VjOOQ  IC 


22d      SUPPLEMENTABr  PKOOEEDINGS.    $§  2433-2435 

$  1108,  Con*  3.  An  order,  made  after  the  isaning,  and  either  before  or 
8ol.  Act  after  the  retorn  of  an  execution,  against  the  person  who  has 
29  Hun,  14     property  of  the  j  udgment  debtor,  or  is  indebted  to  him . 

Theproceedings  under  subdiTision  third  of  (his  section, 
may  be  pursued  either  alone  or  simultaneously  with  the  pro- 
ceedings under  subdivison  first  or  subdiYision  second .  The 
party  U>  whom  costs  are  awarded  in  a  special  proceeding  shall 
be  entitled  to  the  same  remedies  under  this  title,  under  the 
same  circumstances,  as  near  as  may  be,  as  a  j  ndgment  cred- 
itor. And  for  the  purposes  of  this  title,  the  party  to  whom 
such  costs  are  awarded  shall  be  deemed  a  judgment  creditor, 
and  the  party  against  whom  they  are  awarded  fAiaXL  be  deemed 
a  j  udgment  debtor. 

A4  How.  Pr.       §  S488.  Each  of  those  remedies  is  a  special  proceeding. 
wSt     i«y    ^^*'  *^  order,  made  in  the  course  thereof,  can  be  reviewed, 

90  mD^  IW.    Qjjjy  ^  follows  :      46  id.  323;  17  Misc.  145. 

18  Abb.  N.       1.  An  order,  made  by  a  judge,  out  of  court,  maybe  va- 
M  ft  ^*   M     ^**®^  ^^  modified  by  the  Judge  who  made  it,  as  if  it  was 
61  flun,  B5.    loade  in  an  action  ;  or  it,  or  the  order  of  the  judge  vacat- 
ing or  modifying  it,  may  be  vacated  or  modified,  upon 
motion,  by  the  court  out  of  \yhich  the  execution   wns 
issued. 
86  Hun,  508.      2.  Where  the  execution  was  issued  out  of  a  county  court, 
an  appeal  from  an  order,  made  in  the  course  of  the  pro- 
ceedmgs,  may  be  taken  in  like  manner,  as  if  the  order  was 
made  in  an  action  brought  in  the  same  court. 
S  1168,  Con-     §  2484.    What  Judge  may  entertain  the  proceedln|[rg. 
■oLAct        [Am'd  1881, 1884,  i895,  1897.]    Either  special  proceedinRS 
84  N°^^    ^^y  ^^  instituted  before  a  judge  of  the  court,  out  of  which. 
Slate  Rep.  or  the  county  judge,  the  special  county  judge,  or  the  special 
611.  surrogate,  of  the  county  to  which  the  execution  was  issued; 
or  where  it  was  issued  to  the  city  and  county  of  New  York, 
from  a  court  other  than  the  city  court  of  that  city,  before  a 
justice  of  the  supreme  court  for   that  city  and  county. 
Where  the  execution  was  issued  out  of  a  court  other  than 
the  supreme  court,  and  it  is  shown  by  affidavit,  that  each  oi 
the  j  udges,  bef  re  whom  the  special  proceedings  might  be 
I  iustituted,  as  prescribed  by  this  section,  is  absent  from  the 

I  county,  or,  for  any  reason,  unable  or  disqualified  to  act,  the 

special  proceedings  may  be  instituted  hi  fore  a  justice  of  the 
supreme  court.    In  that  case,  if  he  does  not  reside  within 
,  the  judicial  district  embracing  the  county  to  which  the  exe- 

cution was  issued,  the  order  made  or  warrants  issued  by 
hi  in  must  be  returnable  to  a  justice  of  the  supreme  court, 
(  residing  in  that  district,  or  the  county  judge,  or  the  special 

judge,  or  special  surrogate,  of  that  or  an  adjoining  county, 
as  directed  in  the  order  or  warrant.  Where  the  judgment 
upon  whidi  the  execution  was  issued  was  recovered  io  a  dis- 
trict coutt  of  the  city  of  New  York,  either  special  proceeding 
shall  be  instituted  before  a  justice  of  the  city  court  of  the 
148 N.  Y.M7.  city  of  New  York. 

Inpw.  ^*t         §  2485.     [  Am'd  1896,  atMndmerU  to  take  ^ed  September  1, 
(J.  a:  8.) 69.*    18%.]    At  anytime  within  ten  years  after  the  return,  wholly 
It  Abb.  N.  or  partly  unsatisfied,  rf  sn  executionaorainst  properly,  issned 
I,  NT         ^P  ^  a  J  ndgment,  as  prescribed  in  section  twenty- four  I.  an- 
State  Ben.  dred  and  tifty -eight  of  this  ret,  or,  in  case  of  an  ord  r,  issued 
8i&  in  the  same  manner  so  far  ns  the  provisions  of  said  Fection 
^ld^44^  can  bo  applied  in  substance,  the  creditor  i.nder  H..ch  judg- 
ment or  order,  npon  [  roof  of  the  facts,  by  affidavit  or  other 
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competent  \rritten  evidencef  is  entitled  to  an  order,  reqnir. 
ing  the  debtor  under  the  judgment  or  order,  to  attend  and 
be  examined  concerning  bis  property,  at  a  time  and  place 
specified  in  the  order. 

§  8486.  At  any  time  after  the  issuing  of  an  execution  88Hiu,]4t. 
against  property,  as  prescribed  in  section   two  thousand 
four  himdred  and  fifty  eight  of  this  act,  and  before  the 
return  thereof,  the  judfgment  creditor,  upon  proof,  by  affl-  / 

davit,  or  other  competent  written  evidence,  that  the  judg- 
ment debtor  has  property,  which  he  unjustly  refuses  to 
apply  towards  the  satisfaction  of  the  judgment,  is  entitled 
to  an  order,  requiring  the  judgment  debtor  to  attend  and 
be  examined  concernmg  his  property,  at  the  time  and  place 
specified  in  the  order* 

J  2487.  Upon  proof  entitling  a  judgment  creditor  to  an  69  How.  Pr. 
er,  under  either  of  the  last  two  sections ;  and  also  proof,   g^ 
by  affidavit,  to  the  satisfaction  of  the  Judge,  that  there  is  ^Ji^iep 
diinger  that  the  judgment  debtor  will  leave  the  State,  or  sSi 

conceal  himself,  and  that  there  is  reason  to  believe  that  he  Id.  ion. 
has  prox>er^,  which  he  unjustly  refuses  to  apply  to  the 
payment  of  the  Judgment ;  the  judge  may,  mstead  of 
making  an  order,  issue  a  warrant  under  his  hand,  reciting 
the  facts,  and  requiring  the  sheriff  of  any  county,  where 
the  judgment  debtor  may  be  found,  to  arrest  him,  and 
bring  him  before  the  same  judge,  or  before  another  judge, 
if  the  case  is  one  where  the  warrant  must  be  returnable  to 
another  judge. 

%  2438.  Where  the  facts  specified  in  the  last  section, 
are  made  to  appear,  as  therein  stated,  at  any  time  after  the 
making  of  an  order,  requiring  (he  judgment  debtor  to 
attend  and  be  examined,  and  before  the  close  of  his  ex- 
amination, the  Judge  may  issue  a  warrant,  as  therein  pre- 
scribed ;  and,  if  necessary,  may  direct  the  adjournment, 
or,  if  the  return  day  of  the  order  has  elapsed,  the  con- 
tinuance of  the  proceedinffs  under  the  order,  until  after  tlM 
return  of  the  warrant,  and  his  decision  thereupon. 

§  2439.  A  warrant,  issued  as  prescribed  in  the  last  two 
sections,  naay  be  vacated  or  modified,  as  prescribed  in 
section  two  thousand  four  hundred  and  thirty-three  of  this 
act,  with  respect  to  an  order. 

§  2440.  Where  a  judgment  debtor  has  been  arrested 
and  brought  before  a  judge,  by  virtue  of  a  warrant,  issued 
as  prescribed  in  this  article ;  and  it  appears,  to  the  satis- 
faction of  the  judge,  from  his  examination,  or  other  proof, 
that  there  is  danger  that  he  will  leave  the  State,  or  conceal 
himself,  and  that  he  has  property,  which  he  has  hb justly 
refused  to  apply  to  the  satisfaction  of  the  Judgment ;  the 
judge  may  make  an  order,  requiring  him  to  give  an  imder- 
taking,  with  one  or  more  sureties,  in  a  sum  fixed  and 
within  otime  specified  in  the  order,  to  the  effect,  that  he 
will,  from  time  to  time,  as  the  Judge  directs,  attend  before 
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the  Jridge,  or  before  a  referee,  appointed  or  to  be  appointed  in 
the  proceeding ;  and  that  he  will  not,  until  discharged  from 
arrest  by  virtue  of  the  warrant,  dispose  of  any  of  big  prop- 
erty, which  is  not  exempted  from  seizure  b^  section  two 
thousand  four  hundred  and  sixty-three  of  this  act.  If  he 
fails  to  comply  with  the  order,  Uie  judge  must  forthwith, 
by  warrant,  commit  him  to  prison,  there  to  remain  untQ 
tne  close  of  the  examination,  or  the  giving  of  the  required 
undertaking ;  except  that  the  judge  may  direct  the  ^erifl 
to  produce  him,  ^m  time  to  time,  as  required  in  the  course 
of  the  proceedings. 

§  2441.  Upon  proof,  by  affidavit,  or  other  competent 
written  evidence,  to  the  satisfaction  of  the  judge,  that  an 
execution  against  property  has  been  issued,  as  prescribed 
in  section  two  thousand  four  hundred  and  fif^-eight  of 
this  act,  and  either  that  it  has  been  returned  wholly  or 
partly  unsatisfied,  or  that  it  has  not  been  returned ;  and 
also  that  any  person  or  corporation  has  personal  property 
of  the  judgment  debtor,  exceeding  ten  dollars  in  value,  or 
is  indebted  to  him  in  a  sum  exceeding  ten  dollars;  the 
judgment  creditor  is  entitled  to  an  order,  requiring  that 
person  or  corporation  to  attend  and  be  examined  concem- 
mg  the  debt,  or  other  property,  at  a  time  and  place  specified 
in  the  order.  The  judge  may,  in  his  discretion,  require 
notice  of  the  subsequent  proceedings  to  be  given  to  the 
jndgment  debtor,  in  such  a  manner  as  he  deems  just. 
But  a  receiver  shall  not  be  appointed  without  such  a 
notice  ;  except  as  otherwise  prescribed  in  article  second  of 
this  title. 
16  BUM.  616.  §  2442.  An  order,  requiring  a  person  to  attend  and  be 
examined,  made  pursuant  to  any  provision  of  this  article, 
must  require  him  so  to  attend  and  be  examined,  either  be- 
fore the  judge  to  whom  the  order  is  returnable,  or  before  a 
referee  designated  therein*  Where  the  examination  is  taken 
before  a  referee,  he  must  certif v,  to  the  iudge  to  whom  the 
order  is  returnable,  all  the  evidence  and  the  other  proceed- 
ings taken  before  him. 

%  2448.  At  any  stage  of  the  proceedings,  the  judge  to 
whom  the  order  is  returnable  may,  in  hia  discretion,  make 
an  order,  directing  that  any  other  examination,  or  testi- 
monv,  be  taken  by,  or  that  a  question  arising  be  referred  to, 
a  reieree,  designated  in  the  order.  "Where  a  question  is  so 
referred,  the  referee  may  be  dirwjted  to  report  either  the 
evidence  or  the  facts. 

%  2444.  Upon  an  examination  under  this  article,  each 
answer  of  a  party  or  witness  examined  must  be  under  oath. 
A  corporation  must  attend  by,  and  answer  under  the  oath 
of,  an  officer  thereof ;  and  the  judge  may,  in  his  discretion, 
specify  the  officer.  Either  piurty  may  be  examined  as  a 
witness,  in  his  own  behalf,  and  mav  produce  and  examine. 
other  witnesses,  as  upon  the  trial  of  an  action.    The  judge 
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or  referee  may  adjourn  any  proceedings,  tinder  this  article, 
from  time  to  time,  as  be  thinks  proper. 

^  2445 •  Unless  the  parties  expressly  waive  the  referee's 
oath,  a  referee,  appointed  as  prescribed  in  this  article,  most, 
before  entering  upon  an  examination,  or  taking  testimony, 
subscribe  and  take  an  oath,  thut  he  will  faithfully  and  fairly 
discharge  his  duty  upon  the  reference,  aud  make  a  just  and 
true  report  according  to  the  best  of  his  under^tandinj^. 
The  oath  may  be  administered  by  an  officer  designated  in 
Hecdon  eight  hundred  aod  forty-two  of  this  net,  and  most 
be  returned  to  the  judge,  with  the  report  or  testimony. 

§  2446*  At  any  time  after  the  commencement  of  a  special 
proceeding,  authorized  by  this  article,  and  before  the  la  Ml«c.  63S. 
App<Hntmentot  a  receiver  therein,  or  the  extension  of  a  re-  ig  j^  39 
ceivership  thereto,  the  judge,  by  whom  the  order  or  warrant 
was  granted,  or  to  whom  it  is  returnable,  may,  in  his  dis- 
cretion, upon  proof,  b^  affidavit,  to  his  satiufaction,  that  a 
person  or  corporation  is  indebted  to  the  judgment  debtor, 
and  upon  such  a  notice,  given  to  such  persons,  as  he  deems 
just,  or  without  notice,  make  nn  order,  permitting  the  per- 
son or  corporation,  to  pay  to  a  sheriff,  designated  in  the 
order,  a  sum,  on  account  of  the  alleged  indebtedness,  not 
exceeding  the  sum  which  will  satisfy  the  execution.  A  pay- 
ment thus  made  iH,to  the  extent  thereof,adiflchargeof  the  in- 
debtedness, except  as  ngiiuKt  a  transferee  from  the  judgment 
debtor,  in  good  faith  and  for  a  valuable  consideratiou,  of 
whose  rights  the  person  or  corporation  had  actual  or  con- 
structive notice,  when  the  payment  was  made. 

§  2447.  Wh  re  it  appear<4,  from  the  examination  or 
testimony,  taken  in  a  special  proceeding  authorized  by  this 
article,  that  the  judgment  debtor  has,  in  his  po8S(>ssion  or 
under  his  control,  money  or  other  personal,  property,  be 
lonv^iog  to  him ;  or  that  one  of  more  articles  of  personal 
prop  -rty,  capable  of  delivery,  his  right  to  the  possession 
whereof  is  not  substantially  di«<puted,  are  in  the  possession 
or  under  the  controlof  anoth»  r  person  ;  the  ji>dge,  by  whom 
the  order  or  w<irrant  was  granted,  or  to  whom  it  is  retuin- 
alle,  may,  in  his  discretion,  and  upon  such  a  notice,  given 
to  such  persons,  as  he  deems  just,  or  without  notice,  make 
an  order,  directing  the  judgment  debtor,  or  other  person, 
immediately  to  pay  the  money,  or  deliver  the  articles  of 
personal  property,  to  a  sheriff,  designated  in  the  order,  un- 
less a  receiver  has  been  appointed,  or  a  receivership  has 
been  extended  to  the  s^'ecial  proceeding,  and  in  that  case  to 
theieceiver. 

§  244H.  If  the  sheriff,  to  whom  money  is  paid,  or 
other  prijperty  is  delivered,  pursuant  to  an  order  made  as 

Erescribedineith  r  of  the  Inst  two  sections,  dues  not  then 
old  an  execution  upon  the  judgment  agtinst  the  property 
of  the  judgment  debtor,  he  has  the  same  rights  and  powers, 
and  is  subject  to  the  same  duties  and  liabilities,  with  re- 
spect to  the  money  or  property,  as  if  the  money  had  been 
collected,  or  the  property  had  been  levied  upon  by  him,  by 
viriT*  of  such  an  execution  ;  except  as  otherwise  prescribed 
in  the  next  section. 


93  N.  T.  79. 
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1  How.  Pr.  §  2449«  [Am*d  1892,  amendment  to  take  effect  September  1, 
N.  s.  372.  1892.  J  Afterareceiver  has  been  appointed,  or  a  receivership  has 
b  en  extended  to  the  special  proceeding,  the  judge  most,  by 
order,  direct  the  sheriff  to  pay  the  money  or  the  proceeds  of 
the  property,  deducting  his  fees,  to  the  receiver  ;  or  if  the 
case  80  requires,  to  deliver  to  the  receiver  the  property  in  his 
hands.  But  if  it  appears,  to  the  satisfaction  of  the  judge, 
that  an  order,  appointing  a  receiver  or  extending  a  receiver- 
ship is  not  necessary,  he  may,  by  an  order  reciting  that  tact, 
direct  the  sheriff  to  apply  the  money  so  paid,  or  the  proceeds 
of  the  property  so  delivered  upon  an  execution  in  favor  of 
the  judgment  creditor,  issued  either  before  or  after  the  pay- 
meut  or  delivery  to  the  sheriff  ;  and  a  receiver,  appointed 
pursuant  to  the  provisions  of  this  article,  may,  on  leave  of  a 
judge  having  power  to  appoint  such  receiver,  lease  the  real 
property  that  shall  come  into  hi<)  possession  for  such  time  as 
shall  be  necessary  to  realize  money  sufficient  to  satisfy  the 
juds^ment,  with  interest  thereon  and  costs  of  the  special  pro- 
ceeding. 

§  2450.  Where  money  is  paid,  or  property  delivered,  as 
prescribed  in  the  last  four  sections,  and  afterwards  the 
special  proceeding  is  discontinued  or  dismissed ;  or  the 
judgment  is  satisfied,  without  resorting  to  that  monev  or 
property  ;  or  a  balance  of  the  money,  or  of  the  proceeds  of 
the  property,  or  a  part  of  the  property,  remains  in  the 
shenfiTs  or  the  receiver's  h-mds,  after  satisfying  the  judg- 
ment, and  the  costs  and  expenses  of  the  special  proceed- 
ings;  the  judge  must  make  an  order,  directing  the  sheriff 
or  receiver  to  pay  the  money,  or  df^liver  the  property,  so 
remaining  in  his  hands,  to  the  judgment  debtor,  or  to  such 
other  person  as  appears  to  be  entitled  thereto,  upon  pay- 
ment of  his  fees,  and  all  other  sums  legally  chargeable 
against  the  same. 

§  2451.  The  judge  by  whom  the  "order  or  warrant  was 
granted  or  to  whom  it  is  returnable,  may  make  an  injunc- 
tion order,  restraining  any  person  or  corporation,  whether 
a  party  or  not  a  party  to  the  special  proceedings,  from  mak- 
ing or  suffering  any  transfer  or  oiher  disposition  of ,  or  in- 
terference with,  the  property  of  the  judgment  debtor,  or 
the  property  or  debt,  concerning  which  any  person  is 
required  to  attend  and  be  examined,  until  further  direction 
in  the  premises.  Such  an  injunction  order  may  be  made 
simultaneously  with  the  order  or  warrant,  by  which  the 
special  proceeding  is  instituted,  and  upon  the  same  papers  ; 
or  afterwards,  upon  an  affi  lavit,  showing  Kuffioient  crounds 
therefor.  The  judge  or  the  court  may,  as  a  condition  of 
granting  an  application  to  vacate  or  modify  the  injunction 
order  require  the  applicant  to  give  security,  in  such  a  sam 
and  in  such  a  manner,  as  justice  requires. 

140K.T.447.  §  2452.  An  injunction  order,  or  an  order  requiring  a 
person  to  attend  and  be  examined,  made  as  prescribed  in 
this  article,  mnst  le  served  ns  follows  : 

1.  The  original  order,  under  the  hand  of  the  judge  making 
it,  must  be  exhibited  to  the  person  to  be  served. 

.,„_..,  ^oogle 
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2.  A  copy  thereof,  and  of  the  affidavit  npon  which  it  was 
made,  must  be  delivered  to  hini. 

Service  upon  a  (  orporntion  is  sufficient,  if  made  upon  an 
officer,  to  whom  a  copy  of  a  summons  must  be  dehvered, 
where  a  summons  is  personally  served  upon  a  corporation  ; 
nnieas  the  officer  is  npf^cially  designated  by  the  judge,  as  pre- 
scribed in  section  two  thousand  four  hundred  and  forty- 
four  of  this  act. 

§  2458.  The  sh^^riff,  when  he  arrests  a  judgment  debtor 
by  virtue  of  at  warrant,  issued  as  prescribed  in  this  article, 
mast  deliver  to  him  a  copy  of  the  warrant,  and  of  the  affi- 
davit upon  which  it  was  granted. 

§  2454*  A  special  proceeding,  instituted  ns  prescribe'!  in 
this  i.r.ici ',  luay  be  discontinued  at  any  time,  upon  such 
terms  ns  justice  requires,  by  au  order  of  the  judge,  made 
upou  the  application  of  the  judgment  creditor.  Where  the 
judcmeutcretiitor  unreasonably  neglects  or  delays  to  pro- 
ceed, or  where  it  appears  that  his  judgment  has  been  ^atis* 
fird,  his  proceedings  may  be  dismisi>ed,  upon  like  terms,  by 
a  like  order,  made  upon  the  application  of  the  judgment 
debtor,  or  of  the  plaintiff  in  a  judgment  creditor's  action 
against  the  debtor,  or  of  a  jndgment  creditor,  who  nas  in- 
stituted either  of  the  special  proceedings,  authorized  by  this 
article.  Where  an  or>ler  appointing  a  receiver,  or  extend- 
ing a  receivership,  has  been  made,  in  the  course  of  the 
special  proceeding  notice  of  the  amplication  for  an  order 
specitied  in  this  section,  must  be  given,  in  snch  a  manner  as 
the  jiid^e  deems  proper,  to  all  persons  interested  in  the  re- 
otfivership,  as  far  as  they  can  #[>nveniently  be  ascertained. 

§2455.  The  judge  may  make  an  order,  allowing  to  the  88  Hun.  142. 
judgment  creditor  a  fixed  sum,  as  costs,  consisting  of  his  c*2W****  ^' 
wit'iessbH*  fees  and  other  disbursements,  and  of  a  sum,  in 
a  tdition  thereto,  not  exceeding  thirty  dollars  ;  and  direct- 
ing the  payment  thereof,  out  of  any  money  which  has 
come,  or  may  come,  to  the  hands  of  the  receiver,  or  of  the 
sheiiff ;  or,  within  a  time  specified  in  the  order,  by  the 
judgment  debtor,  or  other  person  against  whom  the  special 
proceeding  i-t  instituted. 

§2456.  Where  the  judgment  debtor,  or  other  person  88Han.ua. 
against  whom  the  special  proceeding  is  instituted,  has  been 
examined,  and  property,  applicable  to  the  payment  of  the 
judgment  has  not  been  discovered  in  the  course  of  the 
speci-il  proct  eding,  the  judge  may  make  an  order,  allowing 
him  a  like  sum  as  costs  ;  and  directing  the  payment  thereof, 
within  a  time  specified  in  the  order,  by  tbejudgment  creditor; 
or  except  where  it  is  allowed  to  the  judgment  debtor, 
out  of  any  money  which  has  come,  or  may  come,  to  the 
hinds  of  a  receiver  or  of  the  sheriff. 

§2457.  A  person  who  refuse«»,  or  without  snffieient  (  x-  8*  Hun.  138. 
cuse  neglects,  to  obey  au  order  of  a  judge  or  referee,  made  iig^*^"  ^*'"* 
pursuant  to  the  last  two  sections,  or  to  any  other  provision    88  Huu,  0i8. 
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of  this  article,  and  duly  served  upon  him,  or  an  oral  direction; 
given  directly  to  him  by  a  judge  or  referee,  in  the  course  of 
the  special  proceeding  ;  or  to  attend  before  a  Judge  or 
referee,  according  to  the  command  of  a  subpoena,  duly 
served  upon  him ;  may  be  punished  by  the  judge,  or  by 
the  court  out  of  which  the  execution  was  issued,  as  for  a 
contempt 

69  How.  Pr.     $  2458.    Upon  what  Judgment,  and  to  what  oonnty. 
fiOT^  the  exeoation  must  hive  issued.     [Am'd  1881,    1897. 

i^civ.  no,  ^jnendmerU  to  take  effect  September  1,  1897.]— In  order  to  en- 
8 id.  4a       title  a  judgment-creditor  to  maintain  either  of  the  special 
140 N.Y. 447.  proceedings  aatborized  by  this  article,  the  judgment  mast 
146  N.T.348.£ave  been  ren  lered  upon  the  judgment  debtor's  appearance 
or  personal  service  of  the  summons  upon  him,  for  a  sum  not 
less  than  twenty -five  dollars  or  substituted  S'^rvioe  of  the 
summons  upon  him  in  accordance  with  section  fonr  hundred 
aad  thirty-six  of  the  code  of  civil  procedure;  and  the  exe- 
cution must  have  been  issue  i  out  of  a  court  of  record;  and 
either: 

1.  To  the  sherifiE  of  the  county  where  the  judj^ment  deb- 
tor  has,  at  the  time  of  the  commencement  of  the  special 
proceediugs,  a  place  for  the  regular  transaction  of  business 
in  perrjon ;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  state, 
to  the  sheriff  of  the  couaty  where  he  resides;  or, 

3.  If  he  is  n  >t  then  a  resi  leui  of  the  state,  to  the  sheriff 
of  the  county  wherj  the  judgment- roll' is  filed  unless  the 
execution  was  issued  out  of  a  court  other  th  m  that  in  which 
the  jud<:^ment  was  ren  lered,  and,  iu  that  Cise,  to  the  sheriff 
of  the  county  where  the  tr.msAipt  of  the  judgment  is  filed. 

§  2459.  If  the  iudgment  debtor,  or  other  person,  re- 
quired to  attend  and  be  examined,  as  prescribed  m  this  arti- 
cle, or  the  officer  of  a  corporation,  required  to  attend  in  its 
behalf,  is,  at  the  time  of  the  service  of  (he  order  upon 
him,  a  resident  of  the  State,  or  then  has  an  office,  within  the 
State,  for  the  regular  transaction  of  business  in  person,  he 
cannot  be  compelled  to  attend,  pursuant  to  the  order,  or  to 
any  adjournment,  at  a  place  without  the  coimty  wherein 
his  residence  or  place  of  business  is  situated. 

§  2460.  [Am*d  1881.]  A  party  or  a  witness,  examined 
in  a  special  proceeding,  authorized  by  this  article,  is  not  ex- 
cused from  answering  a  question,  on  the  ground  that  his 
examination  will  tend  to  convict  him  of  the  commission  of 
a  fraud ;  or  to  prove  that  he  has  been  a  party  or  privy  to, 
or  knowing  of,  a  conveyance,  assignment,  transfer  or  other 
disposition  of  property  for  any  purpose ;  or  that  he  or 
another  person  claims  to  be  entitled  as  against  the  judgment 
creditor,  or  a  receiver  appointed  or  to  be  appointed  m  the 
enpecial  proceeding,  to  hold  property,  derived  from  or 
through  the  judgment  debtor,  or  to  be  discharged  from  the 
payment  of  a  debt  which  was  due  to  the  judgment  debtor, 
or  to  a  person  in  his  behalf.  But  an  answer  cannot  be  used 
as  evidence  against  the  person  so  answering,  in  a  criminal 
action  or  criminal  proceeding. 

^  2461*  Where  the  execution  was  issued  as  prescribed 
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in  section  one  thousand  nine  hundred  and  forty -one  of  this 
act,  a  debt  due  to,  or  other  persooal  property  owned  by, 
one  or  more  of  the  defendants  not  summoned,  jointly  with 
the  defendants  summoned,  or  with  any  of  them,  may  be 
reached  by  a  special  proceeding,  instituted  as  prescribed  in 
this  article,  and  founded  upon  the  judgment, 

§  8468.  Sections  twenty-six,  fifty-two,  and  two  hundred 
and  seventy-nine  of  this  act  apply  to  a  special  proceeding, 
instituted  as  prescribed  in  this  article ;  and  the  judge  before 
whom  it  is  continued,  as  prescribed  in  either  of  those  sec- 
tions, is  deemed  to  be  the  judge  to  whom  an  order  or  war- 
rant is  returnable,  for  the  purpose  of  any  provision  of  this 
or  the  next  article. 

§8468.  [^w'(fl886.]  This  article  does  not  apply  where  ssN.T.TH 
the  Judgment  debtor  is  a  corporation  created  by  or  under   i*o  id.  ui. 
the  laws  of  the  State,  or  a  foreign  corporation  specified  in   Jg^P^*  ^*''* 
section  one  thousand  eight  hundred  and  twelve  of  this  act,    17  Hitc.  146. 
except  in  those  actions  or  special  proceedings  brought  by 
or  against  the  people  of  the  State.    Nor  does  it  authorize 
the  seiziu^  of,  or  other  interferences  with,  any  property 
which  is  especially  exempt  by  law  from  levy  ana  sale  by 
virtue  of  an  execution  ;  or  any  money,  thing  in  action,  or 
other  property  held  in  trust  for  a  judgment  debtor,  where 
the  trust  has  been  created  by,  or  ths  fund  so  held  in  trust 
has  proceeded  from,  a  person  other  than  the  judgment 
debtor  ;  or  the  earnings  of  the  judgment  debtor  for  his  per- 
sonal services  rendered  within  sixty  days  next  before  the 
institution  of  the  special  proceeding ;  when  it  is  made  to 
appear  by  his  oath  or  otherwise  that  those  earnings  are  nec- 
essary for  the  use  of  a  family,  wholly  or  partly  supported 
by  hifl  labor. 

ARTICLE  SECOND. 

ThB  RBCSrVEB. 

i  «4M.  When  and  how  receiver       %  2468.  When  property  U  veeted 
ma  J  be  appointed.  in  receiver. 


S40S.  27otice  to  other  cmiltors.  8469.  How    receiver's  title   to 

►nly  one  receiver  to  bo  personal    property 

appointed.    Former  re-  tended  by  relation. 


8466.  Only  one  receiver  to  bo  personal    property    ex- 

appointed.    Former  re-  tended  by  relation, 

celvership  may  bo  ex-  8470.  Ck>anty  Clerk  to  record 


tended.  orders,  etc. ;  penalty  for 

8467.  Order  to  be  filed  and  re-  neeleci 

corded.  847L  Beceiver  to  be  rabject  to 

control  of  court 

§  8464.  At  any  time  after  making  an  order,  requiring  u  Abb.  N^ 
the  judgment  debtor,  or  any  other  person,  to  attend  aDd  be  C.  828. 
examined,  or  issuing  a  warrant,  as  prescribed  in  article 
first  of  this  title,  the  Judge  to  whom  the  order  or  warrant  is 
returnable  may  make  an  order,  appointing  a  receiver  of  the 
property  of  the  judgment  debtor.  At  least  two  days' 
notice  of  the  application  for  the  order  appointing  a  receiver, 
must  be  given  personally  to  the  judgment  debtor,  unless 
the  judge  is  satisfied  that  he  cannot,  with  reasonable  dili- 
gence, be  found  within  the  Slate ;  in  which  case,  the  order 
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must  recite  that  fact,  and  may  dispense  with  notice,  or  may 
direct  notice  to  be  given  in  any  manner  which  the  judge 
thinks  proper.  But  where  the  order  to  attend  and  be 
examined,  or  the  warrant,  has  been  served  upon  the  judg- 
ment debtor,  a  receiver  may  be  appointed  upon  the  return 
day  thereof,  or  at  the  close  of  the  examination,  without 
further  notice  to  him. 

§  8465.  The  judge  must  ascertain,  if  practicable,  by 
the  oath  of  the  judgment  debtor,  or  otherwise,  whether  an 
action,  specified  in  article  first  of  title  fourth  of  chapter 
fifteenth  of  this  act,  or  a  special  proceeding  instituted  as 
prescribed  in  article  first  of  this  title,  is  pending  against  the 
judgment  debtor.  If  either  is  pending,  and  a  receiver  has 
not  been  appointed  therein,  notice  of  the  application  for 
the  appointment  of  a  receiver*  and  of  all  the.subsequent 
proceedings  respecting  the  receivership,  must  be  given,  in 
such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it. 

§  8466.  Only  one  receiver  of  the  property  of  a  judgment 
debtor  shall  be  appointed.  Where  a  receiver  thereof  has 
already  been  appointed,  the  judge,  instead  of  making  the 
order  prescribed  in  the  last  section  but  one,  must  make  an 
order,  extending  the  receivership  to  the  special  proceeding 
before  him.  Such  an  order  gives  to  tlie  judgment  creditor 
the  same  rights,  as  if  a  receiver  was  then  appointed  upon 
his  application ;  including  the  right  to  apply  to  the  court  to 
control,  direct,  or  remove  the  receiver,  or  to  subordinate 
the  proceedings  in  or  by  which  the  receiver  was  appointed, 
to  those  taken  under  his  judgment. 

§  8467.  An  order  appointing  a  receiver,  or  extending  a 
receivership,  must  be  filed  in  the  oflSce  of  the  clerk  of  the 
county,  wherein  the  judgment-roll  in  the  action  is  filed ;  or, 
if  the  special  proceeding  is  founded  upon  an  execution 
issued  out  of  a  court,  other  than  that  in  which  the  judg- 
ment was  rendered,  in  the  office  of  the  clerk  of  the  county, 
wherein  the  transcript  of  the  judgment  is  filed. 
14     Week.       §  8468.  The  property  of  the  judgment  debtor  is  vested 
Dig.  241.        in  a  receiver,  who  has  duly  quaUfled,  from  the  time  of 
^st'ateReo    ^^*°^  ^^®  order  appointing  him^  or  extending  his  receiver- 
giS*  ship,  as  the  case  may  be ;  subject  to  the  following  excep- 
!  4  Id.  586.      tions : 

147  N*Y*W«  ^*  ^^  property  is  vested  in  the  receiver,  only  from  the 
time  when  the  order,  or  a  certified  copy  thereof,  as  the 
case  may  be,  is  filed  with  the  clerk  of  the  county  where  it 
is  situated. 

2»  Where  the  judgment  debtor,  at  the  time  when  the 
order  is  filed,  resides  in  another  county  of  the  State,  his 
personal  property  is  vested  in  the  receiver,  only  from  the 
time  when  a  copy  of  the  order,  certified  by  the  clerk  in 
whose  office  it  is  recorded,  is  filed  with  the  clerk  of  the 
county  where  he  resides. 
llTN.Y.2t7.      §3408.  [Am'dW^^^  amendment  to  take  effect   FepUmberl, 
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1892.]  Where  the  receiver's  title  to  personal  property  lias 
become  vested,  as  prescribed  iu  the  last  section,  it  also 
extends  back,  by  relation,  for  the  benefit  of  the  judgment 
creditor,  in  whose  behalf  the  special  proceeding  was  in« 
stitated,  as  follows: 

1.  Where  an  order,  requiring  the  judgment  debtor  to  at- 
tend and  be  examined,  or  a  warrant,  requiring  the  sheriff  to 
arrest  him  and  bring  him  before  the  judge,  hns  been  served, 
before  the  appointment  of  the  receiver  or  the  extension  of  the 
receivership,  the  receiver's  title  extends  back  so  as  to  include 
the  personal  property  of  the  judgment  debtor,  at  the  time  of 
the  service  of  the  order  or  warrant, 

2.  Where  nn  order  or  warrant  hns  not  been  served,  as 
specified  in  the  foregoing  subdivision,  but  an  order  has  been 
made,  requiriug  a  person  to  attend  and  be  examined,  con- 
Crroing  )*roperty  belooging,  or  a  debt  due,  to  the  judgment 
debt  r,  the  receiver's  title  extends  to  personal  property  be- 
lon^in*];  to  the  judgment  debtor,  which  was  in  the  hands  or 
under  the  c  lotroi,  of  the  person  or  corporation  thus  re- 
quired to  attend,  at  the  time  of  the  service  of  the  order ; 
and  to  a  debt  then  du#)  to  him  from  that  person  or  corpora- 
tion. 

3.  In  every  other  case,  where  notice  of  the  application  for 
tho  appointment  of  the  receiver  was  given  to  the  judgment 
dsbtor,  the  receiver's  title  extends  to  the  personal  property 
of  thejndgment  debtor,  at  the  time  when  the  notice  was 
served,  e  ther  personally,  or  by  complying  with  the  re- 
qnirements  of  an  order,  proscribing  a  substitute  for  personal 


4.  Where  the  case  is  within  two  or  more  of  the  foregoing    ^  ^PP*  ^^» 
subdivisions  of  this  section,  the  rule  most  favorable  to  the    ^^* 
judgment  creditor  most  be  adopted. 

But  this  section  does  not  affect  the  title  of  a  purchaser 
in  ((ood  faith,  without  notice,  and  for  a  valuable  consider- 
ation; or  the  payment  of  a  debt  iu  good  faith,  and  without 
notice. 

5.  No  person  shall  be  appointed  a  recsiver  in  this  State 
who  is  not  a  resident  thereof,  nor  shall  any  person  continue 
to  a'^t  ns  receiver  after  he  ceases  to  be  a  renident  thereof^ 
and  thejndgment  creditor  may  applv  to  the  court  or  j iidge 
that  a^^pointed  such  receiver,  within  thirty  days  aftersnid  re- 
ceiver ceases  to  be  aresident  of  this  State,  for  the  appoint- 
ment of  anoth'  r  person  in  his  place,  upon  such  notice  to  the 
pernons  interested  as  the  court  or  judge  may  direct. 
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§§  2470-2471a 
§  24-70'  Each  oouDty  clerk  mnst  keep  in  his  offic»e  s 
book,  indexed  to  the  names  of  the  jndgment  debtors,  styled 
"book  of  orders  appointing  receivers  of  judgment  debt- 
ors." A  county  clerk,  in  whose  office  im  order  or  a  certi- 
fied copy  of  an  order  is  file  J,  as  pres  ribed  in  section  two 
thousand  four  hundred  aad  s  xty-seven  or  section  two 
thousand  four  hundred  and  sixty-ei^ht  of  this  act,  must 
immediately  note  thereupon  the  time  of  filing  it,  and,  as 
soon  as  pra  ticable,  must  record  it  in  the  book  so  Isept  by 
him.  He  must  also,  upon  request,  furnish  forthwith  to 
any  party  or  person  interested,  one  or  more  certified  copies 
thereof.  For  each  omission  to  comply  with  any  provision 
of  this  section,  a  county  ckrk  forfeits,  to  the  party  ag- 
grieved, two  hundred  and  fifty  dol'ars,  in  addition  to  all 
damages  sustained  by  reason  of  the  omission. 


§2471*  A.  receiver,  appointed  as  prescribed  in  this 
article,  is  subject  to  the  direction  and  control  of  the  court 
out  of  which  the  execution  was  issued.  Where  an  order 
has  been  made,  extent. ing  a  receivership  to  a  special  pro- 
oieding  founded  upon  a  6U I  sequent  judgment,  the  coutrol 
over,  and  direction  of,  the  receiver,  with  respect  to  that 
judgment,  remain  in  the  court  to  whose  control  aud  direo« 
tion  he  was  originally  subject. 


TITLE  Xin. 

lAdded  1893.] 

To  compel  delivery  of  hooks  to  public  officer, 

§  2471  ^»  ^  public  officer  may  denmnd  from  any  per- 
son iu  whose  possession  they  may  be,  a  delivery  to  such 
officer  of  the  books  nnd  papers  belonging  or  appertaining  to 
such  office.  If  such  demaud  is  refused,  such  officer  may 
make  complaint  theri  of  to  any  justi'  e  of  the  supreme  court 
of  the  district,  or  to  the  county  judge  of  the  county  in 
which  the  person  refusing  resides.  If  such  justice  or 
judge  be  satisfied  that  such  books  or  papers  are  withheld, 
ke  shall  g^ant  an  orvler  directing  the  person  refusing  to 
show  cau86  before  him  at  a  time  specified  therein,  why  he 
should  not  deliver  the  same.  At  such  time,  or  at  any  time  to 
which  the  matter  may  be  adjourned,  on  proof  of  the  due 
service  of  the  order,  such  justice  or  judge  shall  proceed  to 
inquire  into  the  circumstances.  If  the  person  charged 
with  withLolding  such  books  or  papers  makes  affidavit  be- 
fore such  justice  or  judge  that   he  has   delivered    to  the 
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officer  till  books  and  papers  in  bis  custody  'which,  'wiihiii  his 
knowledge  or  to  hid  belief  belong  or  appertain  thereto,  fcuih 
proceedings  before  such  justice  or  judge  shall  cense,  and 
each  person  be  discharged.  If  the  person  complained 
agaiust  shall  not  make  such  onth,  and  it  app^^ars  that  any 
such  books  or  papers  are  withheld  by  him,  such  justice  or 
jnfge  shuU  commit  him  to  the  county  jail  i  Dt:l  he  d  liyers 
t  noh  books  and  papers,  oris  others* ise  discharged  accor  ing 
to  hiw.  On  such  commitmeLt,  such  justice  or  judpr,  if 
required  by  the  complainant,  sbnll  also  issue  his  warrant  di- 
rected to  any  sheriff  or  constable,  commanding  him  to 
search,  in  the  daytime,  the  places  dengnated  therein,  for 
such  bo  .ks  and  papers,  and  to  bring  them  before  such 
justice  or  judge.  If  any  such  books  and  papers  are  brought 
before  him  by  virtue  of  such  warrant,  he  shall  determine 
whether  they  appertain  to  such  office,  and  if  so  shall  cause 
them  to  be  delivered  to  the  complainant. 


OHAPTEE  XVIII. 

SUBBOGATES'  COUBTS,  AND  PROCEEDINGS 
THEBEIN. 

TITLE  I. — Oboanization,  jurisdiction,  and  powers  of 
THB   COURT.      Duties,    powers    and    dis- 

ABHilTIBS  OF  THE  SUBBOQATE,  AND  THE 
OFFICERS  OF  THE  COURT.  MlSOSLLANEOr.S 
PROVISIONS. 

TITLE    IL — Provisions  relating  generally  to  the  pro- 

OEEDINGS  m  surrogates'  COURTS,  AND  TO 
appeals  from    those  COURTS. 

TITLE  in. — Grantino  and   revoking  probate,     letters 

TESTAMENTARY,     AND    LETTERS    OF    ADMINIk. 

tration.  Foreign  wills;  ancillary  let- 
ters. 

TITLE  rV.— Proceedings  by  or  against  an  executor 
OR  administrator,  touching  the  ad- 
ministration AND  settlement  OF  THE  E9« 
TATE. 
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TITLE      y. — Disposition  of  the  dbobdsnt*8  bbaIj  pbop- 

KBTT,  FOB  THB  PAYMENT  OF  DEBTS  AND 
FUNBBAIi  EXPENSES.  DlSTBIBUTIOM  OF  THE 
PBOCEEDB. 

TITLE    VI. — ^PbOYISIOMS      BBLATINa     TO      A    TB8TAMXMTABT 
TBT78TEE. 

TITLE  YII. — Pboyisions  belatinq  to  a  ouabdian. 

TITLE  I. 

Organization f  jurisdidicn,  and  powers  of  the  court.  Duties 
powers,  and  disabiliUes  of  the  surrogate,  and  the  (fficers 
of  the  court.    Miscellaneous  provisions, 

AKTIOLE  FIRST. 

JuBIBDICnON  OF  THB  CoUBT  AND  AUTHOBITT  OF  THl 
SUBBOOATB. 


8  2472.  General  jnrlidlction  of 
■unx>g»te'8  court. 

Preinmptlon  of  Jurisdic- 
tion. 

Jurisdiction  not  lost  by 
defect  in  record. 

Effect  of  exercise  of  juris- 
diction. 

ExclusiTe  jurisdiction. 

Concurrent  jurisdiction 
of  two  or  more  surro- 
gates. 


2473. 

3474. 

3475. 

3476. 
3477. 


I  2478.    Juriediction.how  Affected 
by  locftUty  of  debts. 

3479.  Jurisdic  tion  in  new  or  al- 

tered county. 

3480.  Id.;  transfer  of  proceed- 

ings  to  proper  county. 

3481.  Incidental  powers  of  the 

surrogate. 
2482.  Application  of  chapter;  con- 
firmation of  preyious  acta. 
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§  8478.  Each  surrogate  must  hold,  withhi  his  county, 
a  court,  which  has,  in  addition  to  the  powers  conferred 
upon  it,  or  upon  the  surrogate,  by  special  provision  of  law, 
jurisdiction,  as  follows : 

1.  To  take  the  proof  of  wills ;  to  admit  wills  to  probate ; 
to  revoke  the  probate  thereof ;  and  to  take  and  revoke  pro- 
bate of  heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters 
of  administration,  and  to  appoint  a  successor  in  place  of  a 
person  whose  letters  have  been  revoked. 

8.  To  direct  and  control  tiie  conduct,  and  settle  the  ac- 
coimts,  of  executors,  administrators,  and  testamentary 
trustees ;  to  remove  testamentary  trustees,  and  to  appoint 
a  successor  in  place  of  a  testamentary  trustee  so  removed. 

4.  To  enforce  the  payment  of  debts  and  legacies ;  the 
distribution  of  the  estates  of  decedents ;  and  the  payment 
or  delivery,  by  executors,  administrators,  and  testamen« 
tary  trustees,  of  money  or  other  property  in  their  posses- 
sion, belonging  to  the  estate. 

5.  To  direct  the  disposition  of  real  property,  and  interests 
in  real  property,  of  decedents,  for  the  paj^ment  of  their 
debts  ana  funeral  expenses,  and  the  disposition  of  the  pro* 
ceeds  thereof. 

6.  To  administer  justice,  in  all  matters  relating  to  the 
affairs  of  decedents,  according  to  the  provisions  of  the 
statutes  relating  thereto. 

7.  To  appoint  and  remove  guardians  for  infants ;  to 
compel  the  payment  and  delivery  by  them  of  money  or 
other  property  belonging  ti»  their  wards  ;  and,  in  the  cases 
specially  prescribed  by  mw,  to  direct  and  control  their  con* 
duct,  and  settle  their  accounts. 

This  jurisdiction  must  be  exercised  in  the  cases,  and  In 
the  manner,  prescribed  by  statute. 

g  2478.  Where  the  Jurisdiction  of  a  surrogate's  court 
to  make,  in  a  case  specified  in  the  last  section,  a  decree  or 
other  determination,  is  drawn  in  question  collaterally,  and 
the  necessary  parties  were  duly  cited  or  appeared,  the 
jurisdiction  is  presumptively,  and,  in  the  absence  of  fraud 
or  collusion,  conclusively,  established,  by  an  allegation  of 
the  jurisdictional  facts,  contained  in  a  written  petition  or 
answer,  duly  verified,  used  in  the  surrogate's  court.  The 
fact  that  the  parties  were  duly  cited  is  presumptively 
proved,  by  a  recital  to  that  effect  in  the  decree. 

§  8474*  The  surrogate's  court  obtains  -jurisdiction  in 
every  case,  by  the  existence  of  the  jurisdictional  facts  pre- 
scribed by  statute,  and  by  the  citation  or  appearance  of  the 
necessary  parties.  An  objection  to  a  decree  or  other  de- 
termination, founded  upon  sn  omission  therein,  or  in  the 
papers  upon  which  it  was  founded,  of  the  recital  or  proof 
of  any  fact  necessary  to  jurisdiction,  which  actually  existed, 
or  the  failure  to  take  any  intermediate  proceeding,  required 
by  law  to  b^  taken,  is  available  only  upon  appeal.  But,  for 


6Redf.a& 
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Id.  574. 
Id.  601. 
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the  better  protection  of  any  par^,  or  other  person  interested, 
the  surrogate's  court  may,  in  its  discretion,  allow  such 
defect  to  be  supplied  by  amendment. 
44  Hun,  106.  §  8475.  Jurisdiction,  once  duly  exercised  over  any 
129  N.y.  640.  niatter,  by  a  surrogate's  court,  excludes  the  subsequent  ex- 
ercise of  Jurisdiction  by  another  surrogate's  court,  over  the 
same  matter,  and  all  its  incidents,  except  as  otherwise 
specially  i)rescribed  by  law.  Where  a  guardian  has  been 
duly  appointed  by,  or  letters  testamentary  or  of  administra- 
tion have  been  duly  issued  from,  or  any  other  special  pro- 
ceeding has  been  duly  commenced  in,  a  surrogate's  court 
having  jurisdiction,  all  further  proceedings,  to  be  taken  in 
a  surrogate's  court,  with  respect  to  the  same  estate  or  mat- 
ter, must  be  taken  in  the  same  court. 
1  Denusoa.  §  8476.  The  surrogate's  court  of  each  coimty  has  juris- 
diction, exclusive  of  every  other  surrogate's  court,  to  take 
the  proof  of  a  will,  and  to  grant  letters  testamentary  there- 
upon, or  to  grant  letters  oi  administration,  as  the  case  re- 
quires, in  either  of  the  following  cases : 

1,  Where  the  decedent  was,  at  the  time  of  his  death,  a 
resident  of  that  county,  whether  his  death  happened  there 
or  elsewhere. 

2.  Where  the  decedent,  not  being  a  resident  of  the 
State,  died  within  that  county,  leaving  personal  property 
within  the  State,  or  leaving  personal  property  which  has, 
since  his  death,  come  into  the  State,  and  remams  unadmin- 
istered. 

8.  Where  the  decedent,  not  being  a  resident  of  the  State, 
died  without  the  State,  leaving  personal  properly  within 
that  county,  and  no  other ;  or  leaving  personal  property 
which  has,  since  his  death,  come  into  that  county,  and  no 
other,  and  remains  unadministered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death, 
a  resident  of  tlie  State,  and  a  petition  for  probate  of  his 
will,  or  for  a  grant  of  letters  of  administration,  under  sub- 
division second  or  third  of  this  section,  has  not  been  filed 
in  any  surrogate's  court ;  but  real  property  of  the  decedent, 
to  which  the  will  relates,  or  which  is  subject  to  disposition 
under  title  fifth  of  this  chapter,  is  situated  within  that 
county,  and  no  other. 

§  8477.  Where  personal  property  of  the  decedent  is 
within,  or  comes  into,  two  or  more  counties,  under  the  cir- 
cumstances specitied  in  subdivision  third  of  the  last  section ; 
or  real  property  of  the  decedent  is  situated  in  two  or  more 
counties,  under  the  circumstances  specified  in  subdivision 
fourth  of  the  last  section ;  the  surrogate's  courts  of  those 
counties  have  concurrent  jurisdiction,  exclusive  of  every 
other  surrogate's  court,  to  take  the  proof  of  the  will  and 
grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires.  But  where  a  petition 
for  probate  of  a  will,  or  for  letters  of  administration,  has 
been  duly  filed  in  eith<)r  of  the  courts  so  possessing  con- 
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current  Jurisdiction,  the  jurisdiction  of  that  court  excludes 
that  of  the  other. 

§  2478.  For  the  purpose  of  conferring  jurisdiction  upon 
a  surrogate's  court,  a  debt,  owing  to  a  decedent  by  a  resi- 
dent of  the  State,  is  regarded  as  personal  property,  situated 
within  the  county  where  the  debtor,  or  either  of  two  or 
more  joint  debtors,  resides  ;  and  a  debt,  owing  to  him  by  a 
domestic  corporation,  is  regarded  as  personal  property, 
situated  within  the  county  where  the  principal  office  of  the 
corporation  is  situated.  But  the  foregoing  provision  does 
not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note, 
or  other  instrument  for  the  payment  of  money  only,  in 
terms  negotiable,  or  payable  to  the  bearer  or  holder.  Such 
a  debt,  whether  the  debtor  is  a  resident  or  non-resident  of 
the  State,  or  a  foreign  or  a  domestic  government,  state, 
county,  public  officer,  association,  or  corporation,  is,  for 
the  purpose  of  so  conferring  jurisdiction,  regarded  as  per- 
sonal property,  at  the  place  where  the  bond,  note,  or  other 
instrument  is,  either  within  or  without  the  State. 

§  2479.  [Am'dlSSS.]  Where  a  new  county  has  been  i3Mi»c.7i4. 
heretofore,  or  is  hereafter,  erected,  or  territory  has  been 
heretofore,  or  is  hereafter,  transferred  from  one  county  to 
another,  the  jurisdiction  of  the  surrogate's  court  of  each  of 
the  counties  affected  thereby,  to  take  the  proof  of  a  wiU, 
or  to  grant  letters,  depends  upon  the  locality,  where  the 
petition  is  presented,  of  the  place  where  the  property  of 
the  decedent  is  situated,  or  where  the  event  occurred,  as 
the  case  may  be,  which  determines  lurisdiction.  If,  before 
the  erection  of  the  new  county,  or  tne  transfer  of  the  terri- 
tory, letters  have  been  panted,  upon  the  ground  that  the 
decedent  died  or  residea  within  the  county,  the  surrogate's 
cpurt  from  which  they  were  issued  has  exclusive  jurisdic- 
tion of  the  estate,  and  of  all  matters  incidental  thereto ; 
and  if  the  place  where  the  decedent  died  or  resided  is  em- 
braced within  another  countv,  certified  copies  of  any  papers 
or  proceedings,  filed,  entered,  or  recorded  in  the  surrogate's 
court  thereof,  must  be  furnished  on  the  payment  of  the 
fees  therefor,  by  the  proper  officer,  to  any  person  interested 
in  the  estate ;  and  upon  the  latter's  request  and  payment 
of  the  fees  therefor,  the  proper  officer  of  the  couit  so  hav- 
ing jurisdiction  must  file,  enter  or  record  the  same,  in  like 
manner  and  with  like  effect  as  the  originals.  Where  the 
letters  were  granted  upon  any  ground  other  than  the  dece- 
dent's death  or  residence  within  the  county,  the  jurisdiction 
of  the  court  from  which  they  were  issued  remains  unaf- 
fected by  any  change  in  the  territorial  limits  of  its  county. 

§  2480.  A  special  proceeding  pending  in  a  sturogate's 
court,  whose  jurisdiction  to  entertain  the  same  is  taken 
away  by  the  provisions  of  the  last  section,  or  in  consequence 
of  the  erection  of  a  new  county,  or  the  alteration  of  the  terri- 
torial limits  of  a  county,  after  this  act  takes  effect,  must  be 
transferred,  by  order  of  the  court  in  which  it  is  pending,  to 

Digitized  by  VjOOQ  IC 


SURROGATES'  COtJRTS. 


91  N.Y.  ^W. 
96  Id.  484. 
»N.  Y. 

Sapp.  481. 
Id.  e61. 
22  N.Y. 

SUte  Bep. 

887. 

136  N.Y.  287. 

29Abb.N.a 

477. 

«9  8toteBep 
29. 


5Bedf.89a 
Id.  488. 

1  Dem.  128. 

2  Id.  69. 

07  How.  Pr. 

447. 

17  Abb.  N. 

C.880. 

7  N.Y. 

SUte  Rep. 
821. 
42Hiiii,403. 
22  N.Y. 

SUte  Rep. 
888. 
24  Id.  413. 
Mid.  296. 
83  Hud,  419. 


the  surrogate's  court  having  jurisdiction  :  and  the  lattsr 
court  has  the  same  jurisdiction,  power,  and  authority  with 
respect  thereto,  which  the  former  court  would  have  had,  if 
the  territorial  limits  of  its  county  had  not  been  changed. 

§  2481.  A  surrogate,  in  court  or  out  of  court,  as  the 
case  requires,  has  power : 

1.  To  issue  citations  to  parties,  in  any  matter  within  the 
jurisdiction  of  his  court ;  and,  in  a  case  prescribed  by  law, 
to  compel  the  attendance  of  a  party. 

2.  To  adioum,  from  time  to  time,  a  hearing  or  other  pro- 
ceeding in  his  court ;  and  where  all  persons  who  are  neces- 
sary parties  have  not  been  cited  or  notified,  and  citation  or 
notice  has  not  been  waived  by  appearance  or  otherwise,  it 
is  liis  duty,  before  proceeding  further,  so  to  adjourn  the 
same,  and  to  issue  a  supplemental  citation,  or  require  the 
petitioner  to  give  an  additional  notice,  as  may  be  necessaiy. 

8.  To  issue,  under  the  seal  of  the  court,  a  subpoena,  re- 
quiring the  attendance  of  a  witness,  residing  or  being  in 
any  part  of  tho  Btate  ;  or  a  subpoena  duces  tecum,  requir- 
ing such  attendance,  and  the  production  of  a  book  or  paper 
material  to  an  inquiry  pending  in  the  court. 

4.  To  enjoin,  by  order,  an  executor,  administrator,  testa- 
mentary trustee,  or  guardian,  to  whom  a  citation  or  other 
process  has  been  duly  issued  from  his  court,  from  acting 
as  such,  until  the  further  order  of  the  court, 

6.  To  require,  by  order,  an  executor,  administrator,  testa- 
mentary trustee,  or  guardian,  subject  to  the  jurisdiction  of 
his  court,  to  perform  any  duty  imposed  upon  him,  by 
statute,  or  by  the  surrogate's  court,  under  authority  of  a 
statute. 

6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  aa 
of  a  former  lime,  a  decree  or  order  of  his  court ;  or  to  grant 
a  new  trial  or  a  new  hearing  for  fraud,  newly  discovered 
evidence,  clerical  error,  or  other  sufficient  cause.  The 
powers,  conferred  by  this  subdivisian,  must  be  exercised 
only  in  a  like  case  and  in  the  same  manner,  as  a  court  of 
record  and  of  general  jurisdiction  exercises  the  same 
powers.  Upon  an  appeal  trom  a  determination  of  the  sur- 
rogate, made  upon  an  application  pursuant  to  this  subdivi- 
sion, the  general  term  of  the  supreme  court  has  the  same 
power  as  the  surrogate ;  and  his  determination  must  be 
reviewed,  as  if  an  original  application  was  made  to  that 
term. 

7.  To  punish  any  person  for  a  contempt  of  his  court, 
civil  or  criminal,  in  any  case,  where  it  is  expressly  pre- 
scribed by  law  that  a  court  of  record  may  punish  a  person 
for  a  similar  contempt,  and  in  like  manner. 

8.  Subject  to  the  provisions  of  law,  relating  to  the  dig- 
quahfication  of  a  judge  in  certain  cas«,  to  complete  any 
unfinished  business,  pending  before  his  predecessor  in 
the  ofl3ce,  including  proofs,  accountings,  and  examinations. 

9.  To  complete,  and  certify  and  sign  in  his  own  name, 
adding  to  his  signature  the  date  of  so  doing  all  records  or 
papers,  left  uncompleted  or  nnsigned  by  any  of  l^i^  ftrede- 
cessors. 
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10.  To  exemplify  and  certify  transcripts  of  all  records  of 

liis  conrt,  or  other  papers  remaining  therein.  13  Ahb  n 

11.  With  respect  to  any  matter  not  expressly  provided   o.$m 
for  in  the  foregoing  subdiTisions  of  thissecuon,  to  proceed, 

in  all  matters  subject  to  the  cognizance  of  his  court,  ac- 
cording to  the  coarse  and  practice  of  a  court,  having  by 
the  common  law,  jurisdiction -of  such  matters,  except  as 
otherwise  prescribed  by  statute;  and  to  exercise  such  inci- 
dental powers,  as  are  necessary  to  carry  into  effect  the  pow' 
ers  expressly  conferred. 

§2482*  [Am*dlB99.]  Each  provision  of  this  chapter, 
relating  to  the  jurisdiction  of  the  surrogate's  court,  to  take 
proof  of  a  will,  and  to  grant  letters  testamentary  or  letters 
of  administration  or  regulating  the  mode  of  proceeding  in 
any  matter  connected  with  the  estate  of  a  decedent  applies, 
unless  otherwise  expressly  declared  then  in,  whether  the 
will  was  made,  or  the  decedent  died,  before  or  after  this 
chapter  takes  effect  All  acts  hitherto  cf  surrogates  and 
officers  acting  as  such  in  completing  by  certif^ng  in  their 
own  names  any  uncertified  wills,  and  by  signing  and  certi. 
fying  in  their  own  nannes,  the  unsigned  and  unceriified  rec- 
ords of  wills  and  of  other  proofs  nndexamin  itions  taken  in  the 
proceedings  of  probate  tnereuf «  before  their  predecessors  in 
office,  are  hereby  confirmed  and  declared  to  be  valid  and  in 
full  compliance  with  the  pre-existing  statutory  requirements. 

ARTICLE  SECOND. 

Gbmbbal  Dutibs  and  DnABiLinxs  or  ths  Subbooats,  om 

Tjocporabt  Burbooatk. 

8  2488.  Sarrofftie  »nd  ftotiog  enr-        |  9493.  Id  ;  compensation. 

rogaie; their offlcUldes-  249i.  Id.;  acts,  ate,  where  and 

ignatlons.  how  recorded. 

3484.  Tacancy     or     dliMblllty;  2495.  Sorrogate,  when  not  to  be 

who  to  act  as  sarrogate.  counael,  etc. 

2485.  Id.;  If  anrrogate  dlaqoali*  2496.  Surrogate,  when  dlaqnall- 

fied,  who  to  act,  fled . 

2485.  Id  :  In  New  York  county.  2497.  lUaaaallflcatlon:     when 

2487.  Proof  of  authority.  obje^  tion  muatbe  taken. 

2488.  Id.;  when  and  how  made.  2498,  2499.  Books  to  be  kept  by 

2489.  How  authority  snperaeded  surrogate. 

2490.  Proceedings  in  Kew  York  2500.  Papers  and  books   to  be 

and  Kings  counties  reg>  preserred.   aud   bonds 

ulated.  filed. 

2491.  Id.;  transfer  of  proceed-  2501.  When     fees  not     to    be 

ings  tosarrogate's court.  charged;  report  of  fees. 

2492.  Temporary        surrogate;  2502.  What  papers  to  be  trans- 

when  board  of  super-  mitted  to  secretary  of 

Tisors  may  appoint  State;  expenses  thereof. 

S  2483*  Whore  the  county  judge  is  aIko  surrogate,  he 
may  be  designated,  in  any  p  per  or  proceeding  relating  to 
the  office  of  surrogate,  as  the  surrogate  of  the  county,  with- 
out any  addition  reftrring  10  his  office  ><s  county  j  udge.  A 
local  officer  elected,  as  prescribed  in  the  constitution,  to  dis- 
charge the  dnti>-s  of  surru^j^ate,  or  of  county  judge  aud  sur- 
rogate, is  deaignated  in  ti<is  act,  and,  when  acting  as  surro- 
gate, may  be  designated,  as  the  "special  surrogate  "  of  his 
county.  Where  an  officer,  other  than  the  surngate,  nets  as 
surrogate  in  a  case  pr.  dcribed  by  law,  he  luubt  be  desigi.ate4 
byhisofficijil  title,  with  the  addiiion  of  the  words,  *'und 
acting  surrogate." 

§2484.    I4m*(i  1893.1    Where,  in  any  eounty,  eiQpP^?*°'' 
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New  York,  the  oflfli  e  of  surrogate  is  yacant;  or  the  snrro- 
gate  is  disabled  by  reason  of  sidcness,  Rbsence  or  Innacj, 
and  Special  proyisi-  n  is  not  made  by  ]aw  for  the  discharge 
of  the  duties  of  his  office  in  that  contingency;  the  duties  of 
hi<3  office  must  be  discharged  until  the  vacancy  is  filled  or 
the  diKabijity  ceases,  as  follows: 

1.  By  the  special  surrogate. 

2.  If  there  is  no  speciil  "surropate,  or  he  is  in  like  man- 
ner disabled,  or  U  precluded  or  disqualified,  by  the  special 
county  judge. 

3.  If  there  is  no  special  county  judge,  or  he  is  in  like 
manner  disabled,  ( r  is  precluded  or  disqualified,  by  the 
county  judge. 

4.  If  there  is  no  onnty  judge,  orheisin  like  manner  dis- 
abled, or  is  precluded  or  disqualified,  by  the  district  attorney. 

But  before  an  officer  is  tntitled  to  act,  as  prescribed  in 
tbis  section,  proof  of  his  authority  to  act  as  prepc  ribed  in 
section  twenty-four  hundred  and  c  ighty-seven  of  this  act 
must  be  made.  In  any  proceeding  in  the  surrogate's  conrt 
of  the  couuty  of  Kings,  before  eitlier  of  the  officers  autho- 
rized in  this  sectiou  to  discharge  the  duties  of  the  office  of 
surrogate  of  such  county  for  the  time  being,  if  an  issue 
isjoinedor  a  contest  arises  either  on  the  facts  or  the  law, 
such  officer,  in  his  discretion,  may,  by  oider  transfer  such 
cause  to  the  supreme  court,  to  be  heard  and  decided  at  a 
special  term  thereof,  held  in  such  county,  which  order  shall 
be  recorded  in  the  surrogate's  office.  A  certified  copy  of 
such  order,  together  with  the  appropriate  certificate  or  cer- 
tificates of  the  authority  of  the  officer  to  act  as  surrogate, 
shall  be  sufficient  and  conclusiye  eyidence  of  the  jurisdic- 
tion and  authority  of  the  supreme  court  in  such  matter  or 
cause.  After  a  final  order  or  decree  is  made  in  the  matter 
or  cause  so  transferred  to  the  supreme  court,  the  court  shall 
direct  the  papers  to  be  returned  and  filed,  and  transcripts 
of  al  orders  and  decrees  made  therein  to  be  recorded  in  the 
surrogate's  office  of  such  county;  and  when  so  filed  and  re- 
borde«l,  they  shall  haye  the  same  effect  as  if  they  were  filod 
and  recorded  in  a  caee  pending  in  the  surrogate's  court  of 
such  county. 

§  2486-  [Am'd  1893.]  Where  the  surrogate  of  any 
county,  except  New  York,  is  precluded  or  disc|nalified  from 
acting  with  respect  to  any  particular  matter,  his  jurisdiction 
and  powers  witn  respect  to  that  matter  yest  in  the  several 
officers  designated  in  the  last  section,  in  the  order  therein 
proyided  for.  If  there  is  no  such  officer  qualified  to  act 
therein,  the  surrogate  may  file  in  his  office  a  certificate  stat- 
ing that  fact;  speci^ng  the  reason  why  he  is  disqualified  or 
precluded;  and  designating  the  surrogate  of  an  adioiniug 
county,  otiier  than  Mew  York,  to  act  in  his  place  in  the  par- 
ticular matter.  The  surrogate  so  designated  has.  with  re- 
spect to  that  matter,  aU  the  jurisdiction  and  powers  of  the 
surrogate  making  the  designation,  and  may  exercise  the 
<•  11  Qo  itoA    8*na«  iJ^  6ither  county. 

"dIS  ActJ      §  248C.  lAm*d  1886, 1893, 1895,am«ndmeni to tofc«^ecfJanu* 
32Hun,  429."  ary  1, 1896.  ]  In  the  county  of  New  York  the  supreme  court.at 
a  special  term  thereof,  on  the  presentation  of  proof  of  its  au- 
thority, as  prescribed  in  the  Ut-xt  section,  must  exercise  all 
the  powers  and  jurisdiction  of  the  surrogate's  court, as  foUowa; 
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1.  Where  the  sarrogate  is  precluded  or  disqnalified  from 
acting,  with  resDCct  to  a  particular  matter,  it  mast  exardse 
all  tue  powers  and  jurisdictioii  of  that  court  with  respect  to 

•  that  matter. 

2.  Where  the  office  of  sarrogate  of  the  county  is  vacant,  or 
the  surrogate  is  disabled  by  reason  of  sickness,  absence  or 
lunacy  it  must  exercise  all  the  powers  and  jurisdiction  of 
that  court,  until  the  vacancy  is  filled  or  the  disability  ceases, 
as  the  case  may  be. 

§  2487.  [Am*d  1887, 1893,  1895,  amendment  to  Utke  effect 
January  1,  1896.]  The  authority  of  another  officer  or,  in  the 
county  of  New  York,  of  the  supreme  court,  to  act  as  pre- 
scribed in  the  last  three  sections,  must  be  proved  in  one  of 
the  following  modes: 

1.  Where  the  surrogate  is  disqualified  or  precluded  from 
acting  in  a  particular  matter,  that  fact  may  be  proved  by  the 
surrogate's  certificate  ther*  of;  or,  except  as  otherwise  pre- 
scribed in  section  twenty-four  hundred  and  «-ighiy-five,  by 
affidavit  or  oral  testimony. 

2.  The  fact  that  the  surroi;ate  is  so  disqualified  or  pre- 
cludtMl,  or  that  he  is  disabled,  or  that  the  office  is  vacant  and 
also  the  authority  of  the  officer,  or  of  the  court,  as  the  case 
may  be,  to  act  in  his  place,  may  be  proved,  and  are  deemed 
conclusively  established  by  an  order  of  a  justice  of  the  su- 
preme con  rt  of  the  judicial  district  embracing  the  county. 
After  such  an  order  is  n)ade,  the  surrogate  shall  not  make 
the  certificate  specified  in  section  twenty  four  hundred  and 
eighty-five  of  this  act,  and  if  such  a  cerificute  has  been 
theretofore  filed,  the  powers  and  jurisdiction  of  the  snrro- 
gate  therein  designated  as  specified  iu  that  section,  thence- 
forth cease. 

§  2488*     [Am'd  1889.]    An  order  may  be  made  as  pre-  1 1185,  Con- 
8cribe<l  in  subdivision  second  of  the  last  s'^ction,  upon  or  ??*ii^y** 
without  notice,  ns  a  justice  of  the  supreme  court  of  the  ju-      stiuRep. 
aiciai  district  embracing  the  county  tt.inksproper.    It  must  376! 

zeciie  the  amse  of  the  making  ttmreof,  it  must  designate 
the  officer  or  couit  empowered  todischarge  the  duties  of  the 
office  of  surrogate;  and,  if  it  rJates  to  a  particular  matter 
only,  it  muHt  designate  that  mntttr.  It  may,  in  the  discre- 
tion of  the  justice,  require  an  officer  to  give  security  for  the 
due  discharge  of  the  duties  therein.  Where  the  office  of 
surrof^ato  is  vacant,  or  the  surrogate  is  di.^abled  by  reason  of 
lunacy,  the  Attorney-General,  if  directed  by  the  governor, 
must,  or  the  district  attorney,  upon  his  own  motion,  may 
apply  for  the  order,  and  a  justice  of  the  supreme  court  of 
the  jmlicinl  district  embracing  the  county  must  grant  it 
upon  Lis  application.  A  justice  of  the  supreme  court  of  the 
judiciul  district  embracing  the  county  may  also  grant  the 
urder  upon  the  application  of  a  pa  ty,  or  ap  rson  about  to 
become  a  party  to  any  special  proceeding  in  the  surrogate's 
conr*.  \\  here  the  surrogate  is  sick  oi  tibseut,  the  granting 
of  the  order  rests  in  the  dis  rc'tion  of  the  ju*;tice,  audits 
effect  n  ay  be  qualified  ns  the  justice  t'linUs  proper. 

§  2480.  [^m'dl889.]  Where  an  order  is  made  by  a  lil86Ck>n. 
ju-.tice  of  the  supreme  court  of  the  judicial  district  em-  ■<>l-^*' 
l»r  cing  the  cointy  as  pres.!iibed  in  ihe  last  two  sections  or 
an  npi'ointment  is  made  by  the  board  of  supervisors  ns  pre- 
bcribod  m  Scctiuu  tweu  3-four  huu.ire  I  and  niuety-two  of 
ihis  act  for  any  cau-e  except  a  vacancy  in  the  office  of  sur- 
wjgate  it  mav  be  revoke.l,  without  pr  judice  to  jny^prp^OQlc 
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ceedings  theretofore  taken  by  virtue  thereof,  by  a  justice  of 
the  supreme  court  of  the  judicial  district,  embraclDg  the 
surrogate's  county,  upon  proof  that  it  was  impiovidently 
made,  or  that  the  cause  of  making  it  has  become  inoperative. 
Such  an  order  or  appointment  made  upon  the  ground  that 
the  surrogate's  office  is  vacant,  is  superseded  without  any 
formal  revocation,  by  the  filling  of  the  vacancy.  After  the 
order  or  appointment  is  revoked,  or  the  vacancy  is  filled, 
as  the  case  may  be,  the  unfinished  business  in  any  proceed- 
ings taken  by  virtue  of  the  order  or  appointment,  must  be 
transferred  to,  and  may  be  completed  by  the  surrogate  in 
the  same  manner  and  with  like  effect  as  where  anew  sur- 
rogtite  completes  the  imfinished  business  of  his  predecessor. 
1 1187,  Con-  6  2490.  [Am*d  1895,  amendment  to  take  effect  January  1, 
•ol.  Act.  1896.]  In  a  special  proceeding  cognizable  before  a  ^nno- 
gate,  taken  in  the  supreme  oonrt  as  prescribed  in  this  nrtiole, 
the  ^eal  of  the  court  in  which  it  is  taken,  most  be  used, 
where  a  seal  is  neoeesary.  The  special  proceeding  must  be 
entitled  in  that  oonrt;  and  the  papers  therein  mast  be  filed  or 
reoorded.  as  the  case  mtiy  be,  and  issues  theiein  must  be 
tried,  as  in  an  action  brought  in  that  court.  The  clerk  of 
that  court  must  sign  each  record,  which  is  required  to  be 
signed  by  the  surrogate  or  the  clerk  of  the  surrogate's  court. 
The  issuing  of  a  citation  may  be  directed,  and  any  order  in- 
teimediate  the  citation  and  the  decree  may  be  made  by  a 
judge  of  the  court. 

JoYA*t?°""     §2491.     [^m'd  1895,  amendment  to  take  effeH  January  1, 
22 Hun, 448  18%.]    The  court  may,  at  any  time,  in  i^s  discretion,  upon 
11  N.T.Btate  being  satisfied  that  the  rf  ason  for  the  exercise  of  its  powers 
R^P*  876.      and  jurisdiction  hns  ceased  to  operate,  make  an   order  to 
transfer  to  the  surrogate's  court,  any   matter  then   pending 
before  it.      Such  an  order  operates  to  trauster  the  same  ac- 
cordingly.   Immediately  after  such  a  transfer,  or  after  the 
revocation  of  the  order  of  the  general  term,  as  prescribed  in 
the  last  sect  on  but  one,  the  surrogate  must  cause  entries  to 
be  made  iu  the  proper  book  in  his  office,  referring  to  all  the 
papers  filed,  and  orders  entered,  or  other  proceedings  taken, 
m  ihe  supreme  court;  and  he  iray  cause  copies  of  any  of  the 
ord-  rs  or  papers  to  be  made,  and  recorded  or  filed  in  his  of- 
fice, at  the  expense  of  the  county. 

§  2492*  [Am*d  1893.]  In  any  county,  except  New 
Yoik,  if  the  surrogate  is  disabled,  by  reason  of  sickness, 
and  there  is  no  special  surrogate,  or  special  county  judge 
of  the  ooumy,  the  board  of  supervise  s  may,  in  its  dis- 
cretion, appoint  a  suitable  person  to  act  as  surrogate,  un- 
til the  surrogate's  disability  ceases;  or  until  a  special 
surrogate  or  a  special  county  judge  i  elected  or  appointed. 
A  person  so  appointed  must,  before  entering  on  the  execu- 
tion of  the  duties  of  his  office,  tike  and  file  an  oath  of 
office,  and  give  an  official  bond  ns  prescribed  by  law,  with 
respect  to  a  person  elected  to  the  office  of  surrogate. 
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§  84d3.  An  oflaoer,  or  a  person  appointed  by  the  board  ^  H^-  ^^• 
of  supervisors,  who  acts  as  surrogate  of  any  county  during 
a  vacancy  in  the  office,  or  in  consequence  of  disability,  as 
prescribed  in  the  last  nine  sections,  must  be  paid,  for  the 
time  during  -which  he  bo  acts,  a  compensation  equal,  pro 
rata,  to  the  salary  of  the  surrogate ;  or,  in  a  county  where 
the  county  judge  is  also  surrogate,  to  the  salary  of  the 
county  judffe.  The  amount  of  his  compensation  must  be 
audited  and  paid,  in  like  manner  as  the  «Uary  of  the  surro« 
gate,  or  of  the  county  judge,  as  the  case  may  be.  Where 
an  officer  of  the  county  performs  the  duties  of  the  surro-  ' 

gate,  with  respect  to  a  particular  matter,  wherein  the  sur- 
rogate is  disqualified  or  precluded  from  acting*  the  super* 
visors  of  the  coimty  must  allow  him  a  just  compensatioi^ 
for  his  services  therein,  to  be  audited  and  collected  in  the 
same  manner. 

§  2494.  Where  an  act  is  done  or  a  proceeding  Is  taken  88Hiiii,4sa 
by,  before,  or  by  authority  of,  an  officer,  or  a  person  ap- 
pointed by  the  board  of  supervisors,  temporarily  acting  as 
surrogate  of  any  county,  as  prescribed  in  this  article,  the 
same  must  be  recorded,  or  the  proper  minutes  thereof  must 
be  entered,  in  the  books  of  the  surrogate's  court,  in  like 
manner  as  if  the  same  was  done  or  taken  by,  before,  or 
by  authority  of  the  surrogate  of  the  county;  and  the 
officer  or  person  so  acting,  or  the  clerk  of  the  surrogate's 
court,  must  sign  the  certificate  of  probate  and  any  letters 
so  issued,  and  must  certify  the  record  thereof  in  the  book, 

§  2405*  [Am*d  1593.]  A  snrrojgate  sball  not  be  counsel, 
Boficitor  or  attorney  in  a  civil  action  or  special  proceeding 
for  or  against  any  executor,  administrator,  temporary  ad- 
minisimtor,  testamentary  trustee,  guardian  or  infant,  over 
whom,  or  whose  estate  or  accounts,  be  could  bave  any 
jnrisdictioi^  by  law.  The  surrogate  of  the  county  of  Mon- 
roe shall  not  act  as  referee  or  practice  as  attorney  or  coun- 
sellor in  any  court  of  record  in  the  State. 

8  2496.  In  addition  to  his  general  disoualifications  as  a 
Judicial  officer,  a  surrogate  is  disqualified  from  acting  upon 
an  application  for  probate,  or  for  letters  testamentary,  or 
letters  of  administration,  in  each  of  the  following  cases : 

1  Where  he  is,  or  clauns  to  be,  an  heir  or  one  of  the 
next  of  kin  to  the  decedent,  or  a  devisee  or  legatee  of  any 
part  of  the  estate. 

2.  Where  he  is  a  subscribing  witness,  or  is  necessarily 
examined  or  to  be  examined  as  a  witness,  to  any  written 
or  nuncupative  wilL 

3.  Where  he  is  named  as  executor,  trustee,  or  guardian, 
in  any  will,  or  deed  of  appointment,  involved  in  the  matter 

§  2497.  An  objection  to  the  power  of  a  surrogate  to 
act,  based  upon  a  disqualification,  established  by  special 
provision  of  few^  other  than  one  of  those  enumerated  in 
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the  last  section,  is  waived  by  an  adult  party  to  a  Special 
proceeding  before  him,  unless  it  is  taken  at  or  before  the 
Joinder  of  issue  by  that  party ;  or,  where  an  issue  in 
writing  is  not  framed,  at  or  before  the  submission  of  the 
matter  or  question  to  the  surrogate. 

76  Hun,  369.      R  2408.  Each  surrogate  must  provide  and  keep  the 
following  books : 

1.  A  record  book  of  wills,  in  which  must  be  recorded, 
at  length,  every  will,  required  by  law  to  be  recorded  in  his 
office,  with  the  decree  admitting  it  to  probate,  and  also,  if 
the  probate  is  not  contested,  the  proof  taken  thereupon* 

2.  A  record-book  of  letters  testamentary  and  letters  of 
administration,  in  which  must  be  recorded  aU  such  letters, 
issued  out  of  his  court. 

8«  A  record-book,  in  which  must  be  recorded  every  de- 
cree, whereby  the  account  of  an  executor,  administrator, 
trastee,  or  ^ardian  is  settled* 

4.  A  book,  containing  a  minute  of  every  paper  filed, 
or  other  proceeding  taken,  relating  to  the  disposition  of  the 
real  property  of  a  decedent,  and  a  record  of  every  order  oi 
decree,  made  thereupon ;  with  a  memorandum  of  every 
report  made,  and  other  proceeding  taken,  founded  upon  a 
decree  for  such  a  disposition. 

6.  A  book,  containing  a  record  of  every  decree  or  order, 
the  record  of  which  is  not  required  by  this  section  to  be 
kept  elsewhere  ;  together  with  a  memorandum  of  each  exe- 
cution issued,  and  of  the  satisfaction  of  each  decree  recorded 
therein. 

6.  A  book,  in  which  must  be  recorded  all  letters  of  guar- 
dianship, issued  out  of  his  court. 

?•  A  book  of  fees  and  disbursements,  in  which  must  be 
entered,  by  items,  all  fees  charged  or  received  by  him  for 
services  or  expenses,  and  all  disbursements  made  or  incurred 
by  him,  which  are  chargeable  against  those  fees,  or  to  the 
county. 

The  expense  of  providing  the  books  specified  in  this  sec- 
tion is  a  county  charge. 

§  8400.  To  each  of  the  books,  kept  as  prescribed  in  the 
last  section,  must  be  attached  an  alphabetical  index  refer- 
ring to  the  page  of  the  book,  where  each  subiect  may  be 
found.  The  surrogate  may  keep  two  or  more  books,  for  a 
further  division  of  the  subjects  specified  in  either  subdivi- 
sion of  the  last  section ;  in  which  case,  he  must  keep  a 
separate  index  to  each  set  of  books.  Each  decree,  revoking 
the  probate  of  a  will,  or  revoking  or  otherwise  affecting 
letters  testamentary,  letters  of  administration,  or  letters  oi 
guardianship,  or  suspending  or  removing  a  testamentary 
trustee,  or  modifying  or  otherwise  aflfectmg  any  other  de- 
cree, must  be  plainly  noted  at  the  end  or  in  the  margin  of 
the  record  of  the  will  letters  or  orip:ini5  decree  with  a  ref 
erence  to  the  book  and  page  where  the  subsequent  decree 
ifl  recorded.   The  books,  kept  as  prescribed  in  the  last  Bco 
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tion,  apperta'D  to  the  Burrogate's  office,  and  most  be  open, 
at  all  reasonable  times,  to  the  inspection  of  any  person. 

§  2500-  [Am'fil893.]  The  surrogate  must  carefully  file 
unJ  preserve  in  his  office  every  deposition,  affidavit,  peti- 
tion, report,  account,  voucher,  or  r  ther  paper  relating  to  any 
proceediDg  in  his  court;  and  deliver  to  his  successor  all  the 
papers  and  books  1  apt  by  him.  All  b?nd8  required  to  be 
filed  with  the  surro};ate  or  in  his  office  must  be  proved  or 
acknowledged  as  deeds  are  required  by  law  to  be  proved  or 
acknowledged. 

§  2501.  [Am'd  1893.]  If  the  inventory  of  personal  I  1189.  Con- 
property  of  a  testator  or  intestate,  filed  in  the  office  of  the  J^ind^dbr 
surrogate,  does  not  exceed  the  sum  of  one  thousnnd  doll&rf«,  l.  x8M,  e. 
DO  fees  for  any  services  done  or  performed  by  the  surrogate  630. 
shall  be  charged  to  or  received  from  the  executor  or  ad- 
ministrator. If  the  petition  for  letters  testamentary  or  of 
administration  shall  allege  that  in  the  belief  of  the  peti- 
tioner the  inventory  will  not  exceed  such  amonnt,  no  fees 
shall  be  received  until  it  app«  ars  from  the  inventory  when 
filed  that  the  personal  property  does  not  exceed  that  sum. 
On  the  appointment  of  a  gnard^an,  if  it  appears  that  the  ap- 
plication is  luadefor  thepnrp  se  of  enabliog  the  minor  to 
receive  bounty,  arrears  of  pay  or  prize  money,  or  pension 
due,  or  other  dues  or  gratuity  from  the  federal  or  fctate 
government,  for  the  pervites  of  the  parent  or  brother  of  such 
minor  in  the  military  or  naval  service  of  th'>  United  States, 
no  fees  shall  be  charged  or  received.  The  surrogate  of  each 
county,  except  New  York,  at  his  own  expense,  must  make  a 
report  to  the  board  of  supervis  ^rs  of  the  connty,  on  the  first 
day  of  each  aaniinl  meetinfif  thereof,  containing  a  verified 
statement  of  ail  fees  rec -ived  or  charged  by  him  for  servicer, 
or  expenses  since  tb<  Inst  report,  and  of  all  disbursements 
chargeable  against  the  same,  or  to  the  county,  stating  par- 
ticularly each  item  thereof. 

§  2602.  [Repealed  1884.] 

§  2603'  A  surrogate  who  admits  to  probate  the  will  of 
a  person,  who  WiS  not  a  resi'lent  of  the  State  at  the  time 
of  his  death ;  or  grants  oiigiual  or  ancillarv  letters  tesfa- 
m'-ntary  upon  sobh  a  will,  or  original  or  ancillary 
If  tti  IS  of  admin ifitration  upon  the  estate  of  such  a  person  ; 
must,  within  ten  days  thereafter,  transmit  to  the  secretary 
of  State,  to  be  filed  in  his  office,  ii  certified  copy  of  the  will 
or  letters.  The  surrogate's  fees  for  making  the  copy,  and 
the  expenses  of  transmission,  must  be  audited  by  the  comp- 
troller, and  paid  out  of  the  treasury  upon  his  warrant. 
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AETICLE  THIED. 

GiiKBKS  ;  Stekoobaphbbs  ;  misceixam^ub  Pboyisions. 

I  3604.    Sarrogate's  court  alwayi  i  2510.    Additional  power  of  cleric 

open  for  busiDeBs.  of  surrogate's  court  of 

2006.    When    surrogate   to   at-  Kings  oountr. 

tend.  2611.    Surrogate     liable       for 

2606.  When  and  where   court  clerk's  acts. 

held  by  county  judge.  2612.    Stenographtr  for  snrro- 

2607.  Seal.  6*^'*    courts  in    Mew 
26U8.    Olerks      in     surrogate's  York  and  Kings. 

office.  2n3.    Id.;  in  other  counties. 

2609.    Clerk      of      Surrogate's  2614.    Definition  of  expressions 
court :  how  appointed ;  used  in  this  chapter, 

his  powers. 

§  2504-  [Arn*d  1893.]  The  surrogate's  com  t  is  always 
open  for  the  traiLsaction  of  any  business,  within  its  powers 
and  jurisdiction.  The  surrogates  of  the  city  and  county  of 
New  York,  from  time  to  time  must  appoint,  and  may  alter 
the  times  of  holding  terms  of  that  court  for  the  trial  of  pro- 
bate proceedings  and  for  the  hearing  of  motions  and  other 
chamber  business.  They  mnst  prescribe  the  duration  ct 
such  terms,  and  assign  the  surrogate  to  preside  and  attend 
at  the  tAims  so  appointed.  In  case  of  the  inabiity  of 
a  surrogate  of  that  county  to  presi  le  or  attend,  the  other 
surrogate  may  preside  or  attend  in  his  place.  Two  or  more 
terms  of  the  surrogate's  court  luay  be  appointed  to  be  held 
at  the  same  time.  The  term  of  that  court  held  at  chambers 
shall  dispose  of  all  business  except  contested  probate  pro- 
ceedings ;  all  contested  probate  procef  dings  Fhall  be  dis- 
posed of  at  the  trirtl  term.  An  appointment  must  be  pub- 
lish' d  in  two  newspapers  publi.-ihed  in  the  city  of  New  York 
daring  or  before  the  first  week  in  January  in  each  year ;  ex- 
cept that  the  surrogates  of  that  county  may,  by  notice  to  )  e 
published  in  two  newspapers  in  the  city  of  New  York  tor  at 
least  five  days,  appoint  the  time  for  holding  chambers  and 
trial  terms  during  the  year  eighteen  hundred  and  ninety- 
three.  All  the  powers  conferred  by  law  upon  the  snrrocrute 
of  the  city  and  county  of  New  York  may  be  exercised  by 
either  of  the  sarrogates  of  said  city  and  coonty. 

§1190.  Con-  §2506.  [AnCd  1881,  1892.1  The  surrogate  most, 
sol.  Act.  unless  pri- vented  by  sickness  or  other  unavoidable  casualty, 
34  Hun,  6M.   attend  at  his  office  on  Monday  of  each  week,  exc*  pt  during 

the  month  of  August  or  where  Monday  is  a  public  holiday, 
•  on  the    following  Tuesday,   to  execute  the  powers    cou- 

ferred  and  the  duties  imposed  upon  him.    But  the  surro- 

gfite  of  any  county,  may,  by  an  instrument  in  writing,  under 
is  hand,  filed  in  the  office  of  the  clerk  of  the  county  1 1 
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least  tweDty  days  before  the  first  day  of  January  in  aiiy 
year,  designate  a  day  of  the  week,  other  than  Monday,  on 
which,  he  will  attend  at  hip  office,  or  a  month  other  than 
Angn-t,  during  which  he  will  be  absent  therefrom,  or  both, 
dnring  that  year;  and  where  the  county  judge  is  also  surro- 
gate, he  is  not  required  to  attend  at  his  office  on  any  day 
when  the  county  court  or  the  court  of  sessions  is  sitting. 
The  surrb^ate  must  also  execute  the  daties  of  his  office,  at 
such  other  times  and  places,  within  his  county,  as  the  pub- 
lic convenience  requires.  The  surrogate  may  sign  decrees, 
letters  testamentary  of  administration  and  guardianship, 
and  orders  during  tlie  momh  of  August  or  such  other  month 
as  he  shall  designate  for  Lis  vacation  wherever  he  shall  be 
passing  such  vacation  within  the  State.  « 

§  2506.  The  surrogate's  courf,  in  a  county  where  the 
county  judge  is  also  surrogate,  may  be  held  at  the  time 
and  place  at  which  the  county  court  is  held;  and,  in  that 
case,  the  order  of  business  of  the  county  court,  the  court 
of  sessions,  and  the  surrogate's  court,  is  under  the  direction 
of  the  county  judge. 

§  2507'  The  surrogate's  court  has  a  seal,  of  which  the 
surrogate  has  charge. 

5  2608.  Each  surrogate  may  appoint,  and  at  pleasure 
remove,  as  many  clerks  for  his  office,  to  be  paia  by  the 
county,  as  tbe  board  of  supervisors  of  his  county,  or,  in 
the  city  and  county  of  New  York,  the  board  of  aldermen, 
authorize  him  lo  to  appoint  The  board  of  supervisors  or 
the  board  of  aldermen,  tis  the  case  requires,  must  fix  the 
compensation  of  the  clerk  or  clerks  so  appointed  ;  and 
may  auth>  rize  them,  or  either  of  them,  to  receive,  for  their 
or  his  own  use,  the  legal  fees  for  making  copies  of  any  rec« 
ord  or  paper  in  the  office  of  the  surrogate.  A  surrogate 
may  appoint,  and  at  pleasure  remove,  as  many  additional 
clerks,  to  be  paid  by  him,  ai  he  thinks  proper.  * 

§  2509.  [Am'd  1893.]     By  a  written  order  filed  and  re-  |  im,  con- 

corded  in  his  office,  which  ne  may  in  like  manner  revolie  lol  Act.  m 

at  pleasure,  a  surrogate  may  appoint  a  clerk  employed  in  amended  by 

his  office  to  be  clerk  of  the  surrogate's  court.    The  clerk  530  ^^^'    ^ 
so  appointed  may  exercise,  concurrently  with   the  surro- 
gate,  the  following  powers  of  the  surrogate: 

1.  He  mn  V  certify  and  sign  as  clerk  of  the  court  any  of  the 
records  of  the  court,  including  the  certificat^e  ppecified  in 
section  twenty-six  hundred  and  twenty-nine  of  this  act,  and 
the  records  and  papers  specified  in  subdivigion  nine  of  sec- 
tion twenty-four  hundred  and  eighty -one  of  this  act. 

♦  Bepaftled  (w  to  Jiew  York  county  by  L.  1884,  c,  53a,  J  11, 
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2.  He  may  issue  any  mandate,  to  which  a  party  is  en- 
titled as  of  coarse,  either  unconditionally  or  on  Uie  filing 
of  any  paper;  and  may  sign,  as  clerk  of  the  court,  and  affix 
the  seal  of  the  court  to  any  letters  or  mandate  issued  from 
the  court. 

3.  He  may  certify  in  the  manner  prescribed  by  chap- 
ter ninth  of  this  act,  a  copy  of  any  paper,  required  or 
permitted  by  law  to  be  filed  or  recorded  in  the  surrogate's 
office. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding 
thirty  days,  any  matter,  when  the  surrogate  is  absent  from 
his  office,  or  unable,  by  reason  of  other  engagements,  to 
attend  to  the  same. 

4  Month  L.         5.     He  may  take  the  acknowledgment  or  proof  of  any 
Bill.  48.      instrument,  to  be  iiied   or  filed  in  the  court  of  which  he 
8Dom.362.     ig  ^  clerk. 

The  surrogate  may  prohibit  the  clerk  from  ezeroining 
any  power  npecifi*  d  in  this  section,  but  the  prohibitiou 
does  not  affect  the  yalidity  of  any  act  of  the  clerx  done 
in  disregard  of  the  prohibition.  The  clerk  or  other  per- 
son employed  in  any  capacity  in  a  surrogate's  office  shall 
not  act  as  appraiser,  as  attorney  or  counsel,  or  as  referee, 
or  special  gaardian,  in  any  matter  before  the  surrogate. 

§  2510.  [Am'd  1893, 1894] .  The  clerk  of  the  surrogate's 
court,  in  addition  to  the  powers  enumerated  in  section 
twenty-fiye  hundred  and  nine,  may  exercise,  concurrently 
with  the  surrogate  of  the  county,  the  following  powers  of 
the  surrogate :  On  the  return  of  a  citation  issued  m>m  such 
8urrogate^B  court  on  a  petition  for  the  probate  of  a  will, 
where  no  objection  to  the  same  is  filed ;  or,  where  all  the 
persons  entitled  to  be  cited,  sign  and  yerify  the  petition,  or 
personally,  or  by  attorney,  appear  on  the  probate  thereof, 
cause  the  witnesses  to  the  will  to  be  examined  before  him. 
Such  examination  must  be  reduced  to  writing,  and  for  such 
purpose  he  is  hereby  authorized  to  administer  and  certify 
oaths  and  affirmations  in  such  cases  in  the  same  manner  and 
with  the  same  effect  as  if  administered  and  certified  by  the 
surrogate. 

§  2511*  [Am*d  1893.]  A  surrogate  hereafter  elected, 
or  appointed,  and  the  sureties  on  his  offici*!  bond,  are 
liable  for  any  act  of  the  clerk  of  the  surrogate's  court 
in  Uie  discharge  of  his  official  duties,  during  the  surro- 
gate's term  of  office,  as  if  the  act  was  performed  by  the 
ourro^ate,    T^^  surrogate  ma^  tak^  security  from  the  clerk^ 
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to    indemnifj   him   against   the  liability    created  by    this 
section. 

§  2512*,  The  surrogate  of  each  of  the  counties  of  New 
York  and  Kings  mast  appoint,  and  may,  for  cause,  remove, 
a  stenographer  for  his  court,  who  is  enti  led  to  a  salury 
fix  d  by  law,  and  to  be  paid  as  the  salaries  of  clerks  in  tbe 
surrogate's  office  are  paid. 

§  2518.  [Am'd  1893,  1896,  amendmmt  to  take  eff.  ct  Septem- 
ber 1,  189o.l  The  surrogate  of  each  county,  except  New 
York  and  Kings,  niay,  in  his  discretion,  appt.int,  aud  at 
pleasure  remove,  a  stenographer  for  h-s  ccuit,  who  shall  be 
paid  a  reasonable  compensation,  cer.ified  by  the  nnrro^^ate, 
in  every  case  in  which  he  takes  notes  of  testimony.  Such 
compensation  is  part  of  the  cost  of  proceedings.  The  sten- 
ographer of  the  sarrog  te's  court  of  the  counties  of  Albany, 
Erie  and  Bensselaer  snuU  receive  a  salary,  to  be  fixed  by  the 
surrogate,  not  exceeding  t  reive  hundred  dollars  per  annum, 
and  8  tall  del  v.  r  to  the  surrogate  of  the  county  a  full  copy 
of  all  the  minutes  taken  by  him;  and  on  the  receipt  of  his 
fees,  not  ex-'eedingtbrre  cents  p^r  folio,  a  like  copy  to  the 
party,  or  oadi  of  tae  par:ie8,  to  the  proceeding  in  which  the 
minutes  were  t  iken.  When  not  actually  engage  d  in  the  dis- 
charge of  his  duties  as  stenographer,  he  shall  perform  such 
clerical  duties  in  c  >nnection  with  the  surrogate's  court  as 
the  surrogate  directs. 

§2514-     In   CO  .struing  tbe  pr- visions  of  this  chapter,    4  Month.  L. 
the  lollowing  rules  mi  st  be  observed,  except  vberea  con-    Bil.  82. 
trary  in  leu  t  is  expressly  declared  in  the  provision  to  be  con- 
strued, or  plainly  apparent  from  the  context  thereof: 

1.  The  word  "intestate*' signifies  a  person  who  died 
without  leaving  a  valid  will;  but  where  it  is  U8«-d  wih 
respect  to  particular  property,  it  fiignifi'»8  a  person  who  died 
without  eflEectually  disposing  of  that  property  by  will, 
whether  he  left  a  will  or  not. 

2.  The  word  ** assets"  signifies  personal  property  ap- 
plicable to  the  payment  of  the  debts  of  a  decedent. 

3.  The  word  **  debts  '*  includes  every  clnim  aad  demand, 
upon  which  a  judgment  for  a  sura  of  money,  or  dii-ecting 
the  payment  of  money,  could  be  recovered  in  an  action;  and 
the  word  **  creditor'*  includes  every  person  having  such  a 
claim  c  r  demand. 
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4  The  word,  "wi41  *\  signifies  a  last  will  and  testament, 
and  includes  all  the  codicils  to  a  will. 

5.  The  expression,  *' letters  of  administration ",  inclades 
letters  of  temporary  administration. 

6.  The  expression,  "testamentary  trustee",  includes 
every  person,  except  an  executor,  an  administrator  witii 
the  will  annexed,  or  a  guardian,  who  is  designated  by  a 
will,  or  by  any  competent  authority,  to  execute  a  tmat 

-  created  by  a  will ;  and  it  includes  such  an  executor  or 
administrator,  where  he  is  acting  in  the  execution  of  a  trust 
created  by  the  will,  which  is  separable  from  his  functions 
as  executor  or  administrator. 

7.  The  word,  "surrogate",  where  it  is  used  in  the  text, 
or  in  a  bond  or  undertaking,  given  pursuant  to  any  pio> 
vision  of  this  chapter,  includes  every  ofiicer  or  court  ve^ed 
by  law  with  the  lunctions  of  surrogate* 

8.  The  expression,  "judicial  settlement",  where  it  is 
applied  to  an  account,  signifies  a  decree  of  a  surrogate's 
court,  whereby  the  account  is  made  conclusive  upon  the 
parties  to  the  special  proceeding,  either  for  all  purposes,  or 
for  certain  purposes  specified  in  the  statute  ;  and  an  account 
thus  made  conclusive  is  said  to  be  "judicially  settled  ". 

9.  The  expression,  "  intermediate  account ",  denotes  an 
account  filed  in  the  surrogate's  ofiice,  for  the  purpose  of 
disclosing  the  acts  of  the  person  accounting,  and  the  con- 
dition of  the  estate  or  fund  in  his  hands,  and  not  made  the 
subject  of  a  judicial  settlement. 

10.  The  expression,  "upon  the  return  of  a  citation", 
where  it  is  used  in  a  provision  requiring  an  act  to  be  done 
in  the  surrogate's  court,  relates  to  the  time  and  place  at 
which  the  citation  is  returnable,  or  to  which  the  hearing  is 
adjjoumed;  includes  a  supplemental  citation,  issued  to 
brm^  in  a  party  who  ought  to  be,  but  has  not  been  cited  ; 
and  implies  that,  before  doing  the  act  specified,  due  proof 
must  be  made,  that  all  persons  required  to  be  cited  have 
been  duly  cited. 

lift  N.T.  98.  11.  The  expression,  "  person  interested  ",  where  it  is  used 
•^PP-  ^^^'  in  connecrion  with  an  estate  or  a  fund,  includes  every  per- 
*  son  entitled,  either  absolutely  or  contingently,  to  share  in 

the  estate  or  the  proceeds  thereof,  or  in  the  fund,  as  hus- 
band, wife,  legatee,  next  of  kin,  heir,  devisee,  assignee, 
grantee,  or  otherwise,  except  as  a  creditor.  Where  a  pro- 
vision of  this  chapter  prescribes  that  a  person  interested 
may  object  to  an  appointment,  or  may  apply  for  an  inven- 
tory, an  account,  or  increased  security,  an  allegation  of  his 
interest,  duly  verified,  suffices,  although  his  interest  is 
disputed ;  unless  he  has  been  excluded  by  a  judgment, 
decree,  or  other  final  determination,  and  no  appeal  there- 
from is  pending. 

12.  The  term,  "next  of  kin  ",  includes  all  those  entitled, 
under  Uie  provisions  of  law  relating  to  the  distribution  of 
personal  property,  to  share  in  the  unbequeathed  residue  of 
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the  assets  of  a  decedent  after  payment  of  debts  and  ex* 
penses,  other  than  a  surviving  husband  or  wife. 

18.  The  expression,  "real  property",  includes  every 
estate,  interest,  and  right,  legal  or  equitable,  in  landed 
tenements,  or  hereditaments,  except  those  which  are  deter- 
mined or  extlDguished  by  the  death  of  a  person  seized  or 
possessed  thereof,  or  in  any  manner  entitled  thereto,  and 
except  those  which  are  declared  by  law  to  be  assets.  The 
word,  "inheritance",  signifies  real  property,  as  defined  in 
this  subdivision,  descended  as  prescribed  by  law.  The 
expression,  "personal  property",  signifies  every  kind  of 
im)perty.  which  survives  a  decedent,  other  than  real  prop- 
erty as  defined  in  this  subdivision,  and  includes  a  right  of 
action  conferred  by  special  statutory  provision  upon  an 
executor  or  administrator. 

TITLE  n. 

Provi$ion$  rdatirig  generally  to  the  proceedings  in  mrrogcUe^i 
courts,  and  to  appeals  from  those  courts, 

AafnoLM  1.  Procefls,  and  fenrice  thereof :  appearance,  and  joinder  of 
iseae ;  mieceUaneons  regnlations  of  practice. 
2.  Hearing ;  Inclading  trial  bj  Jury  and  reference. 
8.  Decrees  and  orders ;  and  the  enforcement  thereof.    CkMU 
and  fees. 

4.  Appeal. 

5.  Provisions  relating  generally  to  letters ;  and  generallj  to 

executors,  adnunistratorB,  gnardians,  and  testamentary 
tmstees. 

ARTICLE    FIRST. 

Pbocbss,  and  Sebyicb  thbbbof  ;   Appeaiulncb,   akd 

JoniDBB  OF  Issue  ;  Miscellaneous  Reou* 

LATioNs  of  Practice. 

2  861ft.  Process ;     how  executed       2  2527.  Id.:  npon  infant, etc;  ad« 
and  retamable.  ditional  requirement  in 

2516.  Proceedings   to  be  com-  certain  cases. 

menced  1)7  citation.  2528.  Appearance  ;  how  made, 

2517.  Id. :  within  the  statute  of  wad  effect  thereof. 

limitations.  2629.  Surrogate's    son    not  to 

2518.  Persons    conetitutlng    a  practice  before  him. 

class;  when  to  be  cited;  2580.  Spieclal  guardian;   when  • 

citation  when  some  are  to  be  appointed, 

unknown.  2881.  Notice  r  r  proceedings  to 

2519.  Contents  of  citation.  appoli..   special    guar- 
tOSO.  Citation ;     how     served                      dian. 

within  the  State.  2688.  Proof  of  service  of  cita- 

2621.  Substitute    for    personal  tion,  subporaa,  etc. 

service  upon  a  resident  2638.  Written  pleadings  may  be 

2622.  Serrice    by    publication,  required. 

etc.  2684.  Yerincation  thereof. 

8523.  Id.;    upon    persons   un-  2586.  8588.  Publication  of  cita- 

XDown,  etc.  tion,  etc. 

260^  Order;    when  and  how  2687.  Money    paid  into  court 

made;  contents  thereof.  and  securities   taken  ; 

2686.  What  time  required  for  how  disposed  of. 

delirery  of  copy,  etc  2588.  Certain  provisions  made 

8588.  Serrice  upon  a  corpora-  applicable  to   proceed- 

tion,    infant,    lunatic,  ings      in      surrogate's 

etc  court. 
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§2616.  A  citation  or  other  mandate  of  a  surrogate's 
court  must,  except  where  it  is  otherwise  specially  prescribed 
by  law,  be  made  returnable  before  the  surrogate  from  whose 
court  it  was  issued,  and  may  be  served  or  executed  in  any 
county.  A  warrant  ol  attachment  must  be  directed  to  the 
sheriff  of  the  surrogate's  coimty ;  who  may  execute  it  in 
any  county,  and  must  convey  the  person  arrested  to  the 
place  where  it  is  returnable. 

§  2616*  Except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law,  a  special  proceeding  in  a  sunrogate  s 
court  must  be  commenced  by  the  service  of  a  citation, 
issued  upon  the  presentation  of  a  petition.  But  upon  the 
presentation  of  the  petition,  the  court  acquires  jurisdiction 
to  do  any  act,  which  may  be  done  before  actual  service  of 
the  citation. 
•  Dem.  818.  §  26 1 7.  The  presentation  of  a  petition  is  deemed  the  com- 
mencement of  a  special  proceeding,  within  the  meaning  of 
any  provision  of  this  act,  which  limits  the  time  for  the 
commencement  thereof.  But  in  order  to  entitle  the  peti- 
tioner to  the  beoetit  of  this  section,  a  citation  issued  upon  the 
presentation  of  the  petition,  must,  within  sixty  days  there- 
after, be  served,  as  prescribed  in  section  two  thousand  five 
hundred  and  twenty  of  this  act,  upon  the  adverse  party,  or 
upon  one  or  two  or  more  adverse  parties,  who  are  jointly 
liable,  or  otherwise  united  in  interest ;  or,  within  the  same 
time,  the  first  publication  thereof  must  be  made,  pursuant 
to  an  order  made  as  prescribed  in  section  two  thousand  fiYe 
hundred  and  twenty-two  of  this  act. 

§  2618.  Where  it  is  prescnbed,  in  any  provision  of  this 
chapter,  that  a  petition  must  pray  that  a  person,  or  that 
creditors,  next  of  kin,  legatees,  heirs,  devisee  ,  or  other 
persons  constituting  a  class,  may  be  cited  for  any  purpose, 
all  those  pereons  are  necessary  parties  to  the  special  pro- 
ceeding. Where  persons  to  be  cited  constitute  a  class,  the 
petitioner  must  set  forih  in  an  affidavit,  the  name  of  each 
of  them,  unless  the  name,  or  part  of  the  name,  of  one  or 
more  of  them  cannot,  after  diligent  inquiry,  be  ascertained 
by  him  ;  in  which  case,  that  fact  must  be  set  forth,  and  the 
surrogate  must,  thereupon,  inquire  into  the  matter.  For 
the  purpose  of  the  inquiry,  he  may,  in  his  descretion,  issue 
a  subpoena,  requiring  any  persofi  to  attend  before  him  to 
testify  respecting  the  matter.  If  he  is  satisfied,  upon  the 
allegations  of  the  petitioner,  or  after  making  the  inquiry, 
that  the  name  of  one  or  more  of  tho  persons  to  be  cited, 
cannot  be  ascertained  with  reasonable  diligence,  the  citation 
may  be  directed  to  that  person  or  those  persons,  by  a  general 
designation,  showing  his,  her,  or  their  connection  with  the 
decedent,  or  interest  in  the  property  or  matter  in  question ; 
or  otherwise  sufliciently  identifying  tho  person  or  persons 
intended.  A  citation,  thus  directed,  has  the  same  force 
and  effect,  as  if  it  was  directed  to  the  person  or  per: 
sons  intended,  by  their  names ;  and  where   the  person 
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or  persons  so  intended  are  duly  cited,  in  any  manner  pre* 
scnbed  by  law,  the  decree  binds  them,  as  if  they  were 
named  therein.  A  petition,  duly  verifled,  is  deemed  an 
affidavit,  within  the  meaning  of  this  section. 

§  86 10.  A  citation  must  be  made  returnable  upon  a  day 
certain,  designated  therein,  not  more  than  four  months  after 
the  date  thereof ;  and  must  specify  whose  estate  or  what 
subject-matter  is  in  question.  The  names  of  all  the  per- 
sons to  be  cited,  as  far  as  th^  can  be  ascertained,  must  be 
contained  in  the  citation.  Where  the  name,  or  part  of  the 
name,  of  either  of  them  cannot  be  ascertained,  that  fact 
must  be  stated  in  the  citation. 

§  2580.  Except  where  special  provision  is  otherwise  PDem.9^ 
made  by  law,  service  of  a  citation,  within  the  State,  must 
be  made  upon  an  adult  person,  or  an  infant  of  the  age  of 
fourteen  years  or  upwards,  bv  delivering  a  copy  thereof  to 
the  person  to  be  served,  or  by  leaving  a  copy  at  his  r^i- 
dence,  or  the  place  where  he  sojourns,  with  a  person  of 
suitable  age  and  discretion,  under  such  circumstances,  that 
the  surrogate  has  good  reason  to  believe  that  the  copy  came 
to  his  knowledge,  in  time  for  him  to  attend  at  the  return 
day.  A  citation  must  be  so  served,  if  within  the  county  of 
the  surrogate,  or  an  adjoining  county,  at  least  eight  days 
before  the  return  day  thereof  ;  if  in  any  other  county,  at 
least  fifteen  days  before  the  return  day  ;  unless,  in  either 
case,  the  person  served,  being  an  adult,  and  not  incom- 
petent, assents  in  writing  to  a  service  within  a  shorter  time. 
Any  person,  although  a  party  to  the  special  proceeding, 
may  serve  a  citation. 

§  8681.  Where  it  appears,  by  affidavit,  to  the  satisfao- 
tion  of  the  surro^te  from  whose  court  a  citation  issued, 
that  proper  and  diligent  effort  has  been  made  to  serve  it 
upon  a  resident  of  the  State,  as  prescribed  in  the  last  sec 
tion  ;  and  that  the  person  to  be  served  cannot  be  found,  or, 
if  found,  that  he  evades  service,  so  that  it  cannot  be  made  ; 
the  surrogate  may  make  an  order,  directing  that  service 
thereof  be  made,  as  prescribed  in  section  lour  himdred 
and  thirty -six  of  this  act ;  and  the  provisions  of  that  section 
and  of  section  four  hundred  and  thirty-seven  of  this  act, 
relating  to  the  service  of  a  summons,  apply  to  the  service  of 
a  citation,  pursuant  to  an  order  made  as  prescribed  in  this 
section. 

g  8688.  [Am*d  1881.]  The  surrogate,  from  whose 
court  a  citation  is  issued,  may  make  an  order,  directing  the 
service  thereof  without  the  State,  or  by  publication,  Ik 
either  of  the  following  cases  : 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation, 
or  upon  a  person  who  is  not  a  resident  of  the  State. 

2.  Where  the  person  to  be  served,  being  a  resident  of  the 
State,  has  departed  therefrom,  with  intent  to  defraud  his 
creditors,  or  to  avoid  the  service  of  process. 
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8.  Where  the  i>erson  to  be  served,  whether  an  adult  or 
an  infant,  is  a  resident  of  the  State,  but  is  temporaiilj  ab- 
sent therefrom. 

4.  Where  the  person  to  be  served  is  a  resident  of  the  State, 
or  a  domestic  corporation,  and  an  attempt  was  made  to 
serve  a  citation,  issued  from  the  same  surrogate's  court, 
upon  the  presentation  of  the  same  petition,  before  the  ex- . 
pu^tion  of  the  limitation  applicable  to  the  enforcement  of 
the  claim  set  forth  in  the  petition,  as  fixed  in  chapter 
fourth  of  this  act ;  and  the  limitation  would  have  expired, 
within  sixty  days  next  preceding  the  application  for  the 
order,  if  the  time  has  not  been  extended  by  the  attempt  to 
serve  the  citation. 

§  8688.  The  surrogate  mav  also  make  an  order,  direct- 
ing the  service  of  a  citation  without  the  State,  or  by  publi- 
cation, in  either  of  the  following  cases  : 

1.  Upon  a  party  to  whom  a  citation  is  directed,  either  bj 
his  full  name  or  part  of  his  name,  where  the  surrogate  is 
satisfied,  by  affidavit,  that  the  residence  of  that  partj^  can- 
not, after  diligent  inquiry,  be  ascertained  by  the  petitioner. 

2.  Upon  one  or  more  unknown  creditors,  next  of  kin, 
legatees,  heirs,  devisees,  or  other  persons  included  in  a  class, 
to  whom  a  citation  has  been  directed,  designating  them  by 
a  general  description,  as  prescribed  in  this  article. 

tDem.  6B.  g  8684.  [Am'd  1881.1  Where  an  order,  directing  the 
service  of  a  citation  without  the  State,  or  by  publication, 
is  made  as  prescribed  in  either  of  the  last  two  sections,  the 

Sarty  appfying  therefor  must  produce  proof,  by  affl- 
avit  or  otherwise,  to  the  satisfaction  of  the  suiro- 
§ate,  that  the  case  is  one  of  those  specified  in  those  sec- 
ons.  The  order  must  direct  that  service  of  the  citation 
upon  the  person  named  or  described  in  the  order  be  made 
by  publication  of  the  citation  in  two  newspapers,  designated 
as  prescribed  in  this  article,  for  a  specified  time,  which  the 
surrogate  deems  reasonable,  not  less  than  once  in  each  of 
six  snooessive  we^ks,  or,  at  the  option  of  the  petitioner, 
by  delivering  a  copy  of  the  citation,  without  the  State,  to 
each  person  so  named  or  described,  in  person,  and  if  the 
person  to  be  served  is  an  infant  under  the  age  of  fourteen 
years,  also  the  person  with  whom  he  is  sojourning,  or,  if 
the  service  is  made  upon  a  corporation,  to  an  officer  there- 
of, soecified  in  section  four  hundred  and  thirty-one  or  font 
hunared  and  thirty-two  of  this  act.  It  must  also  contain 
either  a  direction  that  on  or  before  the  day  of  the  first  pub- 
lication, the  petitioner  deposit,  in  a  specified  post  office,  a 
copy  of  the  citation  and  of  the  order,  contained  m  a  securely 
closed  post-paid  wrapper,  directed  to  the  person  to  be 
served,  at  a  place  specified  in  the  order,  and,  if  the  person 
to  be  served  is  an  infant  under  the  age  of  fourteen  years,  a 
further  copy,  likewise  contained  in  a  securely  closed  post- 
paid wrapper,  directed  to  the  person  with  whom  such  infant 
is  sojourning,  or,  a  statement  that  the  surrogate,  being  sat^ 
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isfied,  by  the  affidavit  upon  which  the  order  -was  graDted, 
that  the  petitioner  cannot,  with  reasonable  diligence,  ascer^ 
tain  a  place  or  places  where  the  person  to  be  served  woidd 
probably  receive  matter  transmitted  through  the  post-office, 
dispenses  with  the  deposit  of  any  papers  therein. 

§  8585.  [Am'd  1882.J  Where  service  is  made  by  deliv- 
ering a  copy  of  the  citation  without  the  state,  pursuant  to 
an  order  made  as  prescribed  in  the  last  section,  it  must  be 
made,  if  within  the  United  States,  at  least  thirty  days,  if 
without  the  United  States  at  least  forty  days,  before  the  re- 
turn day  of  the  citation.  Proof  of  publication,  deposit,  or 
delivery  may  be  made  as  prescribed  in  section  four  hun- 
dred and  forty-four  of  this  act. 

§  8686.  Service  of  a  citation  must  be  made  upon  an  in-  49  HmuSltB 
f ant  under  the  age  of  fourteen  years,  a  person  judicially  de- 
clared to  be  incompetent  to  manage  his  affairs  by  reason  of 
lunacy,  idiocy,  or  habitual  drunkenness,  or  a  corporation,  in 
the  manner  prescribed  for  personal  service  of  a  summons 
upon  such  a  person,  or  upon  a  corporation,  in  article  first 
of  title  first  of  chapter  fifth  of  this  act. 

§  8587.  Where  a  person,  cited  or  to  be  cited,  is  an  in-  81>eiii.]|^ 
fant  of  the  age  of  fourteen  years  or  upwards,  or  where  the 
surrogate  has,  in  his  opinion,  reasonable  grounds  to  believe, 
that  a  person,  cited  or  to  be  cited,  is  an  habitual  drunkard, 
or  for  any  cause  mentally  incapable  adequately  to  protect 
his  rights,  although  not  judicially  declared  to  be  incompe- 
tent to  manage  his  affairs,  the  surrogate  may,  in  his  discre- 
tion, with  or  without  an  application  therefor,  and  in  the  in- 
terest of  that4)erson.  make  an  order  requiring  that  a  copy 
of  the  citation  be  delivered,  in  behalf  of  that  person,  to  a 
person  designated  in  the  order ;  and  that  service  of  the 
citation  shall  not  be  deemed  complete  until  such  delivery. 
Where  the  person,  cited  or  to  be  cited,  is  an  infant  under 
the  a^e  of  fourteen  years,  or  a  person  judicially  declared 
to  be  incompetent  to  manage  his  affairs,  by  reason  of  lunacy, 
idiocy,  or  habitual  drunkenness,  and  the  surrogate  has  rea- 
sonable ground  to  believe  that  the  interest  of  the  person,  to 
whom  a  copy  of  the  citation  was  delivered,  in  behalf  of  the 
infant  or  incompetent  person,  is  adverse  to  that  of  the  in- 
fant or  incompetent  person,  or  that,  for  any  reason,  he  is 
not  a  fit  person  to  protect  the  latter's  riehts,  the  surrogate 
may  likewise  make  such  an  order  ;  and  as  a  part  thereof, 
or  by  a  separate  order,  made  in  like  manner  at  any  stage  of 
the  proceedings,  he  ma^  appoint  a  special  guardian  ad  utem 
to  conduct  the  proceedings  in  behalf  of  the  incompetent 
person,  to  the  exclusion  of  the  committee,  and  with  the 
same  pow(>rs,  and  subject  to  the  same  liabilities,  as  a  com- 
mittee of  the  property. 

§8528.  [AnCd  lS9Q,amendmenHo take  effect  September!, 
1896.1  In  a  surrogate's  court,  a  party  of  full  age  may,  unless 
he  has  been  judicially  declared  to  be  incompetent  to  m -mage 
his  affairs,  prosecute  or  defend  a  special  proceeding,  in  person 
or  by  attorney  regularly  admitted  to  practice  in  the  courts  of 
reoord,  at  his  election^  except  in  a  proceeding  to  Punish  him  _^  3 Qgle 
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tor  contempt,  oir  where  he  Is  required  to  appear  in  person, 
by  speoial  provision  of  law,  or  by  a  special  order  of  tne  sur- 
rogate. The  issue  an  I  service  of  a  citation  may  be  waived 
by  a  party  in  any  proceeding  by  an  instrnment  in  writing, 
aoknowledge^i  or  approved  as  a  deei  entitled  to  be  recorded^ 
or  by  personal  appearance  or  by  his  attorney  wth  written 
authoriz  ition  executed  and  acknowledged  as  a  deed  and  filed 
in  the  office  of  the  surrogate.  The  appearance  of  a  party 
against  whom  a  citation  h^  been  issued,  has  the  same  effect 
as  the  appearance  of  a  defendant  in  an  action  brought  in  the 
supreme  court. 

§  2620*  A  surrogate's  father  or  son  shall  not  practice  or 
be  employed  as  attorney  or  counsel,  in  any  case,  in. 
which  his  partner  or  clerk  is  prohibited  by  law  from  so 
practicing,  or  being  employed. 

i  rJS"  ^1  §  8680.  Where  a  party,  who  is  an  infant,  does  not  appear 
olcedf.  891.  Yyy  jjjjj  general  guardian ;  or  where  a  party,  who  is  a  luna- 
tic, idiot,  or  habitual  drunkard,  does  not  appear  by  his 
committee,  the  surrogate  must  appoint  a  competent  and 
responsible  person,  to  appear  as  special  guardian  for  that 
party.  Where  an  infant  appears  by  his  general  guardian, 
or  where  a  lunatic,  idiot,  or  habitual  drunkard,  appears  by 
his  committee,  the  surrogate  must  inquire  into  the  facts, 
and  must,  in  like  manner,  appoint  a  special  guardian,  if 
there  is  any  ^ound  to  suppose  that  the  interest  of  the 
general  guardian  or  committee  is  adverse  to  that  of  the  in- 
fant, or  mcompetent  person ;  or  that,  for  any  other  reason, 
the  interests  of  the  latter  require  the  appomtemcnt  of  a 
special  guardian.  A  person  can  not  be  appointed  such  tf 
special  guardian,  unleas  his  wiitten  consent  is  filed,  at  or 
before  the  time  of  entericg  the  order  appointing  him. 

SBedf.Sdl.        §  8681.  Where  a  person,  other  than  the  infant,  or  the 
*l>on?*Mu'   committee  of  the  incompetent  person,  applies  for  the  ap- 
^^"^  pointment  of  a  special  guardian,  as  prescril)ed  in  the  la>t 

section,  at  least  eight  days'  notice  oi  the  application  must 
be  personally  served  upon  the  infant,  or  incompetent  per- 
son, if  he  is  within  the  State,  and  also  upon  the  Committee, 
if  any,  in  like  manner  as  a  citation  is  required  by  law  to  be 
served.  But  excr  pt  in  a  case  specified  in  title  fifth  of  this 
chapter,  the  surrogate  may,  by  an  order  to  show  cause, 
prescribe  a  shortt^r  lime,  and  direct  the  service  of  the  order 
to  be  made  in  such  a  manner  as  he  deems  proper.  The 
application  may  be  made  at  the  time  of  presenting  the  peti- 
tion, and,  in  tb  it  case,  the  order  to  show  cause  may,  in  the 
surrogate's  disx;retion,  accompany  the  citation. 

§  8688.  Pi  oof  of  service  of  a  citation,  or  a  subpoena 
issued  from  a  surrogate's  court,  must  be  made  in  the  man- 
ner prescribed  by  law,  for  proof  of  service  of  a  summons 
issued  out  of  the  supreme  court.  In  every  other  case,  proof 
of  service  must  be  made  by  affidavit ;  or.  where  the  person 
served  is  of  full  age  and  not  incompetent,  by  a  written  ad- 
mission signed  by  him,  accompanied  with  proof,  by  affida^ 
yit  or  otherwise,  of  the  genuineness  of  his  signature. 
f  Dem.  164.        §  8688.  The  surrogate  may,  at  any  time,  require  a  party 
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to  file  a  written  petition  or  answer,  containing  a  plain  and 
concise  statement  of  the  facts  constituting  his  claims,  objec-. 
tion,  or  defence,  and  a  demand  of  the  decree,  order,  or 
other  relief,  to  which  he  supposes  himself  to  be  entitled. 
The  surrogate  may  require  the  petition  or  answer  to  be 
Terified,  and  a  copy  thereof  to  be  served  upon  any  other 
person  interested.  A  party  who  fails  to  comply  with  such 
a  requirement  may  be  treated  as  a  party  in  default.  £xcept 
where  such  a  re<iuirement  is  made,  or  in  a  case  where  a 
written  petition  is  expressly  required  by  this  act,  a  petition, 
or  the  answer  thereto,  may  be  presented  orally  ;  in  which 
case,  the  substance  thereof  must  be  entered  in  the  records 
of  the  courts. 

§  8634.  The  provisions  of  sections  five  hundred  and   JJ^J™;  ^: 
twenty-three,  five  hundred  and  twenty-four,  five  hundred  ^  * 

and  twenty-tive,  and  five  hundred  and  twenty-six  of  this 
act  apply  to  a  verification  made  pursuant  to  this  chapter, 
and  to  the  petition  or  otlier  paper  so  verified,  where  they 
can  be  so  applied  in  substance,  without  regard  to  the  form 
of  the  proceeding. 

§  2686.  Where  a  provision  of  this  chapter,  or  an  order 
made  pursuant  to  such  a  provision,  directs  the  publication 
of  a  citation,  notice,  or  other  paper,  or  the  service  thereof 
by  publication,  the  publication  must  be  made  in  a  newspa- 
per published  in  the  county.  The  surrogate  may,  also,  in 
his  discretion,  direct  the  publication  thereof  in  any  otlier 
newspaper  published  in  the  same  or  another  county,  as  he 
deems  proper,  for  the  purpose  of  giving  notice  to  the  per- 
sons inten(led  to  be  sc^rved  or  notified.  If  no  newspaper  is 
published  in  the  county,  the  citation,  notice,  or  other  paper, 
must  be  published  in  the  newspaper  printed  at  Albany,  in 
which  legal  notices  are  required  by  law  to  be  published.* 

§  8636«  In  either  of  the  following  cases,  a  citation,  no-   1 1192,  Con* 
tice,  or  other  paper,  directed  to  be  published  by  a  provision   •!  h^^^^roi 
of  this  chapter,  or  by  an  order  made  pursuant  to  such  a         *"*• 
provision,   must,  in  addition   to  the  publication  thereof, 
made  as  prescribed  in  the  last  section,  be  published  in  the 
newspaper  priutcii  at  Albany,*  in  which  legal  notices  are 
requirea  by  law  to  be  published  : 

1.  Where  the  si>ecial  proceeding  is  instituted  in  the  sur- 
rogate's court  of  the  county  of  New  York,  or  of  the  county 
of  Kings,  or  the  order  for  publication  is  made  by  the  sur- 
rogate of  either  of  those  counties. 

?,  Where  the  special  proceeding  relates  to  the  estate  of  a 
decedent,  and  the  order  directs  the  additional  publication 
therein.  Such  a  direction  may  be  given,  in  the  discretion 
of  the  surrogate,  where  the  person  upon  whom  the  service 
is  to  be  made,  or  to  whom  notice  is  to  be  given,  is  not  a 
resident  of  the  State.  But  where  it  aflirmatively  appears, 
from  the  papers  upon  which  the  order  is  grantea,  or  from 

♦  See  L.  1884,  c  138,  aboUshing  State  paper. 
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the  papers  then  on  file  in  the  surrogate's  court,  relating  to 
the  same  estate,  that  the  properly  of  the  decedent,  or,  ifthe 
special  proceeding  relates  to  a  portion  only  of  the  property, 
that  the  portion  to  which  it  relates,  does  not  exceed  two 
thousand  dollars  in  value,  the  order  may,  in  the  discretion 
of  the  surrogate,  direct  the  publication  required  by  this 
section  to  be  made  gratuitously ;  in  which  case,  that  news- 
paper must  make  the  publication  without  charge. 

§  2637.  [Atn'd  1882.]  Where  a  statute  requires  the  pay-' 
ment  of  money  into  the  surrogate's  court,  or  the  deposit  of 
a  security,  for  the  pa j  ment  of  money,  with  the  surrogate, 
the  same  must  be  paid  to  or  deposited  with  the  county 
treasurer  of  the  county,  to  the  credit  of  the  fund,  or  of  the 
estate,  or  of  the  special  proceeding  ;  unless  the  statute  con- 
tains special  directions  for  another  disposition  thereof.  £ach 
security,  so  deposited  with  the  county  treausurer,  must  be 
held  and  disposed  of  by  him,  subject  to  the  direction  of  the 
surrogate's  court ;  except  that  he  must,  unless  otherwise  so 
directed,  collect  the  principal  and  interest  secured  thereby. 
All  money  collected  by,  or  paid  to  the  county  treasurer,  as 
prescribed  by  this  section,  must  be  held,  managed,  invested 
and  disposed  of  by  him,  in  like  manner  as  money  paid  into 
the  supreme  court  in  an  action  pending  therein.  The  reg- 
ulations, contained  in  the  general  rules  of  practice,  as 
specified  in  section  seven  hundred  and  forty-four  of  this  act, 
and  the  provisions  of  title  third  of  chapter  eight  of  this 
act,  apply  to  money  paid  to  and  securities  deposited  with 
the  county  treasurer,  as  prescribed  in  this  section  ;  except 
that  the  surrogate's  court  exercises,  with  respect  thereto,  or 
with  respect  to  security,  in  which  any  of  the  money  has 
been  invested,  qr  upon  which  it  has  l)een  loaned,  the  power 
and  authority  conferred  upon  the  supreme  court  by  section 
seven  hundred  and  forty-seven  of  this  act. 
186N.T.661.  §  8538.  Except  where  a  contrary  intent  is  expressed  in, 
or  plainly  implied  from  the  context  of,  a  provision  of  this 
chapter,  the  following  portions  of  this  act,  to  wit :  title  first, 
and  articles  third  and  fcurth  of  title  sixth,  of  chapter  eighth, 
and  articles  first  and  second  of  title  third  of  chapter  ninth, 
apply  to  surrogate's  courts  and  to  the  proceedings  therein, 
so  far  as  they  can  be  applied  to  the  substance  and  subject- 
matter  of  a  proceeding,  without  regard  to  its  form. 

ARTICLE  SECOND. 
Hearing  ;  including  Trial  bt  Jury  and  Rbfbrencb. 

$  2569.  Teatimony  of  aged,  sick,  %  SM4.  Bequest,  etc.,  does  not  dis- 

or  inflrm  witness.  qualify,  etc.,  witness. 

8541.  I '. ;  in  anotlier  coanty.  2S45.  Exceptions  upon  a  trial. 

8541.  Duty  of  stenographer.  2M6.  Surrogate  may  refer  quee- 

8542.  How  minutes  of  testimony  Uon  of  fact,  or  account 

autlienticated.  8647.  Trial   by  Jury;  when  or- 

2S4S,  Id.;  to  be  bound  in  toI-  dered. 

nmes,  etc.  2S48.  Id. ;  how  reviewed. 

2549.  Appeal  from  order  these 
upon. 
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§  2580.  Upon  the  application  of  a  party  to  a  special  JjL^*^*  ^*^ 
proceeding,  and  upon  proof,  by  affidavit,  to  the  satisfaction  *^ 
of  the  surrogate,  that  the  testimony  of  a  witness  in  his 
county,  who  is  so  aged,  sick,  or  infirm,  as  to  be  unable  to 
attend  before  bim  to  be  examined,  is  material  and  necessary 
to  the  applicant,  the  surrogate  must,  where  the  special  pro- 
ceeding was  instituted  to  procure  the  probate  or  revocation 
of  probate  of  a  will,  and,  in  any  other  case,  may,  in  his 
discretion,  proceed  to  the  place  where  the  witness  is.  and 
there,  as  in  open  court,  talce  his  examination.  Such  a 
notice  of  the  time  and  place  of  taking  the  examination,  as 
the  surrogate  prescribes,  must  be  given,  by  the  party  apply- 
ing therefor,  to  each  other  party,  except  a  party  who  has 
failed  to  appear  as  required  by  the  citation.  The  surrogate 
may  also,  in  his  discretion,  require  notice  to  be  given  to 
any  other  person  interested. 

g  8540.  [Am*d  1^81.]  In  a  case  specified  in  the  last  sec- 
tion, except  that  the  witness  is  in  another  county,  where 
the  witness  is  a  subscribing  witness  to  a  will,  if  the  surro- 
gate has  good  reason  to  believe  that  the  witness  cannot 
attend  before  him,  within  a  reasonable  time,  to  which  the 
hearing  may  be  adjourned,  he  may  make  an  order,  direct- 
ing that  the  witness  be  examined  before  the  surrogate  of 
the  county  in  which  he  is,  specifying  a  day,  on  or  before 
which  a  certified  copy  of  the  order  must  be  delivered  to  the 
latter  surrogate ;  and  directing  notice  of  the  examination 
to  be  given  to  such  persons,  and  in  such  manner  as  he 
thinks  proper.  A  copy  of  the  order,  attested  by  the  seal  of 
the  surrogate's  court,  must  be  transmitted,  by  him.  to  the 
surro'j^te  dew^ated  in  the  order,  together  with  the  original 
wi'l  where  the  testimony  relates  to  the  execution  of  a  writ- 
ten will.  The  latter  surrogate  must  thereupon,  on  the  day 
s  >ocified  in  the  order,  or  on  another  day  to  which  he  may 
adj  >urn  the  examination,  take  the  examination  of  the  wit- 
n  s  ,  as  if  he  possessed  original  jurisdiction  of  the  special 
p-  ^ce,'tiin<r.  The  examination,  after  it  is  reduced  to  writine, 
rn  I  sib  cril)ed  by  the  witness  or  otherwise  duly  authenti- 
cate I,  together  with  a  statement  of  the  proceedings  upon 
1 1 '  execution  ot  the  order,  must  be  certified  by  the  surro- 
[  a-  3  taking  the  examination,  attested  by  the  seal  of  his 
CO  lit,  and  returned  without  delay,  with  the  original  will, 
if  any,  to  the  surrogate  who  directed  the  examination,  by 
whou  aM  those  papers  must  be  filed.  And  in  the  other 
cjusc»8  named  in  said  section  two  thousand  five  hundred  and 
thirty-nine  he  may  appoint  a  referee  to  take  the  testimony 
who  shall  report  the  same  to  the  said  surrogate.  An  exami- 
nation so  taken  has  the  same  effect  as  if  it  was  taken  before 
the  latter  surrogate. 

§  2541.  The  stenographer  of  a  surrogate's  court  must, 
under  the  direction  of  the  surrogate,  take  full  stenographic 
notes  of  all  proceedings,  in  which  oral  proofs  are  given, 
exc«.'pt  where  the  surrogate  otherwise  directs.    The  testi- 
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monj  must  be  legibly  written  out  at  length  by  him,  from 
his  notes ;  and  the  mmutes  thereof,  as  so  written  out,  must, 
after  being  authenticated,  as  prescribed  in  the  next  section, 
be  filed  in  the  surrogate's  office. 

§  8548.  [Am'd  1881.]  The  minutes  of  testimony,  writ- 
ten out  as  prescribed  in  the  last  section,  or  taken  by  the 
surrogate,  or  under  his  direction,  while  the  witness  is  testi- 
fying, must,  before  being  filed,  be  authenticated  by  the 
signature  of  the  stenographer,  referee,  the  surrogate  or  the 
clerk  of  the  surrogate's  court,  as  the  case  may  oe,  to  the 
effect  that  they  are  correct. 

1 119ft,  Con-  §  8548.  In  the  city  and  county  of  New  York,  in  the 
sol.  Act  county  of  Kings,  and  in  any  other  county  where  the  super- 
visors so  direct,  the  minutes  of  testtmony  written  out  by 
the  stenographer  must  be  bound,  at  the  expense  of  the 
county,  in  volumes  of  convenient  size  and  shape,  indorsed 
**  Stenographic  minutes,"  and  numbered  consecutively. 
Upon  the  record  of  a  decree  made  in  any  contested  matter, 
the  surrogate  must  cause  to  be  made  a  mi.iule,  referring  to 
each  volume  of  the  stenographic  minutes,  and  to  the  pages 
thereof,  containing  any  testimony  relating  to  the  matter. 

SDenLSM.        §8644,  A  person  is  not  disqualified  or  excused,  from 
118  N.T.  68.  testif  ving  respecting  the  execution  of  a  will,  by  a  provision 
therein,  whether  it  is  beneficial  to  him  or  otherwise. 

19  Week.  §  8545.  An  exception  may  be  taken  to  a  ruling  by  a 
Dig.  110.  surrogate,  upon  the  trial  by  him  of  an  issue  of  fact,  includ- 
Sn  Y  i^  ing  a  finding,  or  a  refusal  to  find,  upon  a  question  of  fact, 
92  N.  Y.  181.  in  a  case  where  such  an  exception  may  be  taken  to  a  ruling 
82  Han,  429.  of  the  court  upon  a  trial,  without  a  jury,  of  an  issue 
J^jJJ'Y-^^  of  fact,  as  prescnbed  in  article  third  of  title  first  of  chapter 
IO8KY.476.  tenth  of  this  act.  The  provisions  of  that  article,  relating 
48  Hun,*98.  to  the  manner  and  effect  of  taking  such  an  exception,  and 
^iM^k^TM *  ^^^'  settlement  of  a  case  containing  the  exceptions,  apply  to 
m  Id!  ftao!  such  a  trial  before  a  surrogate ;  for  which  purpose,  the  de- 
146 NT.  12k.  cree  is  regarded  as  a  judgment,  and  a  notice  of  an excep- 
4  App.  DiT.  tion  may  be  filed  in  the  surro^te's  office.  Upon  such  a 
^'  trial,  the  surrogate  must  file  in  his  office  his  decision  in 

writing,  which  must  state,  separately,  the  facts  found  and 
the  conclusions  of  law.  Either  party  may,  upon  the  set- 
tlement of  a  case,  request  a  finding  upon  any  question  of 
fact,  or  a  ruling  upon  any  question  of  law  ;  and  an  excep- 
tion may  be  taken  to  such  a  finding  or  ruling,  or  to  a 
refusal  to  find  or  rule  accordingly.  An  appeal  from  a 
decree  or  an  order  of  a  surrogate's  court  brings  up  for 
review,  by  each  court  to  which  the  appeal  is  carried,  each 
decision,  to  which  an  exception  is  duly  taken  by  the  appel- 
lant, as  prescribed  in  this  section.  But  such  a  decree  or 
order  shall  not  be  reversed,  for  an  error  in  admitting  or  re- 
jecting evidence,  mnless  it  appears  to  the  appellate  court 
that  the  exceptant  was  necessarily  prejudiced  thereby. 

Digitized  by  VjOOQ  IC 


§§  2546, 2547         IS  SURROGATE'S  COURT.  2:9 

§  2546.     [Am'd  1881,  1887,  1889,  1895.]   In  a  special  pto-  8 Month.  L. 
ceediiig,  otht^r  than  one  institated  for  probate  or  revocation  J"*  **''• 
of  probate  of  a  will,  the  surrogate  may,  in  his  discretion,  ^  ^\  -p^^ 
appoint  a  referee  to  take  and  report  to  the  surrogate  the  62 
evidence  upon  the  fa'  ts,  or  upon  a  specific  question  of  fact;  21 N.  T. 
to  examine  an  account  rendered  ;  to  hear  and  determine  all  **^* 

questions,  arising  upon  the  settlemeD  t  of  such  an  account,   2a  id.  886. 
which  the  surrogate  has  power  to  determine;  and  to  make  a  l  Conn.  441. 
report  thereon;  subject  howeyer,  to  confirmation  or  modifi-  ^-^^PP-  ^*^» 
cation  by  the  surrogate.  8uoh  a  referee  has  the  same  power,   ^' 
and  is  entitled  to  the  pame  compensation  as  a  referee  ap- 
pointed by  the  supreme  court,  for  the  trial  of  an  issne  of 
fact  in  an  action;  and  the  provisions  of  this  act,  applicable  to 
a  reference  by  the  supreme  court,  apply  to  a  reference,  made 
as  prescribed  in  this  section,  so  far  as  they  can  be  applied  in 
substance  without  regard  to  the  form  of  proceeding.    The 
surrogate  of  the  conntj  of  New  York  may,   on  the  written 
consent  of  all  the  parties  appearing  in  a  probate  case,  appoint 
a  referee,  or  may,  in  his  discretion,   direct  an  assistant  to 
ti^e  and  report  the  testimony,  but  without  authority  to  pass 
upon  the  issues  involved  therein.    A  refeee'a  report  must 
be  passed  upon  and  confirmed,  approved,  modifi<  d  or  re- 
jectt^d  by  a  surrogate  within  sixty  d!ays  after  it  has  been  sub- 
mitted to  him. 

i  2547.  [4m'd  1886,  1895,  amendment  to  take  effect  Jan-  ^^^^^^iy, 
uary  1,  1896.]  The  surrogate  may,  in  his  discretion,  make  l™*i886,  0. 
an  order  directing  the  1 1  ial  by  jury,  at  a  trial  tf»rm  of  the  119. 
supreme  court  to  be  held  within  the  county,  or  in  the  county  ^  ^em,  369. 
court  of  the  county,  of  an^  controverted  qufstion  of  fact 
arising  in  a  special  proceeding  for  the  disponition  of  the  real 
property  of  a  decedent,  as  prescribed  in  title  fifth  of  this 
chapter.  The  order  roust  state,  distinctly  and  plainly,  each 
question  of  fact  to  be  tried,  and  it  is  the  only  authority 
needed  tor  the  trial.  Either  of  the  surrogates  of  the  county 
of  New  York  may,  in  his  discretion,  make  an  order  trans- 
ferring to  the  supreme  court  any  special  proceeding  for  the 
probate  of  n  will  pending  before  him,  or  in  the  court  over 
which  he  presides,  and  thereupon  the  issues  of  fact  arising 
in  such  proceeding  shall  be  heard  and  determined  by  the  ^ 
supreme  court.  The  order  transferring  such  proceeding  is 
the  only  authority  necessary  for  the  trial  in  the  supreme 
court  of  such  issues  of  fact.  Such  issues  of  fact  shall  be  tried 
by  jury,  and  the  verdict  can  be  reviewed  only  by  a  motion 
for  a  new  trial  upon  the  minutes  of  the  judge.  Such  motion 
must  be  made  within  ten  days  after  the  verdict  is  lendered. 
A  new  trial  may  be  granted  upon  exceptions,  or  because  the 
verdict  was  rendered  upon  insufficient  evidence  or  is  against 
the  evidence  or  the  weight  of  evidence.  An  appeal  lies  to 
the  appellate  division  of  the  supreme  court  from  the  order 
granting  or  refusing  a  new  trial.  An  appeal  must  be  taken 
by  serving  written  n  tice  of  appeal  upon  the  clerk  of  the 
court,  and  upon  the  attorney  for  the  re-«pondent,  within  ten 
days  after  the  s^ivica  U|  on  the  altorney  for  the  api  e'lant  of 
the  order  appealed  from,  and  of  written  notice  of  the  entry 
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thereof.  The  appeal  shall  be  heard  upon  a  case  oontaining 
all  the  evidence;  and  an  error  in  the  admission  or  exclasion 
of  evidence,  or  in  any  other  ruling  or  direction  of  the  jndge 
upon  the  trial  may,  in  the  discretion  of  the  court,  be  disre- 
garded if  substantial  justice  does  not  reqnire  that  there 
shoold  be  a  new  trial.  If  a  motion  to  set  aside  the  verdict  be 
not  made,  or  if  at  the  termination  of  the  prooeediogs  for  its 
review,  the  verdict  is  sustained,  the  supreme  court  Bh  II  cer- 
tify to  the  surrogate's  court  the  verdict,  which  shall  be  final 
and  conclusive  upon  the  parties  to  the  litigation  and  their 
privies.  Thereafter  all  proceedings  relating  to  the  will  and 
to  the  estate  of  the  decedent  shall  be  had  in  the  surrogate's 
court  The  original  will  shall  be  returned  to  the  surrogate's 
court  at  the  time  the  verdict  is  cartified  thereto.  The  costs 
shall  be  tated  in  the  surrogate's  court,  and  shall  be  the  same, 
and  shall  be  awarded  in  the  same  manner  as  if  the  proceed- 
ings had  been  heard  by  the  surrogate. 

a4N.T.  §2548.    [Am*d  1886,  1895,  amendment  to  take  effect  Jan- 

StateBep.  uary  1,  1896.]  A  trial  by  jury  pursuant  to  an  order  made  in 
647.  a  proceeding  for  the  disposition  of  the  real  property  of  a  de- 
cedent, made  as  prescribed  in  the  last  section,  can  be 
reviewed,  in  the  first  instance,  only  upon  a  motion  for  a  new 
trial.  A  new  trial  may  be  granted  by  the  surrogate  or  the 
court  in  which  the  triil  took  place,  or,  if  it  took  place  at  a 
trial  term  of  the  supreme  court  by  the  supreme  court,  in  a 
case  where  a  new  trial  of  specific  questions  of  fact,  tried  by 
a  jury  pursuant  to  an  order  for  such  ttin],  made  in  an  action, 
would  be  granted.  The  verdict  of  the  jury  must  be  certified 
to  the  surrogate's  court  by  the  clerk  of  the  court  in  which 
the  trial  took  place. 

§  2549.  An  appeal  may  be  taken  from  an  order,  made 
upon  a  motion  for  a  new  trial,  as  prescribed  in  the  last  sec 
lion,  as  if  the  order  had  been  made  in  an  action,  and  with 
like  effect.  Costs  of  snch  an  appeal  may  be  awarded  by  the 
appellate  court,  as  if  the  appeal  was  from  an  order  or  decree 
of  the  surroc»te's  court. 


ABTIOLB  THIRD, 

Dbobbbs  akd  Obdbbs;  and  thb  Enfobobmemt  thbbbov. 
Costs  and  Fbes. 

I  2660.  Definition  of  "final  order"  S  2666.  Id.;   bj   punishment  for 

and  "  decree."  contempt. 

3561.  Decree    settling     an    ac-  2566.  Definition    of     "order"; 

count,  to  contain  sum-  how  euforced. 

mary  thereof.  2667.  Coats;  how  made  payable. 

2662.  Decree  or    order;    when  2658.  Id.:  when  awarded. 

evidence  of  assets.  2559.  Id.;  how  awarded. 

2663.  Decree   for  money ;  how  2660.  Id.:  when  the  same  as  in 

docketed.  snpreme  court. 

2664.  Enforcement  of  decree  by  2661.  When    surrogate    to   fix 

execution.  •  amount  of  costs. 
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§  9683.  Additional    allowj^nce    in  %  1^565.  Feea  of  appraiser. 

settliDg accoantfl.  2566.  Id.;    other    offlcera,  and 

2568.  Allowance  apon  eale  of  witnesses. 

real  property.  2567.  Fees  of  the  sorrogate. 

8664.  Id.;  no  commissiona  al- 
lowed. 

§  8  660.  The  final  determination  of  the  rights  of  the 
parties  to  a  special  proceeding  in  a  surrogate's  court,  is 
styled,  indifferently,  a  final  order,  or  a  decree. 

g  8661.  Each  decree,  whereby  an  account  is  Judicially 
settled,  must  contain,  in  the  body  thereof,  a  summary  of 
the  account  as  settled  ;  or  must  refer  to  such  a  summary, 
liirhich  must  be  recorded  in  the  same  book,  and  is  deemed 
a  part  of  the  decree. 

§  8662.  A  decree,  directing  payment  by  an  executor,  J^^Y  *^' 
administrator,  or  testamentary  trustee,  to  a  creditor  of,  or  stateRep. 
a  person  interested  in,  the  estate  or  fund,  or  an  order,  per-  66& 

mitting  a  judgment  creditor  to  issue  an  execution  against 
an  executor  or  administrator,  is,  except  upon  an  appeal 
therefrom,  conclusive  evidence  that  there  are  sufficient 
assets  in  his  hands,  to  satisfy  the  sum  which  the  decree 
directs  him  to  pay,  or  for  which  the  order  permits  the  exe- 
cution to  issue. 

§  8668.  Where  a  decree  directs  the  payment  of  a  sum  1  Dem.  ITS. 
of  money  into  court,  or  to  one  or  more  persons  therein  desig- 
nated, the  surrogate,  or  the  clerk  of  the  surrogate's  court, 
must,  upon  payment  of  his  fees,  furnish  to  any  person  ap- 
plying therefor,  one  or  more  transcripts,  duly  attested,  stat- 
ing afl  the  particulars,  with  respect  to  the  decree,  which  are 
required  by  law  to  be  entered  in  the  clerk's  docket  book, 
where  a  judgment  for  a  sum  of  money  is  rendered  in  the 
supreme  court,  so  far  as  the  provisions  of  law,  directing 
such  entries,  are  applicable  to  such  a  decree.  Each  ceunty 
clerk,  to  whom  such  a  transcript  is  presented,  must,  upon 
payment  of  his  fees,  immediately  nie  it,  and  docket  the 
decree  in  the  appropriate  dockesbook,  kept  in  his  office, 
as  prescribed  by  law  for  docketing  a  judgment  of  the 
supreme  court.  The  docketing  of  such  a  decree  has  the 
same  force  and  effect,  the  lien  thereof  may  be  suspended  or 
discharged,  and  the  decree  may  be  assigned  or  satisfied,  as 
if  it  was  such  a  judgment. 

§  2554,     [Am'd   1895,    amendment  to  take  effect  January  «  |]^  q^^ 
1, 18%.]    A  decree,    directing  the  payment  of  a  sum  of  Jol.  Act 
money  into  court,  or  to  one  or  more  parties,  maybe  enforced  1  Dem.  176. 
by  an  execution  against  the  property  of  the  party  diitcted  to  jyjjj*'^' 
make  the  payment.     The  execution  must  be  issued  by  the 
snrr  gate,  or  the  clerk  of  the  suirogate's  court,  under  the 
seal  of  the  court,  and  must  be  made  returnable  to  the  court. 
In  all  other  respects,  the  provisions  of  this  act,  relating  to 
an  execution  agamst  the  property  of  a  jndgment-debtor,  is- 
sued upon  a  judgment  of  the  supreme  couit,  and  the  pro- 
oee^^ings  to  collect  it,  apply  to  an  execution  issued  from  the 
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8arrogai3*8  court  and  the  collection  there  f,  the  decree  beiog, 
for  that  purpose,  regarded  as  a  judgment;  except  that  the 
proceedings  prescribed  in  title  twelfth  of  chapter  seventeenth 
of  this  net  if  founded  upon  nuch  a  decree  must  be  taken,  as 
if  the  decree  was  a  judgment  of  the  county  court,  or,  in  the 
city  of  New  York  of  the  supreme  court. 

1  Dem.  168.        §  2555.  In  either  of  the  following  cases,  a  decree  of  a 
9?'n*y  aasu   surrogate's  court,  directing  the  payment  of  money,  or  re- 

2  NY.  quiring  the  pjrformancc  of  any  other  act,  may  be  enforce. 
State  Rep.   by  serving  a  certified  copy  thereof  upon  the  parly  against 

CM.  whom  it  is  rendered,  or  the  officer  or  person  who  is  lequired 
« jdSsa  thereby,  or  by  law,  to  obey  it ;  and  if  he  ref  us-es  or  willfully 
13  Civ.  Pro.  neglects  to  obey  it,  by  punishing  him  for  a  contempt  of 
^'  court : 

29 Abb  ^'c        ^'  ^here  it  cannot  be  enforced  by  execution,  as  pre- 
36011.         '   scribed  in  the  last  section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution  ; 
in  which  case,  the  part  or  parts,  which  cannot  be  so  en- 
forced, may  be  enforced  as  prescribed  in  this  section. 

3.  Where  an  execution,  issued  as  prescril)ed  in  the  last 
Bectio_%  to  the  sheriff  of  the  surrogate's  county,  has  been 
returned  by  him  wholly  or  partly  unsatisfied. 

4.  Where  the  delinquent  is  an  execulor,  administrator, 
guardian,  or  testamentary  trustee,  and  the  decree  relates  to 
the  fund  or  estate,  in  which  case  the  surrogate  may  enforce 
the  decree  as  prescribed  in  this  section,  either  without  is.«u- 
in^an  execution,  or  after  the  Fetum  of  an  execution,  as  he 
thmks  proper. 

If  the  delinquent  has  given  an  oflScial  bond,  his  imprison- 
ment, by  virtue  of  proceedings  to  piiiish  him  for  a  con- 
tempt, as  prescribed  in  this  section,  or  a  levy  upon  his  prop- 
erty by  virtue  of  an  execution,  issued  as  prescribed  in  the 
last  section,  does  not  bar,  suspend,  or  otherwise  affect  an 
action  against  the  sureties  in  liis  official  bond. 

BDcm.  S99.  §2556:  A  direction  of  a  surroe:ate*s  court,  made  or 
entered  in  writing,  and  not  included  in  a  decree,  is  styled 
an  order.  It  may  be  enforced  in  like  manner  as  a  similar 
order,  made  by  the  supreme  court  in  an  action  ;  and  the 
costs  are  the  same  as  upon  such  an  order,  and  may  be  col- 
lected in  like  manner. 

4Redf.  825.        §8557.  Except  where  special  provision  is  otherwise 

5  Id.  480.       made  by  law,  costs,  awarded  by  a  decree,  maj  be  made 

6  Dem.  272.    payable  by  the  i^arty  personally,  or  out  of  the  estate,  or 

fund.,  as  justice  requires ;  but  co.>ts.  other  than  actual  ex- 
penses, cannot  be  awarded  to  b^  paid  out  of  an  estate  or 
fund  which  is  less  than  one  thousand  dollars  in  amount  or 
value, 

BRedf.  110.        I  S558.  [Am'd  1881.]  The  award  of  costs  in  a  decree, 

^^•??t«^    ism  the  discretion  of  the  surrogate,  except  in  one  of  the 

\wU4^    following  cases  : 

28  Abb.  N,       1.  Where  special  directions,   respecting   the  award  of 

C.876. 
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costs,  are  contained  in  a  judgment  or  order,  made  upon  an 
appeal  from  the  surrogates  determination,  or  upon  a 
motion  for  a  new  trial  of  questions  of  fact  tried  by  a  jury ; 
in  either  of  which  cases,  costs  must  be  awarded  according 
to  those  directions. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury  ;  in 
-which  case,  unless  it  is  within  the  foregoing  subdivision,  the 
decree  must  award  costs  to  the  successful  party. 

3.  When  the  decree  is  made  upon  a  contested  appllca-  1  Dem.  885. 
tion  for  probate,  or  revocation  of  probate  of  a  will,  costs,  }7  A^*>-  N. 
payable  out  of  the  estate  or  other  wise,  shall  not  be  awarded 

to  an  unsuccessful  contestant  of  the  will,  unless  he  is  a 
special  guardian  for  an  infant,  appointed  by  the  surrogate, 
or  is  named  as  an  executor  in  a  paper  propounded  bv  him, 
in  good  faith,  as  the  last  will  of  the  decedent ;  but  the  sur- 
rogate may  order  a  copy  of  the  stenographer's  minutes  to 
be  furnished  to  the  contestants  counsel,  and  charge  the 
expense  thereof  to  the  estate  if  he  shall  be  satisfied  that  the 
contest  is  made  in  good  faith. 

§  8659.  Costs,  when  awarded  by  a  decree,  include  all 
disbursements  of  the  party  to  whom  they  are  awarded, 
which  might  be  taxed  in  the  supreme  court.  The  sum 
allowed  for  coasts  must  be  fixed  by  the  surrogate,  and  in- 
serted in  the  decree. 

§  2560.  Where  a  question  of  fact  has  been  tried  by  a 
jury,  the  costs,  awarded  against  the  unsuccessful  party,  are 
the  same  as  the  taxable  costs  of  an  action  in  the  supreme 
court.  The  costs  of  an  appeal,  where  they  are  awarded  in 
a  surrogate's  court,  are  the  same  as  if  they  were  awarded  in 
the  supreme  court. 

§  2661.  In  a  case  other  than  one  of  those  specified  in  9  Abb.  N. 
the  last  section,  the  surrogate,  upon  rendering  a  decree,    9'JJ3f 
may,  in  his  discretion,  fix  such  a  sum,  to  be  allowed  as   iDem.air! 
costs,  in  addition  to  the  disbursements,  as  he  deems  reason-   2  Civ.*  Pro. 
able,  not  exceeding,  where  there  has  not  been  a  contest,    ^^ 
twenty -five  dollara.or  where  there  has  been  a  contest,  seventy  J^  Abb.  N. 
dollars  ;  and,  in  addition  thereto,  where  a  trial  or  hearing  c.  839. 
upon  the  merits  before  the  surrogate  necessarily  occupies   3*WN  Y.208. 
more  than  two  days,  ten  dollars  for  each  additional  day  ;    12  n^*^ 
and  where  a  motion  for  a  new  trial  is  made  before  the  sur-     state  Rep. 
rogate.  if  it  is  granted,  seventy  dollars  ;  if  it  is  denied,  189. 

forty  dollars, 

§2562.  [Am'dlSSX.]  In  addition  to  the  sum  specified   9Abb.N.C. 
in  the  last  two  sections,  tlie  surrogate  may,  in  his  discretion,   V^^»  •«o 
allow  to  an  executor,  administrator,  guardian,  or  testamea-  2  civ.*  Pro. 
tary  trustee,  upon  a  judicial  settlement  of  his  account  or  on   168. 
an  intermediate  accounting  required  by  the  surrogate,  such   ^  ^®™*  '^'^* 
a  sum.  as  the  surrogate  deems  reasonable,  for  his  counsel 
fees  and  other  expenses,  not  exceeding  ten  dollars,  for  each 
day  occupied  in  the  trial,  and  necessarily  occupied  in  pre- 
paring bis  account  for  settlement,  and  otherwise  preparing 
for  the  trial. 
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ICQULSSi.  §2668.  Upon  the  disposition  of  real  property  of  a 
decedent,  as  prescribed  in  title  fifth  of  this  chapter,  the 
executor,  administrator  or  freeholder,  disposing  of  the 
property,  must  be  allowed  by  the  surrogate,  out  of  the  pro- 
ceeds of  the  sale  brought  into  court,  his  expenses  ;  and  he 
may  be  allowed,  out  of  the  proceeds,  a  reasonable  sum  for 
his  own  services,  not  exceeding  five  dollars  for  each  day, 
actually  and  necessaiily  occupied  by  him  in  disposing  of 
the  property,  and  such  a  further  sum  as  the  surrogate  thinks 
reasonable,  for  the  necessary  services  of  his  attorney  and 
counsel  therein. 

§  8564.  The  allowances,  specified  in  the  last  section, 
are  in  lieu  of  commissions. 
81  Abb.  N.  a       §  8666.  An  appraiser  is  entitled,  in  addition  to  his  actual 
ilsN  T  S40     c^PdSGS,  to  a  sum,  to  be  fixed  by  the  surrogate,  notexceed- 
.  .640.    j^^  g^g  dollars  for  each  day,  actually  and  necessarily  occu- 
pied by  him,  in  making  the  appraisal  or  inventory.     The 
number  of  days'  services,  and  the  expenses,  if  any,  must  be 
proved  by  the  affidavit  of  the  appraiser  ;  and  the  sums  pay- 
able therefor  taxed  by  the  surrogate,  and  paid  by  the  ex- 
ecutor or  administrator. 
IDflm.  94a        §  2566.  Each  other  officer,  including  a  referee,  and 
aiAbb.N.o.  each  witness,  is  entitled  to  the  same  fees,  for  his  services 
^^®'  and  for  travelling,  as  he  is  allowed  for  like  services  in  the 

supreme  court. 

§  2667.  A  surrogate  shall  not  charge  or  receive  any  fee, 
except  as  follows : 

1.  Where  in  a  case  prescribed  by  law,  or  in  any  other 
case,  upon  the  application  of  a  party,  he  goes  to  a  place, 
other  than  his  office,  or  the  court  room  where  he  is  required 
to  hold  court,  in  order  to  take  testimony,  he  may  charge, 
and  receive  to  his  own  use,  ten  cents  for  each  mile  for  going, 
and  the  same  sum  for  returning. 

2.  He  must  charge,  and  receive  to  the  use  of  the  county, 
for  a  copy  of  a  paper,  ten  cents  for  each  folio,  except  where 
the  board  of  supervisors  have  allowed  his  clerk  to  receive 
fees  for  his  own  use ;  and  in  that  case,  his  clerk  may  charge 
and  receive  the  same  fee. 

ARTICLE  FOURTH. 

Appeal. 

I  2606.  When  party  may  appeal.  %  9578.  Appeal  may  be  on  the  law 

2060.  Wben  peifon  not  a  part;  or  the  facts  ;  case  to  be 

may  appeal.  made,  etc. 

t570L  Appeal ;  to  what  court  it  2577.  Security  to  perfect  appeal 

may  be  taken.  2578.  Id. ;  where  decree  is  for 

2571.  Intermediate  order ;  how  money  or  delivery  of 

reviewed.  property,  etc. 

2BTO.  Time  to  appeal.  2S79.  Security  to  stay  proceed- 

2678.  Who  mofi^  be  made  par-  inga  in  case  of  commit- 

ties.  ment. 

2574.  Appeal ;  how  taken.  2580.  Amount  of  undertaking; 

Kn,  Certain  provisions  of  chap-  how  fixed. 

ter  12  made  applicable.  2581.  Bequisites  of  undertaking. 
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S  2682.  Decree  for  probftie,  etc. ;  %  2586.  Power  of  appellate  court ; 

how  far  raspeDaed  by  further  temmony. 

appeal.  2S87.  Judgment  or  order  upon 

258S.  Decree  revoking  probate,  appeal. 

etc. ;  not  stayed.  2588.  Award  of  jury  trial  upon 

2584.  Perfected  appeal  stays  pro-  reversal   in    probate 


ceedings  in  other  cases. 
3S8S.  Appeal,  where  heard ;  pro-  2589.  Costs  of  appeal, 

ceedings  thereapon. 

§  8668.  Any  party  aggrieved  may  appeal  from  a  decree  4  Dem.  287. 
or  an  order  of  a  surrogate's  court,  in  a  case  prescribed  in  this 
article,  except  where  the  decree  or  order  of  which  he  com- 
pkins  was  rendered  or  made  upon  hit  default. 

§  8569.  A  creditor  of,  or  a  person  interested  in,  the 
estate  or  fund  afiFected  by  the  decree  or  order,  who.was  not 
a  party  to  the  spnecial  proceeding,  but  was  entitled  by  law  to 
be  heard  therein,  upon  his  application ;  or  who  has  ac- 
quired, since  the  decree  or  order  was  made,  a  right  or  in- 
terest which  would  have  entitled  him  to  be  heard,  if  it  had 
been  previously  acquired ;  may  intervene  and  appeal,  as 
prescribed  in  this  article.  The  facts,  which  entitle  such  a 
person  to  appeal,  must  be  shown  by  an  affidavit,  which 
must  be  filed,  and  a  copy  thereof  served  with  the  notice  of 
appeal. 

§  2570.     [Am'd  1895,  arMndmeni  to  take  rffect  January  1,  145N.T.M0. 
1896.]    An  appeal  to  the  appellate  division  of  the  feupreme 
court  may  be  taken  from  a  decree  of  a  surrogate's  court,  or 
from  an  order  affecting  a  substantial  right,  made  by  a  snr* 
rogate,  or  by  a  surrogate's  court  in  a  special  proceeding. 

§  8571.  An  appeal,  taken  from  a  decree,  brings  up  for 
review  each  intermediate  order,  which  is  specified  in  the 
notice  of  appeal,  and  necessarily  affected  the  decree,  and 
which  has  not  already  been  reviewed  by  the  appellate  court, 
upon  a  separate  appeal  taken  from  that  order. 

§  8578.  An  appeal  by  a  party  must  be  taken  within 
thirty  days  after  the  service,  upon  the  appellant,  or  upon 
the  attorney,  if  any,  who  apf>eared  for  him  in  the  surrogate's 
court,  of  a  copy  of  the  decree  or  order  from  which  the 
appeal  is  taken,  and  a  written  notice  of  ths  entry  thereof. 
An  appeal  by  a  person  who  was  not  a  party,  taken  as  pre- 
scribed in  this  article,  must  be  taken  within  three  months 
after  the  entry  of  the  decree  or  order,  unless  the  appellant's 
title  was  acquired  by  means  of  an  assignment  or  conveyance 
from  a  party ;  in  which  case,  the  appeal  must  be  taken 
within  the  time  limited  for  the  taking  thereof  by  the  assignor 
or  grantor 

g  8578.  Each  party  to  the  special  proceeding  in  the  20  N.  T. 
surrogate's  court,  and  each  person  not  a  party,  who  has.  or  8ute  iga. 
claims  to  have,  in  the  subject-matter  of  the  decree  or  order, 
a  right  or  interest,  which  is  directly  affected  thereby,  and 
which  appears  upon  the  face  of  the  papers  presented  in  the 
surrogate's  court,  or  has  become  manifest  in  the  course  of 
the  proceedings  taken  therein,  must  be  made  a  party  to  the 
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appeal.    A  person  not  a  party,  but  who  must  be  made  a 
party,  as  prescribed  in  this  section,  may  be  brought  in  by 
an  order  of  the  appellate  court,  made  after  the  appeal  is 
taken  ;  or  the  appeal  may  be  dismissed  on  account  of  his 
absence.    The  appellate  court  may  prescribe  the  mode  of 
brin^g  in  such  a  person,  by  publication,  by  personal 
service,  or  otherwise.    But  this  section  does  not  require  a 
person  interested,  but  not  a  party,  to  be  brought  in,  if  he 
was  legally  represented,  or  was  duly  cited  in  the  court  be- 
low. 
185  N.Y.  416.      §  8674.  An  appeal  must  be  taken  by  the  service,  within 
the  State,  upon  each  party  to  the  special  proceeding,  other 
that  the  Appellant,  and  upon  the  surrogate,  or  the  clerk  of 
the  surrogate's  court,  of  a  written  notice,  referring  to  the 
decree  or  order  appealed  from,  and  stating  that  the  appel- 
lant appeals  from  the  same,  or  from  a  specified  part  thereof. 
Where  a  party  to  the  siwcial  proceeding  in  the  court  below 
appeared  in  person,  the  notice  of  appeal  must  be  person- 
ally served  upon  him  ;  where  he  appeared  by  an  attorney,  it 
must  be  served  personally,  either  upon  him  or  upon  his  at 
torney.   Where  a  party,  who  was  duly  cited,  did  not  appear 
in  the  surrogate's  court,  notice  of  appeal  must  be  served 
upon    him  personally,  if  he  can,  with  due  diligence,  be 
found  within  the  county  ;  otherwise  it  may  be  served  by- 
depositing  it,  indorsed  with  a  direction  to  \he  party,  with 
the  surrogate,  or  the  cleik  of  the  surrogate's  cour*.   Where 
a  person  to  be  served  cannot,  with  due  diligence,  be  found, 
to  make  personal  service  upon  him,  as  prescribed  in  this 
section,  the  surrogate,  or  a  justice  of  the  supreme  court, 
may*  by  order,  prescribe  such  a  mode  of   service  as  he 
thinks  proper  ;  and  service  in  that  mode  has  the  same  effect 
as  personal  service. 

§  2575.  The  provisions  of  the  following  sections  of  this 
act,  to  wit :  sections  one  thousand  two  hundred  and  ninety- 
five,  one  thousand  two  hundred  and    ninety-seven,   one 
thousand  two  hundred  and  ninety-eight,  one  thousand  two 
hundred  and  ninety-nine,  one  thousand  three  hundred  and 
three,  and  one  thousand  three  hundred  and   five  to  one 
thousand  three  hundred  and  nine,  both  inclusive,  apply  to 
an  appeal  taken  as  prescribed  in  this  article. 
M  Hon,  800.       §  2676.  The  appeal  may  be  taken  upon  questions  of 
SsNY  170    '*^»  ^^  upon  the  facts,  or  upon  both.    If  it  is  taken  from  a 
136  Id.  413.  *   decree  rendered  upon  the  trial,  by  the  surrogate,  of  an  issue 
of  fact,  it  must  be  heard  upon  a  case,  to  be  made  and  settled 
by  the  surrogate,  as  prescribed  by  law,  for  the  making  and 
settling  of  a  case  upon  an  appeal  in  an  action. 
11  av.  Pro.      §  2677.  To  render  a  notice  of  appeal  effectual  for  any 
^^  purpose,  except  in  a  case  specified  in  the  next  section,  or 

17  Mi80.648.  "w^ere  it  is  specially  prescribed  by  law,  that  security  is  not 
necessary  to  perfect  the  appeal,  the  appellant  must  give  a 
written  undertaking,  with  at  least  two  sureties,  to  the  eflfect 
that  the  appellant  will  pay  all  costs  and  damages  which  may 
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be  awarded  against  him  upon  the  appeal,  not  exceeding  two 
hundred  and  fifty  dollars. 

§  8678.  [Am'd  1882.]  Notice  of  appeal  by  an  executor,  11  C9v.  Fm^ 
administrator,  testamentary  trustee,  guardian,  or  other  per-  **• 
son  appointed  by  the  surrogate's  court,  from  a  decree  di- 
recting him  to  pay  or  distribute  money,  or  to  deposit 
money  in  a  bank  or  trust  company,  or  to  deliver  property ; 
or  by  an  executor  or  administrator  from  an  order,  granting 
leave  to  issue  an  execution  against  him,  as  prescribed  in 
section  eighteen  hundred  and  twenty- five  of  this  act,  does 
not  stay  the  execution  of  the  decree  appealed  from  unless 
the  appellant  gives  an  undertaking,  with  at  least  two  sure- 
ties, in  a  sum  therein  specified,  to  the  effect  that  if  the  de- 
cree or  order,  or  any  part  thereof,  is  affirmed,  or  the  appeal 
is  dismissed,  the  appellant  will  pay  all  costs  and  damages, 
which  may  be  awared  against  him  upon  the  appeal,  and 
will  pay  the  sum  so  directed  to  be  paid  or  collected,  or  as 
the  case  requires  will  deposit  or  distribute  the  money  or  de- 
liver the  property,  so  directed  to  be  deposited,  distributed, 
or  delivered,  or  the  part  thereof  as  to  which  the  decree  or 
order  is  confirmed. 

g  8570,  An  appeal  from  a  decree  or  an  order,  directing 
the  commitment  of  an  executor,  administrator,  testamen- 
tary trustee,  guardian,  or  other  person  appointed  by  the 
surrogate's  court,  or  an  attorney  or  counsel  employed  there- 
in, for  disobedience  to  a  direction  of  the  surrogate,  or  for 
neglect  of  duty ;  or  directing  the  commitment  of  a  person  • 

refusing  to  obey  a  subpoena,  or  to  testify,  when  required 
according  to  law ;  does  not  stay  the  execution  of  the  decree 
or  order  appealed  from,  unless  the  appellant  gives  an  under- 
taking, with  at  least  two  sureties,  in  a  sum  therein  specified, 
to  the  effect  that,  if  the  decree  or  order  appealed  from,  or 
any  part  thereof,  is  affirmed,  or  the  appeal  isdismia^jed,  the 
appellant  will,  within  twenty  days  after  the  affirmance  or 
dismissal,  surrender  himself,  in  obedience  to  the  decree  or 
order,  to  the  custody  of  the  sheriff  of  the  county,  wherein 
he  was  directed  to  be  committed.  If  the  undertaking  is 
broken,  it  may  be  prosecuted  in  the  same  manner,  and  with 
the  same  effect,  as  an  administrator's  official  bond ;  and  the 
proceeds  of  the  action  must  be  paid  or  distributed,  as  di- 
rected by  the  surrogate,  to  or  am  on?  the  persons  aggrieved, 
to  the  extent  of  the  pecuniary  injuries  sustained  by  them ; 
and  the  balance,  if  any,  must  be  paid  into  the  county 
treasury. 

§  2580.  The  sum  specified  in  an  undertaking,  executed 
as  prescribed  in  either  of  the  last  two  sections,  must,  where 
the  appeal  is  taken  from  a  decree  directing  the  payment, 
depositing,  or  distribution  of  money,  be  not  less  than  twice 
the  sum  directed  to  be  paid,  deposited,  or  distributed. 
Where  the  appeal  is  taken  from  an  order  granting  leave  to 
issue  an  execution,  it  must  be  not  less  than  twice  the  sum, 
V>  collect  which  the  execution  may  issue.    In  every  other 
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case,  it  must  be  fixed  by  the  surrogate,  or  bv  a  Judge  of 
the  appellate  court,  who  may  require  proof,  by  affidavit, 
of  the  value  of  any  property,  or  of  such  other  facts  as  he 
deems  proper.  The  respondent  may  apply  to  the  appellate 
court,  upon  notice,  for  an  order  requiring  the  appellant  to 
increase  the  sum  so  fixed.  If  such  an  order  is  granted,  and 
the  appellant  makes  default  in  giving  the  new  undertaking, 
the  appeal  ma}'  be  dismissed  or  the  stay  dissolved,  as  the 
case  requires. 
n  Abb.  N.  §  8681,  An  undertaking,  given  as  prescribed  in  the  last 
C.  428.  fQuj.  sections,  must  be  to  the  people  of  the  State  ;  must 

contain  the  name  and  residence  of  each  of  the  sureties 
thereto  ;  must  be  approved  by  the  surrogate  or  a  judge  of 
the  appellate  court ;  and  must  be  filed  in  the  surrogate's 
office.     Except  as  otherwise  specially  prescribed^  the  filing 
of  a  proper  undert£^ng,  and  service  of  the  notice  of  appeal, 
perfect  the  appeal.    The  surrogate  may,  at  any  time,  in 
nis  discretion,  make  an  order,  authorizing  any  person  ag- 
grieved to  bring  an  action  upon  the  undertaking,  in  his 
own  name,  or  in  the  name  of  the  people.    Where  it  is 
brought  in  the  name  of  the  people,  the  aamages  collected 
must  be  paid  over  to  the  surrogate,  and  distributed  by  him, 
as  justice  requires, 
4  Bern.  46a       §  2688.  [Arnd  1881.]  An  appeal  from  a  decree  of  & 
6  Id.  228.       surrogate,  admitting  a  will  to  probate,  or  granting  letters 
testamentary,  or  letters  of  administration,  does  not  stay  the 
issuing  of  letters,  where,  in  the  opinion  of  the  surrogate, 
manifested  by  an  order,  the  preservation  of  the  estate 
requires  that  the  letters  should  issue.    Letters  so  issued 
confer  upon  the  person  named  therein  all  the  powers  and 
authority,  and  subject  him  to  all  the  duties  and  liabilities 
of  an  executor  or  administrator  in  an  ordinary  case,  except 
that  they  do  not  confer  power  to  sell  real  property  by 
virtue  of  a  provision  in  the  will,  or  to  pay  or  to  satisfy  a 
legacy,  or  aistribute  the  unbequeathed  property  of  the 
decedent,  until  after  the  final  termination  of  the  appeal ; 
and  in  case  letters  shall  have  been  issued  before  such  appeal 
the  executor  or  administrator,  on  a  like  order  of  the  sur- 
rogate, may  exercise  the  powers  and  authority,  subject  to 
the  duties,  liabilities  and  exceptions  above  provided. 
74  Hun,  369.      g  8688.  An  appeal  from  a  decree  revoking  the  probate 
of  a  will,  or  revoking  letters  testamentary,  letters  of  ad- 
ministration, or  letters  of  guardianship  ;  or  from  a  decree 
or  an  order,  suspending  an  executor,  administrator,  or 
guardian,  or  removing  or  suspending  a  testamentary  trustee, 
or  a  freeholder,  appointed  to  execute  a  decree,  as  pre- 
scribed in  title  fifth  of  this  chapter,  or  appointing  a  temp- 
orary administrator,  or  an  appraiser  of  personal  property, 
does  not  stay  the  execution  of  the  decree  or  order  appealed 
from. 
17  Misc.  6i8       g  2  584.  Except  as  otherwise  expressly  prescribed  in  this 
article,  a  perfected  appeal  has  the  effect,  as  a  stay  of  thQ 
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proceediDc;8  to  enforce  the  decree  or  order  appealed  from, 
prescribed  in  section  one  thousand  three  hundered  and  ten 
of  this  act,  with  respect  to  a  perfected  appeal  from  a 
Judgment. 

§  2585.  [Am*d  1895,  amendment  to  take  effect  January  1, 
1896.  J  In  the  appellate  division  of  the  supreme  court  the 
order  made  upon  ati  appeal  from  a  decree  or  an  order  of  a 
surrogate's  court  must  be  entered  with  the  clerk  of  the  ap- 
pellate divisioo,  and  a  certified  copy  thereof  annexed  to  the 
papers  transmitted  from  the  court  below  upon  which  the 
appeal  was  heard,  must  be  transmitted  to  the  court  from 
wmch  the  appeal  was  taken,  and  the  court  below,  shall  enter 
tbe  judgment  or  order  necessary  to  carry  the  determination 
of  the  appellate  division  into  effect. 

§  2586.  Where  an  appeal  is  taken  upon  the  facts,  the  97N.T.  614 
appellate  court  has  the  same  power  to  decide  the  questions  J^  *^ 
of  fact,  which  the  surrogate  had ;  and  it  may,  in  its  discre-  Ja  Han 
tion,  receive  further  testimony  or  documentary  evidence,  * 

and  appoint  a  referee. 

§  8687..  The  appellate  court  mav  reverse,  affirm,  or  ISSN.T.ITO. 
modify  the  decree  or  order  appealed  from,  and  each  inter- 
mediate order,  specified  in  the  notice  of  appeal,  which  it  is 
authorized  b;^  law  to  review,  and  as  to  any  or  all  of  the 
parties ;  and  it  may,  if  necessary  or  proper,  giant  a  new 
trial  or  hearing.  The  decree  or  order  appealed  from  may 
be  (enforced,  or  restitution  may  be  awaraed,  as  the  case  re- 
quires, as  prescribed  in  title  first  of  chapter  twelfth  of  this 
act,  with  respect  to  an  appeal  from  a  judgment. 

§  2588.     lAm*d  1895*,  amendment  to  take  effect  January  1,   $  hm,  Con- 
3  896.  ]    Where  the  reversal  or  modification  of  a  decree  by  tb  e  *Jl- j^ct. 
appeUute  court  is  founded  upon  a  question  of  fac^  the  ap-  jSig*^^ 
pellatti  court  must,  if  the  appeal  was  taken  from  a  decree  sn.' t.  * 
made  upon  a  petition  to  admit  a  will  to  probate,  or  to  revoke     Stitte  Rep. 
the  probate  of  a  will,  make  an  order,  directing  the  trial,  by  a  ^**- 

jury,  of  the  material  questions  of  fact,  arising  upon  the  is-  state  Rep. 
soes  bet«  een  the  parties.    Such  an  order  must  stat«>,  dis-  ui'. 

tinctiy  and  plainly,  the  questions  of  fact  to  be  tried,  and  110N.Y278. 
must  direct  the  trial  to  take  place,  either  at  a  trial  term  of  ^[ji't/it^p 
the  supreme  court  specified  m  the  order;  or  in  the  county  947' 

court  of  the  county  of  the  surrogate.    After  the  trial,  a  new  148  N.T.  403'. 
trial  may  be  granted,  as  prescribed  in  section  two  thousand 
five  hundred  and  forty-eight  of  this  act. 

^  8580.  The  appellate  court  may  award  to  the  success-  1  Dem.  fMk 
ful  party  thecostsof  the  appeal ;  or  it  may  durect  that  they 
abide  the  event  of  a  new  trial,  or  of  the  subsequent  pro- 
ceedings in  the  surrogate's  court.  In  either  case,  the  costs 
may  be  made  payable  out  of  the  estate  or  fund,  or  person- 
ally by  the  unsuccessful  partjr,  as  directed  by  the  appel- 
late court ;  or,  if  such  a  direction  is  not  given,  as  directed 
by  tbe  surrogate. 
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ARTICLE  FIFTH. 
Provisions   REiiATiNo   generally  to  Letters  ;  and 

GENERALLY  TO  ExECUTORS,   ADMINISTRATORS,  GUARD- 
IANS, AND  Testamentary  Trustees. 

$2590.    ReqaUitiee  of  letters.  $2601.    Release  of  old  sureties  oa 

2501.    Their  effect  the  giving  of  new. 

feSOi.    Priority  among  different  S602.    Surrogate  maj  direct  aa 

letters.  to  costodj,  where   oo- 

9508.    Time«  how  reckoned  up-  ex. cators^ctc.,  disagree. 

on  snccessive  letters.  9603.    Effect  and  contents  of 

8594.    Offlclal  oaths  of  execu-  decree  revoking  letters. 

tors,  etc.  S604.    The  last  section  qiudUecL 

2605.    Deposit  of  secnritles  to  2606.    Successor    may    be  ap- 

reduce  penalty  of  bond.  pointed,  and  noay  com- 

2596.  Sureties  liable  for  money,  pel  accounting;  etc 

etc.,  received  in  another  2606  Accounting  by  executor, 

capacity.  etc.,    of   deceased    ex- 

2597.  When  new  bond  or  new  ecutor. 

sureties    may    be    re-  9607.    When  bond  may  be  proa- 

quired,  ecnted. 

2598.  Id.;    how  principal  may  2608.    Successor     may      proa> 

be  required  to  give   a  ecute  official  bond, 

new  bond,  etc.  2600.    Action  on    official  bond 

2599.  Decree  revoking  letters  when  no  successor  ap- 

for  failure  to  give  new  pointed. 

bond.  2610.    Appilcttion  of  thin  arti. 

2600.  Sureties  may  apply  to  be  cle  to  executors,   etc., 

released    as   to  future  heretofore  appointed, 

breaches. 

§  8590.  Letters  testamentary,  let><jrs  of  adminstration, 
and  letters  of  guardianship  must  be  in  the  name  of  the 
people  of  the  Smte.  Where  they  are  granted  by  a  surro- 
gate, or  by  an  oflicor  or  person  appointed  by  the  board  of 
supervisors,  temporarily  acting  as  surrogate,  they  must  be 
tested  in  the  name  of  the  officer  granting  them,  signed  by  . 
him.  or  by  the  clerk  of  the  surragate's  court,  ana  sealed 
with  the  seal  of  the  surrogate's  court.  Where  they  are 
issued  out  of  anothiT  court,  ihey  must  be  tested  in  the 
name  of  the  judge  lidding  the  court,  signed  by  the  clerk 
thereof,  and  sealed  with  its  seal. 

§  2591.  Subject  to  the  provisions  of  the  next  section, 
regulating  the  priority  among  dififerent  letters,  letters  t^ta- 
menlary,  letters  of  administration,  and  letters  of  guardian- 
ship, granted  by  a  court  or  officer,  having  jurisdiction  to 
grant  them,  as  prescribed  in  this  chapter,  are  conclusive 
evidence  of  the  authority  of  the  persons  to  whom  they  are 
granted,  until  the  decree  granting  them  is  reversed  upon 
appeal,  or  the  letters  are  revoked,  ad  prescribed  in  this 
chapter. 

§  8692.  The  person  or  persons,  to  whom  letters  testa- 
mentary, or  letters  of  administration  are  first  Issued,  from 
a  surrogate's  court  having  jurisdiction  to  issue  them,  as 
prescritel  in  article  first  of  title  first  of  this  chapter,  have 
sole  and  exclusive  authority,  as  executors  or  admmistraiors, 
pursuant  to  the  letters,  until  the  letters  are  revoked,  as 
prescribed  by  law  ;  and  they  are  entitled  to  demand  and 
recover  from  any  person,  to  whom  letters  upon  the  same 
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estate  are  afterwards  issued,  hy  any  other  surrogate's  court, 
the  decedent's  property  in  his  hand?.  But  the  acts  of  a 
person,  to  whom  letters  were  afterwards  issued,  done  in 
good  faith,  before  notice  of  the  letters  first  issued,  axe 
Talid  ;  and  an  action  or  special  proceeding,  commenced  by 
Wm,  may  be  continued  by  and  in  the  name  of  the  person 
or  persons  to  whom  the  letters  were  first  issued. 

§  8698.  Where  it  is  prescribed  by  law,  that  an  act, 
with  respect  to  the  estate  of  a  decedent,  must  or  may  be 
done  within  a  specified  time  after  letters  te  tamentary  or 
letters  of  administration  are  issued,  and  successive  or  sup- 
plementary letters  are  issued  upon  the  same  estate,  the 
time  so  specified  must  be  reckoned  from  the  issuing  of  the 
first  letters,  except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law ;  or  where  the  first  or  any  subsequent 
letters  are  revoked,  as  prescribed  in  section  two  thousand 
six  hundred  and  eighty-four  of  this  act,  or  by  reason  of  the 
want  of  power  in  the  surrogate's  court,  to  issue  the  same, 
for  any  cause. 

§  8694.  The  official  oath  or  affirmation  of  an  executor,  8  Miee.  142. 
administrator,  or  guardian,  to  the  effect  that  he  will  well, 
faithfully,  and  honestly  discharge  the  duties  of  his  office, 
describing  it,  must  be  tiled  with  the  surrogate,  before  let- 
ters are  issn^i  to  him.  The  oath  may  be  taken  before  any 
officer,  within  or  without  the  State,  who  is  authorized  to 
take  an  affidavit,  to  be  used  in  the  supreme  court.  Where 
it  is  taken  without  the  State,  it  must  be  certified  as  required 
by  law,  with  respect  to  an  affidavit  to  be  used  in  the  su- 
preme court, 

§  8695.  r^/rt'cZ  1885.]  In  a  case  where  a  bond,  or  new 
sureties  to  a  bond,  may  be  required  by  a  surrogate  from  an 
executor,  administrator,  guardian,  or  other  trustee,  if  the 
value  of  the  estate  or  fund  is  so  great  that  the  surrogate 
deems  it  expedient  to  require  security  in  the  full  amount 
prescribed  by  law,  he  may  direct  that  any  securities  for 
the  payment  of  money  belonging  to  the  estate  or  fund 
be  deposited  with  him,  to  be  delivered  to  the  county 
treasurer,  or  be  deposited  subject  to  the  order  of  the  trus- 
tee, countersigned  by  the  suirogate,  with  a  trust  com- 
pany duly  authorized  by  law  to  receive  the  same. 
After  such  a  deposit  has  been  made,  the  surrogate  may  fix 
the  amount  of  the  twnd  with  respect  to  the  value  of  the 
remainder  only  of  the  estate  or  fund.  A  security  thus 
deposited  shall  not  be  withdrawn  from  the  custody  of  the 
county  treasurer  or  trust  company,  and  no  person  other 
than  the  county  treasurer  or  the  proper  officer  of  the  trust 
company  shall  receive  or  collect  any  of  the  principal  or 
interest  secured  thereby  without  the  special  order  of  the 
surrogate  entered  in  the  appropriate  book.  Such  an  order 
can  be  made  in  favor  of  the  triLstee  appointed,  only  where 
an  additional  bond  has  been  given  by  him,  or  upon  proof 
that  the  estate  or  fund  has  been  so  reduced  by  payments  or 
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otherwise,  that  the  penalty  of  the  bond  ori^nally  riven 
•will  be  sufficient  in  amount  to  satisfy  the  provisions  of  law 
relating  to  the  penalty  thereof,  if  the  security  so  withdrawn 
is  also  reckoned  in  the  estate  or  fund. 

§  2696.  A  person  to  whom  letters  are  issued,  is  liable 
for  money  or  other  personal  property  of  the  estate,  which 
was  in  his  hands,  or  under  his  control,  when  his  letters 
were  issued ;  in  whatever  capacity  it  was  received  by  him, 
or  came  under  his  control.  Where  it  was  received  by  him, 
or  came  under  his  control,  by  virtue  of  letters  previously 
issued  to  him,  in  the  same  or  another  capacity,  an  action 
to  recover  the  money,  or  damages  for  failure  to  deliver  the 
property,  may  be  maintained  upon  both  official  bonds ;  but, 
as  between  the  sureties  upon  the  official  bond  riven  upon 
the  prior  letters,  and  those  upon  the  official  bond  given 
upon  the  subsequent  letters,  the  latter  are  liable  over  to  the 
former. 

§  2697.  Any  person,  interested  in  the  estate  or  fund, 
may  present  to  the  surrogate's  court  a  written  petition,  duly 
venfied,  setting  forth  that  a  surehr  in  a  bond,  taken  as 
prescribed  in  this  chapter,  is  insufficient,  or  has  removed, 
or  is  about  to  remove,  from  the  State,  or  that  the  bond  is 
inadequate  in  amount ;  and  praying  that  the  principal  in 
the  bond  may  be  required  to  give  a  new  bond,  in  a  larger 
penalty,  or  new  or  additional  sureties,  as  the  case  requires ; 
or,  in  default  thereof,  that  he  may  be  removed  from  his 
office,  and  that  letters  issued  to  him  may  be  revoked. 
Where  the  bond  so  taken  is  that  of  a  guardian,  the  petition 
may  also  be  presented  by  any  relative  of  the  infant.  When 
the  bond  is  that  of  an  executor  or  administrator,  the  petition 
may  also  be  presented  by  any  creditor  of  the  decedent.  If 
it  appears  to  the  surrogate,  that  there  is  reason  to  believe 
that  the  allegations  of  the  petition  are  true,  he  must  cite 
the  principal  in  the  bond  to  show  cause,  why  the  prayer 
of  the  petition  should  not  be  granted. 

§  2598.  Upon  the  return  of  a  citation,  issued  as  prescribed 
in  the  last  section,  the  surrogate  must  hear  the  allegations 
and  proofs  of  the  parties  ;  and  if  the  objections,  or  any  of 
them,  are  found  to  be  valid,  he  must  make  an  order,  re- 
quiring the  principal  in  the  bond  to  give  new  or  additional 
sureties,  or  a  new  bond  in  a  larger  penalty,  as  the  case 
requires,  within  such  a  reasonable  time,  not  exceeding  five 
days,  as  the  surrogate  fixes ;  and  directing  that,  in  default 
thereof,  his  letters  be  revoked. 

§  2699.  If  a  bond  with  new  or  additional  sureties,  or 
in  a  larger  penalty,  is  approved  and  filed  in  the  surrogate's 
office,  as  required  by  such  an  order,  the  surrogate  must 
make  a  decree,  dismissing  the  proceeding,  upon  such  terms, 
as  to  costs,  as  justice  requires ;  otherwise,  he  must  make  a 
decree,  removing  the  delinquent  from  office,  and  revoking 
the  letters  issued  to  him. 
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%  2600.  Any  or  all  of  the  sureties  in  a  bond,  taken  as  SltaiLn 
prescribed  in  this  chapter,  may  present  a  petition  to  the 
surr€>gates's  court,  praying  to  be  released  from  responsibility, 
on  account  of  any  future  breach  of  the  condition  of  the 
bond ;  and  that  the  principal  in  the  bond  may  be  cited  to 
show  cause,  why  he  should  not  ^Ivc  new  sureties.  The 
surrogate  must  thereupon  issue  a  citation  accordingly. 

§  2601.  Upon  the  return  of  a  citation,  issued  as  pre- 
scribed in  the  last  section,  if  the  principal  in  the  bond  files 
in  the  surrogate's  office  a  bond  in  the  usual  form,  with  new 
sureties  to  the  satisfaction  of  the  surrogate,  then  or  within 
such  a  reasohable  time,  not  exceeding  five  days,  as  the 
surrogate  fixes,  the  surrogate  must  make  a  decree,  releasing 
the  petitioner  from  liability  upon  the  bond  for  any  subse- 
quent act  or  default  of  the  principal ;  otherwise  he  must 
make  a  decree,  revoking  the  delinquent's  letters. 

§  2602.  Where  two  or  more  co-executors  or  co-admin-  J*  Abl>.  K 
istralors  disagree,  respecting  the  custody  of  money  or  other  ^'  *^ 
property  of  the  estate;  or  two  or  more  testamentary 
trustees  or  guardians  of  the  property  disagree,  respecting 
the  custody  of  money  or  other  property,  belonging  to  a 
fund  or  an  estate  which  is  committed  to  their  joint  charge ; 
the  surrogate  may,  upon  the  application  of  either  of  them» 
or  of  a  creditor  or  person  interested  in  the  estate,  and  proof, 
by  affidavit,  of  the  facts,  make  an  order,  requiring  them  to 
snow  cause,  why  the  surrogate  should  not  give  oirectiona 
in  the  premises.  Upon  the  return  of  the  order,  the  sur* 
rogate  may,  in  his  discretion,  make  an  order,  directing 
that  any  property  of  the  estate  or  fund  be  deposited  in  a 
safe  place,  in  the  joint  custody  of  the  executors,  adminis* 
trators,  guardians,  or  testamentaiy  trustees,  as  the  case  re- 
quires, or  subject  to  their ^int  order;  or  that  the  money 
of  the  estate  be  deposited  m  a  specified  safe  bank  or  trust 
company,  to  their  joint  credit,  and  to  be  drawn  out  upon 
their  joint  order.  Disobedience  to  such  a  direction  may  be 
punished  as  a  contempt  of  the  court. 

§  2608«  Upon  the  entry  of  a  decree,  made  as  prescribed  5  Bedf.  41t 
in  this  chapter,  revoking  letters,  issued  hv  a  surrogate's 
coiu't  to  an  executor,  administrator,  or  guardian,  his  powers 
cease.  The  decree  may,  in  the  discretion  of  the  surrogate, 
require  him  to  account  for  all  money  and  other  property 
received  by  him  ;  and  to  pay  and  deliver  over  all  money 
and  other  property  in  his  hands  into  the  surrogate's  court, 
or  to  his  successor  in  office,  or  to  such  other  person  as  is 
authorized  by  law  to  receive  the  same ;  or  it  may  be  made 
without  prejudice  to  an  action  or  special  proceeding  for 
that  purpose,  then  pending,  or  thereafter  to  be  brought. 
The  revocation  does  not  affect  the  validity  of  any  act, 
within  the  powers  conferred  by  law  upon  the  executor, 
administrator,  or  guardian,  done  by  him  before  the  service 
of  the  citation,  where  the  other  party  acted  in  good  faith; 
or  done  after  the  service  of  the  citation,  and  before  entry 
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of  the  decree,  where  hi^  powers  with  respect  thereto  were 
notsuspeodedby  service  of  the  citation,  or  where  the  snr- 
rogate^  m  a  case  prescribed  by  law,  permitted  him  to  do  the 
same,  notwithstanding  the  pendency  of  tiie  special  proceed- 
/ing  against  him  ;  and  he  is  not  liable  for  such  an  act^  done  by 
him  in  good  faitii^ 
§  260  &•     The  last  section  does  not  affect  the  liability  of  a 

Serson,  to  whom  money  or  other  property  has  been  paid  or 
ehvered,  as  hnsband,  wife,  ne:itt  of  kin,  or  legatee,  to  re- 
spond to  the  person  la  vf ally  entitled  thereto,  where  leitecB 
are  revoked,  because  a  supposed  decedent  is  living  ;  or  be- 
cause a  will  is  discovered,  after  administration  has  been 
granted  in  a  case  of  sapposed  intestacy,  or  revoking  a  prior 
will,  upon  which  letters  were  granted, 

§  26  J5«  Where  letters  have  been  revoked  by  a  deer,  e  of 
the  surrogate's  court,  that  court  has,  except  in  a  case  whf-re 
it  is  otherwise  speoiiUy  prescribed  by  law,  the  same  power 
to  appoint  a  successor  to  the  person  whose  powers  have 
ceased,  as  if  the  letters  hati  not  been  issued.  The  sacccHeor 
may  complete  the  execution  of  the  trust  committed  to  his 
predecessor  ;  he  may  continue,  in  his  own  name,  a  civil  a<  liun 
or  special  proceeiing,  pending  in  favor  of  his  predtcessor; 
and  he  may  enforce  a  Judgment,  order,  or  decree,  in  favor  of 
the  Uttsr.  The  surrogate's  court  has  the  same  jurisdiction, 
upon  the  petition  of  the  successor,  or  of  »i  remain  ng  execu- 
tor, admioisirator,  guar  lian  or  trustee,  to  compel  the  pt  rson 
whose  lei  ters  ha Vd  been  rev. iked,  to  account  for,  or  deliver 
over  money  or  other  property,  and  to  settle  his  account, 
which  it  would  have  upon  the  petition  of  a  creditor  or  person 
interested  in  the  estate,  if  the  term  of  office,  conferred  by  the 
letters,  had  expired  by  its  own  limitation. 
4  Eedf.  899.      §  2606.  Acconntliiff  by  executor,  et  cetera,  of  deceased 

6 Id. 416.         executor.     [ Am'd ISSi,  iml,  ]Hd7,  am  hdme.t  to  to ke   efltct 
W.425.  September    1,    1897.]— Where    an  executor,    administrator, 

24Wee^'  gnardian  or  testamentary  trustee  die.'^,  the  surrogate  >*  couit 
Dig.ldi.'  has  the  same  jurisdiction,  upon  the  petition  of  his  successor, 
33  Hun,  618.  or  of  a  surviving  exe  utor,  administrator  or  guardian,  or  of 
L^™*  467  *  creditor,  or  person  interested  iu  the  estate,  or  of  a  gunr- 
isn^y!  '  dian's  ward,  or  the  legal  representat.ve  c  f  a  d  ceas.d  ward, 
Stat©  Rep.  or  a  surety  upon  the  official  bond  of  the  decedent,  or  the 
<*2.  legal  representative  of  a  deceased  surety,  to  compel  the  ex- 
1AU2  ecutor  or  administrator  of  the  decedent  to  account,  which 

136N.Y.884.  it  would  have  against  the  decedent  if  his  lettfrs  have  been 
142N.Y.645.  revoked  by  a  surrogate's  decree.  And  an  executor  or  ad- 
ministrator of  a  deceased  ex  cu tor,  ail ministrator,  guardian, 
or  testamentary  trustee  may  volun  arily  account  for  any  of 
the  trust  property  which  comes  to  his  possession,  and  upon 
his  petition  such  successor  or  surviving  executor,  adminis- 
trator, or  ga'ardian  or  other  necessary  ]mrty  shall  be  cited 
and  require  \  to  attend  suoh  sottlement.  With  respect  to  the 
liability  of  the  suretit-s  in,  and  for  the  purpose  of  maintain- 
ing  an  a^'.tion  upon  the  de  edent's  offi  iul  bond,  a  decree 
n^fiinst  his  execute i"  or  administr  t-»r,  le -dered  upon  such 
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an  aooonnting,  has  the  same  effect  as  if  an  exeontion  issned 
upon  a  sarrogates  decree  against  the  property  of  decedent 
had  been  retnrued  nnsatisfied  daring  decedent's  life>time. 
80  far  as  concerns  the  execnt  ^r  or  administrator  of  decedent, 
such  a  decree  is  not  within  the  provisions  of  section  twenty- 
five  hnndred  and  fifty-two  of  this  act.  The  sarrogite's 
coart  has  also  jurisdiction  to  compel  the  executor  or  admin- 
istrator at  any  time  to  deliver  over  any  of  the  trust  property  ^^^Jijep 
which  has  come  to  his  possession  or  is  under  his  control,  229. 

and  if  the  same  is  deliveied  over  after  a  decree,  the  court  124  K.  Y.  t 
most  allow  such  credit  upon  the  decree  as  justice  require^. 

§  2607.  Where  an  execution,  issued  upon  a  snrrogate's 
decree,  against  the  property  of  an  executor,  administrator* 
testamentary  trustee,  or  guardian,  has  been  returned  wholly 
or  partly  unsatisfied,  an  action  to  recover  the  sum  remaining 
uncollected,  may  be  maintained  upon  his  official  bond,  by 
and  in  the  name  of  the  person  in  whose  favor  the  decree  was 
made.  If  the  principal  debtor  is  a  resident  of  the  Statt^,  the 
execution  must  have  been  issued  to  the  county  where  he 
resides. 

§  2608*  Where  letters  have  been  revoked  by  a  decree  ^  ^^j^  ^^^ 
of  the  surrogate's  court,  the  successor  of  the  executor,  ad-  124  n.  t.  1.* 
ministrator,  or  guardian,  whose  letters  are  so  revoked,  may 
maintain  an  action  upon  his  predecessor's  official  bond,  in 
which  he  may  recover  any  money,  or  the  full  value  of  any 
other  property,  received  by  the  principal  in  the  bond,  and 
not  duly  administered  by  him ;  and  to  the  full  extent  of 
any  injury,  sustained  by  the  estate  of  the  decedent  or  of  the 
infant,  as  the  case  may  be,  by  any  act  or  omission  of  the 
principal.  The  mon^y,  recovered  in  such  an  action,  is  re- 
garded as  part  of  the  estate  in  the  hands  of  the  plaintiff 
and  inuHt  be  distributed  or  otherwise  disposed  of  accord- 
ingly; except  that  a  recovery  for  an  act  or  omission,  re- 
specting a  right  of  action,  or  other  property,  appropriated 
by  law  tor  the  benefit  of  the  husband,  wife,  family,  or  next 
of  kin  of  a  decedent,  or  dinposed  of  by  a  will  for  the  benefit 
of  any  person,  is  for  the  benefit  of  the  person  or  persons  so 
entitled  thereto. 

§  2609.    Where  the  letters  of  an  executor  or  adminis-   35  j^  y 
trator  ijave  been  so  revoked,  and  no  successor  is  appointed,      state  Rep. 
any  person  aggrieved  may,  upon  obtaining  an  order  from  229. 

the  surrogate*,  granting  him  leave  so  to  do,  maintain  an  ac-  1^*  N.  Y.  l, 
ti«>n  upo3*  the  official  bond  of  the  executor  or  administrator, 
in  behalf  of  himself  and  all  others  interested  ;  in  which  the 
plaintiff  may  recover  any  money,  or  the  full  value  of  any 
other  property,  received  by  the  principal  in  the  bond,  and 
not  duly  fidministercd  by  him,  and  to  the  full  extent  of  any 
injury,  sustained  by  the  <  state  of  the  decedent,  by  any  act 
or  omission  of  the  principal.  1'he  money  recovered  in  such 
an  action  must  be  paid,  oy  the  sheriff  or  other  officer  who 
collects  it,  into  the  surrogate's  court;  and  the  surrogate 
must  distribute  it  to  the  creditors  or  other  persons  entitled 
thereto.  The  proceedings  for  such  a  dn^tributlon  are  the 
same  as  prescnoed  in  title  fifth  of  this  chapter,  for  the  dis-  j 
tiibution  of  the  proceeds  of  a  sa^e  of  real  property,     --  -y  ^OOglC 
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136N.y.384.  §  2810.  The  provisions  of  this  article  apply  to  an  execu- 
tor, administrator,  or  guanUan,  to  whom  letters  have  been 
issued,  and  to  a  testamentary  trustee  whose  trust  has  been 
created,  before  this  chapter  takes  effect ;  except  that  it  does 
not  afffot,  in  any  manner,  the  liability  of  the  sureties  in  a 
bond,  executed  before  this  chapter  takes  effect 
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§  261 1«  [Am*d  1893.1  A  \?ill  of  real  or  personal  prop-  s  Dem.  29S. 
erty,  executed  as  prescribed  by  the  laws  of  the  State,  or  a  196  N.  T.  6i. 
will  of  personal  property,  executed  without  the  State,  and  ®*  ^™*»  ^^' 
within  the  United  States,  the  dominion  of  Canada,  or  the 
kingdom  of  Great  Britain  and  Ireland,  as  prescribed  by  the 
laws  of  the  State  or  country  where  it  is  or  was  executed,  or 
a  will  of  personal  property  executed  by  a  person  not  a  resi- 
dent of  the  state,  according  to  the  laws  of  tne  testator's  res- 
id«ice,  may  be  proved  as  prescribed  in  this  article.  The 
right  to  have  a  will  admitted  to  probate,  the  validity  of  the 
execution  thereof,  or  the  validity  or  construction  of  any 
provision  contained  therein,  is  not  affected  b^  a  change  o£ 
the  testator's  residence  made  since  the  execution  of  the  will. 
This  section  applies  only  to  a  will  executed  by  a  person 
dying  after  Apm  eleven,  eighteen  hundred  and  seventy  six, 
and  n  does  not  invalidate  a  will  executed  before  that  date^ 
which  would  have  been  valid  but  for  the  enactment  of  sec- 
tions one  and  two  of  chapter  one  hundred  and  eighteen  of 
the  laws  of  eighteen  hundred  and  seventv-siz,  except  where 
such  a  will  is  revoked  or  altered  by  a  will  which  those  sec- 
tions rendered  valid,  or  capable  of  being  proved  as  pre* 
scribed  in  this  article. 


§2612«.   [^m'd  1893.]    No  person  is  competent  to  serre  9Miflo,488. 
as  an  executor  who,  at  the  time  the  will  is  proved.  Is  t 

1.  Incapable  in  law  of  making  a  contract. 

2.  Under  the  age  of  twenty-one  years. 

3.  An  alien  not  an  inhabitant  of  this  State;  or 

4.  Who  shall  have  been  convicted  of  an  infamous  crime ;  or 

6.  Who,  on  proof,  is  found  by  the  surrogate  to  be  incom- 
petent to  execute  the  duties  of  such  trust  by  reason  of 
drunkenness,  dishonesty,  improvidence  or  want  of  under- 
standing. If  any  such  person  be  named  as  the  sole  executor 
in  a  wiu,  or  if  all  the  persons  named  therein  as  executors  ba 
incompetent,  letters  of  administration  with  the  will  annexed 
must  be  issued  as  in  the  case  of  all  of  t^e  executors  re- 
nouncing. A  surrogate,  in  his  discretion,  may  refuse  to 
grant  letters  testamentary  or  of  administration  to  a  person 
unable  to  read  and  write  the  English  Iwgoage. 


2  2618.  (ilm'dl893.]  If  the  disability  of  a  person  under 
age,  or  an  alien  named  as  executor  in  a  will,  be  removed 
before  the  execution  of  the  provisions  of  such  will  is  com- 
pleted, he  shall  be  entitled,  on  application,  to  supplementary 
lettersi  (estomentary,  to  be  issaed  in  the  same  manner  as 
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the  original  letters  and  anthorized  to  join  in  the  execution 
of  the  "will  with  the  persons  previously  appointed.  A  per- 
son named  in  a  will  as  executor,  and  not  named  as  such  in 
the  letters  testamentary  or  in  letters  of  administration  with 
the  will  annexed,  shall  be  deemed  to  be  superseded  thereby, 
and  shall  have  no  power  or  authority  whatever  as  such 
executor  until  he  appears  and  quauftes.  An  executor 
named  in  a  will  has  do  power  to  dispose  of  any  part  of  the 
estate  of  the  testator  betore  letters  testamentary  are  granted, 
except  to  pay  funeral  charges,  Dor  to  iuterfere  with  such 
estate  in  any  manner  further  than  is  necessary  for  its  preser- 
vation. Where  letters  of  administration  with  the  will  an- 
nexed are  granted,  the  ^iU  of  the  deceased  shall  be  ob- 
served and  performed  ;  and  the  administrators,  with  such 
will,  have  the  rights  and  powers  and  are  subject  to  the 
same  dnties  as  if  they  had  beeu  named  executors  in  the 
wiU. 


•5N.T.145.  §2614.  Who  may  propound  wilL  [Am'd  1897.  j— 
I  Dem.*  298*.  A  person  designated  in  a  wilt  as  executor,  devisee,  or  lega- 
tee, or  any  person  interested  in  the  estate,  or  a  creditor  of 
the  decedent,  or  any  party  to  an  action  brought  or  about  to 
be  brought,  and  interested  in  the  subject  thereof,  in  whidi 
action  the  decedent,  if  living,  would  be  a  proper  party,  may 
present  to  the  surrogate's  court  having  jurisdiction,  a  wri£i 
ten  petition,  duly  verified,  describing  the  will,  setting  forili 
the  laots,  upon  which  the  jurisdiction  of  the  court  to  grant 
probate  thereof  depends,  and  praying  that  the  will  may  be 
proved,  and  that  the  persons,  specified  in  the  next  section, 
may  be  cited  to  attend  the  probate  thereof.  Upon  the  pre- 
sentation of  such  a  petition,  the  surrogate  must  issue  a 
citation  accordingly. 


a  Dem  160.       §  20l5.     [Am'd  1891.  1892,  1894,  amendmerU  to  take  effed 
8  Id.  196.    '   September  I,   1891.]     The  following  persons  must  be  cited 
upon  u  petition  presented  as  prescribed  in  the  last  section : 

1.  If  the  will  relates  exclusively  to  real  property,  the  hus- 
band or  wife,  if  any,  and  all  the  heirs  of  the  testator. 

2.  If  the  will  relates  exclusively  to  personal  property, 
the  husband  or  wife,  if  any,  and  all  the  next  of  kin  of  the 
testator. 

3.  If  the  will  relates  to  both  real  and  personal  property, 
the  husband  or  wife,  if  any,  and  all  the  heirs,  and  iQl  the 
next  of  Mn  of  the  testator. 


IM  H  T  60       §  2^1  ft*    '^^  citation  must  set  forth  the  name  of  the 

*    *  deotident,  and  of  the  person  by  whom  the  will  is  propounded ; 

and  it  must  state  whether  the  will  relates  or  purports  to  re. 

late,  exclusively  to  real  property,  or  personal  property  or  to 

\)otiif    Where  the  will  propounded  was  nuncupative,  that 
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fact  must  be  stated  in  the  citation.  Where  the  sorro^'ate  is 
nnable  to  asoertHin  to  his  satisfaction  whether  the  de<edeiit 
left,  snrriving  him,  any  perso: ,  who  would  be  entitled  to 
the  property  affected  by  the  will,  if  the  decedent  had  died 
intestate,  the  citation  mnst  be  directed  where  the  will  rebites 
to  real  property,  to  the  Attorney- General ;  where  it  relates 
to  personal  property,  to  the  public  administrator,  who  would 
have  been  entitled  to  administration,  if  the  decedent  had 
died  intestate. 


§  261 7  •  [Arn^d  1894,  amendmerd  to  take  effect  September  1,  6  Bedf.  326. 
1894.  J  Any  person,  although  not  cited,  who  is  named  as  a  ^  Dem.  160. 
devisee  or  legatee  in  the  will  propounded,  or  as  executor,  ***^''^** 
trustee,  devisee  or  legatee  in  any  other  paper  purporting  to 
be  a  w.ll  of  the  decedent^  or  who  is  otherwise  interested  in 
sustaining  or  defeating  the  ^ill,  mav  appear,  and,  at  his 
election,  support  or  oppose  the  application.  A  person  so 
appearing  becomes  a  party  to  the  special  proceeding.  But 
this  section  does  not  i2Sect  a  right  or  interest  of  such  a  per- 
son unl  ss  he  so  becomes  a  party.  And  in  case  the  will 
propounded  f  >r  probate  is  oppt  sed,  dun  and  tim«-ly  notice 
of  the  hearing  of  the  objections  to  the  will  shall  be  given, 
in  such  manner  as  the  surrogate  shall  direct,  to  all  persons 
in  being,  who  would  take  any  interest  in  any  property, 
under  the  provisions  of  the  will,  and  to  the  executor  or 
executors,  trustee  or  trnstets  named  therein,  if  any,  who 
have  not  appeared  in  the  proceeding,  and  any  decree  in  the 
proceeding  shall  not  affect  the  ri  ht  or  interest  of  any  such 
person  unless  he  shall  be  so  notified. 
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41  Him,  88.        §  2618.  Upon  the  return  of  the  citation,  the  surro^te 
9  §* y1  ***"    ni^t  cause  the  witnesses  to  be  examhied  before  him.    The 
8ute  Bep.   proofs  must  be  reduced  to  writing.     Before  a  wrilien  will 
781.   IS  admitted  to  probate,  two,  at  kast,  of  the  subscribing 
w  Hon'  680*  'w^^^'i^sses  must  be  produced  and  examined,  if  so  many  are 
within  the  State,  and  competent  and  able  to  testify.  Before 
a  nuncupative  will  is  admitted  to  probate,  its  execution 
and  the  tenor  thereof  must  be  proved  by  at  least  two  wi^ 
nesses.     Any  party,  who  contests  the  probate  of  the  will, 
Daay,  by  a  notice  filed  with  the  surrogate  at  any  time  before 
the  proofs  are  closed,  require  the  examination  of  all  the 
subscribing  witnesses  to  a  written  will,  or  of  any  other 
witness,  whose  testimony  the  surro^te  is  satisfied  may  be 
material ;  in  which  case,  all  such  witnesses,  who  are  vnthin 
the  State,  and  competent  and  able  to  testify,  must  be  so 
examined. 
78  Hun.  517.      §2619.  [Am*d  1882.]    The  death,  absence  from  the 
state,  lunacy,  or  other  incompjetency  of  a  witness,  required 
to  be  examined  as  prescribed  in  this  or  the  last  section,  or 
proof  that  such  witnesses  cannot,  after  due  diligence,  be  found 
within  the  stnte  or  elsewhere,  must  be  shown  by  affidavit, 
or  other  competent  evidence,  to  the  satisfaction  of  the  surro- 
gate, before  dispensing  with  his  testimony.    Where  a  wit- 
ness, being  within  the  state,  is  disabled  from  attending  by 
reason  of  age,  sickness  or  infirmity,  his  disability  must  m 
shown  in  like  manner ;  and  in  that  case,  the  testimony  of 
the  witness,  where  it  is  required,  and  he  is  able  to  testify, 
must  be  taken  in  the  manner,  prescribed  by  law,  and  pro 
duced  before  the  surrogate  as  a  part  of  the  proofs. 
•  Cir.  Pro.       §  8680.  [Am*dlSSS.]   If  all  the  subscribing  witnesses 
1^  to  a  written  will  are,  or  if  a  subscribing  witness,  whose 

0  Id "lOeT*      testimony  is  required,  is  dead,  or  incompetant  by  reason  of 

1  OoniL  468.   lunacy  or  otherwise,  to  testify,  or  unable  to  testify ;  or  if 

such  a  subscribing  witness  is  absent  from  the  State ;  or 
if  such  a  subscrloing  witness  has  forgotten  the  occur- 
rence, or  testifies  against  the  execution  or  the  will ;  the  will 
may  nevertheless  be  established,  upon  proof  of  the  hand- 
writing of  the  testator,  and  of  the  subscribing  witnesses, 
and  also  of  such  other  circumstances  as  would  be  sufficient 
to  prove  the  will  upon  the  trial  of  an  action.  Where  a  sub- 
scnbing  witness  is  absent  from  the  State,  upon  application 
of  either  party,  the  surrogate  shall  cause  the  testimony  of 
such  witness  to  be  taken  by  commission,  when  it  is  made  to 
•  appear  that  by  due  diligence  such  testimony  may  be 
obtained.  Where  a  written  will  is  proved  as  prescribed  in 
this  section,  it  must  be  filed  and  remain  in  the  surrogate's 
office^  Where  in  any  matter  before  the  surrogate  or  in  a 
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surrogate's  court  the  testimony  of  any  witness  shall  be 
taken  hy  or  on  commission,  the  same,  together  with  the 
commission  on  which  it  is  taken,  shall  be  duly  filed  in  the 
office  of  the  surrogate  but  need  not  be  recorded.  The  testi- 
mony, or  other  proceeding  duly  taken  to  be  used  before  the 
surrogate  or  surrogate's  court,  by  a  stenographer,  shall  be 
filed  and  need  not  be  recorded. 

§  E621.  A  lost  or  destroyed  will  can  be  admitted  to  Sg*^'^ 
probate  in  a  surrogate's  court ;  but  only  in  a  case,  where  a        *   ' 
judgment  establishing  the  will  could  be  rendered  by  the 
supreme  court,  as  prescribed  in  section  one  thousand  eight 
hundred  and  sixty-five  of  this  act. 

§2622.  Before  admitting  a  will  to  probate,  the  surro-  J.?*f!i*,^ 
gate  must  inquire  particularly  into  all  the  facts  and  circum-  ^**  «x.i<». 
stances,  and  must  be  satisfied  of  the  genuineness  of  the  will, 
and  the  validity  of  its  execution.  Before  admitting  a  written 
will  to  probate,  the  surrogate  may,  in  his  discretion,  re- 
quire proof  of  the  circumstances  attending  the  execution, 
the  delivery,  and  the  possession  thereof,  or  any  of  them,  to  be 
made  by  the  affidavit,  or  the  testimony,  at  the  hearing,  of 
the  x>er8on  who  received  the  will  from  the  testator,  if  he  can 
be  produced,  and,  also,  of  the  person  presenting  it  for 
probate. 

I  2628.  If  it  appears  to  the  surrogate  that  the  will  was  8S  N.  Y. 
duly  executed  ;  and  that  the  testator,  at  the  time  of  execu-  °^**  ^• 
ting  it,  was  in  all  respects  competent  to  make  a  will,  and 
not  under  restraint ;  it  must  be  admitted  to  probate,  as  a 
will  valid  to  pass  real  property,  or  personal  property,  or 
l>oth,  as  the  surrogate  determines,  and  the  petition  and 
citation  require,  and  must  be  recorded  accordingly.  The 
decree  admitting  it  to  probate  must  state  whether  the  pro- 
bate was  or  was  not  contested. 


§  2624.  But  if  a  party  expressly  puts  in  issue,  before  J  f^^ 
the  surrogate,  the  validity,  construction,  or  effect  of  any  J  jj  < 


I  Bern.  074 
"  .800. 

disposition  of  personal  property,  contained  in  the  wilj  of  a   issN.Y.ao; 
resident  of  the  State,  executed  within  the  State,  the  sur-   id.  ss*. 
yogate  must  determine  the  question,  upon  rendering  a  de-  8S  Hun,  374. 
cree  ;  unless  the  decree  refuses  to  admit  the  will  to  probate, 
by  reason  of  a  failure  to  prove  any  of  the  matters  specified 
in  the  last  section. 

§  2626.  Where  the  surrogate  decides  against  the  suf-   lasN.  T.ao. 
ficiency  of  the  proof,  or  against  the  validity  of  a  will,  or 
lipon  the  construction,  validity,  or  legal  eflFect  of  any 
provision  thereof,  he  must  make  a  decree  accordingly ; 
and,  if  required  by  either  party,  he  must  enter  in  the  min- 
utes the  groun  is  of  his  decision. 
J[  2626.   Probate ;  bow  far  conclushe  as  to  personalty,  lac  n.  y.  qo. 
tn'd  1882,  1897.]— A  decree  admitting  to  probate  a  will  of 
personal  property,  m-ide  as  prescribed  in  this  nrticle,  is  con- 
clusive, as  an  adjud.calion,  nprn  all  the  questions  df  ter- 
mined  by  the  snrrogate  pUiSuaiit  t)  this  article,  i  nlil  it  is 
reversed  upon  appeal,  or  revoked  by  the  surrogate,  except 
in  an  action  brought  under  section  twenty  six  hundred  and 
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ilfty-three-a  of  this  act  to  determine  the  Ta.idity  or  inTallwity 
of  snih  will ;  and  except  that  a  determination,  made  nnder 
section  twenty -six  hundred  and  twenty-fonr  of  this  act,  is 
oondnsive  ozuy  npon  the  petitioner,  and  each  party  who  was 
duly  cited  or  appeared,  and  every  person  ftii^iming  from, 
through,  or  under  either  of  them. 

136N.  T.  68.  8  S687.  [Am  d  1881.]  A  decree,  admittiitfr  to  i^robate  a 
wfll  of  real  property,  made  as  prescribed  in  this  article, 
establishes,  presumptively  only,  all  the  matters  determined 
by  the  surrogate,  pursuant  to  this  article,  as  against  a 
party  who  was  duly  cited,  or  a  person  claimimg  from, 
through,  or  under  him;  or  upon  the  trial  of  an  action,  or 
the  hearing  of  a  special  proceeding,  in  which  a  controversy 
arises  concerning  a  will,  or  where  the  decree  is  produced  in 
evidence,  in  favor  of  or  against  a  person,  or  in  a  case 
specified  in  this  section,  the  testimony  taken  in  the  special 
proceeding,  wherein  it  was  made,  may  be  read  in  evidence, 
with  the  same  force  and  effect  as  if  it  was  taken  upon  the 
trial  of  the  action,  or  the  hearing  of  the  special  proceeding, 
wherein  the  decree  is  so  produced. 

7»N.y.  527.  §  2688.  The  title  of  a  purchaser  in  good  faith  and  for 
a  valuable  consideration,  from  the  heir  of  a  person  who  died 
seized  of  real  property,  shall,  not  be  affected  by  a  devise 
of  the  property  made  by  the  latter,  unless  within  four  years 
after  the  testator's  death,  the  will  devising  the  same  is  either 
admitted  to  probate  and  recorded  as  a  will  of  real  property 
in  the  office  of  the  surrogate  having  jurisdiction,  or  estab- 
lished by  the  final  judgment  of  a  court  of  competent  juris- 
diction of  the  State,  in  an  action  brought  for  that  purpose. 
But  if,  at  the  time  of  the  testator's  death,  the  devisee  is 
either  within  the  age  of  twenty-one  years,  or  insane,  or 
imprisoned  on  a  criminal  charce,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life ; 
or  without  the  State  ;  or,  if  the  will  was  concealed  by  one 
or  more  of  the  heirs  of  the  testator,  the  limitation  created 
by  this  section  does  not  begin  until  after  the  expiration  of  one 
year  from  the  removal  of  such  a  disability,  or  the  delivery 
of  the  will  to  the  devisee  or  his  representative,  or  to  the 
proper  surrogate. 

a9Him,890.  §  2629.  [Am*d  1882.]  The  surrogate  must  cause  to  be 
indorsed  upon,  or  annexed  to  the  original  will  admitted  to 
probate,  or  the  exemplified  copy,  or  statement  of  the  tenor 
of  a  will,  which  was  admitted  without  production  of  an 
original  written  will,  a  certificate,  under  his  hand,  or  the 
hand  of  the  clerk  of  his  court,  and  his  seal  of  office,  stating 
that  it  has,  upon  due  proof,  been  admitted  to  probate,  as  a 
will  valid  to  pass  real  or  personal  property,  or  both,  as  the 
case  may  be.  The  will,  or  the  copy  or  statemeiit,  so  au- 
thenticated, the  record  thereof,  or  an  exemplified  copy  of 
the  record,  may  be  read  in  evidence,  as  proof  of  the  origi- 
nal will,  or  of  the  contents  or  tenor  thereof,  without  further 
evidence,  and  with  the  effect  specified  in  the  last  three  see* 
lioai^ 

Digitized  by  VjOOQ  IC 


S§»»0-2«88      PROBATE  OP  WILLS.  881 

§  2680.  A  transcript  of  a  will  of  real  property,  proved 
and  recorded  in  any  court  of  the  State,  of  competent  juris- 
diction, and  of  all  the  notices,  process,  and  proofs  relating 
to  the  same,  must,  when  duly  exemplified,  be  recorded, 
upon  the  request  of  any  person  interested  therein,  in  the 
surrogate's  court  of  any  county,  in  which  real  property  of 
the  testator  is  situated. 

§  2681.  The  exemplification  of  the  record  of  a  will, 
proved  before  the  judge  of  the  former  court  of  probates, 
and  recorded  in  his  ofBce  before  the  first  day  of  January,  in 
the  year  1785,  certified  under  the  seal  of  the  officer  having 
custody  of  the  record,  must  be  admitted  in  evidence  in  any 
case,  after  it  has  been  made  to  appear  that  diligent  and 
fruitless  search  has  been  made  for  the  original  will. 

§  2632.  [Am:d  1881,  1894,  amendment  to  take  effect  Sepiem- 
her  1,  1894.]  An  exemplified  copy  of  the  last  will  and  testa- 
ment of  any  deceased  person,  which  has  been  admitted  to 
probate,  whether  as  a  will  of  real  or  personal  property,  or 
of  both,  and  recorded  in  the  oflSce  of  the  surrogate  in  any 
county  of  this  State,  before  the  first  day  of  January  in  the 
year  ftighteen  hundred  and  sixty-five,  shall  be  admitted 
in  evidence  in  any  of  the  courts  of  this  State,  without  the 
proofs  and  examination  taken  on  the  probate  thereof,  and 
whether  such  proofs  shall  have  been  recorded  or  not,  with 
like  effect  as  if  the  original  of  such  will  had  been  produced 
and  proven  in  such  court.  And  the  recording  of  such  will 
shall  be  evidence  that  the  same  was  duly  admitted  to  pro- 
bate. The  exemplification  of  the  record  of  a  will  which 
has,  before  the  first  day  of  January,  in  the  year  eighteen 
hundred  and  sixty-five  been  proved  before  the  surrogate 
or  judge  of  probate,  or  other  officer  exercising  the  like  juris- 
diction of  another  State  must,  when  certified  by  the  officer 
having  by  law,  when  the  certificate  was  made,  custody  of 
the  record,  be  admitted  in  evidence  as  if  the  original  will 
was  produced  and  proved. 

§  2688.  [Ain*d  1881,1882.]  A  will  of  real  property,  which 
has  been,  at  anytime,  either  before  or  after  this  chapter 
takes  effect,  duly  proved  in  the  supreme  court,  or  the  court 
of  chancery  or  before  a  surroeate  of  the  State  with  the  certi- 
ficate of  proof  thereof  annexed  thereto,  or  endoreed  thereon, 
or  an  exemplified  copy  thereof,  may  be  recorded  in  the 
office  of  the  clerk  or  the  register,  as  the  case  requires,  of 
any  county  in  the  State,  in  the  same  manner  as  a  deed  of 
real  properly.  Where  the  will  relates  to  real  property,  the 
executor,  or  administrator  with  the  will  annexed,  must  cause 
the  same,  or  an  exemplified  copy  thereof,  to  be  so  recorded, 
in  each  county  where  real  property  of  the  testator  is  situated, 
within  twenty  days  after  letters  are  issued  to  him.  An 
exemplification  of  the  record  of  such  a  will,  from  any  sur- 
rogate's or  other  office  where  the  same  has  been  so  recorded, 
either  before  or  after  this  chapter  takes  effect,  may  be  iw 
like  manner  recorded  in  the  office  of  the  clerk  or  register  h^ 
any  county.   Such  record  or  an  exemplification,  or  an  exem- 
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plMcation  of   the  record   thereof,  must  be   received  In 
evidence,  as  if  the  original  will  was  produced  and  proved. 

g  8634.  Upon  recording  a  will  or  exemplification,  as 
prescribed  in  the  last  section,  the  clerk  or  register  must 
index  it  in  the  same  books,  and  substantially  in  the  same 
manner,  as  if  it  was  a  deed  recorded  in  his  office,  and  he  is 
entitled  to  receive  the  same  fees  therefor,  as  for  recording 
a  deed.  An  executor,  or  administrator  with  the  wiU 
annexed,  who  causes  such  a  record  to  be  made,  must  be 
allowed,  in  his  account,  the  fees  paid  by  him  therefor. 

§  8 686.  Except  where  special  provision  is  otherwise 
maae  by  law,  a  written  will,  after  it  has  been  proved  and 
recorded,  must  be  retained  by  the  surrogate,  until  the  ex- 
piration of  one  year  after  it  has  been  recorded,  and,  if  a 
petition  for  the  revocation  of  probate  thereof  is  then  filed, 
until  a  decree  is  made  thereupon.  It  must  then  be  re- 
turned, upon  demand,  to  the  person  who  delivered  it, 
unless  he  is  dead,  or  a  lunatic,  or  has  removed  from  the 
State  ;  in  which  case,  it  may,  in  the  discretion  of  the  sur- 
rogate, be  delivered  to  any  person  named  therein  as  devisee, 
or  to  an  heir  or  assignee  of  a  devisee  ;  or,  if  it  relates  only 
to  personal  property,  to  the  executor,  or  administrator  with 
the  will  annexed,  or  to  a  legatee. 

§  8686«  Where  a  will,  which  is  admitted  to  probate, 
names  one  or  more  persons  to  be  executor  or  executors 
thereof,  upon  a  contingency,  the  surrogate  must  inquire 
into  the  facts,  and,  if  the  contingency  has  happened,  that 
fact  must  be  recited  in  the  decree.  Immediately  after  a 
will  has  been  admitted  to  probate,  the  person  or  persons 
named  therein  as  executors,  who  are  competent  by  law  to 
serve,  and  who  appear  and  qualify,  are  entitled  to  letters 
testamentary  thereupon;  unless,  before  the  letters  are 
CTanted,  a  creditor  of  the  decedent,  or  a  person  interested 
in  the  estate,  files  on  affidavit,  specifying  his  demand,  or 
how  he  is  interested,  and  either  setting  forth  specifically 
one  or  more  legal  objections  to  ^nting  the  letters  to  one 
or  more  of  the  executors,  or  statmg  that  he  is  advised  and 
believes  that  there  are  such  objections,  and  that  he  intends 
to  file  a  specific  statement  of  the  same.  Where  such  an  af- 
fidavit is  filed,  the  surrogate  must  stay  the  granting  of  let- 
ters, at  least  thirty  days,  or  imtil  the  matter  is  sooner 
disposed  of.  A  specification  or  statement  of  an  objection, 
made  as  prescribed  in  this  section,  must  be  verified  by  the 
oath  of  the  objector,  or  his  attorney,  to  the  effect  that  he 
believes  it  to  be  true. 

§  8687.  The  surrogate  must  inquire  into  an  objection, 
filed  as  prescribed  in  the  last  section ;  and,  for  that  purpose, 
he  may  receive  proof,  by  affidavit  or  otherwise,  in  his  dis- 
cretion. If  it  appears  that  there  is  a  legal  and  sufficient 
objection  to  any  person,  named  as  executor  in  the  wiU, 
letters  shall  not  be  issued  to  him,  except  as  prescribed  in 
the  next  section. 

Digitized  by  VjOOQ  IC 


ggd68d-^l      PROBATE  OP  WILLS.  268 

§0688.  In  either  of  the   following  cases,  a   person  BBedf.W, 
named  as  executor  in  a  will,  may  entitle  himself  to  letters  Jif  ^*  ^^ 
testamentary  thereupon,  by  giving  a  bond  as  prescribed  by 
law,  although  an  obiection  against  him  has  been  established 
to  the  satis&ction  of  the  surrogate  :  / 

1.  Where  the  objection  is,  that  his  circumstances  are 
Buch,  that  they  do  not  afford  adequate  security  to  the  cre- 
ditors, or  persons  interested  in  the  estate,  for  the  due  ad- 
ministration of  the  estate. 

2.  Where  the  objection  is  that  he  is  not  a  resident  of  the 
State ;  and  he  is  a  citizen  of  the  United  States. 

But  a  person  against  whom  there  is  no  objection,  except 
that  of  non  residence,  is  entitled  to  letters  testamentaiy, 
without  giving  a  bond,  if  he  has  an  office  within  the  State, 
for  the  regular  transaction  of  business  in  ^rson  ;  and  the 
will  contams  an  express  provision,  to  the  effect  that  he  may 
act  without  giving  security. 

§  8689.  A  person,  named  as  executor  in  a  will,  may  8  Dem.  itL 
renounce  the  appointment  bv  an  instrument  in  writing,  signed 
by  him,  and  acknowledgea  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county,  or  attested 
by  one  or  more  witnesses,  and  proved  to  the  satisfaction  of 
the  surrogate.  Such  a  renunciation  may  be  retracted  by  a 
like  instrument,  at  any  time  before  letters  testamentary,  or 
letters  of  administration  with  the  will  annexed,  have  been 
issued  to  any  other  person  in  his  place  ;  or,  after  they  have 
been  so  ii^ued,  if  they  have  been  revoked,  or  the  person  to 
whom  they  were  issued  has  died;  or  become  a  lunatic,  and 
there  is  no  other  acting  executor  or  administrator.  Where 
a  retraction  is  so  made,  letters  testamentary  may,  in  the 
discretion  of  the  surrogate,  be  issued  to  the  person  making 
it.  An  instrument  specified  in  this  section  must  be  filea 
and  recorded  in  the  surrogate's  office. 

§  8  640.  Where  the  will  contains  a  valid  power,  author- 
izing the  selection  as  executor  thereof,  of  a  person  not 
named  therein,  the  selection  must  be  made,  by  the  person 
appointed  for  that  purpose,  within  thirty  days  after  making 
the  decree  admitting  the  will  to  probate  ;  in  default  whereof, 
the  power  of  selection  is  deemed  to  have  been  renounced. 
Such  selection  must  be  made  bv  an  instrument  in  writing, 
designating  the  person  selected,  siened  by  the  proper  per- 
son, and  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recoraed  in  the  county,  or  proved 
to  the  satisfaction  of  the  surrogate,  and  filed  in  th»  surro- 
gate's office.  Where  the  will  authorizes  the  person,  so  to 
be  selected,  to  act  with  the  executor  or  executors  named 
therein,  the  issuing  of  letters  must  be  delayed  until  the  ex- 
piration of  the  period,  fixed  in  this  section  for  the  exercise 
of  the  power  of  selection,  and,  if  the  selection  is  so  made, 
for  five  days  tiiereafter. 

§  D641«  Within  five  days  after  a  selection  is  made,  as 
prescribed  in  the  last  section,  any  porson  may  file  an  affl- 
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davit,  verified  as  prescribed  in  section  two  thousand  six 
hundred  and  thirty-six  of  this  act,  showing  that  he  is  a 
creditor  of  decedent,  or  a  person  interested  in  the  estate,  and 
setting  forth  specially  one  or  more  legal  objections  to  grant- 
ing letters  to  the  person  selected.  The  proceedings  to  be 
taSen  thereupon  are  the  same,  as  prescribed  in  sections  two 
thousand  six  hundred  and  thirty-seven  and  two  thousand 
six  hundred  and  thirty-eight  of  this  act.  If  letters  are  not 
issued  to  the  person  so  selected,  the  power  of  selection  is 
deemed  to  be  exhausted. 

§  2648.  [Am'd  1883.]  If  a  person  named  as  executor  in 
a  will  does  not  quaUfy  or  renounce  within  thirty  days  after 
probate  thereof ;  or  if  a  person,  chosen  by  virtue  of  a  power 
In  the  will,  does  not  qualify  or  renounce  within  thirty  days 
after  the  filing  of  the  instrument  designating  him:  or,  in 
either  case,  if  objections  are  filed,  and  Uie  executor  does  not 
qualify  or  renounce  within  five  days  after  they  are  deter- 
mined in  his  favor,  or  in  a  case  specified  in  section  twenty- 
six  hundred  and  thirty-eight  of  this  act,  within  five  days 
after  an  objection  has  been  established  ;  the  surrogate  must, 
upon  the  application  of  any  other  executor  or  any  creditor 
or  person  interested  in  the  estate,  make  an  order  requiring 
him  to  Qualify  within  a  time  therein  specified  ;  and  directing 
that  in  default  of  so  doing,  he  be  deemed  lo  have  renounced 
his  appointment.  Where  it  appears  by  aflldavit  or  other 
written  proof  to  the  satisfaction  of  the  surrogate  that  such 
an  order  cannot,  with  due  diligence,  be  served  personally 
within  the  stale,  ixpon  the  person  therein  named,  the  sur- 
rogate may  pre.scribe  the  manner  in  which  it  must  be  served, 
which  may  be  by  publication.  If  the  person  so  appointed 
executor  does  not  qualify  within  the  time  fixed,  or  within 
such  further  time  as  the  surrogate  allows  for  that  purpose, 
an  order  must  be  made  and  recorded,  reciting  the  lacts, 
and  declaring  that  he  has  renounced  his  appointment  as 
executor.  Such  an  ord<T  may  be  revoked  by  the  surrogate 
in  his  discretion,  and  letters  testamentary  may  be  issued  to 
the  person  so  failing  to  renounce  or  quahfy,  upon  his  appli- 
cation, in  a  case  where  he  might  have  retracted  an  express 
renunciation,  as  prescril)ed  in  section  twenty-six  hundred 
and  thirty-nine  of  this  act .  And  where  any  powers  to  sell, 
mort  age  or  lease  real  estate,  or  any  interest  therein,  are 
friven  to  executors  as  such,  or  as  trustees,  or  as  executors 
and  trustees,  and  any  of  such  persons  named  as  executors 
shall  neglect  to  qualify,  then  all  sales,  mortgages  and  leases 
under  s^id  powers  made  bv  the  executors  who  shall  qualify 
shall  be  equally  valid  as  if  the  other  executors  or  trustees 
had  joined  in  such  sale. 

1  Dem.  240.  §  2(>43«  [Am*d  1881,  189o,  amendment  to  take  ^ect  Septem- 
*  id'  iftft'  ^^  ^'  lb95.1  If  no  person  is  named  as  executor  in  the  will. 
Id  siirr  ^^  Btlected  by  virtue  of  a  power  containe<l  therein;  or  if,  at 

Id.  4isi,  any  time,  by  reason  of  death,  incompetency  adjudged  by  the 

surrogate,  renunciation  in  either  of  the  methods  prt-sonbed 
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in  BectioDs  two  thousand  six  hundred  and  thirty-nine  and 
two  thousand  six  hundred  iind  forty-two  of  this  act,  or  revo- 
cation of  letters,  ther  ^  is  no  exeout<>r,  or  a<imiui8trator  with 
the  will  annexed,  qualiiied  to  act;  the  hurrogate  lunst,  upon 
the  application  of  a  creditor  of  the  dt cedent,  or  a  person  in- 
terested in  the  estate  of  the  dtcedent,  or  having  a  lieu  upon 
anyieal  property  upon  wLich  the  decedent's  estate  has  a 
lien,  and  upon  such  notice  to  the  other  credit  rs  and  persons 
interested  in  the  estate,  as  the  surrogate  deems  proper,  issue 
letters  of  administration  with  the  will  annexed,  ns  follows: 

1.  To  one  or  more  of  the  residuary  legatees,  who  are  quali- 
fied to  act  as  admiuistrators.  l^  ynso.  47a. 

2.  If  there  iH  no  such  residuary  legatee,  or  none  who  will 
accept,  then  to  one  or  more  of  the  principal  or  specified  leg> 
atees,  so  qualified. 

3.  If  there  is  no  such  legatee,  or  none  who  will  accept,  then 
to  the  husband,  or  wife,  or  to  one  <»r  more  of  the  next  of  kin, 
or  to  one  or  more  of  the  heirs  or  devisees,  so  qualiflt  d. 

4.  If  there  is  no  qualified  person,  entitled  under  the  fore-  1  Bern.  Ml 
going  S'ibdivi^ions,  Mho  wi  1  accept,  then  to  one  or  more  of 

the  creditors  who  are  so  qualitie«i,  except  thatiu  the  counties 
of  New  York  and  Kings  the  public  a<tminiKtrator  shall  have 
preference,  after  the  next  of  km,  over  creditors  and  all  other 
persons. 

5.  If  there  is  no  qnalified  en  ditor,  who  will  accept,  then 
to  any  proper  person  designated  by  the  surrogate. 

§  8644.  But  where  a  person  applies  for  letters  of  admin- 
istration with  the  will  annexed,  as  pre.^crib^  in  the  last  8  Hlso.  143. 
section,  and  another  person  has  a  right  to  the  administra- 
tion, prior  to  that  of  the  petitioner,  tiie  application  must  he 
made  by  petition,  unle'^s  a  written  renunciation  of  every 
person  having  such  a  pri(  rri^ht,  is  filed  with  the  surrogate, 
and  the  execution  thereof  i^  proved  to  his  satisfaction.  The 
petition  must  pray  tliat  all  the  persons  Jiaving  a  prior  right, 
who  hnve  not  renounced,  be  cited  to  show  cause,  why  ad- 
ministration should  not  be  granted  to  the  petitioner.  The 
proceedinirs  thereupon  are  the  same,  as  upon  an  application 
for  administration  ui)on  t  .e  estate  of  iin  iutcfetate. 

§  2646.  An  executor,  from  whom  a  bond  is  required,  5Redf.  ass. 
as  prescribe  I  in  this  article,  or  an  administrator  with  the  1  !>«"».  171, 
will  annexed,  must,  before  letters  are  issued  to  him.  qualify 
as  prescribed  by  law,  with  respect  to  an  administrator  upon 
the  estate  of  an  intestate ;  and  the  provisions  of  article 
fourth  of  this  title,  with  respect  to  the  bond  to  be  given  by 
the  administrator  of  an  inttsiate,  a]>ply  to  a  bond  given 
pursuant  to  this  section  ;  except  thnt,  in  fixing  the  penalty 
thereof,  the  surrogate  must  take  into  consideration  the 
value  of  the  real  property,  or  of  the  proceeds  thereof,  which 
may  come  to  the  hands  of  the  executor  or  administrator, 
by  virtue  of  any  provision  contained  iu  the  will. 

§  8646.  This  article  does  not  vary  the  effect  of  a  decree  xj  m-^^^  ^^^ 
loT  probate,  made  before  this  chapter  takes  effect,  as  d^ 
clared  in  the  statutes  then  in  force. 
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ARTICLE  SECOND. 
Revocation   ox*  Fbobatb. 


f  26i7.    Persons  interested  may 
apply  to  revoke  probate. 
When    application  lutist 

be  made 
Citation  thereupon. 


9  2690.    Executor,    eto.,  to 


2648. 
2649. 


pend  proceedings. 
2651.    Hearing. 
2662.    Decree. 

2653.    Notice  of  decree  of  revo- 
cation. 
2663a   Actions  to  determine  the 
validity  of  probate  of 
wills. 

§  2647*  ^  person  interested  in  the  estate  of  the  dece- 
dent may,  within  the  time  specified  in  the  next  secton, 
pr.sent  to  the  surrogate's  court,  i^  wMoh  a  will  <»f  personal 
property  was  proved,  a  written  petition,  duly  verified,  con- 
taining nlL-gations  against  the  Validity  of  the  will,  or  the 
coinpetfinoy  of  theproaf  thereof;  and  praying  that  tbe  pro- 
bate thereof  may  be  revoked,  and  that  the  p*  rd  <as,  enumer- 
ate )  ill  tbe  next  section  but  one,  may  be  cited  to  show  cause 
16  Misc.  664.  "w^y  >^  should  not  be  revoked.  Upon  the  presentation  of 
such  a  petiti  >n,  the  surrogate  must  is&ue  a  citation  accordr 
ingly. 


SBedf   398. 
4Dem.  111. 
3.N  Y. 
Snpp.  661. 
22N.  Y. 
State  Rep. 
77. 
112H.Y.493. 


I  1200.  Con- 
sol  Act. 
6  Bedf.  488. 
20N.Y. 
State  Rep. 
610. 
61  Him,  208. 


§  2648-  [^m'tZ  1881]  A  petition  must  be  presented,  as 
prescribed  in  the  last  nection,  within  one  year  nfter  there- 
cordin>4  of  the  det-ree  admitting  the  will  to  probate  ;  except 
that,  when  the  person  entitled  to  present  it  is  then  under  a 
disability  8i)ecified  in  section  three  hundred  and  ninety -six 
of  this  act,  the  time  of  such  disability  is  not  part  of  the  year 
limited  in  this  section,  unless  such  person  shall  have  ap- 
peared by  general  or  special  guardian  or  c^therwise  on  siud 
probate.  Bat  this  se  tion  uoes  nut  affect  an  application 
made  pursuant  to  subdivision  pixth  of  section  two  tnousand 
four  hundred  and  eighty-one  of  this  act. 


81  Hun,  176. 


28  Hun.  246. 
31  Id.  176. 
181  N.T.  274; 
M.  409. 


§  2649'  A  petition,  presented  as  prescribed  in  the  last 
two  Nections,  must  pray  that  the  citation  may  be  directed  to 
the  executor,  or  administrator  with  tbe  will  annexed  ;  to  all 
the  devisees  and  legatee  s  named  in  the  will;  and  to  all  other 
persons  who  were  parties  to  the  special  proceeding  in  which 
probate  was  granted.  If  a  legatee  is  dead,  his  executor  or 
rdministrator  must  be  cited,  if  one  has  been  nppointed  ;  if 
uot,  such  persons  must  be  cited  as  representing  him,  as  the 
surrogate  designates  for  the  purpose. 

§  2650*  After  Kcrvice  upon  him  of  a  citation,  issued  as 
prescribed  in  the  last  three  sections,  the  executor  or  admin- 
istrator with  the  will  annexf  d,  must  suspend,  until  a  decree 
is  mad^  upon  the  pt  t'.tion,  all  proceedings  relating  to  the  es- 
tate; except  for  the  recovtcy  or  pre.servation  of  property, 
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the  collection  anil  ]  ayment  of  debts,  and  such  other  acts  as 
he  is  expressly  allowed  to  perform,  by  an  order  of  the  surro- 
gate, m  ide  upon  notice  tj  the  petitioner. 

§  2651-  TTpon  the  return  of  the  citat  on,  the  Rurrogato 
must  proceed  to  h  ar  the  all  gations  and  proofs  of  the  par- 
ties. The  testimony  t^ken  upcin  the  applic  ttion  for  probate 
of  a  witness  who  is  dend  or  without  the  State,  tr  who,  siuco 
his  testimony  was  taken,  has  become  a  lunntic,  or  other- 
wise incompetent,  mu&t  be  ri  ceived  in  evidence. 

§  2652«  Mthe  surrogate  decides  that  the  willis  not 
sufficiently  proved  to  be  the  last  wi  1  of  the  testator,  rr  is, 
for  any  reason,  invalid,  he  must  make  a  d-  cree  revoking  the 
probate  thereof ;  otherwise  ho  must  make  a  decree  confirm- 
ing the  probate. 

§  2653'    Whore  the  decree  revokes  the  probate  of  a    22N.  T. 
will,  as  prescriiied  in  this  article,  the  sirrogare  must  cau  e      ®****^5 
notice  of  the  revocation  to  be  immediately  publiH»'ed,  for 
three   successive  wedLS,  in  a  newspaper  published  in  hs 
county. 

§  2653a.    Determiuin^  validity  of  a  will.    ( Added  189  2  8a  Hun.  439. 
am'd  1896,  1897,  by  chuptrr  lUl,  to  like  ejf'tct  Sept.   1,  1897.  ^  Han.  343. 
Any  person  interested  as  devisee,  le^^atee  or  otheiwise,  in  a  ®^Hiin,  183. 
will  or  codicil  admitted  to  probaie  in  this  atute,  as  provided  y©  u.    157^ 
by  the  code  of  civil  procedure,  or  any  person  iatorestel  asui   id.   h6, 
heir-at-lttW,  neit  of  kin  or  otherwise,  in  uny  estate,  auy  por-  J^- 
tidn  of  which  is  disposed  of,  craflfected,  or  any  portion  ofJ^^^P^*    *^- 
which  is  attempted  to  be  disposed  ot  or  affected,   by  a  wi  il  or  js'mibc.  664. 
codicil  admitted  to  probate  m  this  bt.te,  as  provided  by  the  150  N.Y.  it3. 
code  of  civil  procedure,  may  cause  the  validity  <  f  the  probate 
thereof  to  be  determined iu  an  action  in  the  bupreme  court  for 
the  county  in  which  such  prtibate  was  had.     All  the  devi  ees, 
legatees  and  he.rs  of  the  testator  and  other  interested  per  ^ 

sons,  including  the  executor  or  administrator  must  be  parties 
to  the  action.  Upon  the  completion  of  service  of  all  parties, 
the  plaintiff  shall  forthwith  lile  the  summons  and  complaint 
in  the  office  of  the  clerk  of  the  court  in  which  snid  action  is 
begun  and  the  clerk  thereof  shall  forthwith  certify  to  the 
clerk  of  the  surrogate's  court  in  which  the  will  has  been 
aduiitted  to  probate,  the  fact  that  an  action  to  determine  the 
validity  of  the  probate  of  such  will  has  been  commenced, 
and  on  receipt  of  sach  certificate  by  the  surrogate's  court 
the  surrogate  shall  forthwith  transmit  to  the  court  in  which 
such  action  has  been  begun  a  copy  of  the  will,  testimony  and 
all  papers  rtlating  theri  to,  and  a  copy  of  the  deciee  of  pro- 
bate attaching  the  same  together,  and  certifying  the  same 
under  the  seal  of  the  coort.  The  issue  of  the  pleadin<^s  in 
such  action  shall  be  confined  to  the  question  of  whether  the 
writing  produced  is  or  is  not  the  last  will  and  codicil  of  the 
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testator,  or  either.    It  shall  be  tried  by  a  jury  and  the  verdict 
thereon  shall  be  conolnsive  as  to  real  or  personal  property, 
unless  a  new  trial  be  granted  or  the  judgment  thereon  be 
reversed  or  vacated.    On  the  trial  of  such  issue,  the  decree 
of  t\ie  surrogate  admitting  the  will  or  codicil  to  probate  shaL 
be  prima  fauie  evidence  of  the  dueaitestation,  execution  and 
validity  of   snch  will  or  codicil.    A  certified  copy  of  the 
testimony  of  such  of  the  witnesses  examined  upon  the  pro- 
bate as  are  out  of  the  jurisdiction  of  the  court,  dead,  or  nave 
become  incompetent  since  the  probate,  shall  be  admitted  in 
evidence  on  the  trial.    The  party  sustaining  the  will  shall  be 
entitled  to  open  and  close  the  evidence  and  argument.    He 
shfdl  offer  the  will  in  probate  and  rest.    The  other  party 
shall  then  offer  his  evidence.    The  party  sustaining  the  will 
shall  then  offer  his  other  evidence  and  rebutting  testimony 
may  be  offered  as  in  other  cases.    If  all  the  defendants  make 
default  in  pleading,  or  if  the  answers  served  in  said  action 
raise  no  issues,  then  the  plaintiff  may  enter  jungment  as  pro- 
vided in  article  two  of  chapter  eleven  of  the  code  of  civil 
procedure  in  the  case  of  siiuilar  defaults  in  other  act'ons 
of  the  judgment  to  be  entered  in  an  action  brought  under 
this  section  is  that  the  writing  produced  is  the  last  will  aud 
codicil,  or  either,  of  the  testator,  said  judgment  bhali  also 
provide  that  all  parties  to  said  action,  and  all  persons  claim- 
ing under  them  subsequently  to  the  commencement  of  the 
said  action,  be  enjoined  from  bringing  or  maintaining  any 
action  or  proceeding,  or  from  interposing  or  maintaining 
a  defense  in  any  action  or  proceeding  based  upon  a  claim 
that  such  writing  is  not  the  last  will  or  codicil,  or  either,  of 
the  testator.     Any  judgment  heretofore  entered  under  this 
section,  determining  that  the  writing  produced  is  the  lust 
will  and  codicil,  or  either,  of  the  testator,  shall,  upon  appli- 
cation of  uny  party  to  said  action,  or  any  person  claiming 
through  or  under  them,  and  upon  notice  to  such  persons  as 
the  court  at  special  term  shall  direct,  be  amended  by  such 
court,  so  as  to  enjoin  all  parties  to  said  action,  and  all  persons 
claiming  under  the  parties  to  said  action  subsequently  to  the 
commencement  thereof,  from  bringing  or  maintaining  any 
action  or  proceeding  impeaching  the  validity  of  the  probate 
of  t  :e  8  lid  will  and  codicil,  or  either  of  them,  or  based  upon 
a  cliim  that  such  writing  is  not  the  last  will  and  codicil,  or 
either,  of  the  testator,  and  from  setting  up  or  maintaining 
such  impeachment  or  claim  by  way  of  answer  in  any  action 
or  prooee  iing.    When  final  judgment  sh  dl  have  been  entered 
in  such  action  a  copy  thereof  shall  be  certified  and  trans- 
mitted by  the  clerk  of  the  surrogate's  court  in  which  such 
will  was  admit  ed  to  probate.    The  action  brought  as  herein 
provi  led  shall  be  commenci<l  within  two  years  after  the  will 
or  codicil  has  been  admitted  to  probate,  but  persons  within 
age  of  minority,  of  unsound  mind,  imprisoned,  or  absent 
from  the  state,  may  bring  such  action  two  years  after  such 
disability  has  been  removed. 
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§  2B58IU  Determining  raliiMty  of  a  wfU.  Added  1892 
am*^18%,  1S97,  by  chapter  701,  to  PjJce  effect  May  22,  1897J— 
Any  persoQ  interested  as  devisee,  legatee  or  otherwise,  in  a 
will  or  codicil  admitted  to  probate  in  this  s^ate,  as  provided 
by  the  code  of  civil  prooednre,  or  any  person  inierestedas 
heir-at-law,  next  of  kio,  or  otherwise  in  any  estate,  any  por- 
tion of  which  is  disposed  of,  or  afft'cted,  or  any  portion  of 
which  is  attempted  to  be  disposed  of,  or  affected,  by  a  will  or 
codicil  admitted  to  probate  in  this  state,  &^  provided  by  the 
code  of  civil  procedure,  within  two  years  prior  to  the  passage 
of  this  act,  or  anv  heir-at  law  or  next  of  kin  of  the  testat  r 
making  snch  will,  may  cause  the  validity  or  invalidity  of  the 
probate  thereof  to  be  determined  in  an  action  in  the  supreme 
court  for  the  county  in  which  such  probate  was  had.  All  the 
devisees,  legatees  and  heirs  of  the  testator  and  other  inter- 
ested persons,  includiDg  the  executor  or  administrator  must 
be  parties  to  the  action.  Upon  the  completion  of  service  of 
all  parties  the  plaintiff  shall  forthwith  file  the  summons  and 
complaint  in  the  office  of  the  clerk  of  the  court  in  which  said 
action  is  began  and  the  clerk  thereof  sh  11  forthwith  certify 
to  the  clerk  of  the  surrogate's  court  in  which  the  will  has 
been  admitted  to  probate,  the  fact  that  an  action  to  deter- 
mine the  validity  of  the  probate  of  such  will  has  been  com- 
menced, and  on  receipt  of  such  certificate  by  the  surrogate's 
court,  the  surrogate  snail  forthwith  transmit  to  the  C(»urt  in 
which  such  action  hns  been  begun  a  copy  of  the  will,  testi- 
mony ai)d  all  papers  relating  thereto,  and  a  copy  of  the 
decree  of  probate,  attaching  the  same  together,  and  certify- 
ing the  same  under  the  seal  of  the  court.  The  issue  of  the 
pleadings  in  such  action  shall  be  confined  to  the  question  of 
whether  the  writing  produced  is  or  is  not  the  last  will  and 
codicil  of  the  testator,  or  either,  It  shall  be  tried  by  a  jury 
and  a  verdict  thereon  shall  be  conclusive  as  to  the  real  or 
personal  property,  unle^s  a  new  trial  be  granted  or  the  judg- 
ment thereon  be  reversed  or  vacated.  On  the  trial  of  such 
issue  the  decree  of  the  surrogate  admitting  the  will  or  codicil 
to  probate  shall  be  prima  focie  evidence  of  the  due  attesta- 
tion, execution  and  validity  of  such  will  or  codicil.  A  certi- 
fled  copy  of  the  testimony  of  such  of  the  witnesses  examined 
upon  the  probate,  as  are  out  of  the  jurisdiction  of  the  court, 
dead,  or  have  l^ecome  incompetent  since  the  probate,  stiall 
be  admitted  in  evidence  on  the  trial.  The  party  sustaining 
the  will  shall  be  entitled  to  open  and  close  the  evidence  and 
argument.  He  shall  offer  the  will  in  probate  and  rest.  The 
other  party  shall  then  offer  his  evidence.  The  party  sustain- 
ing the  will  shall  then  offer  his  other  evidence  and  rebutting 
testimony  shall  be  offered  as  in  other  oases.  If  all  the 
defendants  make  default  in  pleading;,  or  if  the  answers 
served  in  said  action  ra^se  no  issues,  then  the  plaintiff  may 
enter  judgment  as  provided  in  article  two  of  chapter  eleven 
of  the  code  of  civil  procedure  in  the  case  of  similar  defaults 
in  other  actions.  If  the  judgment  to  be  entered  in  an  action 
brought  under  this  section  is  that  the  wr  tiu  g  prodnc.  d  is 
the  last  will  and  codicil,  or  cither,  of  t  .e  t.slator,  said  juJ-- 
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ment  shall  also  provide  that  all  parties  to  said  action,  and  all 
persons  claiming  nnder  them  snbsea  uently  to  the  commence- 
ment of  the  sai  I  action,  be  eojoined  from  briDging  or  main- 
tainiof^  any  action  or  proceeding,  or  from  interposiog  or 
maintaining  a  defense  in  any  action  or  proceeding  baxed 
npon  a  claim  that  such  writing  is  i  ot  the  1  st  will  or  codicil, 
or  either,  of  the  1 3^  tator.  Any  jn^lgment  heretofore  entered 
anier  this  section  determining  that  the  wri  ing  prodnced  is 
the  last  will  and  c  )dioil,  or  either,  of  the  testator,  ahall,  upon 
application  of  any  party  to  said  action,  or  any  person  claim- 
ing  through  or  nnder  them,  andnpoa  notice  to  snch  per^oDs 
as  the  court  at  special  term  shall  direct,  be  amended  by  such 
court  so  as  toeujoiu  all  p  irties  to  said  action,  and  all  persona 
claiming  under  the  parties  to  said  action  s  .bseqne  t\j  to  the 
commencement  thereof,  from  bringing  or  maintainiug  any 
action  or  proceeding  impeachins;  the  validity  of  the  probate 
of  the  said  will  and  codicil,  or  either  of  them,  or  based  upon 
a  claim  th "tsuch  writing  U  not  the  last  will  and  codicil,  o^ 
either,  of  the  testator,  and  from  set' ing  up  or  maintaining 
such  impeachment  or  claim  by  way  of  aaswer  in  any  action 
or  proceeding.  When  final  judgment  shall  have  been 
enter  d  in  such  action,  a  copy  thereof  shall  be  certified  and 
transmitted  to  the  clerk  of  the  surrogate's  court  in  which 
such  will  was  admitted  to  probate.  The  action  brought  as 
herein  provided  shall  be  commenced  within  two  years  after 
the  will  or  codicil  has  been  admitted  to  probate,  but  persons 
within  the  age  of  minority,  of  un-  ound  mind,  imprisoned,  or 
absent  from  the  state,  may  bring  such  action  two  years  after 
such  disability  has  been  removed. 
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ARTICLE  THIRD. 

Pbobate  of  Heibship. 

f  2654.    Heir,  etc.,  may  apply  to       8  2667.    Decree  to  be  recorded  : 
establish  heirsbip.  effect  thereof. 

S655.    GltatioD:   appearance   of  2658.    Petition    to    vacato     or 
persons  interested  modify  it. 

2656.    What  facts  to  be  ascer-  2659.    Id.;  when  granted, 
tained ;    decree    there- 
upon. 

§  2654.  [Am*d  1892.]  Where  a  ppreon,  seized  in  fee  of 
real  property  within  the  State,  dien  intestate,  or  without 
having  devis  d  his  real  property  to  specific  p^  rsons,  his 
heirR,  or  any  of  them,  or  any  person  deriving  title  from  or 
throngh  such  heirs,  or  any  of  ti.em  may  present  to  the  sur- 
rogate's court  which  has  acquired  jurisdiction  of  the  estate, 
or,  if  no  sucrog.te's  court  has  ncquire<l  such  jurijidiction, 
then  to  the  surrogate's  o  >urt  of  the  county  where  the  real 

Sroperty  or  an\^  part  thereof,  is  situated,  a  written  petition, 
uly  vended,  describing  the  real  property,  setting  forth  the 
facts  upon  which  the  jar  sdiction  of  the  court  depends,  and 
the  interest  or  share  of  the  petitioner,  and  of  each  other  heir 
of  the  decedent,  in  the  real  property,  and  praying  for  a  de- 
cree establishing  the  right  of  inheritance  thereto,  and  that 
all  the  heir^^f  the  decedent  may  be  cited  to  attend  the  pro. 
bate  of  that  right.  Upon  the  pr^^sentation  of  such  a  petition, 
the  surrogate  must  issue  a  citation  accordingly. 

§  2655-  The  citation  must  set  forth  the  name  of  the 
decedent  and  of  the  petitioner  ;  the  interest  or  share  which 
the  petitioner  claims ;  and  a  brief  description  of  the  real 
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property.  Any  heir  of  the  decedent,  who  has  not  been 
cited,  may  nevertheless  appeai  at  the  hearing;  and  thereby 
make  himself  a  p^rty  to  the  special  proceeding.  Bat  this 
section  does  not  affect  a  right  or  interest  of  such  a  person 
unless  he  becomes  a  party. 

§  8656.  Upon  the  return  of  the  citati'^n,  the  snrrogate 
muRt  hear  the  allegations  and  proofs  of  the  parlies.  If  it 
appears  that  thf^re  is  a  contest,  respecting  the  heirship  of  a 
party,  or  respecting  the  share  to  which  a  party  is  entitled,  as 
an  heir  of  the  decedent,  the  Burro>{ate  must  dismiss  the  pro- 
ceedings. If  there  is  no  such  contest,  he  must  inquire  into 
the  facts  and  circumstances  of  the  case.  The  petitioner 
must  establish,  by  satisfactory  evidence,  the  fact  of  the  dece- 
dent's death;  the  place  of  his  residence  at  the  time  of  his 
death;  his  inresticv,  either  generally,  or  as  to  the  real  prop- 
erty  in  question;  the  number  of  heirs  entitled  to  inherit  the 
property  in  Question:  the  name,  age,  r^idence,  and  relation- 
ship  to  the  decedent,  of  each;  and  the  interest  or  share  of 
each  in  the  property.  The  s  rrogate,  where  these  facts  are 
established,  most  make  a  decree,  describing  the  property, 
and  declaring  that  the  right  of  inheritance  thereto  has  been 
estnblished  to  his  satisfaction,  in  accordance  with  the  facts, 
which  must  be  recited  in  the  decree. 

§  2657*  ^  exemplified  copy  of  a  decree,  made  as  pre- 
scribed in  the  last  section,  and  of  the  proofs  taken  there- 
upon, may  be  recorded  in  tUe  office  of  the  clerk,  or  of  the 
rejgister,  as  the  case reouires,  of  each  county  in  w)>i<h  the 
real  property  is  situated,  as  prescribed  by  law  for  recording 
a  deed,  and,  from  the  time  when  the  exemplifications  are  so 
recorded,  the  decree,  or  the  record  ther*  of,  i^  prcBumptive 
evidence  of  the  facts  so  declared  to  be  established  thereby. 

§  2658*    Any  person,  other  than  a  party  to  a  special 

Eroceedmg,  instituted  as  prescribed  in  this  a'-ticle,  or  the 
eir,  devisee  or  assignee  of  such  a  party,  may,  at  any  time 
within  tt-n  years  after  a  decree  establishing  the  right  of  in- 
heritance is  made  therein,  present  to  the  court  a  written 
petition,  duly  verified,  showing  that  he  hns  a  right,  title,  or 
interest  in  the  r&id  property,  or  a  part  tiiereof,  which  is  in- 
juriously  affected  by  the  decree  ;  stating  that  the  decree  is 
erroneous  in  some  material  pirticular,  specified  therein; 
and  praying  that  the  decree  may  be  set  aside  or  modified  in 
that  particular,  and  that  all  the  persons,  whose  heirship  was 
established  by  the  decree,  may  be  dted  to  show  cause,  why 
the  prayer  of  the  petition  should  not  be  granted.  If  an  Leir 
haff  since  died^  or  has  conveyed  the  share  or  interest  so  es- 
tablished, by  a  deed  duly  recorded  in  the  county,  the  peti. 
tion  must  state  that  fact .  and  must  pray  that  the  persons, 
who  have  succeeded  to  his  interest,  may  be  also  cited.  Upon 
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the  presentation  of  saoh  a  petition,  the  surrogate  must  issne 
A  citation  accordingly, 

§2659.  Where  a  petition  is  presented  as  prescribed  in 
the  last  section,  and  it  appears,  apon  the  hearing,  that,  if 
the  petitioner,  or  his  ancestor,  testator,  or  grantor,  had  been 
A  p^rtv  to  the  special  proceeding,  the  decree  or  a  part 
thereof  could  not  have  been  legally  made,  as  prescribed  in 
this  article,  the  surrogate  must  vacate  or  modify  the  decree 
accoidin^ly.  An  exemplified  copy  of  the  decree  or  order, 
so  vacating  or  modifying  the  oiiginnl  decree,  may  be 
recorded  in  the  office  of  any  clerk  or  register,  where  a  cqpy 
of  the  original  decree  was  recorded. 


ARTICLE  FOUETH. 

Gbamt  of  Lbttebs  of  Admikistbation. 

I  9860.  Who  entitled  to  letters  of  to  be   ex-oAeio  pabllo 

adminlBtrAiion  administrator. 

9661.  Pereons   locompetent    to        f  2366.  Ctoantj  Treasnrer'a  bond ; 

recelTe  letters  letters      of      adminis- 

9663.  Application  for  letters.  tratlon  and  proceedings 

3663.  Citation ,  proceedings  up*  thereon. 

on  retnm  thereof.  3667.  Oounty  Treasurer's 

3064.  Administrator's  bond.  anthority  ;    when    8a» 

3666.  When   County  Treasurer  pended. 

92  Hon,  818,      2  2600.    Yfho  entitled  to  letters  of  admlnlstrAtloii* 

«06.  [Am'd  1893,  1894, 1897.]— Administration  in  case  of  inUstacy 

must  be  granted  to  the  relatiyes  of  the  deceased  entitled  to 
incoeed  to  his  personal  property,  who  will  accept  the  same, 
in  the  following  order : 

1.  To  the  suryiving  husband  or  wife. 

3.  To  the  children. 

3.  To  the  father. 

4.  To  the  mother. 
6.  To  the  brothers. 

6.  To  the  sisters. 

7.  To  the  grandchildren. 

8.  To  any  other  next  of  kin  entitled  to  share  in  the  die* 
iribntion  of  the  estate. 

9.  To  an  ezecntor  or  administrator  of  a  sole  legatee  named 
in  a  will,  whereby  the  whole  estate  is  deyised  to  each  de* 
ceased  sole  legatee. 

If  a  person  entitled  is  a  minor,  administration  must  be 
granted  to  his  guardian,  if  competent^  in  preference  to 
creditors  or  other  persons.  If  no  relatiTe,  or  guardian  of 
a  minor  relative,  wul  ao  -ept  the  same,  the  letters  must  be 
grai.ted  to  the  creditors  of  the  deceased  ;  the  creditor  first 
applying,  if  otherwise  competent,  to  be  entitled  to  prefer- 
ence. If  no  creditor  applies,  the  letters  must  be  granted  to 
any  other  person  or  persons  legally  competent.  Lettera  of 
administration  shall  also  be  granted  to  an  executor  or  ad- 
ministrator of  A  deceased  person  named  as  sole  legate  An  a 
will.  The  public  administrator  in  the  City  of  New  York 
has  preference  after  the  next  of  kin  and  after  an  executor  or 
administrator  of  a  sole  legatee  named  in  a  will  whereby  the 
whole  estate  is  deyised  to  such  deceased  sole  legatee  oTcr 
creditors  and  all  other  persons.    In  other  counties,  the 
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ooanty  treasurer  BtaH  have  prefereDoe  oezt  after  ereditoiM 
over  all  other  persons.  If  seyend  persons  of  the  same 
degree  of  kindred  to  the  intestate  are  entitled  to  adminis- 
tration, they  mast  be  preferred  in  the  following  order  t 
First,  men  to  women ;  second,  relatives  of  the  whole  blood 
to  those  of  tlie  half  blood ;  third,  uamarried  women  to 
married.  If  there  are  several  persons  equally  entitled  to 
administration,  the  surrogate  may  grant  letters  to  one  or 
more  of  such  persons,  and  administration  may  ba  granted 
to  one  or  more  competent  persons,  although  not  enUtled  to 
the  same,  with  the  consent  of  the  person  entitled  to  ba 
joined  with  such  person  or  persons ;  which  consent  must  be 
in  writing,  and  filed  in  the  office  of  the  surrogate.  If  a  sur« 
viTing  husband  does  not  take  out  letters  of  administration 
on  the  estate  of  his  deceased  wife,  he  is  presumed  to  have 
assets  in  his  hands  sufficient  to  Batisfy  ner  debts,  and  is 
liable  there! or.  A  husband  is  liable  as  administrator  for 
the  debts  of  his  wife  only  to  the  extent  of  the  assets  re* 
ceived  by  him.  If  he  dies  leaviog  any  assets  of  his  wife  un« 
administered,  except  as  otherwise  provided  by  law,  they 
pass  to  his  executors  or  administrators  as  part  of  his  per- 
sonal property,  but  are  liable  for  her  debts  in  preference  to 
the  creditors  of  the  husband.  If,  in  an  action,  brought  or 
about  to  be  brought,  the  intestate,  if  living,  would  be  a 
proper  party  thereto,  any  party  to  such  actiou,  inter- 
ested in  the  subject  thereof,  may  apply  to  the  surrogate's 
court  for  the  granting  of  letters  of  administration  to  himself 
or  some  other  qualified  person,  and  upon  the  jurisdictional 
farts  being  satisfactorily  shown,  and  no  relative,  or  guar- 
dian of  a  minor  relative,  and  no  creditor,  county  treasurer 
or  public  administrator  consenting  to  such  administration, 
somo  legally  competent  person  must  be  appointed  adminis- 
trator. 

§  2601.  [Am'd  1893.]  Letters  of  administration  shall 
not  be  granted  to  a  person  convicted  of  an  infamous  crimen 
nor  to  any  one  incapable  by  law  of  making  a  contract,  nor  to 
a  person  not  a  citizen  of  the  United  States,  unless  he  is  a 
rt-sident  of  the  State,  nor  to  a  person  under  twenty-ono 
yearH  of  age,  or  who  is  adjudged  incompetent  by  the  surro- 
gate to  execute  the  duties  of  such  trust  by  reason  of  drunk* 
enness,  improvidence  or  want  of  understanding. 

§260i!.  [AnCd  1893.]  A  person  entitled  absolutely  or  79  Htm,  689. 
contingently,  to  administration  on  the  estate  of  an  intestate, 
may  present  to  the  surrogate's  court  having  jurisdiction,  a 
written  petition,  duly  verified,  praying  for  a  decree  award* 
ing  letters  of  administration,  either  to  him,  or  to  saoh  other 
person  or  persons,  having  a  prior  right,  as  is  entitled  thereto^ 
or  in  the  alternative,  as  the  petitioner  elects ;  and  if  neces- 
sary, thnt  the  persons  required  to  be  cited,  sm  prescribed  in 
the  next  section,  be  cited  to  show  cause  why  such  a  decree 
should  not  be  made.  The  petition  must  set  forth  the  peti- 
tioner's title  ;  the  facts  on  which  the  jurisdiction  of  the  court 
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to  grant  letters  of  administration  upon  the  estate  depends; 
and  the  names  of  the  husband  or  wife,  if  any,  and  of  the 
next  of  kin  of  the  decedent,  ao  far  as  they  are  known  to  the 
petitioner,  or  can  be  ascertained  by  him  with  dae  diligence. 
A  citation  shall  not  be  issued,  and  a  decree  shall  hot  be  made, 
where  a  citation  is  not  necessary,  nniil  the  petitioner  pre- 
samptiyely  proves,  by  affidavit  or  otherwise,  to  the  satis- 
faction of  the  surrogate,  the  existence  of  all  the  j  nrisdiotional 
facts,  and  particularly,  that  the  decedent  left  no  will.  For 
the  purpose  of  the  inquiry  touching  any  of  these  matters, 
the  surrogate  may  issue  a  subpoena,  requiring  any  person  to 
attend  and  be  examined  as  a  witness. 


11 219-247.  §  2663«  [Am'd  1893.]    Every  person,  being  a  resident 

1199,  Con-  of  the  State,  who  has  a  right  to  ndrainistration,  prior  or  equal 
rBedf^325  *°  ^*^  ®^  petitioner,  and  who  has  not  renounced,  must 
'  be  cited  upon  a  petition  for  letters  of  Administration.  The 
surrogate  may,  in  his  discretion,  issue  a  citation  to  non-resi- 
dents, or  those  who  have  renounced,  or  to  any  or  all  other 
persons  interested  in  the  estate,  whom  he  thinks  proper  to 
cite.  Where  it  is  not  necessary  to  cite  any  person,  a  decree, 
granting  to  the  petitioner  letters,  may  be  made  on  presenta- 
tion of  the  petition.  Where  the  snrrognte  is  unable  to  ascer- 
tain, to  his  satisfaction,  whether  toe  decedent  left,  surviving 
him,  any  person  entitled  to  succeed  to  his  estate,  a  citation 
must  be  issued,  directed  generally  to  ail  creditors  of,  and 
persons  interested  in  the  estate,  and  als'>  to  the  attorney- 
general,  and  the  public  administrator  of  the  proper  county, 
requiring;  them  to  show  cause  why  administration  should 
not  be  granted  to  the  petitioner.  Any  person  who  has  a 
right  to  administration,  prior  or  equal  to  that  of  the  peti- 
tioner, may  renounce  his  right  by  a  written  instrument, 
acknowledged  or  proved  and  certified  in  like  manner  as  a 
deed  to  be  recorded  in  the  county,  orotherwise  proved  to  the 
satisfaction  of  the  surrogate;  which  must  be  fiUd  in  the 
surrogate's  office.  Where  a  citation  is  issued,  any  creditor 
of  the  decedent,  or  any  person  interested  in  the  personal 
estate,  although  not  cited,  may  appear  and  make  himself  a 

Sarty  to  the  special  proceedings,  in  like  manner  and  with 
ke  effect,  as  a  devisee  or  legatee,  who  is  not  cited  on  an  ap- 
plication for  probate.  On  the  return  of  a  citation,  issued  as 
prescribed  in  this  article,  the  surrogate  must  make  such  a 
decree  in  the  premises  as  justice  requires.  The  decree  may 
awajrd  administration  to  any  party  to  the  special  proceeding 
who  appears  to  be  entitled  tnereto.  The  surrogate,  in  his 
discretion,  may  award  administration  without  a  persona] 
examination  of  the  person  to  whom  it  is  awarded* 
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§  2664  [4m*d  1893.]  A  person  appointed  administra-  id^i'^^* 
tor,  before  letters  are  issaed  to  him,  mnst  file  his  official  5  j^edf.  853. 
oath,  execute  to  the  people  of  the  State,  and  file  with  the  8  Dem.  63.  ' 
sarrogate,  the  joint  and  several  bond  of  himself  and  two  or  JJ*^*"^-  ^'^' 
more  snreties,  in  a  penalty  fixed  by  the  surrogate,  not  less  ?  oonn.  491. 
than  twice  the  yalne  of  the  personal  property  ('f  which  the  128  N.  T.  7o! 
decedent  died  posse- Bed  aud  of  the  probable  amouot  to  be  86  Hon,  188. 
recovered  by  reason  of  any  right  of  action,  grafted  to  an 
executor  or  itdministrator,  by  special  provision  of  law.  The 
sum  to  be  fixed  as  the  amount  of  ihe  penalty  must  be  ascer- 
tained by  the  surrogate,  by  the  exauiinatioa  on  oath  of  the 
applicant  or  any  other  person,  or  otnerwise,  as  the  surro- 
gate thinks  proper.  The  bond  mnst  be  condiiioned  that  the 
administrator  will  faithfully  discharge  the  trust  reposed  in 
him  as  such  and  obey  all  lawful  decrees  and  orders  of  the 
surrogate's  court  touching  the  administrati' »n  of  the  estate 
committed  to  him.  But  where  a  right  of  action  is  granted 
to  an  executor  or  administrator  by  special  provision  of  law, 
if  it  appears  to  be  impracticable  to  give  a  bond  sufficient  to 
cover  the  probable  amount  to  be  recovere<l,  the  surrogate 
may,  in  his  discretion,  accept  modified  security,  and  issue 
letters  limited  to  the  pioseoutii/n  of  snch  action,  but  re- 
straining the  executor  or  administrator  from  a  compromise 
of  the  action,  and  the  enforcement  of  any  judgment  ro- 
covored  therein,  until  the  further  order  of  the  surrogate 
on  additional  further  satisfttctory  security.  In  cases  where 
all  the  next  of  kin  to  the  intestate  conbeut,  the  penalty  of 
the  bond  need  not  exceed  double  the  amount  of  the  claims 
of  creditors  against  the  estate,  piesented  to  the  surrogate, 
pursuant  to  a  notice  to  be  published  twice  a  week  for  four 
weekH  in  the  official  State  paper,  and  in  two  newspapers 
published  in  the  city  of  New  York,  aud  once  a  week  for  four 
weeks  in  two  newspapers  publiifhed  in  the  ounty  where 
the  intestate  usually  resided,  and  in  the  county  where  he 
died,  reciiinflT  an  intention  to  apply  for  letters  under  this 
proviKion,  and  notifying  creditors  to  present  their  claims  to 
the  surrogate  on  or  before  a  day  to  be  fixed  in  such  notice, 
which  shall  be  at  least  thirty  days  afier  the  first  publication 
thereof;  but  no  bond  so  given  dhall  be  for  leps  than  five 
thousand  dolhirs;  and  such  bond  may  be  increased  by 
order  of  the  surrogate  for  cause  shown.  Pending  such  ap- 
lication,  no  temporary  administrator  shall  be  appointed  ex- 
cept on  petition  of  such  next  of  kin. 


§  2665.  [Am*d  1893.]  The  county  treasurer  of  each 
county,  except  New  York  and  Kingtt,  by  virtue  of  his  office, 
has  authority  to  collect  and  take  charge  of  the  aHsetd  of 
every  person  dying  intestate,  amounting  to  one  hundred 
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dollATs  or  more,  on  which  letters  of  administration  are  not 
granted,  in  tue  following  oases: 

1.  When  snch  persons  leave  assets  in  the  connty  of  the 
treasurer  and  there  is  no  widow  or  relative  in  the  coanty 
entitled  or  competent  to  take  letters  of  administration  on  the 
estate. 

2.  When  assets  of  any  snoh  person,  after  his  death,  come 
into  the  c  >unty  of  the  treasurer  and  there  is  no  person  in 
the  county  entitled  and  competent  to  take  a^i ministration  of 
the  estate. 

In  snch  cases  intestacy  is  prenumed  nntil  a  will  is  proved 
And  letters  testament  try  issued  thereon.  For  tl^e  purpose 
of  collecting  and  preserving  snch  estates,  the  county 
treasurer  may  maintain  suits  in  his  name  of  office,  and 
without  any  other  authority,  in  the  same  manner  as  an 
executor  may  by  law.  If  there  is  a  widow  or  relative  of 
such  intestate  entitled  to  administration  on  his  estate  in 
the  county  and  if  due  proof  ii  made  to  the  surrogate  in  the 
oounty  that  there  are  creditors  or  relatives  of  the  deceased, 
residing  more  than  one  hundred  miles  distant  from  the 
re-  idence  of  the  surrogate,  who  are  interested  in  the  distri- 
buti'>n  of  the  estate,  and  that  the  effects  of  the  deceased 
are  in  dancer  of  waste  or  embezzlement,  he  muy  grant  an 
ord  r  to  the  treasurer  of  the  county,  autliorizing  him  to 
seize  and  secure  the  said  effect*^,  or  any  part  thereof, 
which  order  shall  vest  in  him  all  the  p  ^wers  given  in  this 
seed  n.  When  any  county  treasurer  is  authorized,  pursu- 
ant tc  the  provisions  of  this  section,  to  take  charge  of  any 
property  of  an  intestate,  he  shall  have  the  same  powers 
and  le  entitled  to  take  the  same  proceedings  which  an  ad- 
ministrator of  the  estate  of  a  deceased  p"r8on  may  have  or 
be  entitled  to  take,  for  the  discovery  of  any  property  of  the 
intestate,  which  may  be  concealed  or  withheld,  au'l  for  the 
sale  of  any  that  may  be  perishable;  and  to  cause  an  inven- 
tory of  the  property  of  the  intestate  to  be  made  by  ap- 
pmisers  appointed  by  the  s arrogate,  executed  by  the  county 
treasurer  and  filed  with  the  surro^te.  Snch  inventory 
shall  be  returned  to  the  surrogate  within  ten  days  after  the 
(Muuty  treasurer  takes  charge  of  such  property;  and  the  time 
for  making  the  rrturn  may,  for  good  cause  shown,  be  ex- 
tended by  the  surrogate  ten  days  lenger.  If  the  county 
treasurer  negl nets  to  make  the  .return  within  the  time  pre- 
scribed, he  diall  forfeit  the  sum  of  five  hundred  dollars,  to 
be » ued  for  and  recovered  by  the  county  superintendent  of 
the  poor,  for  the  use  of  the  poor  of  the  county,  and  also 
forfeit  his  office.    The  treasurer  of  the  county  of  Richmond 
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shall  not  act  in  any  case  where  the  pnbUo  administrator  of 
the  city  of  New  York  has  jurisdiction. 


§  2666-  lAm'd  1893.  ]  When  the  inventory  is  retnmed, 
the  county  treasurer  must  give  the  bond  required  by  law  to 
be  given  by  a  temporari^  adminisirator  appointed  by  a  sur- 
rogate, wlw  such  sureties  and  in  such  penalty  as  the  surro- 
gates approves,  and  the  surrogate  must  then  issue  letters  to 
such  county  treasurer,  authorizing  him  to  collect  and  preserve 
the  estate  of  the  deceased.  The  surrogate  must  immedi- 
ately thf-reafter  cause  notice  thereof  t )  be  lublished  once  in 
each  week  for  three  months,  in  a  newspaper  printed  in  his 
county,  andin  tbe  official  State  paper,  requiring  all  persons 
claiming  u  right  to  administer  on  such  estate  to  appear  and 
interpose  such  claim  before  the  surrogate  within  a  certain 
time  to  be  tberein  specified,  not  less  than  six  months  after 
the  first  publication  of  such  notice  in  the  official  State 
paper.  If  before  such  time  any  person  entitled  to  adminis- 
ter appears  and  claims  the  satue,  the  surrogate  must  cause 
ten  &YB*  notice  of  such  claim  to  be  served  on  the  county 
treasurer  and  may,  at  the  expiration  of  such  time,  graut  let- 
ters to  such  person  unless  it  appears  that  he  is  not  entitled 
thereto;  and  thereon  the  publication  of  the  notice  must  be 
dl809ntiuued.  At  the  time  appointed,  if  letters  have  not 
been  previously  granted,  any  person  entitled  to  administra- 
tion on  such  estate  and  duly  qualified  and  competent,  who 
appears  and  claims  the  same,  shall  be  entitled  to  letters 
testamentary  or  of  administration,  ns  the  case  may  be.  On 
the  granting  of  such  letters,  all  control  and  authority  of  Uie 
county  treasurer  over  the  estate  of  the  deceased  cense,  and 
he  must  deliver  all  the  assets  in  his  hands  to  the  person  so 
appointed  after  deducting  therefrom  the  expenses  incurred 
in  securing  and  preserving  the  assets,  in  obtaining  letters, 
and  publishing  the  noticeherein  required,  and  a  reasonable 
compensation  for  his  services  not  exceeding  three  d  liars 
for  each  day  necessarily  employed,  to  be  allowed  and  taxed 
by  the  surrogate  on  the  oath  of  the  county  treasurer.  If 
letters  testamentary  or  of  administration  be  not  granted  by 
the  surrogate  to  any  person  at  or  before  the  expiratien  of 
the  time  specified  in  the  notice,  then  unless  it  appear  that 
such  letters  have  already  been  granted  by  some  other  surro- 
gate, the  surrogate  must  grant  letters  of  administration 
thereon  to  the  county  treasurer  as  in  other  cases,  on  receiv- 
ing the  like  bond,  with  the  like  sureties,  and  in  the  like  pf  n- 
alty,  as  administrators  are  required  to  give.  The  county 
tre<isurer  must  accept  of  sucn  letters  and  give  the  bond 
above  required.  Such  letters  and  the  record  thereof,  and  a 
transcript  of  su^h  record,  duly  certified,  are  conclusive  evi- 
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deDoe  of  the  authority  of  the  county  treasurer  in  all  oases 
in  which  the  surrogate  has  jurisdiction  under  this  article. 
The  surrogate  must  immediately  transmit  to  the  comptroller 
a  certified  copy  of  al  1  such  letters  granted  by  him  to  the  county 
treasurer,  the  expense  of  which  must  be  paid  to  him  out  of  the 
State  treasury  on  the  warrant  of  the  comptroller.  Until 
letters  of  ndministration  be  granted,  the  county  treasurer 
shall  not  proceed  further  in  the  administrAtion  of  any  estate 
than  to  pay  the  funeral  charges  of  the  deceased,  to  collect 
debts,  to  take  possession  of  nnd  secure  his  effects,  to  sell 
such  thereof  as  are  perifthable  and  to  defray  the  expenses  of 
the  proceedings  required  by  \&w. 


31  Abb.N.  0.      §  2667-     [Am'd  1881,  1882, 1893.]    The  powers  and  au- 
163;  76  Hun,  thority  of  the  county  treasurer  i»i  relation  to  the  estate  of  a 
deceased  person  shall  be  superseded: 

1.  By  the  production  of  letters  testamentary  granted  be- 
fore or  subsequently  to  his  becoming  Tested  with  the  au- 
thority of  an  administrator  on  the  same  estate. 

2.  By  the  production  of  letters  of  administration  granted 
to  any  other  person  on  the  same  estate  before  tbe  county 
treasurer  became  Tested  with  the  powers  of  an  administr.i. 
tor  thereon. 

3.  By  the  production  of  letters  of  administration  issued 
by  the  surrogate  of  a  county  in  this  Stnte  of  which  the  d  - 
ceased  was  a  resident  at  the  time  of  his  death,  granted  after 
the  county  treasurer  became  vested  with  the  powers  of  an 
administrator  on  the  estate  of  such  deceased. 

When  his  authority  is  so  superseded,  he  must  deliver  to 
the  executor  or  administrator  producing.such  letters,  all  tbe 
assets  of  the  deceased  in  his  hands,  after  deduct  ng  there- 
from the  allowance  for  his  services  and  the  expen'^es  in- 
curred, to  be  taxed  and  allowed  by  the  surrogate.  All  acts 
done  by  him  in  good  faith  previous  to  the  time  whpn  his 
authority  shall  be  sHperseded  shall  be  valid.  All  suits  com- 
menced by  him  may  be  continued  by  and  in  the  name  of 
the  executor  or  admiiistrator  who  succeeds  him  in  the  ad- 
ministration of  the  estate  in  relation  to  which  the  suit  maj 
be  brought. 
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ARTICLE  FIFTH.  ^ 


TsiiPOBABY  Al>]pNISTR&TIOir. 


I  2068.    CJonntj  treMorer;  ppw-  rary  administrator   of 

era  and  proceedingti  of  absentee, 

as  administrator:  pay-  I  2677.    Temporary    administra- 

mentsinto  state  treas-  tor  of    absentee    may 

nry.  proride  for  family. 

3669.  Public  administrator  of  2678.    Deposit  of  money  by  tem- 
\                 Kings  Ck)iinty.  porary  administrator. 

3670.  Temporary    administra-  3679.    Proceedings    where    he 

tor;  when  And  how  may  neglects  to  d  eposit. 

be  appointed.  3680.    Money   deposited;    how 

2671.    Id.;  to  qualify.  withdrawn. 

2673.  General  powers,  etc.,  of  3681.    Notices  required  by  this 

temporary  administra-  article;  how  given, 

tor.  2683.    When  time  to  run  for  or 

3673.    Id. ;  as  to  requiring  credi-  against  the  es  ta  e. 

tors  to  present  claims.  3683.    Application  of  this  ohap- 

2674.  Id.;  as  to  paying  debts.  ter  to  collectors,  et<^  , 

3675.  Id.;  as  to  real  property.  heretofore  appointed. 

3676.  Special  powers  of  tempo- 


§  2668-  [Am'd  1893.]  On  receiving  letters  of  ftdmia. 
istration,  the  county  treasurer  shall  be  Tested  with  all 
the  powers  and  rights  of  other  administrators,  and 
sabject  to  the  same  duties  and  obligations,  except  as 
herein  otherwise  provided.  He  must  account  aud  may 
be  compelled  to  account  in  the  same  manner  as  other 
administrators,  and  proceedings  for  such  accounting  may 
be  had  at  the  iostance  of  nny  person  interebted,  or  of 
the  attorney-general  or  the  comptroller.  He  must  be  al- 
lowed on  the  settlement  of  his  accounts  for  his  expenses  as 
other  adujinistrators,  and  for  his  services  donble  the  com- 
missions allowed  them  by  law.  The  residue  of  any  moD<  ys 
in  his  hands  must  be  paid  into  the  treasury  of  the  Stale  for 
the  benefit  of  the  persons  entitled  to  rect  ivo  the  same.  He 
must  exhibit  to  the  comptroller  annu  -lly,  at  the  time  of 
rendering  his  account  of  taxes,  a  verified  statement  of  aU 
moneys  received  by  him  for  commissions,  services  and  ex- 
penses, and  the  tjtal  amount  of  his  receipts  and  expencii- 
turas  in  each  case  in  which  he  has  taken  (harge  of  and  col- 
lected auy  effects,  or  in  which  he  has  administered:  (^  anj 
estate  during  the  preceding  year,  with  the  name  of  the  de- 
cetised,  his  place  of  residence  at  the  time  of  his  detlih^/if 
known,  and  the  place  from  which  he  came,  if  he  was  lUflb  -a 
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resident  of  the  State  at  the  time  of  his  death.  A  copy  of 
SQch  statement  must  be  published  once  a  week  for  three 
weeks  in  a  puper  printed  in  the  county  and  in  the  officii 
State  paper,  the  expense  of  which  may  be  retained  by  him 
out  of  any  bahince  in  his  hands  payable  iuto  the  State  treas- 
ury. For  a  neglect  to  comply  with  this  proirision,  he  for- 
feits one  hundred  dollars  to  the  people  of  the  State,  to  be 
recoTered  by  the  attorney -general;  and  the  comptroller 
shall  give  notice  to  the  attorney-general  of  eyery  sucn  omis- 
sion. 


§2669.  [ilm'd  1881,  1893.]  The  surrogate  of  the  county 
of  Aings  and  the  county  treasurer  of  suih  ooun^  may  ap- 
point  a  public  administrator  of  the  county  to  hold  office  for 
the  term  of  ^re  years  unless  sooner  rcmoyed  for  canse. 
Before  entering  on  the  duties  of  his  office,  he  must  take  and 
subscribe  before  the  county  clerk  or  county  judge  of  the 
county,  or  a  justice  of  the  supreme  court,  the  consUtu'ional 
oath  of  office,  and  execute  a  bond  with  sureties  to  be  ap- 
proved by  a  justice  of  the  supreme  court,  or  such  county 
judge,  to  the  county  of  Kings,  in  the  penal  sum  of  fifty 
thousand  dollars,  conditioned  for  the  faithful  dis  hnrge  of 
all  the  duties  of  his  office,  and  that  he  will  fully  and  cor- 
re<*tly  account  for  and  pay  over  all  moneys  and  property 
that  may  come  into  his  hands  as  such  public  adiiiinistn.tor, 
according  to  law,  which  bond  must  be  filed  with  the  clerk  of 
the  county.  He  shall  be  entitled  to  retain  from  all  nionevs 
or  property  of  any  intestate  that  come  into  his  Lands  after 
deducting  all  actual  and  necessary  expenses  the  same  com- 
misiiions  as  are  novr  allowed  by  law  to  executors  or  adminis- 
trators, but  he  shall  receive  no  salary  for  his  services.  Ho 
shall  have  the  prior  right  and  authority  to  collect,  take  charge 
of  and  administer  upon  the  goods,  chattels,  personal  prop- 
erty and  debts  of  persons  dying  intestate,  and  for  that  pr.r- 
pose  to  maintain  suits  as  such  public  administrator,  as  any 
executor  or  administrator  mignt  by  law  in  the  following 
cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects 
in  the  county  of  Kings,  and  there  is  no  widow,  husband  or 
next  of  kin  entitled  to  a  distributive  share  in  t1  e  estate  of 
such  intestate,  resident  in  the  State,  entitled,  competent  or 
willing  to  take  out  letters  of  administration  on  such  e-.tate, 

9.  Whenever  assets  or  effects  of  any  person  dying  intes- 
tate, after  his  death,  come  into  the  county  of  Kin  cs  and  there 
is  DO  such  person  entitled,  competent  or  willing  to  take 
admini;>tration  of  the  estate.    In  such  oases  intestacy  U  y,Te' 
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snmed  until  a  will  is  proved  and  letters  testamentary  issued 
thereon.  All  provisions  of  law  conferring  jurisdiction, 
authority  or  jjower  on,  or  otherwise  relating  to,  ihe  office  of 
public  administrator  of  the  city  of  New  York  and  to  the  office 
of  public  administrator  in  the  several  counties  of  the  state, 
fio  far  as  applicable,  apply  to  and  are  cooferied  on  the  office 
hereby  created.  The  surrogate  of  the  county  of  Kings,  in 
cases  where  now  authorized  by  law  to  issue  1  tters  of  tem- 
porary administration,  may  in  his  discretion  IsstTe  letters  of 
temporary  administration  to  such  administrator  without  fur- 
ther security  than  required  by  this  section. 


§  2670*  [Am*d  1893.]    On  the  application  of  a  creditor,  i  Dem.  63.' 

or  a  person  interebted  in  the  estate,  the  surrogate  may,  in  i^  WMk. 

his  discretion,  issue  to  one  or  m  re  persons  competent  and  St^'  aje 

qualified  to  serve  as  executors,  letters  of  temporary  adminis^  ' 
tration,  in  either  of  the  following  cases: 

1.  Where  delay  necessarily  occurs  in  the  panting  of  let- 
ters testamentary  or  letters  of  administration,  in  consequence 
of  a  contest  arising  on  an  application  therefor,  or  for  pro- 
bate of  a  will,  or  in  consequence  of  the  absence  from  the 
State  ot  an  executor  named  in  the  will;  or  for  any  other 
cause. 

2.  Where  a  person,  of  whose  estate  the  surrogate  would 
have  jurisdiction,  if  he  was  shown  to  be  dead,  disappears  or 
is  missing,  so  that  after  diligent  search,  his  abode  can  not  be 
ascertaiued,  and  under  circumstances  which  afford  reasonable 
grouud  to  believe  either  tUat  he  is  dead,  or  that  he  has  be- 
come a  InuRtio  or  that  he  has  been  secreted,  confined,  or 
otherwise  unlawfully  made  away  with;  and  the  appointment 
of  a  temporary  admiDistrator  is  necessary  for  the  protection 
of  his  property,  and  the  rights  of  creditors,  or  of  those  who 
will  be  interested  in  the  estate,  if  it  is  found  that  he  is  dead. 

An  appointment  of  a  temporary  administrator  in  a  case 
specified  in  subdivision  first  must  be  made  by  an  order.  At 
leant  ten  days'  notice  of  the  application  for  such  an  order 
must  be  given  to  each  party  to  the  proceeding,  who  has  i 

appeared,  unless  the  surrogate  is  satisfied  by  proof  that  the  i 

safety  of  the  estate  requires  the  notice  to  be  shortened,  in  *  ' 

which  case  he  may  shorten  the  time  of  service  to  not  less 
than  tTo  days.  Application  f  >r  such  an  appointment,  in  a 
case  specified  in  subdivision  second  must  oe  made  by  peti- 
tion, m  like  manner  as  where  an  application  is  made  for 
administration,  in  case  of  intestacy;  and  the  proceedings  are 
the  same  as  prescribed  in  article  fourth  of  this  title,  relating 
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to  such  last-mentioned  application.  Snch  an  application 
for  the  appointment  of  a  temporary  administrator  may  also 
be  made,  with  like  effect,  and  in  like  manner,  as  if  made  bj 
a  creditor,  by  the  counter  treasurer  of  the  county  where  the 
person  whose  estate  is  in  question,  last  resided;  or,  if  he 
wasfiot  a  resident  of  the  Stat<>,  ot  the  county  where  any  of 
his  property,  real  or  personal,  is  situated.  A  temporary 
adminlBtrator  must  qualify  as  prescribed  in  article  fourth 
of  this  title,  With  respect  to  an  administrator-in-ohicf . 


§  267 1  •     [Apparently  superseded  by  §  2670. ] 


$  2673*  [Am*d  ISSl,]  A  temporary  administrator,  ap- 
poinied  as  prescribed  in  this  article,  has  authority  to  take 
into  his  possession  personal  property  ;  to  secure  and  pre- 
serve it ;  and  to  collect  choses  in  action;  and,  for  either  of 
these  purposes,  he  may  maintain  any  action  or  special  pro- 
ceeding. An  action  may  be  maintaiued  against  him,  by 
leaye  of  the  surrogate,  upon  a  debt  of  tbe  decedent,  or  of 
the  absentee  whom  he  represents,  in  like  manner  and  with 
like  eftt^ct  hs  if  lie  was  an  administrator-in-cbief.  Tbe  sur- 
rognte  may,  by  an  order  made  upon  at  least  ten  days'  notice 
to  all  the  parties  who  have  appeared  in  the  special  proceed- 
ing, authorize  the  temporary  administrator  to  sell,  after 
uppraisal,  such  personal  property,  specifying  it,  of  the 
decedeut.  or  of  the  absentee  whom  he  represents,  as  it  ap- 
pears to  be  necessary  to  sell,  for  the  benefit  of  the  estate ; 
or,  if  it  appears  that  the  safety  of  the  estate  requires  the 
notice  to  be  shortened,  the  surrogate  may  shorten  the  notice 
to  not  less  than  two  days.  The  surrogate  may,  also,  by 
order,  autboiize  him  to  pay  funeral  expenses,  or  any  ex- 
penses of  the  administration  of  his  trust,  or  steno^npher's 
or  referee's  fe.s  on  contest  of  a  will  or  adiniaistrutioa  ;  and 
he  may  also  direct  the  payment  of  a  legacy  or  other 
pecuni  >ry  provision  under  a  will  or  a  distributive  share  or 
jubt  proportionate  part  thereof,  according  to  section  two 
thousand  seven  hundred  and  nineteen  of  this  act  as  though 
he  were  an  executor  or  administrator. 

§  2673-*  After  six  months  have  elapsed,  since  letters 
were  issued  to  a  temporary  administrator,  appointed  upon 
the  estate,  of  either  a  decedent  or  an  absentee,  he  has  the 


•  See  L  1890,  c.  456. 
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same  power,  as  an  administrator  in  cliief,  to  publish  a 
notice  requiring  creditors  of  the  decedent  or  absentee,  to 
exhibit  their  demands  to  him.  The  publication  thereof 
has  the  samo  effect,  with  respect  to  the  temporanr  adminib> 
trator,  and  also  an  executor  or  administrator,  subsequently 
appointed  upon  the  same  estate,  as  if  the  temporary  ad.-  ' 
minlstrator  was  the  executor  or  an  administrator  in  chiefs 
and  the  person  to  whom  the  subsequent  letters  are  issued 
was  his  successor. 

§  2674*  After  a  year  has  elapsed,  since  letters  were 
issued  to  a  temporaiy  administrator,  appointed  upon  the 
estate,  of  either  a  decedent  or  an  absentee,  the  surrogate 
may,  upon  the  application  of  a  temporary  administrator, 
and  upon  proof,  to  his  satisfaction,  that  the  assets  exceed 
the  debts,  make  an  order,  permitting  the  applicant  to  pay 
the  whole  or  any  part  of  a  debt,  due  to  a  creditor  of  a  de- 
cedent or  absentee ;  or,  upon  the  petition  of  such  a  creditor, 
he  may  issue  a  citation  to  the  temporary  administrator,  re- 
quiring him  to  show  cause  why  he  should  not  pay  the 
petitioner's  debt.  When  such  a  petition  is  presented,  the 
proceedings  are,  in  all  respects,  the  same  as  where  a  creditor 
presents  a  petition,  praying  for  a  decree  directing  an  exe- 
cutor or  aaministrator  to  pay  his  debt,  as  prescribed  in 
article  first  of  title  fourth  of  this  chapter. 

§  2675.  Where  a  temporary  administrator  is  appointed,  l  pern,  n 
in  consequence  of  a  contest  respecting  a  wiU  of  real 
property,  the  order  appointing  him  may  confer  upon  him 
authority  to  take  possession  of  real  property,  in  the  same 
or  another  county,  which  is  aflfectea  by  the  will,  and  to 
receive  the  rents  and  profits  thereof.  The  surrogate  may. 
by  an  order,  confer  upon  him  authority  to  lease  any  or  all 
01  the  real  property,  for  a  term  not  exceeding  one  year ;  or 
to  do  any  other  act  with  respect  thereto,  except  to  sell  it, 
which  is,  in  the  surrogate's  opinion,  necessary  for  the  exe- 
cution of  the  will,  or  the  preservation  or  benefit  of  the  real 
property.  For  either  of  these  purposes,  he  may  maintain 
or  defend  any  action  or  special  proceeding. 

§  2676.  A  temporary  administrator,  appointed  upon  the 
estate  of  an  absentee,  has  all  the  powers  and  authority 
enumerated  in  the  last  section,  with  respect  to  the  real 
property  of  the  absentee.  His  acts,  done  in  pursuance  of 
that  authority,  bind  the  absentee,  if  he  is  living,  or  his  heir 
or  devisee,  if  he  is  dead,  in  the  same  i-ianner  as  the  acts  of 
an  executor  or  r.dministrator  bind  his  successor. 

§  2677*  Upon  proof,  satisfactory  to  the  surrogate,  that 
the  wife  or  any  infant  child  of  an  absentee,  upon  whose 
estate  a  temporary  administrator  has  been  appointed,  is  in 
such  circumstances,  r-s  to  require  provision  to  be  made  out 
of  the  estate  for  his  or  her  maintenance,  clothing,  or 
education,  the  surrogate  may  make  an  order,  directing  the 
temporary  administrator  to  make  such  provision  therefor, 
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as  the  surrogate  deems  proper,  out  of  any  personal  property 
in  his  hands,  not  needed  for  the  payment  of  debts. 
S  laoo.  Con-  8  8678.  [Am'd  1888.1  A  temporary  administrator,  ap- 
•ol.  Act  pointed  as  prescribed  .in  this  article,  must,  within  ten  da^s 
after  any  money  belonging  to  the  estate  comes  into  his 
hands,  deposit  it  as  prescribed  in  this  section.  Where  he 
was  appointed  by  the  surrogate's  court  of  any  county  except 
New  York,  it  must  be  deported  with  a  i)erson,  with  a  bank, 
or  in  a  domestic  incorporated  trust  company,  designated  by 
the  surrogate  ;  but  a  natural  person  so  designated  as  de- 
pository must  first  file  in  the  surrogate's  office  a  bond  to  the 
surrogate  in  a  penalty  fixed  by  hm,  executed  by  the  de- 
pository and  two  sureties,  and  conditioned  to  render  a 
faithful  account  and  pay  over  all  money  received  by  him 
upon  the  direction  of  any  court  of  competent  iurisdiction. 
Where  the  temporary  administrator  was  appomted  by  the 
surro^te  of  the  county  of  New  York,  the  money  must  be 
deposited  in  a  domestic  incorporated  trust  company,  having 
its  principal  office  or  place  of  business  in  the  city  of  New 
York,  and  either  specially  approved  by  the  surrogate  or 
designated  in  the  general  rules  of  practice  as  a  depository 
of  funds  paid  into  court. 
I  ]90i.  Con-  §  8679.  If  a  temporary  administrator  neglects  to  make 
•oL  Act.  j^  (leposit,  as  prescribed  in  the  last  section,  within  the  time 
therein  limit^,  the  surrogate  must,  upon  the  application 
of  a  creditor  or  person  interested  in  the  estate,  accompanied 
with  satisfactory  proof  of  the  neglect,  make  an  order, 
directing  him  to  do  so  forthwith,  or  to  ediow  cause  why  a 
warrant  rf  attachment  should  not  issue  against  him.  In 
the  Cou:  y  of  New  York,  the  order  must  he  made  return- 
able three  days  after  issuiDg  it ;  and  it  must  be  served  upon 
the  temporary  administrator,  at  least  two  days  before  the 
return  day  thereof,  either  personally  or  by  leaving  a  copy 
thereof  within  the  State,  at  his  dwelling  place,  or  his  office 
for  the  regular  transaction  of  business  in  person ;  or.  If  it 
cannot  be  served  in  either  of  those  methods,  by  serving  it 
in  such  other  manner,  as  the  surrogate  directs.  In  any 
other  county,  it  must  be  made  returnable  within  a  reason- 
able time,  not  exceeding  fifteen  days  after  issuing  it ;  and 
it  must  be  served,  in  like  maimer,  at  least  ten  days  before 
the  return  day  thereof. 

§  8680.  Money  deposited  by  a  temporary  administrator, 
as  prescribed  in  this  article,  cannot  be  wimdrawn,  except 
upon  the  order  of  the  surrogate,  a  certified  copy  of  which 
must  be  presented  to  the  de^sitory.  Such  an  c»rder  may 
be  made  upon  two  days'  notice  of  the  application  therefor, 

S'ven  to  all  the  parties  to  the  special  proceeding;  in  which 
e  temporary  administrator  was  appointed,  who  appeared 
therein;  but  not  otherwise. 

§  8681.  A  notice  required  to  be  given,  as  prescribed  in 
this  article,  to  a  party  other  than  the  temporary  adminis- 
trator, must  be  served  upon  the  attorney  of  the  party  to 
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whom  notice  is  to  be  given ;  or,  if  he  has  not  appeared  by 
an  attorney,  upon  the  party,  in  like  manner  as  a  notice  may 
be  served  upon  an  attorney  in  a  civQ  action,  brought  in  the 
supreme  court.  But  where  the  attorney  or  party  to  be 
served  does  not  reside  in  the  surrogate's  county  ;  or  where 
the  attorney  for  a  party  has  died,  and  no  other  appearance 
for  that  party  has  been  filed  in  the  surrogate's  office  ;  the 
surrogate  may,  by  order,  dispense  with  notice  to  that 
party ;  or  mav  require  notice  to  be  given  to  him,  in  any 
manner  which  he  thinks  proper. 

§  2688,  Section  two  thousand  five  himdred  and  ninety- 
three  of  this  act  does  not  affect  any  proceeding  in  favor  of 
or  against  an  executor,  or  an  administrator  in  chief,  where 
a  temporary  administrator  of  the  same  estate  has  been  ap- 
pointed, except*  as  oth^cwise  prescribed  in  section  two 
thousand  six  hundred  and  seventy-three  and  section  two 
thousand  six  hundred  and  seventy  four  of  this  act. 

§  2683,  Each  provision  of  this  chapter,  imposing  a  sDein.8gt 
duty  or  liability  upon  a  temporary  administrator,  appointed 
upon  the  estate  of  a  decedent,  or  his  sureties ;  or  conferring 
upon  the  surrogate  power  or  authority  with  respect  to  such 
a  temporary  idministrator,  or  his  sureties ;  applies  to  a 
collector  or  special  administrator,  appointed  before  this 
chapter  takes  effect,  and  his  sureties ;  except  so  far  as  it  is 
repugnant  to  the  provisions  of  law  in  force,  when  the  col- 
lector or  special  administrator  was  appointed,  or  to  the 
letters  issued  to  him. 

ARTICLE  SIXTH. 

Revocation  op  Letters  Testamentary  and  Letters 
OP  Administration. 

%  2084.  Rerocatioiiof  letters.Dpon  $  2680.  Application  by  executor, 

proof  ofwIIJ.or  revoca-  etc.,  for  rcrrcation  of 

tion  of  probate,  etc.  letters. 

2686.  ReTocation  of  letters  for  2600.  Proceedings  thereupon. 

disqnaliflcation,      mis-  2001.  In  what  cases  letters  maj 

conduct,  etc.  be  revoked  without  a 

2686.  Petition;    citation  there-  citation. 

upon.  2602.  Remaining  executors maj 

2687.  Hearing ;  decree.  act,  where  letters  of  one 

2688.  Decree  not  to  affect  testa-  reroked. 

mentary  trusts.  2603.  In  other  cases,  successor 

to  be  appointed. 

§2684.  Where,  after  letters  of  administration,  on  the  TO  Hun.  876. 
ground  of  intestacy,  have  been  granted,  a  will  is  admitted 
to  probate,  and  letters  are  issued  tliereupon  ;  or  where, 
after  letters  have  been  issued  upon  a  will,  thr  probate 
thereof  is  revoked,  or  a  subsequent  will  is  admitted  to 
probate,  and  letters  are  issued  thereupon ;  the  decree, 
granting  or  revoking  probate,  must  revoke  the  former 
letteiB. 

§  8685.  In  either  of  the  following  cases,  a  creditor,  or  2  Dem.  26t 
person  interested  in  the  estate  of  a  decedent,  may  present,   •  id*  ^ 
U>  the  surrogate's  court,  from  which  letters  were  issued  to 
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ftn  executor  or  administrator,  a  written  petition,  duly  veri- 
fied, praying  for  a  decree  revoking  those  letters  ;  and  that 
the  executor  or  administrator  may  be  cited  to  show  cause, 
why  a  decree  should  not  be  made  accordingly : 

1.  Where  the  executor  or  administrator  was,  when  let- 
ters were  issued  to  him,  or  has  since  become,  incompetent^ 
or  disqualified  bv  law  to  act  as  such ;  and  the  grounds  of 
the  objection  did  not  exist,  or  the  objection  was  not  taken 
by  the  petitioner,  or  a  person  whom  he  represents,  upon 
the  hearing  of  the  application  for  letters. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly 
applied  the  money  or  other  assets  in  his  hands,  or  invested 
money  in  securities  unauthorized  by  law,  or  otherwise 
improvidently  managed  or  injured  the  property  committed 
to  his  charge ;  or  by  reason  of  other  misconduct  in  the 
execution  of  his  office,  or  dishonesty,  drunkenness,  im- 
providence, or  want  of  understanding ;  he  is  \mfit  for  the  due 
execution  of  his  office. 

8.  Where  he  has  wilfully  refused,  or,  without  good  cause, 
ne^ected,  to  obey  any  lawful  direction  of  the  surrogate, 
contained  in  a  decree  or  order;  or  any  provision  of  law, 
relating  to  the  discharge  of  his  duty. 
4Deni.  894.  4.  Where  the  grant  of  his  letters  was  obtained  by  a  false 
suggestion  of  a  material  fact. 

5.  In  the  case  of  an  executor,  where  his  circumstances 
are  such,  that  they  do  not  afford  adequate  security  to  the 
creditors  or  persons  interested,  for  the  due  administration 
of  the  estate. 

6.  In  the  case  of  an  executor,  where  he  has  removed  or 
is  about  to  remove  from  the  State,  and  the  case  is  not  one, 
where  a  non-resident  executor  would  be  entitled  to  letters 
without  giving  a  bond. 

7.  In  tlie  case  of  an  executor,  where,  by  the  terms  of  the 
will,  his  office  was  to  cease  upon  a  contingency,  which  has 
happened. 

8.  In  the  case  of  a  temporary  administrator,  appointed 
upon  the  estate  of  an  absentee,  where  it  is  shown  that  the 
absentee  has  returned  ;  or  that  he  is  living,  and  capable  of 
returning  and  resuming  the  management  of  his  affairs  ;  or 
that  an  executor,  or  an  administrator  in  chief  has  been 
appointed  upon  his  estate ;  or  that  a  committee  of  his 
property  has  been  appointed  by  a  competent  court  of  the 
State. 

f  Dem.  429,  §  S0B6*  A  petition,  presented  as  prescribed  in  the  last 
section,  must  set  forth  the  facts  and  circumstances,  showing 
that  the  case  is  one  of  those  therein  specified.  Upon  proof, 
by  affidavit  or  oial  testimony,  satisfactory  to  the  surrogate, 
of  the  truth  of  the  allegations  contrined  in  the  petition,  a 
citation  must  be  issued  according  to  the  prayer  thereof ; 
except  that,  where  the  case  is  within  subdivision  fifth  of  the 
If^t  section,  and  the  executor  has  ^ven  a  bond,  as  prescribed 
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Jn  article  first  of  this  title,  the  surrogate  may,  in  his  dis- 
cretioQp  entertain  or  decline  to  entertain  the  application. 

§  8687*  Upon  the  return  of  :^  citation.  Issued  s-i  pre- 
scribed in  the  last  section,  if  the  objections,  or  any  of  thcni, 
aie  established  to  the  surrogate's  satisfaction,  he  must  make 
a  decree,  revoking  the  letters  issued  to  the  person  com* 
plained  of.  But  the  surrogate  may,  in  his  discretion,  dis- 
miss the  proceedings,  upon  such  terms,  as  to  costs,  as 
justice  requires,  and  may  allow  the  letters  to  remain  unre- 
voked, in  either  of  the  following  cases : 

1.  ^  here  the  case  is  within  subdivision  third  of  the  last 
section  but  one,  if  the  direction  of  the  surrogate  or  the 
l>ro vision  of  law  is  obeyed,  and  suitable  amends  made  to 
each  person  injured  by  the  neglect  or  refusal  to  obey  it. 

2.  Where  the  case  is  within  subdivision  fourth  of  that 
sen  I  ion,  if  the  person  cited  is  entitled  to  letters,  notwith- 
Bianding  the  false  suggestion. 

8.  Where  the  case  is  within  subdivision  fifth  of  that  i*5N.T.37» 
section,  if  the  executor  gives,  within  a  reasonable  time, 
not  exceeding  five  days,  a  bond,  as  prescribed  in  article 
llrst  of  this  title. 

§  8688*  Where  an  executor  or  administrator  is  also  a 
testamentary  trustee,  a  decree  revoking  his  letters  does  not 
affect  his  power  or  authority  as  testamentary  trustee,  except 
in  the  case  specially  prescribed  for  that  purpose,  in  title 
sixth  of  this  chapter. 

§  8689.  An  executor  or  administrator  may,  at  any  time,  4  5^*  f?* 
present  to  the  surrogate's  court  a  written  petition,  duly  veri-  '*  ""**•  ^^' 
lii'd,  praying  that  his  account  may  be  judicially  settled ; 
that  a  decree  may  thereupon  be  made,  revoking  his  letters, 
and  discharging  him  accordingly ;  and  that  the  same  per- 
sons may  be  cited  to  show  cause,  why  such  a  decree  should 
iK)t  be  ma<le,  who  must  be  cited  upon  a  petition  for  a  judi- 
cial settlement  of  his  account,  as  prescribed  in  article  second 
of  title  fourth  of  this  chapter.  The  petition  must  set  forth 
the  facts  upon  which  the  application  is  foimded ;  and  it 
must,  in  all  other  respects,  conform  to  a  petition  praying 
for  a  judicial  settlement  of  the  account  of  an  executor  or 
administrator.  The  surrogate  may,  in  his  discretion,  en- 
tertain or  decline  to  entertain  the  application. 

§  8690.  If  the  surrogate  entertains  an  application,  made  iVem,  iw. 
as  prescribed  in  the  last  section,  the  proceedings  thereupon  ^^  ®*^* 
must  be,  in  all  respects,  the  same,  as  upon  a  petition  for  a 
judicial  rettlement  of  the  potitionor'3  account ;  except  that, 
upon  the  hearing,  tho  3urrogatc  must  flrat  determine, 
whether  sufficient  reasojs  exist  for  granting  the  prayer  of 
the  petition.  If  he  determine:  that  they  exist,  be  must 
make  an  order  accordingly,  and  allowing  the  petitioner  to 
account,  for  the  purpose  of  being  dischatj^ed.  Upon  his 
^ully  accounting,  and  paying  over  all  money  which  is  found 
to  to  dr.e  from  ?iiri  to  '.h::  estate,  and  delivering  over  all 
bcoln,  papers,  and  othc  :•  ^Toperty  oi  the  estate  in  his  hands. 
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dtlier  into  the  surrogate's  court,  or  in  such  a  manner  as  the 
surrogate  directs,  a  decree  may  be  made,  revoking  the  p^i* 
tioners  letters,  and  discharging  him  accordinglj. 

§  2691*  In  either  of  the  following  cases,  the  surrogate 
must  make  a  decree,  revoking  letters  testamentary  or  letters 
of  administration,  issued  from  his  court,  without  a  petitioa 
or  the  issuing  of  a  citation  : 

1.  Where  the  person,  to  whom  the  letters  were  issued,  is 
not  a  resident  of  the  State,  or  is  absent  therefrom ;  and. 

\  upon  being  duly  cited  to  account,  neglects  to  appear  upon 

*  -  the  return  of  the  citation,  without  snowing  a  satisfactory 

excuse  therefor ;  and  the  surrogate  has  not  sufficient  reaaoii 
to  believe  that  such  an  excuse  can  be  made. 

2.  Where  a  citation,  issued  to  such  a  person,  in  a  case 
y  prescribed  hv  law,  cannot  be  personally  served  upon  hin^ 
/              by  reason  of  his  having  absconded  or  concealed  himself. 

3.  Where,  by  reason  of  his  default  in  returning  an  in- 
ventory, such  a  person  has  remained,  for  thirty  days,  com- 
mitted to  jail,  undc  the  surrogate's  order,  granted  in  pro- 
ceedings taken  as  prescribed  in  section  two  thousand  seven 
htmdred  and  fifteen  of  this  act. 

<  4.  In  the  case  of  a  temporary  administrator,  where  an 

order  has  been  made  and  served,  as  prescribed  In  section 
two  thousand  six  hundred  and  seventy -nine  of  this  act, 
directing  him  to  deposit  money,  or  show  cause  why  a  war- 
rant of  attachment  should  not  issue  against  him ;  and  a 
warrant  of  attachment,  issued  thereupon,  has  been  retained 
not  served  upon  him. 
%  N,  T.  1.  §  2692.  Where  one  of  two  or  more  executors  or  admin* 
istrators  dies,  or  becomes  a  lunatic,  or  is  convicted  of  an 
iufamous  offence,  or  becomes  otherwise  incapable  of  dis- 
charging the  trust  reposed  in  him ;  or  where  letters  are 
revoked  with  respect  to  one  of  them,  a  successor  to  the  per- 
son, whose  letters  are  revoked,  shall  not  be  appointed,  ex- 
cept where  such  an  appointment  is  necessary,  in  order  to 
comply  with  the  express  terras  of  a  will ;  but  the  others 
may  proceed  and  complete  the  administration  of  the  estate, 
pursuant  to  the  letters,  and  may  continue  any  action  or 
special  proceeding,  brought  by  or  against  aU. 

,Rcdf  899.  §  2698.  [Am'd  1880.]  Whenall  the  executors  or  all  the 
4  Demi  487.'  administrators,  to  whom  letters  have  been  issued,  die  or  be- 
12  Misc.  472.  come  incapable,  as  prescribed  In  section  two  thousand  six 
hundred  and  ninety-two,  or  the  letters  are  revoked  as  to  all  of 
them,  the  surrogate  must  ^rant  letters  of  administration  to 
one  or  more  perbons  as  their  successors,  in  like  manner  as 
if  the  former  letters  had  not  been  issued  ;  and  the  proceed- 
ings to  procure  the  grant  of  such  letters  are  the  aame,  and 
the  same  security  shall  be  required,  as  in  a  case  of  intes- 
tacy, except  that  the  surrogate  may,  in  his  discretion,  in 
case  where  the  estate  has  been  partially  administered  upon 
by  the  former  representative  or  representatives,  fix  as  the 
penalty  of  the  bond  to  be  given  by  such  successor  or  suo* 
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cessors,  a  sum  not  less  than  twice  the  value  of  the  assets  of 
the  estate  remaining  unadministered, 

ARTICLE  SEVENTH. 
F6BEIGN  "Wills;  Ancillabt  Lbttebs. 

I  SGM.  TeetamentarydispoeitioiiB;  ciliary  letters xnnBt  trans* 

what  law  governs.  mit  aB«eta. 

X895.  Ancillary  letters  apon  for*      2  ^^i«  ^'^'x  when   they  may  bo 

eign  probate.  directed  to    pay,  etc, 

SC96.  Id.;  apon  foreign  grant  of  without  transmisdion. 

•dminiatrntion.  2703.  Id.  ;  general  powen  and 
96G7.  To  whom  ancillary  letters  dnttes. 

granted.  2708.  Becording  wills  prored  In 
8606.  Petition  ;  citation.  other  Ftateo,  etc. 

2  99.  HeaiInK;  secarity.  2701  Papers  recorded,  etc.;  how 
2700.  Persons  acting  under  an-  aathenticaied. 

§  8694.  The  validity  and  eflfect  of  a  testamentary  dis-  9  d^,  p^ 
position  of  real  property,  situated  within  the  State,  or  of  an  ttS. 
mterest  in  real  properfy  so  situated,  which  would  descend 
to  the  -heir  of  an  intestate,  and  the  manner  in  which  such 
property  or  such  an  interest  descends,  where  it  is  not  dis- 
X)osed  of  by  will,  are  regulated  by  the  laws  of  the  State, 
without  regard  to  the  residence  of  the  decedent  Except 
where  special  T>rovision  is  otherwise  made  b^  law,  the 
validity  and  effect  of  a  testamentary  disposition  of  any 
other  property  situated  within  the  State,  and  the  ownership 
and  d&position  of  such  property,  where  it  is  not  disposed 
of  by  will,  are  regulated  by  the  laws  of  the  State  or  country, 
of  which  the  decedent  was  a  resident,  at  the  time  of  lus 
death. 

§  8695.  [Am'd  1888.]  Where  a  will  of  personal  property  5  Redf.  t5l 
made  by  a  person  who  resided  without  this  State  at  the  time  J<^- ^'  _ 
of  the  execution  thereof  or  at  the  time  of  his  death,  has  2^4    *  ^'^ 
been  admitted  to  probate  within  the  foreign  country,  or  2  jiem.  408. 
within  the  State  or  the  Territory  of  the  United  States,  where  j^^*^*  ^^ 
it  was  executed,  or  where  the  testator  resided  at  the  time  of  ^'^  ^ 
his  death,  the  surrogate's  court  having  jurisdiction  of  the  '  * 

State,  must,  upon  an  application  made  as  prescribed  in  this 
article,  accompanied  by  a  copy  of  the  will,  and  of  the  for- 
eign letters,  if  any  liave  been  issued,  authenticated  aa 
{)rescribed  in  this  article,  record  the  will  and  the  foreign 
etters,  and  issue  thereupon  ancillary  letters  testamentary, 
or  ancillary  letters  of  administration  with  the  will  annexed, 
as  the  case  requires. 

§  8696.  [Amd  1881,  1888.]  Upon  application  by  the  76  Hun.  214 
party  entitled  as  hereinafter  provided,  or  by  his  duly 
auth  mzf^d  attorney-in-fact  made  as  prescribed  in  this  arti- 
cle, to  a  surrogate's  court  having  jurisdiction  of  the  estate, 
and  upon  the  presentation  of  a  copy,  authenticated  as  pre- 
scribed in  this  article,  of  letters  of  administration  upon  the 
estate  of  a  decedent  who  resided  at  the  time  of  his  death 
without  this  State  but  within  the  United  States,  granted 
within  the  State  or  Territory  where  the  decedent  so  resided, 
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or,  in  cases  wheie  the  decedent,  at  the  time  of  his  death, 
resided  without  the  United  St;:;tes,  upon  the  presentation 
to  such  surroj^ate's  court,  of  satisfactory  proof  that  the 
party  so  applying,  either  personally  or  by  such  attorney-in- 
fact,  is  entitled  to  the  possession,  m  the  foreign  country, 
of  the  personal  estate  of  such  decedent,  the  surrogate's 
court  to  which  such  copy  of  such  foreign  letters  so  authen- 
ticated, or  such  proof,  is  so  presented,  must  issue  ancillary 
letters  of  administration  in  accordance  with  such  applica- 
tion, except  in  the  following  cases  : 

1,  Where  ancillary  letters  have  been  previously  issued, 
as  prescribed  in  the  last  section. 
<  DesL  850.  2.  Where  an  application,  for  letters  of  administration 
upon  the  estate,  has  been  made  by  a  relative  of  the  decedent, 
who  is  legally  competent  to  act,  to  a  surrogate's  court  of 
this  State,  having  jurisdiction  to  grant  the  same ;  and  letters 
have  been  granted  accordingly,  or  the  application  has  not 
been  finally  disposed  o£ 

§2697.  [Am^dlSSlA  Where  the  will  specially  appoints 
one  or  more  persons  as  the  executors  thereof,  with  respect 
to  personal  property  situated  within  the  State,  the  ancillary 
letters  testamentary  must  be  directed  to  the  persons  so  ap- 
pointed, or  to  those  who  are  competent  to  act  and  qualify. 
If  all  are  incompetent,  or  fail  to  qualify,  or  in  a  case  where 
such  an  appointment  is  not  made,  ancillary  letters  testa- 
mentary, or  ancillary  letters  of  adminisrration,  issued  as 
prescribed  in  this  article,  must  be  directed  to  the  person 
named  in  the  foreign  letters  or  to  the  person  otherwise  en 
titled  to  the  possession  of  the  personal  property  of  the  de- 
cedent, unless  another  person  applies  therefor,  and  fiK-s 
with  his  petition,  an  instrument,  executed  by  the  foreign 
executor  or  administrator,  or  person  otherwise  entitled  as 
aforesaid ;  or,  if  there  are  two  or  more,  by  all  who  have 
qualified  and  are  acting  ;  and  also  acknowledged  or  proved 
and  certified  in  like  manner  as  a  deed  to  be  recorded  in  the 
county,  authorizing  the  petitioner  to  receive  such  ancillary 
letters,  in  which  case  the  surrogate  must,  if  the  petitioner  is 
a  fit  and  competent  person,  issue  such  letters  directed  to 
him.  Where  two  or  more  persons  are  named  in  the  foreigii 
letters,  or  in  an  instrument  executed  as  prescribed  in  this 
section,  the  ancillary  letters  may  be  directed  to  either  or 
any  of  them,  \?ithout  naming  the  others,  if  the  others  fail  to 
qualify,  or  if,  for  good  cause  shown  to  the  surrogate's  sa- 
tisfaction, the  decree  so  directs. 
1  Civ.  Pro.  ;  >  8 G 0 8.  An  applicat ion  for  ancillary  letters  testamentar}% 
***•  or  ancillary  letters  of  administration,  cis  prescribed  in  this 

article,  must  be  made  by  petition.  Upon  the  presentation 
thereof,  the  surrogate  must  ascertain,  to  his  satisfaction, 
whether  any  creditors,  or  persons  claiming  to  be  creditors, 
of  the  decedent  reside  withfn  the  State  ;  and  ii  so,  the  name 
and  residence  of  each  creditor,  or  person  claiming  to  be  a 
creditor^  30  f  ar  as  the  same  can  be  ascertained.    He  must 
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thereupon  issue  a  citation,  directed  to  each  person  T?hoee 
Dame  and  residence  have  been  so  ascertained ;  and  also  di- 
rected generally  to  all  creditors,  or  persons  claiming  to  be 
creditors,  of  the  decedent.  Any  such  person,  although  not 
cited  by  his  name,  may  appear  and  contest  the  application, 
and  thus  make  himself  a  party  to  the  special  proceeding. 

§  8699.  Upon  the  return  of  the  citation,  the  surrogate  128  n.  7.  7a 
must  ascertain,  as  nearly  as  he  can  do  so,  the  amount  of 
debts  due,  or  claimed  to  be  due  from  the  decedent  to  re- 
sidents of  the  State.  Before  ancillary  letters  are  issued,  the 
person,  to  whom  they  are  awarded,  must  qualify,  as  pre- 
scribed in  article  fourth  of  this  title,  for  the  qualification 
of  an  administrator  upon  the  estate  of  an  intestate  ;  except 
that  the  penalty  of  the  bond  may,  in  the  discretion  of  the 
surrogate,  be  in  such  a  sum,  not  exceeding  twice  the  amount 
which  appears  to  be  due  from  the  decedent  to  residents  of 
the  State,  as  will,  in  the  surrogate's  opinion,  effectually 
secure  the  payment  of  those  debts  ;  or  the  sums  which  the 
resident  creditors  will  be  entitled  to  receive,  from  the  per- 
sons to  whom  the  letters  are  issued,  upon  an  accounting 
and  distribution,  either  within  the  State,  or  within  the  ju- 
risdiction where  the  principal  letters  were  issued. 

§  8700.  The  person  to  whom  ancillary  letters  are  issued, 
as  prescribed  in  this  article,  must,  unless  otherwise  directed 
in  the  decree  awarding  the  letters ;  or  in  a  decree  made 
upon  an  accountiug  ;  or  by  an  order  of  the  surrogate,  made 
during  the  administration  of  the  estate  ;  or  by  the  judgment 
or  order  of  a  court  of  record,  in  an  action  to  which  that 
person  is  a  party  ;  transmit  the  money  and  other  personal 
property  of  the  decedent,  received  by  him  after  the  letters 
are  issued,  or  then  in  his  hands  in  another  capacity,  to  the 
state,  territory,  or  country,  where  the  principal  letters  were 
granted,  to  he  disposed  of  pursuant  to  the  laws  thereof. 
Money  or  other  property,  so  transmitted  by  him,  at  any 
time  before  he  is  so  directed  to  retain  it,  must  be  allowed 
to  him  upon  an  accounting. 

§  8701.  The  surro^te's  court,  or  any  court  of  the 
State,  which  has  jurisdiction  of  an  action  to  procure  an  ac- 
counting, or  a  judgment  construing  the  will,  may,  in  a 
proper  case,  by  its  judgment  or  decree,  direct  a  person,  to 
whom  ancillary  letters  are  issued  as  prescribed  in  this  ar- 
ticle, to  pay,  out  of  the  money  or  the  avails  of  the  property, 
received  by  him  under  the  ancillary  letters,  and  with  which 
he  is  chargeable  upon  his  accounting,  the  debts  of  the  de- 
cedent, due  to  creoitors  residing  within  the  State ;  or,  if 
the  amount  of  all  the  decedent's  debts,  here  and  elsewhere, 
exceeds  the  amount  of  all  the  decwient's  personal  property- 
applicable  thereto,  to  pay  such  a  sum  to  each  creditor,  re- 
aimng  within  the  State,  as  equals  that  creditor's  share  of 
all  the  distributable  assets,  or  to  distribute  the  same  among 
legatees  or  next  of  kin,  or  otherwise  dispose  of  the  same, 
as  justice  requires. 
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WHun.  IM.  §8708.  Theprovisioiwof  this  cliaptcr,  relating  to  the 
ri^ts,  powers,  duties,  and  liabilities  of  an  executor  or  ad- 
znmistrator,  apply  to  a  person  to  whom  ancillary  letters 
are  granted,  as  prescribed  in  this  article ;  except  those  con- 
tained in  title  filth  thereof ;  or  where  speciu  provision  is 
otherwise  made  in  this  article ;  or  where  a  contrary  intent 
is  expressed  in,  or  plamly  to  be  inferred  from,  the  con- 
text, 

s  Oiy.  Pro.      §  2708.    Recording  wills  preyed  in  oilier  statecL  etc. 

Ifw  M9  C-^*"'^  1**^'  l®^"^'  amendment  io  take  ^tct  tieptember  1,  1897.] 
61  Man,  8J7.  —Where  real  property  situated  wituin  this  state  or  an  inter- 
est therein,  is  devised,  or  made  subject  to  a  power  of  diii- 
position,  by  a  will,  duly  executed  in  oouforuiity  with  tLe 
laws  of  this  state,  of  a  person  who  was,  at  the  time  of  his 
death,  a  resident  elsewhere  within  the  United  States,  and 
such  will  has  boon  admitted  to  probate  within  any  sta^^  or 
territory  of  the  United  Stutes  and  in  filed  or  recorded  in  the 
proper  office  as  prescribed  by  the  laws  of  that  st.t  *  or  terri- 
tory, a  copy  of  such  will  or  of  the  reoor.l  thereof  and  of  the 
S roofs  or  of  the  record  thereof,  or  if  the  proofs  are  not  on 
ie  or  recorded  in  such  office,  of  any  statement,  on  file  or 
recorded  in  such  office,  of  the  substance  of  the  proofs, 
authenticated,  ai  prescribed  in  this  article,  or  if  no  proofs 
and  no  Bt.itement  of  the  substance  of  the  proofe  be  on  file  or 
recorded  in  such  office,  a  copy  of  such  will,  or  of  the  record 
thereof,  authenticated  as  prescribed  in  this  article,  accom. 
panied  by  a  certificate  tl.at  no  proofs  or  statement  of  the 
substance  of  proofs  of  such  will,  are  or  is  on  file,  or  recorded 
in  such  office,  made  and  likewise  authenticated  as  prescribed 
in  this  article,  may  be  recorded  in  the  office  of  the  surrogate 
of  any  county  of  this  state,  where  snch  real  property  is 
situated  ;  and  such  record  in  the  office  of  such  surrogate,  or 
an  exemplified  co  y  thereof,  shall  be  presumptive  evidence 
of  such  will,  and  of  the  execution  thereof,  in  any  action  or 
special  proceeding  rel  iting  to  such  real  property. 

§2704.  Pa)>ers  recorded,  etc;  how  antheiiticaied. 
[Am'd  1888, 1897,  ammendmeht  io  take  rffecl  September  1,  1«97,] 
— To  entitle  a  copy  of  a  will  admitted  to  probate  or  letteis 
testamentary  or  of  letters  of  administration,  granted  in  any 
other  state  or  in  any  territory  of  the  United  States,  and  of 
the  proofd  or  of  any  statement  of  the  substance  of  the  proofs 
of  any  such  ^iU,  or  of  the  record  of  i>ny  such  will,  letters, 
proofs  or  statement,  to  be  recorded  or  used  in  this  state  as 
provided  in  this  article,  such  copy  must  be  nuthenticated  by 
the  saal  of  the  court  or  officer  oy  which  or  by  whom  such 
will  was  admitted  to  probate  or  such  letters  were  granted, 
or  having  the  ci.sti>dy  of  the  same  or  of  the  record  thereof,  and 
the  signature  of  a  judge  of  each  court,  or  the  signature  of 
such  officer  and  of  the  clerk  of  such  court  or  officer,  if  any  ; 
and  must  be  further  auth  ntic  t  d  by  a  cer.ificate  under  the 
great  or  principal  seal  of  such  state  or  territory,  an  the  s^'g- 
n  turo  of  the  officer  who  has  the  custody  of  such  seal,  to  the 
effect  that  the  co  art  or  officer  by  which  or  whom  such  will , 


Digitized  by  VjOOQ  IC 


§2704  J'O^EION   WILLS.  802« 

was  admitted  to  probate  or  snoh  letters  were  granted,  was 
duly  aathorized  by  the  laws  of  snob  state  or  territory  to 
admit  snoh  will  to  probate  or  to  grant  s  ch  letters  ;  that  the 
will,  or  letters,  or  records,  the  accompanying  copy  of  which 
is  so  anthentioated,  is  or  are  kept  pursuant  to  those  laws,  by 
such  court  or  by  the  officer  who  a  ithenticated  such  copy  ; 
that  the  seal  of  s  :ch  court  or  officer  affixed  to  such  copy  is 
genuine,  and  that  the  officer  making  such  certificate  under 
such  seal  of  such  state  or  territory  Terily  b  lieyes  that  each 
of   the  signatures  attesting  such  copy  is  genuine  ;  and  to 
entitle  any  certificate  concerning  proofs  accompanying  the 
copy  of  the  will  or  of  the  record  so  authenticated,  to  be 
recorded  or  used  in  this  state,  as  provided  in  this  article, 
such  certificate  must  be  under  the  seal  of  the  court  or  officer 
by  which  or  whom  such  will  was  admitted  to  probate,  or 
having  the  custody  of  such  will  or  record,  bud  the  signature 
of  a  judge  or  the  clerk  of  such  conrt,  or  the  signature  of  such 
officer,  authenticated  by  a  certificate  under  such  great  or 
principal  seal  of  such  state  or  te  ritory,  and  the  signature  of 
the  officer  having  the  custody  thereof,  to  the  effect  that  the 
seal  of  the  conrt  or  officer  affixed  to  snch  certificate  concern 
ing  proofs  is  genuine,  and  that  such  officer  making  such 
certificate  under  such  seal  of  so  en  state  or  territory,  verily 
believes  that  the  signature  to  such  certificate  coiiofrning 
proofs  is  genuine.    To  entitle  a  copy  of  a  will  admitted  to 
probate  or  of  letters  testamentary  or  of  letters  of  admin- 
istration granted  in  a  foreign  country,  and  of  the  proofs  or 
of  any  statement  of  the  subRtance  of  the  proofs  of  any  such 
will  ov  of  the  record  of  any  sach  will,  letters,  proofs  or  state- 
ment to  be  recorded  or  used  in  this  state  as  provided  in  this 
article,  sur^h  cr>py  must  be  authenticated  by  the  seal  of  the 
court  or  officer  by  which  or  by  whom  such  will  so  admitted 
to  probate  or  su^h  letters  were  granted  or  having  the  custody 
of  the  same  or  of  the  record  thereof  and  the  signature  of  a 
jnige  of  such  court  or  the  signature  of  such  officer  and  of 
the  clerk  of  such  conrt  or  officer,  if  any;  and  must  be  further 
authenticated  by  a  certiticate  under  tbe  principal  seal  of  the 
department  of  foreign  affairs  or  the  department  of  justice 
of  su  -h  foreign  country  and  the  signature  of  the  officer  wbo 
has  the  custody  of  sucm  seal  to  the  effect  that  the  seal  or 
officer  by  which  or  by  whom  such  will  was  admitted  to  pro- 
bate or  such  Utters  were  granted  was  duly  authorized  by  thO 
laws  of  such  foreign  country  to  admit  such  will  to  probate 
or  to  grant  such  lett  rs;  that  the  will,  letters  or  records,  the 
accouipdU}  ing  copy  of  which  is  so  authenticated  is  or  are 
kept  pursuant  to  those  Liws  by  such  court  or  by  the  officer 
wbo  authenticated  such  co  y  and  that  the  Bid  of  such  court 
or  officer  affixed  to  such  copy  is  genuine.     That  the  officer 
making  such  certificate  unuer  such  seal  of  the  department 
of  foreign  affairs  or  of  the  department  of  justice  of  such 
foreign  country  verily  believes  that  each  of  the  siguatures 
attesting  such  copy  is  genuine  and  the  seal  ot  such  depnrt- 
mentr  of  foreign  allairs  or  department  of  justice  of  such 
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foreign  conDtry  and  the  signature  of  the  officer  haying  the 
custody  of  such  seal  shall  be  attested  by  a  United  States 
consul  and  t>  entitle  any  certificate  oonoemiDg  proofs 
accompaDying  the  copy  of  the  will  or  of  the  record  so 
nnihenticated  tob^  recorded  or  used  m  this  state  as  provided 
ia  this  article,  such  certificate  conoerniog  proofs  must  be 
BimilHrly  authenticated  and  attested. 
§  8706.  [Repealed.] 

TITLE  IV. 

Proceedings   by  or   against   an     executor  or   administrator, 
touching  the  administration  and  settlement  of  the  estate. 

Abticle  1.  Aid,  su]»ervision,  and  control,  of  an  executor  or 
administrator. 
2.  Accounting;  and  settlement  of  the  estate. 

ARTICLE  FIRST. 

Aid,    Sufbbvision,    and    Cohtbol    or    an    Exboutob    ob 

Administratob. 


S  2706.  LUbilitj   of  personi  nn- 
anthorfzed    to    act    as 
executors   or  adminis- 
trators. 
2707.  Pri^ceedlngs    to  discover 

property  withheld. 
2706,  Order;  service  of  citation 
and  order;  officers  who 
may  act  in   surrogate's 
absence. 

2709.  Examination  and  decree. 

2710.  Security   to  prevent    de- 

cree; warrant  to   seize 
property. 

2711.  Inventorj;  appraisers;  ap- 

pointment of  and  ap- 
praisal. 


2712.  Assets;       what      to     be 

deemed. 
2718.  Id. ;  exemption  for  widow 

and  children. 
2714.  Inventory;  contents  of. 

2716.  Id.;  return  of. 
2716  Id;  how  compelled. 

2717.  Sale  of  personal  property 

to  pay  debts  and  lega- 
cies. 

2718.  Ascertainment    of  debts. 

2719.  Payment  of  debts. 

2720.  Apportionment  of  rents, 

annuities     and      divi- 
dends. 

2721.  Payment  of  legacies. 
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8MiM.l43.  §2706-  [-4m'(J  1886,1893.]  Every  person  becomiBg 
83  Hun,  39.  posneased  of  property  of  a  testator  or  intestate,  withoot  be- 
ing thereto  dnly  authorized  as  executor  or  administrator, 
or  without  authority  from  the  executor  or  admioibtrator,  is 
liable  to  account  for  the  full  value  of  such  property  to  every 
person  entitled  thereto,  and  shall  not  be  allowed  to  retain 
or  deduct  therefrom  any  debt  due  to  him. 

25  Hon,  821.  §  2707-  [Am'd  1893.]    An  executor  or  administrator 

DIk  118  may  present  to  the  surrogate's  court,  from   which  letters 

2  Dem.  896.  ^ere  issued  to  him,  a  written  petition,  duly  verified,  setting 

3  Id.  202.  f  >rth,  on  knowledge  or  information  and  belief,  any  facts 
kiK^^'  ^'°*  *®"<1'^  ^^  show  that  money  or  other  per<ional  property 
16  N.  T.  which  should  be  delivered  to  the  petitiouer,   or  included 

suite  B^p.  in  un  inventory  or  appraisal,  is  in  the  possession,  under 
449.    t  e    control    or    within    the    knowledge  or    information 

27^°Y  ^^     ^^    *    person  who    withholds    the  same   from   him ;    or 

State  Bep     ^^^^    refuses    to    impfirt    knowledge   or  information    he 

128.   mny    have    concerning  the    same,    or    to    disclose    any 

77  Htm,  666.  other  fact  which  will  aid  such  (xecutor  or  administrator 
lA  iniikiiig  discovery  of  such  property,  so  that  it  can  not 
be  inveutoried  or  appraised,  and  praying  an  inquiry  re- 
specting it,  and  that  the  person  complained  of  may  be 
cited  t )  attend  the  inquiry  and  be  examined  accordingly. 
The  petition  may  be  accompanied  with  an  affidavit  or  ouier 
evidence,  written  or  oral,  tending  to  support  the  allega- 
tions thereof.  If  the  surrogate  is  satisfifta,  on  the  papers 
so  presented,  that  there  are  reasonable  grounds  for  the 
inquiry,  he  must  issue  a  citation  accordingly  ;  which  may 
be  made  returnable  forthwith,  or  at  a  future  time  fixed 
by  the  surrogate,  and  may  be  served  nt  any  time  before  the 
hearing.  Where  the  person,  or  any  of  the  persons,  to  be 
cited,  does  not  reside,  or  is  not  within  the  county  of  the 
surrogate,  the  citation,  in  the  surrogate's  discretion,  may 
require  him  to  appear  at  a  specified  time  and  place  with- 
in the  county  where  he  resides  or  is  served,  before  a 
judge,  a  justice  of  the  peace,  or  a  referee,  designated  in  the 
citation,  or  before  the  surrogate  of  that  county. 

§  2708.  [Am'd  1893,  1895,  amendmmt  to  take  effect  Jan- 
uary 1,  1896.]  The  surrogate  must  annex  to  or  indorse  upon 
th-i  citation  an  order  requiring  the  party  cited  to  attend,  per- 
sonally, at  the  time  and  place  therein  specified.  The  cita- 
tion and  order  must  be  personally  served,  and  service  there- 
of is  ineffet  tual  unless  it  is  accompanied  with  payment  or 
tender  of  the  sum  required  by  law  to  be  paid  or  tendered  to 
a  witness  who  is  subpoenaed  to  attend  a  trial  in  the  supreme 
court.  A  failufd  to  attend  as  required  by  a  citation  and  or- 
der personally  served,  may  be  punished  as  a  contempt  of  the 
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court.  If  the  Burrognte  is  absent,  the  petition  may  be  pre- 
sented to  the  county  jndge,  the  Bpecial  couuty  judge,  or  the 
special  surrogate,  or  to  a  justice  of  the  supreme  court,  or, 
except  in  New  York  or  Kiugs  county,  to  the  mayor  or  re- 
corder of  a  city  within  the  surrogate's  county.  The  officer 
to  whom  it  is  so  presented  has  the  same  power  as  tbe  sur- 
rogate with  respect  to  all  the  proceeidings  and  must  issub  a 
citation  aod  an  order,  returnable  before  him  as  prescribed  in 
this  and  the  last  st-ction.  He  may  at  any  stage  of  the  pro- 
ceedings make  an  order  transferriug  them  to  the  surrogate, 
who  must  complete  them  in  like  manner  as  if  he  had  ifesned 
the  citation. 

§  2709*  [i4m'r!  1893.]  On  the  attendance  of  a  person 
to  whom  a  citation  is  issued,  as  prescribed  in  this  articlt^,  he  '"^  H'"^-  ^^ 
must  be  s«orn  to  answtr  truly  all  q  estions  put  to  him, 
touching  the  inquiry  prayed  for  in  ihe  petition  ;  and  he 
may  be  examint-d  fully  and  ut  large  re  pecting  property  of 
the  decedent,  or  (f  which  the  decedent  had  possession  at 
the  time  of,  or  within  two  years  before,  his  death.  A  re- 
fusal to  be  Bworu,  or  to  auswer  a  qiKstion  which  the 
officer  conducting  the  examination  determines  to  be 
proper,  is  punishable  by  the  officer  or  rc-feree  con. 
ducting  the  examinntion  in  the  same  manner  as 
a  like  retusal  by  a  witness  subpoenaed  to  attend  a  hearing 
before  t:  e  surrogate.  if  the  person  so  cied  interpope  a 
written  answer,  dnly  verified,  that  he  is  ti  e  own*  r  of  said 
property,  or  entitled  to  the  poKHessiou  thereof,  hy  yirtue 
of  a  lien  ther  on,  or  special  propeity  therein,  the  surro- 
gate must  dismiss  the  procet'dini^s  ns  to  such  property  so 
claimed.  After  the  examination  of  all  the  part  es  cit  d  is 
completed,  if  no  such  answer  is  interposed,  unless  one  or 
more  of  them  give  security  as  prescribtd  in  the  next  section, 
either  party  m  y  produce  further  evid  nee,  in  like  manner 
and  with  like  effect  as  on  a  trial.  Where  it  appears  to  the 
surrogate  or  other  officer  who  isKued  the  citation,  from  the 
examination  and  othtr  test  mony,  if  any,  that  there  is  reason 
to  suspect  that  property  of  the  decedent  is  withheld  or  con- 
cealed by  the  per8on  cited,  he  must,  unless  that  person 
gives  security,  as  prescribed  in  the  next  section,  make  a  de- 
cree, reciting  the  ground  of  making  it,  and  requiring  the  . 
person  cited  to  deliver  possession  of  the  property  to  the 
petitioner,  'ihe  decree  must  specify  the  sum  of  n  oney  or 
desciibe  the  other  property.  Where  it  is  made  by  an  officer, 
other  than  the  surrogate  or  temporary  srrrogate,  it  roust 
be  entered  and  n^  ay  be  enforced  as  a  decree  of  tbe  surrogate's 
court 

§  27 ip.  [Am:d  1881,  1893.]  The  security  to  be  given, 
as  presoiibed  in  the  last  section,  must  be  a  bond  to  the  pe- 
titioner, executed  by  the    erson  cited,  with  such  sureties 
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and  in  snoh  a  penalty  as  the  sarrogate  approyes,  describing 
the  property  or  specifying  the  snm  of  money,  and  condi- 
tioned tnat  the  prinoipHl  m  the  bond  will  pay  to  tbe  obligee 
or  his  successor  the  money,  or  that  he  will  deliver  to  him 
.  the  property,  or  in  default  thereof,  pay  to  the  obligee  the 
fall  value  of  the  property  nnd,  in  either  case,  that  he  will 
pay  all  damages  awarded  against  him  for  withholdiug  the 
property,  wheuevtr  it  is  determined  in  an  action  or  special 
proceeding,  to  bo  brought  by  the  obligee  or  his  successor, 
that  it  belongH  to  the  estate  of  the  decedent.    On  tbe  pre- 
sentation of  such  a  bond,  and  the  payment  of  the  rosts,  if 
any,  which  the  surrogate  or  other  officer  awards  to  the  peti- 
tioner within  such  a  time  as  the  surrogate  or  other  officer 
fixes  for  that  purpose,  an  order  must  be  made,  dismissing 
the  proceedings.  Where  the  decree  requires  the  person  cited 
to  deliver  monev,  disobedience  thereto  may  be  punished  as 
a  contempt  of  the  court.    Where  it  requires  him  to  deliver 
possession  of  other  property,  a  warrant  must  be  issaed,  on 
the  application  <  f  the  petitioner,  directed  to  the  sheriff,  or, 
generally,  to  any  constable  of  the  county,  or  any  marsLal  of 
the  city  where  the  property  may  be  found,  commanding 
him  to  search  for  it;  to  seize  it,  if  it  is  found  in  the  posses  - 
sion  of  the  person  cited  or  his  agent,  or  a  person  deriving 
title  from  him  since  the  presentation  of  the  petition,  and 
for  that  purpose,  if  necessary,  to  break  open  any  house  in 
the  day  time;  to  deliver  the  property  so  seized  to  the  peti- 
tioner; and  to  return  the  warrant  within  sixty  days  there- 
after.   If  tl»e  de«  ree  was  made  by  the  surrogate  or  tempo- 
rary surrogate,  the  warrant  must  be  under  the  seal  of  the 
surrogate's  court;  if  by  any  other  officer,  it  must  be  under 
his  hand  aLd  returnable  before  him.     The  issuiug  of  such 
warrant  does  not  affect  the  power  of  the  court  to  enforce 
the  decree  or  any  part  thereof  by  punishing  disobedience 
thereto. 

145N.Y.640.  5  271 1.  [^m'd  1881,  1893.]  On  the  application  of  an 
iMN.Y.ffiO.  executor  or  administrator,  the  surrogate,  by  writing, 
must  appoint  two  disinterested  appraisers,  as  often  an  may 
be  necessary,  to  appraise  the  personal  property  of  a  de- 
ceased person,  who  shall  be  entitled  to  receive  a  reasonable 
compensation  for  their  services,  to  be  allowed  by  the  surro. 

Sate,  not  exceeding  for  each  the  sum  of  five  dollars  for  each 
ay  actually  employed  in  making  appraisement,  in  addition 
to  expenses  actually  and  necessarily  incurred.  The  number 
of  days*  services  rendered,  and  the  amount  of  such  ex- 

Senses,  must  be  yerified  by  the  affidavit  of  the  appraiser, 
elivered  to  the  executor  or  administrator,  and  adjusted  by 
the  surrogate  before  payment  of  his  fees.  The  executors 
and  administrators,  within  a  reasonable  time  after  qualify- 
ing and  after  giving  a  notice  of  at  least  five  days  to  the  leg- 
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ateeaand  next  of  kin,  residing  in  the  county  where  the 
property  is  sitmited,  and  posting  a  notice  in  three  of  the 
most  public  places  of  the  town,  specifying  the  time  and 
place  at  which  the  appraisement  will  be  made,  must  make  a 
true  and  perfect  iuveotory  of  all  the  personal  property  of 
the  testator  or  intestate;  and  if  in  different  and  distant 
places  two  or  more  such  inventories  as  may  be  necessary. 
Before  making  the  appraisement,  th*)  appraisers  must  take 
and  subscribe  an  oatn,  to  be  inserted  in  tne  inventory,  that 
they  will  truly,  honestly  and  impartially  appraise  the  per- 
sonal property  exhibited  to  them,  according  to  the  best  of 
their  knowledge  and  ability.  They  mast  in  the  presence  of 
such  of  the  parlies  iuterested  as  attend,  estimate  and  ap- 
praise the  property  exhibited  to  them,  and  set  down  etich 
article  se{}arately  with  the  value  thereof  in  dollars  and 
cents,  distinctly,  in  figures  opposite  to  the  articles  respect- 
ively. 

§  2712-  [^m'dl893.]  The  following  shall  be  deemed 
assets  and  go  to  the  executors  or  adminintrators,  to  be  ap- 
plied and  distributed  as  part  of  the  personal  property  of  the 
testator  or  intestate,  and  be  included  in  the  inventory: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year 
to  year;  and  estates  held  by  him  for  the  life  of  another  per- 
son. 

2.  The  Interest  remaining  in  him,  at  the  time  of  his  death, 
in  a  term  of  years  after  the  expiration  of  any  estate  for  years 
therein,  granted  by  him  or  any  other  person. 

3.  The  interest  in  lands  dev'sed  to  an  executor  for  a  term 
of  years  for  the  payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for 
the  purpose  of  trade  or  manufacture,  and  not  fixed  into  the 
wall  of  a  honse  so  as  to  be  essential  to  i's  support. 

5.  The  crops  growing  on  the  land  cf  the  deceased  at  the 
time  of  his  death. 

6.  Every  kind  of  produce  raised  annually  by  labor  and 
cultivation,  except  growinc  grass  and  fruit  ungathered. 

7.  Rent  reserved  to  the  deceased  which  had  accrued  at  the 
time  of  his  death. 

8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  ac- 
count^",  money,  and  bnnk  bills,  or  other  circulating  medium, 
thin^  in  action,  and  stock  in  any  corporation  or  joint-stock 
association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle, 
provisions,  moneys  unpa  d  on  contracts  for  the  sale  of  lands, 
and  every  other  species  of  personal  property  not  hereinafter 
excepted.  Things  annexed  to  the  freehold,  or  to  a  building, 
shall  not  go  to  the  executor,  but  shnll  descend  with  the  frc  e- 
hold  to  the  heirs  or  devisees,  except  such  fixtures  as  are 
mentioned  in  the  fourth  subdivision  of  this  section.    Tho 


Digitized  by  VjOOQ  IC 


308  INVENTORY—EXEilPT  PBOPERTY.        §  2713 

right  of  an  heir  to  any  property,  not  enamerat«d  in  this  sec- 
tion, which  by  the  common  law  wonld  descend  to  him,  is 
not  impaired  by  the  general  terms  of  this  section. 


§  2713.  [Am'd  1893.]  If  a  man  having  a  family  die, 
leaving  a  widow  or  minor  child  or  children  the  following 
articles  shall  not  be  deemed  assets,  bnt  mast  be  included 
and  stated  in  the  inventory  of  the  estate  without  being 
appraised: 

1.  All  spinning  wheels,  weaving  looms,  one  knitting 
machine,  one  sewing  machine,  and  stoves  pnt  ap  or  kept 
for  nse  by  his  family. 

2.  The  family  Bible,  family  pictures  and  school  bookR, 
used  by  or  in  such  family,  and  books  not  exceeding  in  value 
fifty  dollars,  which  were  kept  and  used  as  part  of  the  fam- 
ily library. 

3.  Sheep  to  the  number  of  ten,  with  their  fleeces,  and  the 
yarn  and  cloth  manufactured  from  the  same;  one  cow,  two 
swine,  and  the  pork  of  such  swine,  and  necessary  food  for 
such  swine,  sheep  or  cow  for  sixty  days,  and  all  necessary 
provisions  and  luel  for  such  widow,  child  or  children  for 
sixty  days  after  the  death  of  such  deceased  person. 

4.  All  necessary  wearing  apparel,  beds,  bedsteads  and 
bedding,  necessary  cooking  utensils,  the  clothing  of  the 
family,  the  clothes  of  the  widow  and  her  ornaments  proper 
for  her  station;  one  table;  six  chairs,  twelve  knives  and 
forks,  twelve  plates,  twelve  teacnps  and  saucers,  one  sugar 
dish,  one  milk-^ot,  one  teapot  and  twelve  spoouR,  and  o*ner 
household  furniture  not  exceeding  one  hundred  and  fifty 
dollars  in  value. 

5.  Other  necessary  household  furniture,  provisions  or 
other  personal  property  in  the  discretion  of  the  apprnisers, 
to  the  value  of  not  exceeding  one  hundred  and  fifty  d'lllars. 

Such  articles  and  property  shall  remain  in  the  possession 
of  the  widow,  if  there  be  one,  durin<i'  the  time  she  lives  with 
and  provides  for  such  minor  ch  Id  or  childreu.  If  she 
ceases  so  to  do,  she  shall  be  alb'Wed  to  retain  as  her  own, 
her  wearing  apparel,  her  omamt  nts  an  I  one  bed,  bedstead 
and  the  beading  for  the  same,  aud  tue  property  specified  in 
subdivision  five;  and  the  other  articles  so  exempted  shall 
then  belong  to  such  minor  child  or  children.  If  she  lives 
with  and  provides  for  such  minor  child  or  children  until  it 
or  they  become  of  fall  age  all  the  articles  an«l  property  iu 
this  section  mentioned  shall  belong  to  the  widow.  If  there 
be  a  widow  and  no  minor  child,  all  the  articles  and  prop- 
erty in  this  section  mentioned  shall  belong  to  the  widow. 
If  a  married  woman  die,  leaving  surviving  ner  a  husband, 
or  a  minor  child  or  children,  the  same  articles  and  personfd 
property  shMl  be  set  apart  by  the  appraisers  with  tne  same 
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effect  for  the  benefit  of  such  hnsband  or  minor  ohlld  or 
children. 

§2714.  [4m*(J1893.]  The  inyentory  mast  contain  83 Han,  M, 
a  particular  statement  of  all  bonds,  mortgages,  nott- s  and 
other  secnrities  for  the  payment  of  money  belonging  to  the 
deceased,  known  to  the  execntor  or  administrator ;  with  the 
name  of  the  debtor  in  each  security,  the  date,  the  sum  origi. 
Bally  payable;  the  indorsements  thereon,  if  any,  with  their 
dates  and  the  sum  which,  in  the  judgment  of  the  appraisers, 
is  collectible  on  each  security;  and  of  all  moneys,  whether 
in  specie  or  bank  bills,  or  other  circulating  medium,  belongs 
ing  to  the  deceased,  which  haye  come  into  the  hands  of  the 
execntor  or  administrator,  and  if  none  haye  come  to  hig 
hands,  the  fact  shall  be  stated  in  the  inyentory.  The  nam- 
ing of  a  person  executor  in  a  will  does  not  operate  as  a  dis- 
charge or  bequest  of  auy  just  claim  which  the  testator  had 
against  him;  out  it  must  be  included  among  th':>  credits  and 
effects  of  the  deceased  in  the  i  lyentory,  and  the  executor 
shall  be  liable  for  the  same  as  for  so  much  money  in  his 
hands  at  the  time  the  debt  or  demand  becomes  due,  and 
he  must  apply  and  distribu'e  the  same  in  the  payment  of 
debts  and  legacies,  and  among  the  next  of  kin  as  part  of  the 
personal  property  of  the  deceased.  The  discharge  or  be- 
quest in  a  will  of  a  debt  or  demand  of  the  testator  against 
an  executor  named  therein,  or  against  any  other  person,  is 
not  yaltd  as  against  the  creditors  of  the  deceased;  but  must 
be  construed  only  as  a  specific  bequest  of  such  debt  or  de- 
mand; and  the  amount  thereof  must  be  included  in  the  in- 
yentory and,  if  necessary,  be  applied  in  the  payment  of 
his  debts;  and  if  not  necessary  for  that  purpose,  must  be 
paid  in  the  same  manner  and  proportion  as  other  specific 
legacies.  If  personal  property  not  mentioned  in  any  in- 
yentory come  to  the  possession  or  knowledge  of  an  execu- 
tor or  administrator,  he  must  canse  the  same  to  be  ap- 
praised as  herein  required,  and  an  inyentory  thereof  to  be 
returned  within  two  months  after  the  discoyery  thereof ; 
and  the  making  of  such  inyentory  and  return  may  be  en- 
forced in  the  same  manner  as  in  the  case  of  a  first  in- 
yentory. 

§  2715-  [ilm'd  1893.]  Duplicates  of  the  inyentory  must 
be  made  and  signed  by  the  appraisers,  one  of  which  must 
be  retained  by  the  executor  or  administrator,  and  the  other 
returned  to  the  surrogate  within  three  months  from  the 
date  of  the  letters.  On  returning  such  inyentory,  the  ex- 
ecutor or  administrator  must  take  and  subscribe  an  oath, 
indorsed  upon  or  annexed  to  the  inyentory,  stating  that  the 
inyentory  is  in  all  respects  just  and  true,  Uiat  it  contains  a 
true  statement  of  all  the  personal  property  of  the  deceased 
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which  has  come  to  his  knowledge,  and  portion larly  of  "all 
money,  bank  bills  and  other  oiroolating  mediam  beloogins; 
to  the  deceased,  and  of  all  jnst  claims  of  the  deceased 
against  him,  according  to  the  best  of  his  knowledge.  Any 
one  executor  or  administrator,  on  the  neglect  of  the  others, 
may  return  an  ioyentory ;  and  the  executors  or  admintstra. 
tors  so  neglecting  shall  not  thereafter  interfere  with  the  ad- 
ministration or  have  any  power  over  the  personal  property 
of  the  deceased;  bntthe  execntoror  administrator  so  re- 
tumitig  the  inventory  shall  have  the  whole  administration 
until  the  deUnqnent  return,  and  verify  an  inventory,  in  ac- 
cordance with  the  provisions  of  this  article. 

?  2716.  [Am'd  1S93.1  A.  creditor  or  person  interested  in 
the  estate  may  present  to  the  surrogate's  court  proof,  by  affi- 
davit, that  an  executor  or  adiuinistrator  bus  failed  to  return 
an  inventory,  or  a  sufficient  inventory,  within  the  time  pre- 
scribed by  law  therefor.  If  the  surrogate  is  satisfied  that  the 
executor  or  administrator  is  in  default,  he  must  m  'ke  an 
order,  requiring  the  delinquent  to  return  the  inventory,  or 
a  further  inventory,  or  in  default  thereof,  to  show  cause,  at 
a  time  and  place  therein  specified,  why  he  should  not  be 
attached.  On  the  return  of  the  order,  if  the  delinquent  has 
not  filed  a  sufficient  inventory,  the  surrof^ate  must  issue  a 
warrant  of  attachment  against  him,  on  which  the  proceed- 
ings are  the  same  as  on  a  warrant  issued  for  disobe  lionce 
to  an  order,  as  prescribed  in  title  twelfth  of  chapter  seven- 
teenth of  this  act.  A  fi.  Tson  oomniiited  to  jail  ou  tUe  return 
of  a  warrant  of  attachmeitt,  issued  as  prescribed  in  thi:)  sec- 
tion, may  be  discharged  by  the  surrogjite  or  a  justice  of  Uie 
supreme  court,  on  his  paying  and  delivering,  under  oath, 
all  the  money  and  other  property  of  the  decedent,  and  all 
papers  relating  to  the  estate  under  his  control,  to  th-^  surro- 
gate, or  to  a  person  authorized  by  the  surrogate  to  receive 
the  same. 

9  Miflo.  385,       §2717-    [^m'<il893.]     If  an  executor  or  administrator 
*®*'  discover  that  the  debts  agniust  any  deceased  person  and  the 

legacies  bequeathed  by  him  cannot  be  paid  and  satisfied 
without  a  sale  of  the  personal  property  of  the  deceased,  the 
fsame  sof»ir  asmnybe  necessai^  for  the  payment  of  such 
debts  and  legacies,  must  be  sold.  The  sal^  may  be  public 
or  private,  and  except  in  the  city  of  New  York,  may  be  on 
credit  not  exceeding  one  year,  with  approved  secnritv.  The 
executor  or  administrator  is  not  responsible  for  any  loss 
happening  on  the  sale  when  made  in  good  faith  and  with 
erdinaiy  prudence.  Articles  not  nece-sary  for  the  support 
and  subsistence  of  the  family  of  the  deceased,  or  not  specifi- 
cally bf'queathed,  must  be  first  S3ld;  and  articles  so  be- 
qneathed  must  not  be  sold  until  the  residue  of  the  personal 
CBtate  has  been  applied  to  the  payment  of  debts. 
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§  2718.  [Arn'd  1893.]  The  executor  or  administrator  9  Miao.  385, 
at  any  time  after  the  granting  of  his  letters,  may  insert  a  ^-  ^  .. 
no' ice  once  in  each  week  for  six  months  in  such  n<nvs-  8Mi8c!*577.* 
paper  or  newspapers  printed  in  the  county  as  the  surrog'te  iuN.Y.606. 
directs,  requiring  nil  persons  haying  claims  against  the  de-  83  Hon,  403. 
ceased  to  exhibit  the  same,  with  the  vouchers  therefor,  to  hi  •  ,  JL^'*'*'  ^^^' 
ataplftcetobespecifitdinthenotice,  atorb?fnreadaytherein  ^Hun  313. 
named,  which  must  be  at  least  six  months  from  the  (lay  <^f  the  ' 

first  publication  of  the  notice.  Ti2e  executor  or  administrator 
may  require  satisfactory  vouchers  in  support  of  any  clnim 
presented,  and  the  affidavit  of  the  claimant  that  the  claim 
is  justly  due,  that  no  payments  have  been  made  thereon, 
and  tuat  there  are  no  ofEsets  against  the  same  to  the  knowl- 
edge of  the  claimant.  If  the  executor  or  administrator 
doubts  the  justice  of  any  such  clnira,  he  may  enter  into  an 
agrtement  in  writi?  g  with  the  claimant  to  refer  the  mat- 
ter in  controversy  to  one  or  more  disinterested  per  ons,  to 
be  approved  by  the  surrogate.  On  filing  such  agreement 
and  approval  in  the  office  of  the  clerk  of  the  supreme 
court  i  I  ttie  county  in  which  the  parties  or  ( ither  of  them 
reside,  an  ordt  r  »>hall  be  entered  by  the  clerk  referring  the 
matter  in  rontroversy  to  the  person  or  persons  so  selected. 
On  the  entry  of  such  order  the  proceeding  sh.dl  become 
an  action  in  the  supreme  court  The  same  proceedings 
shall  be  had  in  all  respect^,  the  referees  shall  have  the 
same  powers,  be  entitled  to  the  same  compensation,  and 
subject  to  the  same  control  an  if  the  reference  had  been 
made  in  an  action  in  which  such  court  might,  by  law,  di- 
rect a  refHrence.  In  determining  the  question  of  costs  the 
referee  shall  be  governed  by  sections  eighteen  hundred  and 
thirty-five  and  eighteen  hundred  and  thiity-»«ix  of  this  act. 
Judgment  may  be  entered  on  the  report  of  the  referee  and 
such  judgment  shall  be  valid  and  efifeciual  in  all  respects 
as  if  the  same  had  been  rendered  in  a  Kuit  commenced  by 
the  ordinary  process,  and  the  practice  on  appeal  therefrom 
shall  be  the  same  as  in  other  civil  actions.  If  a  suit  be 
brought  on  a  cldim  which  is  not  presened  to  the  execu- 
tor or  administrator  within  six  months  from  the  first  pub- 
lication of  such  notice,  the  executor  or  adminiHtrator  shall 
not  be  chargeable  for  any  assets  or  moneys  that  he  may 
have  paid  in  satisfaction  of  any  lawful  claims,  or  of  any  lega- 
cies, or  in  making  distribution  to  the  next  of  kin  before 
such  suit  was  commenced. 

5  2719-  [^m'd  1893.]  Every  executor  and  adminis-  144N.Y.472. 
trator  munt  proceed  with  diligence  to  pay  the  debtjs  of  the  ^^'*'*»  ^» 
deceased  according  to  the  following  order:  ^^* 

1.    Debts  entitled  to  a  preference  under  the  laws  of  the 
United  States. 
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2.  Taxes  assessed  on  the  property  of  the  deceased  pre- 
Tions  to  his  death. 

3.  JudsfmeDts  docketed,  and  decrees  entered  aj^ainst  tbe 
deceased  according  to  the  priority  thereof  respectiyely. 

4.  All  recognizances,  bonds,  sealed  instrnments,  notes, 
bills  and  unliquidated  demands  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt 
oyer  other  debts  of  the  same  class,  except  those  specified  in 
the  third  cIhrs.    A  debt  due  and  payable  shall  not  be  en- 
titled to  a  preference  over  debts  not  due.    The  commence- 
ment of  a  suit  for  the  recovery  of  a  debt  or  tbe  obtaining  a 
j  ndgment  thereon  against  the  executor  or  admiuisirator  shall 
not  enti'le  such  debt  to  preference  over  others  of  the  same 
cloBH.    Debts  not  due  may  be  paid  according  to  the  class  to 
which  they  belong,  after  deducsting  a  rebate  of  legal  interest 
on  the  sum  paid  for  the  unexpired  term  of  credit  withont 
interest.    An  executor  or  administrator  shall  not  satisfy  his 
own  debt  or  claim  out  of  the  property  of  the  deceased  until 
proved  to  arid  allowed  by  the  surrogate;  an  J  it  nhall  not 
have  preference  over  others  of  the  same  class.    Preference 
may  be  given  by  the  surrogate  to  rents  due  or  accruing  on 
leases  held  by  the  testat  ir  or  intestate  at  the  time  of  his 
death,  ovt  r  debts  of  the  fourth  class,  if  it  appear  to  his  sat- 
infaction  that  such  preference  will  benefit  the  estate  of  the 
testator  or  intestate.    The  surrogate  may  authorize  the  exec- 
ntor  or  administrator  to  compromise  or  compound  a  debt  or 
claim,  on  fipplication,  and  for  good  and  sufficient  cause 
shown,  aad  to  sell  at  public  auction,  on  such  notice  as  the 
surrogate  prescribes,  any  uncollectible,  stale  or  doubtful 
debt  or  claiuar  belonging  to  the  estate;  but  any  party  inter- 
ested  in  the  final  settlement  of  the  estate  may  show  on  such 
settlement  that  such  debt  or  claim  wasfranduleutly  or  negli- 
gently compromised  or  compounded. 

§  2720-  1  ^wi*d  1893.]  All  rents  reserved  on  any  lease 
made  after  June  seventh,  eighteen  hundred  and  seventy- 
five,  and  all  annnities,  dividends  and  other  payments  of 
every  description  made  payable  or  becoming  due  at  fixed 
periods  under  any  instrument  executed  after  such  date, 
or,  being  a  last  will  and  testament  that  takes  effect  after 
such  date,  shidl  be  apportioned  so  that  on  the  death  of 
'  any  person  interested  in  such  rents  annuities  dividends 
or  other  such  payments,  or  ia  the  estate  or  fund  irom,  or 
in  respect  to  which  the  same  issues  or  is  derived,  or  on  the 
determin-^tion  by  any  other  means  of  the  interest  of  any  such 
person,  he,  or  his  executors,  administrators  or  assif^as 
shall  be  entitled  to  a  proportion  of  such  rents,  anuuitie<t, 
dividends  and  other  payments,  according  to  the  time  which 
shall  have  elapsed  from  the  commencement  or  last  period 
of  payment  thereof,  as  the  case  may  be,  including  the  day 
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of  the  death  of  snoh  person,  or  of  the  determination  of  his 
or  her  Interest,  after  making  allowance  and  deductions  on 
aooonnt  of  chfurges  on  such  rents,  annoities,  dividends  and 
other  payments.  Every  such  person  or  bis  executors,  ad- 
ministrators or  assigns  shall  have  the  same  remedies  at  law 
and  in  equity  for  recovering  such  apportioned  parts  of  snoh 
rents,  annuities,  dividends  and  other  pnyments,  when  the 
entire  amount  of  which  such  apportioned  parts  form  part, 
become  due  and  payable  and  not  before,  as  he  or  they  would 
have  had  for  reoovering  and  obtaining  such  entire  rents,  an- 
nuities, dividends  and  other  payments,  if  entitled  thereto; 
but  tho  persons  liable  to  pay  rents  reserved  by  any  lease  or 
demise,  or  the  re  *1  propertv  comprised  therein  shall  not  be 
reported  to  for  such  apportioned  parts,  but  the  entire  rents 
of  which  such  apportioned  parts  form  parts,  mnst  be  col- 
lected and  recovered  by  the  person  or  persvius  who,  but  for 
this  section,  or  ehapter  five  hundred  and  forty  two  of  the 
lawii  of  eighteen  hundred  And  sevens-five,  would  have  been 
entitled  to  the  entire  rents;  and  such  portions  shall  be  re- 
coverable from  such  person  or  persons  by  the  parties  en- 
titled to  the  same  under  this  section.  This  section  shall  not 
apply  to  any  case  in  which  it  shall  be  expressly  stipulated 
that  no  apportionment  be  made,  or  to  any  sums  made  pay- 
able in  pohcies  of  insurance  of  any  description. 

§  2721.  [Am*d  1893.]  No  legacy  shall  be  paid  by  any 
executor  or  administrator  until  after  the  expiration  of  one 
year  from  the  time  of  granting  letters  testamentary  or  of 
administration,  unless  directed  by  the  will  to  be  sooner 
paid.  If  directed  to  be  sooner  paid,  the  executor  or  adminis- 
trator may  require  a  bond,  with  two  sufficient  sureties,  con- 
ditioned, that  if  debts  against  the  deceased  duly  appear, 
and  there  are  not  other  assets  to  pay  the  same,  and  no 
other  assets  sufficient  to  pay  other  legacies,  then  the  legatees 
will  refund  the  legacy  so  paid,  or  such  ratable  portion 
thereof  with  the  other  legatees,  as  may  be  necessary  for  the 
payment  of  such  debts,  and  the  proportional  parts  of  such 
other  legacies,  if  there  be  any,  and  the  costs  and  charges  in- 
curred by  reason  of  the  payment  to  such  legatee,  and  that 
if  the  probate  of  the  will,  under^ which  snch  legacy  is  paid, 
be  revoked,  or  the  will  declared  void,  that  such  legatee  will 
refund  the  whole  of  such  legacy,  with  interest,  to  the  executor 
or  administrator  entitled  thereto.  After  the  expiration  of  one 
year  the  executors  or  administrators  muftt discharge  the  spe- 
cific legacies  bequeathed  by  the  will  and  pay  the  general  lega- 
cies, if  th^re  be  assets.  If  there  are  not  sufficient  assets,  then 
an  abatement  of  the  general  legacies  must  be  made  in  equal 
proportions.    Such  payment  shall  be  enforced  by  the  surro- 

fate  in  the  same  manner  as  the  return  of  an  invent-  ry,  and 
y  a  suit  on  the  bond  of  such  executor  or  administrator,  ^ 
whenever  directed  by  the  surrrogate. 
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ARTICLE  SECOND. 

AOOOUNTINO;  AND  SsTTLBMENT  OF  THE  E8TA.TX. 

I  3732.    Petition  to  compel  paj-       S  3783.    Distribntioii;  order  of. 
ment  of  debt  or  legRoy ;  2733.    AdTaocementa. 


hearing:  decree.  2734.    Married  women; 

2723.  Decree  for  payment  of  of. 

debtor  legacy,  onglv-  2735.    Bepealed. 

ing  security.  2736.    Bepealed. 

2724.  Proceedings  for  neglect  2737.    Bepealed. 

to   set  apart    exempt  2738.    Bepealed. 

property.  2739.    Bei>ealed. 

2725.  Intermediate      account-  2740.    Itepealed. 

ing.  2741.    Bepealed. 

2726.  Judicial  settlement  of  ao-  2742.    Effect  of  judicial  Mttle- 

count;   when  may   be  ment  of  account, 

required.  2743.    Decree  for  payment  and 

2727.  Citation :     order   to   ac-  distribution. 

count  and  proceedings  2744.    Id.;  when  specific  prop- 
thereon,  erty  may  be  delivered. 

2728.  Executors,  etc.,  maypeti«  2745.    Id.;  when  money  may  be 

tion  for  judicial  settle-  retained. 

ment; citation  thereupon.  2746.    Id.;  share  of  infant. 

2729.  Affidavit     to      account;  2747.    Legacy,  etc.,  to  unknown 

Touchers;  examination  person  to  be  piUd  into 

of  accounting  party  State  treasury. 

2730.  Commissions  of  executor  2748.    When  legacy,  etc..  to  be 

or  administrator.  paid  to  county    treaa< 

2731.  Determination  of  claims  urer. 

by  surrogate;  suspen« 
sion  of  statute  of  limi- 
tations. 

iDJm.'jw?  §  2722.  [Am'd  1893.]    In  either  of  the  foIloMng  cases 

2  Id.,  221  a  petition  may  be  presented  to  the  surrogate's  court,, pray- 

1  T**'  ^Qft  ^"^  ^^^^  *  decree,  directing  an  executor  or  administrator  to 

27  Hun  677  ^^^  *^®  petitioner's  claim,  and  that  he  be  cited  to  show 

81  Id.,  176. '  ca^ise  why  such  a  decree  should  not  be  made: 

1  <>nn.  172.  i,    gy  a  creditor,  for  the  payment  of  a  debt,  or  of  its  just 

98  N.'?.*342.'  proportional  part,  at  any  time  after  six  months  ha^e expired 

8  N.Y.  Supp.  since  letters  were  granted. 

^^  Y  2.    By  a  person  entitled  to  a  legacy,  or  any  other  pecani- 

StateBep.  ^^J  provision  under  the  will,  or  a  distributive  share,  for  the 

987!  payment  or  satisf  iction  thereof,  or  oC  its  just  proportional 

6  Bedf.  312.  part,  at  any  time  after  one  year  has  expired  since  letters  were 
*^^^'^"i8.  granted. 

31  Hun.  176.'  On  the  presentation  of  such  a  petition,  the  surrogate  must 
*^™'|2i.  issue  a  citation  accordingly;  and  on  the  return  thereof,  he 
^  Hun,  125.   ™u^^  make  buch  a  decree  in  the  premises  as  justice  requires. 

4  Dem.  346. '   But  in  either  of  the  following  cases  the  decree  must  dismiss 

5  Id.  285.  the  petition  without  prejudice  to  an  action  or  an  account- 
*^^*p  ^.**  ^'^^*  *"  behalf  of  the  petitioner: 

l5CiT.  Pro.        1.    Where  an  executor  or  administrator  files  a  written 
395^'  ft'^'*^®^!  ^^^7  ▼erifi©  i,  setting  forth  facts  which  show  that  it 

7  MUo  aeb-  ^^  doubkf  al  whether  the  petitioner's  claim  is  valid  and  legal, 
981. 
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and  denyiDg  its  validity  or  legality,   absolntely,  or  on  in- 
formation uud  belief. 

2.  Where  it  is  not  proTcd,  to  t^ie  satisfaction  of  the  surro- 
gate that  there  is  money  or  other  personal  property  of  the 
estate,  apphcable  to  the  payment  or  satisfaction  of  the 
petitioner's  claim,  and  wbich  may  be  so  appiied,  without 
injariunsly  affectiog  the  rights  of  others  entitled  to  priority 
or  eqaahty  of  payment  or  satisfaction. 

§  2723.   [^m*dl893.]  In  a  case  spec  fied  in  subdivision   6Redf.lW» 
second  of  the  last  section,  the  surrogate  may,  iu  his  dis-   JJ^^^Js*^' 
cretion,  entertain  the  petition,  at  any  time  aftrr  letters  are   sN.Y.ttnpp. 
panted,  althou^^h  a  year  has  not  expired.    In  buch  a  case,  if  875. 
it  appars,  on  the  return  of  the  ciia  ion,  that  a  Jecree  for  2^J?"^'1I^ 
payment  may  be  made,  as  prescribed  in  the  last  section  ;  JgJ^"  ^ 
and  that  the  amount  of  money  and  the  value  of  the  other 
property  in  the   hands  of  the    executor'  or    admiuistrntor 
applicable  to  the  payment  of  debts,  1  gacies  and  expenses, 
exceed,  by  at  least  one-tliird,  the  amount  of  all  known  debts 
and  claims  against  the  estate,  of  all  legacies  which  are  en- 
titled to   priority  over    the  petitioners    claim  and  of   all 
legacies  or  distributive  shares  of  the  same  class;  and  that 
the  payment  or  s  itisfaction  of  the  lega<-y,   pec  miary  pro- 
vision or  distributive  Mhare,  or  some  p  irt  thereof,  is  neces- 
sary  for  the  support  or  education  of  the  petitioner ;  the  sur- 
rogate  may,    in  his  discretion,    make  a   decree    directing 
payment  or  satisfaction  accordingly,  on  the  filing  of  a  bond, 
approved  by  the  sui-rogate,  condiiioned  as  prescribed  by 
law,  with  respect  to  a  bond  which  an  executor  or  an  odminis- 
trator  with  the  will  annexed,  may  require  from  a  legatee, 
on  payment  or  satisfaction  of  a  legacy,  before  the  expira- 
tion of  one  year  from  the  time  when  letters  were  issued, 
pursuant  to  a  direction  to  that  effect  contained  in  the  will. 

§  2724-  [Am'd  1881,  1893.]  Where  an  executor  or  ad- 
ministrator has  failed  to  set  apart  property  for  a  surviving 
husband,  wife  or  child,  as  prescribed  by  law,  the  person  ag- 
giieved  mav  present  a  petition  to  the  surrogate's  court, 
setting  forth  the  f  lilure  and  praying  for  a  decree,  requiring 
such  executor  or  administrator  to  set  apart  the  property  ac- 
cordingly; or,  if  it  has  I  een  lost,  injared  or  di.s nosed  of,  to 
pay  the  value  thereof,  or  the  amount  of  injury  thereto,  and 
that  he  be  cited  to  show  causo  why  such  a  decree  should  not 
be  m  ide.  If  the  surrog  ite  is  of  the  opinion  that  sufficient 
cause  is  shown,  he  roust  is^ue  a  citation  accordingly.  On 
the  return  of  the  citation,  the  surrogate  must  make  such  a 
decree  in  the  premises  as  jns'.ice  requin  s.  In  a  proper  case, 
the  decree  may  reqmre  the  executor  p*^rson  illy  to  pay  the 
value  of  the  property,  or  the  amount  of  the  inj  ury  thereto.  Tha 
decree,  made  on  a  judicial  settlement  of  the  account  of  an 
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executor  or  administrator,  maj  award  to  a  snrTiTing  hus- 
band, wife  or  child,  the  same  relief  which  may  be  awarded 
in  his  or  ber  favor,  on  a  petition  presented  as  prescribed  in 
this  section. 

4iiedf.8M.        §2725      [Am*^  1893.1    An  executor  or  administrator  at 
l'*-^-  a-jy  lime,   may  volnntanly   file  in  the   surrogate's    office 

Bui!  87        ^^  intermediate  account,  and  the  vouchers  in  support  of  the 
4ld.M.  '       same     In  either  of  the  following  cases  the  surrogate  may, 
8  App.  Div.  in  his  discretion,  make  an  order,  requiring  an  executor  or 
?f  «.     —    administrator  to  render  an  intermediate  account : 
16MU0.666.        1     TO-.  1-     X-         ^  :i  'L^ 

1.  Wliere  an  application  for  an  order,  permitting  an  exe- 
cution to  issue  on  a  judgment  against  the  executor  or  ad- 
ministrator, Las  been  made  by  the  judgment  creditor,  as  pre- 
scribed in  section  eighteen  hundred  and  twenty-six  of  this 
a.t. 

2.  On  the  return  of  a  citation,  issued  on  the  petition  of  a 
j'udgment  creditor,  praying  for  a  decree,  granting  leave  to 
issue  an  execution  on  a  ju  Igment  rendered  against  the  de- 
cedent in  his  lifetime,  as  prescribed  in  section  thirteen  hnn- 
dr 'd  and  eigbty-one  of  this  act 

3.  On  the  return  of  a  citation,  issued  on  the  petition  of  a 
creditor,  or  person  entitled  to  a  legacy,  or  other  pecuniary 
provision,  or  a  distributive  share,  praying  for  a  decree 
directing  payment  thereof,  as  prescribed  in  section  twenty- 
seven  hundred  and  twenty-two  of  this  act. 

4.  Where  eighteen  months  have  elapsed  f>ince  letters  were 
issued,  and  no  special  proceeding,  on  a  petition  for  a  judicial 
settlement,  of  the  executor's  or  administrator's  account  is 
pending. 

U7N.T.378.  §2726.  [^m'dl893.]  In  either  of  the  following  cases, 
the  surrogate's  court  may,  from  time  to  time,  compel  a 
judicial  settlement  of  the  account  of  an  executor  or  ad- 
ministrator: 

1.  Where  one  year  has  expired  since  letters  were  issued  to 
him. 

2.  Where  letters  issued  to  him  have  been  revoked,  or,  for 
any  otber  reason,  his  powers  have  ceased. 

3.  Where  a  decree  for  the  disposition  of  real  property ,- 
or  of  an  interest  in  reid  property,  has  been  made,  as  pre- 
scribed in  title  fifth  of  this  chapter,  and  the  property,  or  a 
part  thereof,  has  been  disposed  of  by  him  pursuant  to 
the  decree. 

,  4.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of 
the  decedent  s  real  property,  or  the  rents,  profits  or  pro- 
ceeds thereof,  pursuant  to  a  power  contained  in  the  dece- 
dent's will,  where  one  year  has  elapsed  since  letters  were 
issued  to  him.    The  surrogate's  court  may  compel  a  judicial 
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settlement  of  the  acootmt  of  a  temporary  administrator  at 
any  time.  It  may  also  comi>el  a  jndicial  settlement  of  the 
aocotint  of  a  freeholder,  appointed  to  dispose  of  a  decedent's 
real  property,  or  interest  m  real  property,  as  prescribed  in 
title  nf th  of  this  chapter,  in  like  manner  as  w  here  the  same 
has  been  disposed  of  by  the  execntor  or  administrator. 

§  2727-  [Am'd  1893.]  A  petition,  praying  for  the  jn-  SR«df.  43i, 
dicial  settlement  of  an  account,  and  that  the  execntor  or  iPfB*  ^^ 
administrator  be  cited  to  show  oanse  why  he  should  nt  t  33  hq^  448 
render  and  setUe  his  acoonLt,  may  be  presented,  in  a  case  4l>em.*3«6.' 
prescribed  in  the  last  section,  by  a  creditor  or  a  person  in-  Id.  646. 
terested  in  the  estate  or  fnnd,  including  a  child  bom  after  **g¥:J*« 
the  making  of  a  will;  or  by  any  person,  in  behalf  of  an  in-  7^; 

fant  so  interested:  or  by  a  surety  in  the  official  bond  of  the  119  N.  T.  as! 
person  reqaired  to  account,  or  the  legal  representatiye  of  >  Mooth.  L. 
such  a  surety.    On  the  presentation  of  such  petition,  a  ci-    fi^^j^^y  38 
tation  must  be  issued  accordingly;  except  that  in  a  case  4  Bedf.Vss! 
specified  in  subdivision  first  of  the  last  section,  if  the  peti-  15  Misc.  5t6, 
tion  is  presented  within  eighteen  months  after  letters  were  ^^S- 
issued  to  the  executor  or  administrator,  tbe  surrogate  moy 
entertain  or  decline  to  entertain  it,  in  Mh  discretion.    On  the 
return  of  a  citation  issued  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  if  the  executor  or  admin- 
istrator ifuls  either  to  appear,  or  to  show  good  cause  to  the 
contrary,  or  to  present  in  a  proper  case,  a  petition  os  pre- 
scribed in  the  next  section,  an  order  must  be  made,  direct- 
ing  him  to  account  within  such  a  time,  and  in  such  n  manner 
as  the  surrogate  prescribes,  and  to  attend,  from  time  to 
time,  before  the  surrogate,  for  that  purpose.    The  executor 
or  administnitor  is  bound  by  such  an  order,  without  service 
thereof.    If  he  disobeys  it  the  surrogate  may  issue  a  warrant 
of  attachment  a}.ainst  him,  and  his  letters  may  be  revoked, 
as  where  a  warrant  of  atttchment  is  issned  to  compel  there- 
tnrn  of  an  inventory.  If  it  appears  thnt  there  is  a  surplus,  dis 
tril'Utable  to  creditors  or  persons  interested,  the  sr.rrogate, 
at  any  time,  may  issue  a  supplemental  citation,  directed  to 
the  persons  who  mnst  be  cited,  on  the  petition  of  an  ex- 
ecutor or  administrator  for  a  judicial  settlement  of  his  ac 
count,  and  requiring  them  to  attend  tbe  accounting.    On^ 
the  return  of  a  citation  issued  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  if  one  year  has  expired 
since  letters  were  issued  to  the  executor  or  administrator, 
he  may  present  a  petition  as  prescribed  in  the  next  sec.ion. 
A  citation  issned  on  such  a  petition  need  not  be  directed  to 
the  petitioner  in  the  special  proceeding  pending  against  the 
executor  or  administrator;  but  the  heanng  of  that  proceed- 
ing must  be  adionmed  until  the  return  of  the  citation  so 
issued,   when  the  two  proceedings  must  be  consolidated. 
The  consolidation  does  not  affect  any  power  of  tbe  surro- 
gate, which  might  be  exercised  in  either  proceeding. 
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§  2728,  lAm'd  1893,  1894,  1895.]  In  either  of  the  foUow- 
lCk>nn.436.  UQg  cases  an  extcutor  or  adminietrator  may  present  to  the 
22  A.  y*  surrogate's  court  his  account  and  a  written  petition,  duljr 
StoteBep.  verifieid,  ])ra\  ing  that  bia  account  may  be  judioiully  ficttled; 
86  Hon  300*  ^^^  ^^  ^^^  sureties  in  his  official  boml  cr  the  le($al  repra- 
a  App.'Div.  SQ^tatiyes  of  such  surety  aud  all  creditors  or  persons  claim- 
»60.  *  *  ill g  to  be  creditors  of  the  decedent,  except  such,  as  by 
^.y.Supp.  vouchers  annexed  to  the  account  filed,  appear  lo  hare  been 
*  pui't  and  the  decedent's  husband  or  "wife  next  of  kin  and  leg- 

atees, if  any ;  or,  i  f  ( ither  of  those  peiRons  has  died,  his  execD  tor 
or  ad  idnistrator, if  any,  may  be  cited  to  attend  the  settle  ment : 
1.  Where  one  year  has  elapsed  since  letters  were  issued  to 
such  executor  or  administrator. 

25.  Where  notice  requiring  all  persons  having  claims  against 
the  deceased  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  such  execu((r  or  administrator  has  been  duy  published 
aocordiug  to  law.  If  one  of  two  or  more  co-executors  or  co- 
adminihtraiors  presents  his  account  and  a  p.  tition  for  a  judi- 
cial settlement  of  his  separate  account,  it  must  prny  that  his 
co-executors  or  co- administrators  may  also  be  cited.  Upon 
the  presentation  of  account  and  a  peition,  as  prescribed  in 
this  section,  the  surrogate  must  is^ue  acibition  ac<}ording)y. 
On  the  return  of  a  citation  issued  as  prescnbed  in  this  sec- 
tion the  surrogate  must  take  the  account,  and  hear  the  alleg- 
ations and  proofs  of  the  parties  respecting  the  same.  Any 
prtrty  mHy  contest -the  account,  with  respect  to  a  matter  af- 
fecting his  interest  in  the  settlement  and  distribution  of  the 
estate.  And  any  pariy  may  contest  an  intermediate  nocoant 
rendered  under  section  twenty-seven  hundred  and  twenty- 
five  of  this  act  in  case  the  same  shall  not  be  consolidated 
pursuant  to  section  twenty-seven  hundred  and  twenty-seven 
of  this  act.  A  creditor,  or  pei  son  interested  in  the  estate, 
although  not  citt-d,  is  entit  ed  to  appear  on  the  hearing,  and 
thus  make  himself  a  party  to  the  proceeding.  When  letters 
issued  to  an  executor  or  administrator  have  been  revoked, 
he  may  present  to  the  sarrogate's  court  a  wiitten  petition, 
duly  verified,  praying  that  Lis  account  be  judicially  settled, 
and  that  his  successor,  if  a  successor  has  been  appointed, 
and  the  other  persons  specified  in  this  section  be  cited  to 
attend  the  settlement. 
«Dem.26.  §  2729.  \AftCd  1893.1  To  each  account  filed    with   the 

18  N  Y.         surrogate,  as  prescribed  in  this  article,  must  be  appended 
SUteBop.   ^]je  affidavit  of  the  accounting  party,  to  the  effect  that  the 
Id.  812.  account  contains,  according  to  the  be^t  of  his  knowledge 

6  Bedf!  «78.  and  belief,  a  full  and  true  statement  of  all  his  receipts  and 
disbursements  on  account  of  the  estate  of  the  decedent,  nnd 
of  all  money  and  other  property  belonging  to  the  estate, 
which  have  come  to  his  hands^  or  been  received  by  any  other 
person,  by  his  order  or  authority,  for  his  use.  and  that  be 
does  not  know  of  any  error  or  omission  in  the  account,  to 
the  prejudice  of  any  creditor  of,  or  pers  >n  interes  e  1  in,  the 
estate  of  the  decedent.  On  an  accounting  by  an  executor  or 
administrator,  the  accounting  party  must  ])roduce  and  file  a 
Toucher  for  every  payment,  except  in  one  of  following  cases : 
1.  He  may  be  allowed,  without  a  voucher,  any  proper  item 
€f  expenditure,  not  exceeding  twenty  dollars,  if  it  is  san- 
ported  by  his  own  uncontradicted  oath,  stating  positively 
the  fact  of  payment,  and  specifying  whf n  and  to  whom  the 
payment  was  made,  but  all  the  items  so  allowed  agaiostau 
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estate,  on  all  the  aoooaniingsof  all  the  execnfcors  oradminis* 
trators  shall  not  exceed  five  hundred  dollars. 

2.  If  he  proTes,  by  his  own  oath  or  another's  testimony, 
that  he  did  not  take  a  voucher  w  h<rn  he  made  the  payment, 
or  that  the  youcher  then  taken  by  him  has  been  lost  or  de- 
stroyed, he  may  be  allowed  any  item,  the  paym<  nt  of  which 
he  satisfactorily  proves  by  the  tes'incoDv  of  the  person  to 
whom  he  made  it;  or,  if  that  person  is  dead  or  cannot,  alter 
diligent  search,  be  found,  by  any  competent  evidence  other 
thnn  his  own  oath  or  that  of  his  wife.  But  an  allowance 
con  not  be  made,  as  specified  in  this  section,  unless*  the  snr- 
rog.ite  is  satisfied  that  the  charge  is  correct  and  jnst.  The 
Bnrro^nte  may,  at  any  time,  make  nn  order  reqniiing  the  ac- 
conntmg  partv  to  make  and  file  his  account,  or  to  attend 
and  be  examined  nnder  oath,  touching  his  receipts  nnd 
disbiirsemetlts,  or  touching  any  other  matter  lelating  to  his 
administration  of  the  estate,  or  any  act  done  by  him  nnder 
color  of  his  letters,  or  after  the  decedent's  death  nnd  before 
the  letters  were  issued,  or  touching  any  perbonjil  property 
owned  or  held  by  the  decedent  at  the  lime  of  his  death.  No 
profit  shall  be  made  by  an  executor  or  adiuinistrator  by 
the  Incrense,  nor  shall  he  sustain  any  loss  by  the  decrease, 
without  his  fault,  of  any  part  of  the  estate  ;  but  he  shall  ac- 
count for  such  increase,  and  be  allowed  for  huch  dei^ease  on 
the  settlement  nf  his  accounts.  On  the  judicial  settlement 
of  the  account  of  an  executor  or  administiator,  the  surrogate 
may  allow  the  aocountin^  party  f'-r  property  of  the  dece- 
dent perished  or  lost  without  the  fault  of  the  accounting 
party. 

§  2780.     [Am'd  1881,  1893, 1895,  amendment  to  take  effect  4  0iv.Pro. 
Septembtr  l.lSdb.]     On  the  settlement  of  the  account  of  an   308. 
executor  or  administrator,  the  surrogate  muht  allow  to  bim    1  Conn.  13a 
for  his  services,  and  if  there  be  more  than  one,  apportion   ij^^i^* 
among  them  according  to  the  services  rendered  by  them  re-   q  32 
spectively,   over  and  abov^  his  or  their  expenses:      For   4Bedf.  806. 
receiving  and  paying  out  all  sums  of  money  not  exceeding 
one  thousand  dollars,  at  the  rate  of  five  per  centum.    For 
receiving  and  paying  out  any  addition  d  sums  not  amount- 
ing to  more  than  ten  thousand  dollars,  at  the  rate  of  two  and 
one  halfpercentum.  For  allsums above  eleven  thousand  dol- 
lars, at  the  rate  of  one  per  centum.    In  all  cases  such  allow- 
ance must  be  made  for  their  necessary  expenses  actually 
paid  l»y  them  as  appears  just  and  reasonable.    If  the  value 
of  the  personal  property  of  the  decedent  amounts  to  one 
hundred  thousand  dollars  or  more,  over  all  Lis  debts,  each 
executor  or  administrator  is  entitled  to  the  full  compensa- 
tion on  principal  and   income  allowed  herein  to  a  sole 
executor  or  administrator,  unless  theie  are  more  than  three, 
in  wbicli  c.-ise  the  compensation  to  which  thne  wuuld  be 
entitled  must  be  apportioned  among  them  according  to  the 
services  rendered  by  them  respectively,  and  a  like  appor- 
tionment shall  b3  made  in  all  case^  wh<-re  thtreihailbe 
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more  than  one  executor  or  administrator.  Where  the  wUI 
provides  a  specifia  compensation  to  an  executor  or  adminis- 
trator lie  is  not  entitled  t  >  any  allowunces  for  his  services, 
unless  by  a  written  instrument  filed  with  the  surrogate,  he 
renounces  the  specific  compensation.  Where  successive  or 
different  letters  are  issued  to  the  same  person  on  the  estaU 
of  the  same  decedent,  including  a  case  where  letters  testa- 
mentary, or  letters  of  general  adminibtration,  are  issued  to  a 
person  who  has  been  previously  appointed  a  temporarj  ad- 
ministrator, he  is  entitled  to  compensation  in  one  capacity 
only,  at  his  election,  except  that  where  he  has  received 
compensation  io  one  capacity  he  is  entitled  to  the  exv  es-s,  if 
any,  of  the  compensation  allowed  by  law,  ab1>ve  the  sum 
which  he  has  already  received  in  the  other  capacity. 

§  2781.  [Am'd  1393,  1895,  amendment  to  take  ^eci 
Sepiember  1, 1895.]  On  the  judicial  settlement  of  the  ac- 
count of  an  executor  or  administrator  he  may  prove  an  j  debt 
A  Civ.  Pro.  owing  to  him  by  the  decedent.  Where  a  contest  arises 
fSe  71  hetween  the  accounting  party  and  any  of  the  other 
S2  Huii.  690.  pai^ties  respecting  property  alleged  to  belong  to  the  e^tat^ 
5D«in.S83.*  but  to  which  the  accounting  party  lays  claim,  either 
individually  or  as  the  representative  of  the  estate ;  or 
respecting  a  d  bt  alleged  to  be  due  by  the  accounting 
party  to  the  decedent,  or  by  the  decedent  to  the  accountmg 
party  the  contest  must,  except  where  the  claim  is  made  in  a 
representative  capacity,  in  which  case  it  mav,  be  tried  and 
determined  in  the  same  manner  as  any  otherissue  arising  in 
the  surrogate's  court.  From  the  death  of  the  decedent  until 
the  firstjudicial  settlement  of  the  accounts  of  the  executor 
or  administrator  the  running  of  the  statute  of  limitati(  ns 
against  a  debt  due  from  the  decedent  to  the  accounting 
party,  (^r  any  other  cause  of  action  in  favor  of  the  latter 
against  the  decedent,  is  suspended,  unless  the  accounting 
party  was  appointed  on  the  revocation  of  former  letters 
issued  to  another  person,  in  which  case  the  running  of  the 
statute  is  so  suspended  from  the  grant  of  letters  to  bimunril 
the  first  judiciiil  settlement  of  his  account.  After  the  first 
judicial  settlement  of  the  account  of  an  executor  or 
administrator,  the  statute  of  limitations  begins  again  t  •  run 
aga'nst  a  debt  due  to  him  from  the  decedent,  or  any  other 
cause  of  action  in  his  favor  against  the  decedent. 

§  2732-  Distribatton;  order  oi;  [Am'd  1893, 1897. j 
If  the  deceased  died  intestate,  the  surplus  of  his  personal 
{property  after  payment  of  debts;  and  if  he  left  a  will,  such 
surplus,  after  the  payment  of  debts  and  legacies  if  not 
bequeathed,  must  oe  distributed  to  his  widow,  children, 
or  next  of  kin,  in  manner  following : 

1.  Oue-thiid  part  to  the  widow,  and  the  residue  in  equal 
poitions  among  the  children,  and  such  persons  as  legally 
represent  the  childien  if  any  of  them  have  died  before  the 
deceased. 

2.  If  there  be  no  children,  nor  any  legal  representatives 
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of  them,  then  one-half  of  the  whole  surplus  shall  be  allotted 
to  the  widow,  and  the  other  half  distribnted  to  the  next  of 
kin  of  the  deceased,  eu  titled  under  the  proTuions  of  this 
section. 

S.  If  the  deceased  leaves  a  widow,  and  no  descendant, 
parent,  brother  or  sister,  nephew  or  niece,  the  widow  shall 
be  entitled  to  the  whole  surplus;  but  if  there  be  a  brother 
or  sister,  nephew  or  niece,  and  no  descendant  or  parent,  the 
widow  shall  be  entitled  to  one-half  of  the  surplus  as  above 
provided,  and  to  the  whole  of  the  residue  if  it  does  not  ex* 
oeed  two  thousand  dollars;  if  the  residue  exceeds  that  sum, 
she  shall  receive  in  addition  to  the  one-half,  two  thousand 
dollars;  and  the  remainder  shall  be  distributed  to  the  broth* 
ers  and  sisters  and  their  representatives. 

4.  If  there  be  no  widow,  the  whole  surplus  shall  be  dis- 
tributed equally  to  and  among  the  children,  and  such  as 
legally  represent  them. 

5.  If  there  be  no  widow,  and  no  children,  and  no  repre- 
sentatives of  a  obild,  the  whole  surplus  shall  be  distributed 
to  the  next  of  kin,  in  equal  degree  to  the  deceased,  and  their 
legal  representatives. 

6.  If  the  deceased  leave  no  children  and  no  representa- 
tives of  them,  and  no  father,  and  leave  a  widow  and  a 
mother,  the  half  not  distributed  to  the  widow  shall  be  dis- 
tributed in  equal  shares  to  his  mother  and  brothers  and  sis- 
ters, or  the  representatives  of  such  brothers  and  sisters; 
and  if  there  be  no  widow,  the  whole  surplus  shall  be  dis- 
tributed in  like  manner  to  the  mother,  and  to  the  Igrothers 
and  sisters,  or  the  representatives  of  such  brothers  and  sis- 
ters. 

7.  If  the  deceased  leave  a  father  and  no  child  or  descend- 
ant, the  father  shall  take  one-half  if  there  be  a  widow,  and 
the  whole,  if  there  be  no  widow. 

8.  If  the  deceased  leave,  a  mother  and  no  child,  descend- 
ant,  father,  brother,  sinter,  or  representative  of  a  brother  or 
sister,  the  mother,  if  there  be  a  widow,  shall  take  one-half; 
and  the  whole,  if  there  be  no  widow. 

9.  If  the  deceased  was  illegitimate  and  leave  a  mother, 
and  no  child,  or  descendant,  or  widow,  such  mother  shall 
take  the  whole  and  shall  be  entitled  to  letters  of  adminis- 
tration in  exclusion  of  all  other  persons.  If  the  mother  of 
such  deceased  be  dead,  the  relatives  of  the  deceased  on  the 
part  of  the  mother  shall  take  in  the  same  manner  as  if  the 
deceased  had  been  legitimate,  and  be  entitled  to  letters  of 
administration  in  the  same  order. 

10.  Where  the  descendanta,  or  next  of  kin  of  the  de- 
ceased,  entitled  to  share  in  his  estate,  are  all  in  equal  de- 
gree to  the  deceased,  their  shares  shall  be  equal. 

11.  When  such  descendants  or  next  of  kin  are  of  une- 
qual degrees  of  kindred,  the  surplus  shall  be  apportioned 
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among  those  entitled  thereto,  according  to  their  respectiTe 
stocks;  so  that  those  who  take  in  their  own  right  shall  re- 
ceive eqnal  share!^,  and  those  who  take  by  representation 
shall  receiTe  the  share  to  which  the  parent  whom  they  rep- 
resent, if  living,  woald  have  been  entitled. 

12.  No  representation  shall  be  admitted  among  collaterals, 
after  bro  hers'  nnd  sisters'  children. 

13.  Belntives  of  the  half-blood,  shall  take  eanally  with 
those  of  the  whole  blood  in  the  same  degree;  and  the  repre- 
s  niativcB  of  snoh  relatives  shall  take  in  the  same  m  nner  as 
the  re.tresentattves  of  the  whole  blood. 

14.  Descendants  and  next  of  Idn  of  the  deceased,  begotten 
before  his  death,  bnt  bom  thereafter,  shall  take  in  the  Kame 
manner  as  if  they  had  been  bom  in  the  lifetime  of  the  do- 
oeascd,  and  had  survived  him. 

15.  [Added  1897.]  If  a  w  >man  die,  leaving  illegitimate 
children,  and  no  lawful  issue,  such  children  inherit  her 
personal  property  as  if  legitimate. 

§2733.  fAm*dl893.]  If  any  child  of  snoh  deceased  per- 
son have  been  advanced  by  the  deceased,  by  settlement  or 
portion  of  real  or  personal  property,  the  value  thereof  shall 
be  reckoned  with  that  part  of  the  surplus  of  the  per^onal 
property,  which  reoiains  to  be  distributed  among  the  ohil- 
or-  n;  and  if  such  advancement  be  equal  or  supt-rior  to  the 
amoxtnt,  which,  according  to  the  preceding  section,  would 
be  distributed  to  such  child,  as  his  share  of  such  surplus 
and  advancement,  such  child  and  his  descendants,  shall  be 
exclu'led  from  any  share  in  the  distribution  of  such  surplna 
If  such*  advancement  be  not  equal  to  such  amount,  such 
child  or  his  descendants  shall  be  entitled  to  receive  so  much 
only,  as  is  sufficient  to  mnl  e  all  the  shares  of  all  the 
children,  in  such  surplus  and  advancement,  to  be  equal,  as 
ne..r  as  can  be  estimated.  The  maintaining  or  educating, 
or  the  giving  of  money  to  a  child,  without  a  view 
to  a  portion  or  settlement  in  life,  shall  not  be  deemed 
an  advancement  within  the  meaning  of  this  section,  nor 
shall  t^e  foregoing  provisions  of  this  section  apply  in  amy 
case  where  there  is  any  real  property  of  the  intestate  to  de- 
scend to  his  heirs.  Where  there  is  a  surplus  of  personal 
property  to  be  distributed,  and  the  advancement  consisted 
of  personal  property,  or  where  a  deficiency  in  the  adjust- 
ment of  an  advancement  of  real  property  is  chargeable  on 
personal  property,  the  decree  for  diBtributic<n,  in  the  sarro- 
gate's  court,  muftt  adjust  all  the  advancements  which  have 
not  been  previously  adjusted  by  tbe  judgment  of  a  coTirt  of 
competent  jnrisdiotion.  For  that  purpose,  if  any  person  to 
be  affected  by  the  decree  is  not  aparty  to  theproceeiding,  the 
surrogate  must  cause  him  to  be  brought  in  by  a  supple- 
mental citation. 

§2734.  [Am'd  1893.]  The  provisions  of  this  article 
respeitiiig  the  distribution  of  pro|  erty  of  df  ceasid  persons 
apply  to  the  personal  property  of  married  women  flying. 
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leaving  descendants  tbem  gnrviTing.  The  husband  of  an  j 
snoh  deceased  tnarned  woman  shall  be  entitled  to  the  same 
distributive  share  in  the  personal  property  of  his  wife  to 
which  a  widow  is  entitled  in  the  persooal  property  of  her 
hnsband  by  the  provisions  of  this  article  and  no  more. 

5  2736.  [R«p-ai«fl893.] 

§2736.  ]Repealedm3.] 

§2737.  [Bepealedim,] 

§2738.  [Repealed  1H93,] 

§2739.  [-Bep«a/cd  1893.1 

*  §2740.  [Repealed  im,] 

§2741.  [i^pe(i/edl893.] 

§  2742*    A  Judicial  settlement  of  the  account  of  an  ex-    is  N.  T. 
ecuior  or  administru tor,  either  by  the  decree  of  the  surro-      ****•???• 
gate's  court,  or  upon  an  appeal  therefrom,  is  conduBive  eri- 
dence  agalns'    all  the  parties  who  were  duly  cited  or  ap- 
peared, and  all  persons  deriving  title  from  any  of  them  at 
any  time,  of  the  following  facts,  and  no  othei-s: 

1.  That  the  items  allowed  to  the  aocouoting  pnrty,  for 
money  paid  to  creditors,  legatees,  and  next  of  kin,  for  nec- 
essary expenses,  and  for  his  services  are  correct. 

2.  That  the  accounting  party  has  been  charged  with  uU 
the  interest  for  money  received  by  him,  and  embraced  in 
the  account  for  which  he  was  legaUy  accountable. 

3.  That  the  money  charged  to  the  accounting  party,  as 
collected,  is  r11  that  was  collectible,  at  the  time  of  the  set- 
tlement, on  the  debts  stated  in  the  account 

4.  That  the  allowances  made  to  the  accounting  par^y,  for 
the  decrense,  aod  the  chirges  against  him  for  the  increase,  in 
the  value  of  property,  were  correctly  made. 

§  2748*     [Am'd  1895,  amendment  to  take  effect  September  1,    ff  R^df.  440. 
1895. J     Where  ao  account  is  judicially  settled  as  prescribed    1  Dem.  317. 
in  this  article,  i.nd  any  part  of  the  estate  remmus  and  is    X^JJ'^^S?' 
ready  to  be  distribatecl  to  the  creditor-*,  lepjatees,  next  of    iconn.^. 
kin,  husband  or  wife  cf  the  decet^ent,  or  tbeir  assigns,  the    ii7N.T.47il 
decree  muiit  direct  the  payment  and  distribotion  thereof  to    99 Abb.  N.c. 
the  persons  so  entitled  according  to  tbeir  respective  rights,    ^^i^^  744. 
If  any  person  who  is  a  necessary  party  for  that  purpose  has 
not  b'  en  cited  or  has  not  nppeared,  a  supplemental  citation 
must  be  issued  as  prescribed  in  section  two  thousand  seven 
hundred  and  twenty -seven  of  this  act.    Where  the  validity 
of  the  debt,  cluim  or  distributive  Bhaieis  admitted  or  has 
been  established  upon  the  accounting  or  other  proceeding 
in  the  suriogate's  court  or  other  court  of  competent  juriS' 
diction,  the  decree  mu^t  deteimine  to  whoui  it  is  payable, 
the  sum  to  be  paid  by  reason  thereof  and  all  otlier  qu  stiont 
concerning  the  same.    With  respect  to  the  matters  e&umer* 
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ated  in  this  section  the  decree  is  oonclasiye  as  a  judgment 
upon  each  party  to  the  special  proceeding  who  was  doly 
.  cited  or  appeared,  and  npou  every  person  deriving  title  from 
such  party. 

§  8744.  In  either  of  the  following  cases,  the  decree 
may  direct  the  delivery  of  an  unsold  chattel,  or  the  assign- 
ment of  an  uncollected  demand,  or  any  other  personal 
property,  to  a  party  or  parties  entitled  to  payment  or  dis- 
tribution, in  lieu  of  the  money  value  of  the  property : 

1.  Where  all  the  parties  interested,  who  nave  appeared, 
manifest  their  consent  thereto  by  a  writing  filed  in  the  sur- 
rogate's office. 

2.  Where  it  appears  that  a  sale  thereof,  for  the  purpose 
of  payment  or  distribution,  would  cause  a  loss  to  the  parties 
entitled  thereto. 

The  value  must  be  ascertained,  if  the  consent  does  not 
fix  it,  by  an  appraisement  under  oath,  made  by  one  or  more 
persons  appointed  by  the  surrogate  for  the  purpose. 

§  8745.  Where  an  admitted  debt  of  the  decedent  is  not 
yet  due,  and  the  creditor  will  not  accept  present  payment, 
with  a  rebate  of  interest ;  or  where  an  action  is  pending  be- 
tween the  executor  or  administrator,  and  a  person  claiming 
to  be  a  creditor  of  a  decedent ;  the  decree  must  direct  that 
a  sum,  sufficient  to  satisfy  the  claim,  or  the  proportion  to 
which  it  is  entitled,  together  with  the  probable  amount  of 
the  interest  and  costs,  be  retained  in  the  hands  of  the  ac- 
counting party ;  or  be  deposited  in  a  safe  bank,  or  trust 
company,  subject  to  the  surrogate's  order ;  or  be  paid  into 
the  surrogate's  court,  for  the  purpose  of  being  applied  to 
the  payment  of  the  claim,  when  it  is  due,  recovered,  or  set- 
tled ;  and  that  so  much  thereof,  and  is  not  needed  for  that 
purpose,  be  afterwards  distributed  according  to  law. 
SDeTn.s89.       §8746.  [ J w'd  1886.1  WTien  a  legacy  or  distributive 
85  Hnn,  188.  share  is  payable  to  an  infant,  the  decree  may,  in  the  discre- 
68  Stote  Bep  ti^n  of  the  surrogate's  court,  direct  it,  or  so  much  of  it  as 
^^'  may  be  necessary,  to  be  paid  to  his  general  guardian,  to  be 

applied  to  his  support  and  education ;  or  when  it  does,  not 
exceed  fifty  dollars,  the  decree  may  order  it  to  be  paid  to 
his  father,  and  if  his  father  be  dead,  then  to  his  mother,  for 
the  use  and  benefit  of  such  infant.  Said  court  may,  in  its 
discretion,  by  its  decree,  direct  any  legacy  or  distributive 
share,  or  i  art  of  a  legacy  or  distributive  share,  not  paid  or 
applied  as  aforesaid,  which  is  payable  to  an  infant,  to  be 
paid  to  the  general  guardian  of  such  infant,  upon  his  exe- 
cuting and  depositing  with  the  surrogate  in  his  office,  a 
bond  running  to  such  infant,  with  two  or  more  sufficient 
sureties,  duly  acknowledged  and  approved  by  the  surrogate, 
in  double  the  amount  of  such  legacy  or  distributive  share, 
conditioned  that  such  general  guardian  shall  faithfully 
apply  such  legacy  or  distributive  share,  and  render  a  true 
ana  just  account  of  the  application  thereof,  in  all  respects, 
to  any  court  having  cognizance  thereof^  when  thereunto 
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required,  the  sureties  in  which  bond  shall  justify  as  re- 

?[uired  in  this  act  The  said  court  may,  in  its  discretion, 
rom  time  to  time,  authorize  or  direct  such  general  guar- 
dian to  expend  such  part  of  such  legacy  or  distributive 
share,  in  the  support,  maintenance  and  education  of  such 
infant  as  it  deems  necessary.  On  such  infant's  coming 
twenty -one  years  of  age,  he  shall  be  entitled  to  receive,  and 
his  general  guardian  shall  pay  or  deliver  to  him,  under  the 
direction  of  the  surrogate's  court,  the  securities  so  taken, 
and  the  interest  or  other  moneys  that  may  have  been  paid  to 
or  received  by  such  general  guirdian,  after  deducting  there- 
from such  amounts  as  have  been  paid  or  expended  m  pur- 
suance of  the  orders  and  decrees  of  said  court,  so  made  as 
aforesaid  and  the  legal  commissions  of  such  guardian;  and 
the  said  general  j^ardian  shall  be  liable  to  account  in  and 
imder  the  direction  of  the  surrogate's  court,  to  his  ward, 
for  the  same ;  in  case  of  the  death  of  said  infant,  before 
coming  of  age,  the  said  securities  and  moneys,  after  makiof 
the  deductions  aforesaid,  shall  go  to  his  executors  or  ad- 
ministrators, to  be  applied  and  distributed  according  to  law, 
and  the  general  guardian  shall  in  like  manner  be  liable  to 
account  to  such  administrator  or  executor.  If  there  be  no 
general  guardian,  or  if  the  surro^te's  court  do  not  order 
or  decree  the  pavment  or  disposition  of  the  legacy  or  dis- 
tributive share  in  some. of  the  ways  above  described,  then 
the  le^^-yor  distributive  share,  or  part  of  the  same  not  dis- 
posed of  as  aforesaid,  whether  the  same  consists  of  money 
or  securities,  shall,  by  the  order  or  decree  of  the  surrogate  s 
court,  be  paid  and  delivered  to  and  de|)osited  in  said  court, 
by  paying  and  delivering  the  same  to  and  depositing  it  with 
the  county  treasurer  of  the  countv,  to  be  held,  managed, 
invested,  collected,  reinvested  and  disposed  of  by  him,  as 
prescribed  and  required  by  section  two  thousand  five  hun- 
dred and  thirty-seven  of  this  act.  The  regulations  con- 
tained in  the  general  rules  of  practice,  as  specified  in  section 
seven  hundred  and  forty-four  of  this  act,  and  the  provisions 
of  title  three  of  chapter  eight  of  this  act  apply  to  money, 
legacies  and  distributive  shares  paid  to  and  securities  depos- 
ited with  the  county  treasurer,  as  prescribed  in  this  section; 
except  that  the  surrogate's  court  exercises  with  respect 
thereto,  or  with  respect  to  a  security  in  which  any  of  the 
money  has  been  invested,  or  upon  which  it  has  been  loaned, 
the  power  and  authority  conferred  upon  the  supreme  court  by 
section  seven  hundred  and  forty-seven  of  this  act.  Sections 
forty-six,  forty -seven,  forty-eight,  forty-nine,  fifty  and  fifty- 
one  of  part  two,  chapter  six,  title  three,  article  two,  of  the 
Revised  Statutes,  are  repealed. 

§2747.  Wliere  the  person  entitled  to  a  legacjr  or  dis- 
tributive share  is  unknown,  the  decree  must  direct  the 
executor  or  administrator  to  pay  the  amount  thereof  into 
the  treasury  of  the  State,  for  the  benefit  of  the  person  or 
persons  who  may  thereafter  appear  to  be  entitled  thereto. 
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The  surrogate,  or  the  supreme  court,  upon  the  petition  of  a 
person  claiming  to  be  so  entitled,  and  upon  at  least  fourteen 
days'  notice  to  the  Attorney -General,  accompanied  with  a 
copy  of  the  petition,  may  by  a  reference,  or  by  directing 
the  trial  of  an  issue  by  a  Jury,  or  otherwise,  ascertain  the 
rights  of  the  persons  interested,  and  grant  an  order  directing 
the  payment  of  any  money,  which  appears  to  be  due  to  the 
claimant,  but  without  interest,  and  deducting  all  expenses 
incurred  by  the  State  with  respect  to  the  decedent's  estate. 
The  comptroller,  upon  the  proauction  of  a  certified  copy  of 
the  order,  must  draw  his  warrant  upon  the  treasury,  for 
the  amount  therein  directed  to  be  paid  ;  which  must  be  paid 
by  the  State  treasurer,  to  the  person  entitled  thereto. 
CLi^'  ^*  §  8748.  The  decree  must  also  direct  the  executor 
V.  Mwo.  ^y  administrator  to  pay  to  the  county  treasurer  a  legacy 
or  distributive  share,  which  is  not  paid  to  the  person 
entitled  thereto,  at  the  expiration  of  two  years  from  the 
time  when  the  decree  is  niade,  or  when  the  legacy  or  dis- 
tributive share  is  payable  by  the  terms  of  the  decree.  The 
money,  so  paid  to  the  county  treasurer,  can  be  paid  out  by 
him  only  by  the  special  direction  of  the  surrogate ;  or  puf- 
auant  to  the  judgment  of  a  court  of  competent  jurisdiction 

TITLE  V. 

DUpotition  of  the  decedents  real  property,  for  the  paj^ment  of 
debts  and  funeral  expenses.  Distribution  of  the  proceeds, 

f  2749.  What  property  subject  to  this  title. 

8760.  Petition  ;  when  and  by  whom  presented. 

S751.  Creditor's  time  to  apply  extended  in  certain  cases, 
2758.  Contents  of  petition. 

2758.  Proceedings  where  some  of  the  facts  are  unknown, 

8754.  Citation  thereupon. 

8755.  Hearing. 

8756.  Proof  of  debt  upon  which  judgment,  etc.,  has  been  rendered. 
8;67.  The  last  section  qnalifled. 

87r)8.  I)ec!ee  to  recite  debts. 

2759.  What  proof  necessary  for  a  decree. 

2760.  Decree  to  mortgage  or  lease. 

8761.  Decree  to  sell. 

8762.  Id. ;  when  title  Is  In  controversy. 

2768.  Id. ;  order  in  which  difforeni  parcels  are  to  be  sold. 

8764.  Id. ;  where  undivided  interest  or  precedent  estate  ia  created 

by  the  will,  etc 

8765.  Form  of  decree. 

2766.  Bond  to  be  given  by  executor  or  administrator. 

8787,  If  he  refuses,  freeholder  to  be  appointed  to  execute  decree,  i 

8768.  Order  directing  execution  of  decree. 

8769.  Id. ;  as  to  dUtinct  parcels  after  appeal 

8770.  Id. :  not  affected  by  death,  etc. 
2771.  What  credit  allowed  on  sate. 
27"«8.  Mode  of  sale ;  notice  thereof. 

2773.  Dif^tlnct  parcels  to  be  sold  separately. 

2774.  Who  not  to  purchase. 

8775.  Order  to  vacate  sale.    Bessie. 

8776.  Order  to  confirm  sale.    Conveyance  thereupon. 

8777.  When  conveyance  not  to  effect  purchaser  or  mortgagee  froiu 

heir,  etc. 
8778i  Effect  of  conveyance  In  other  caaei. 
,  ITTfi  Contract  for  lands ;  bow  6ol4r 


Digitized  by  VjOOQ  IC 


\  2749-2750    DISPOSITION  OF  EEAL  PKOPERIT.     C17 

2780.  Id. ;  pnrohMer's  bond  for  payment  thereupon. 

2781.  Id. ;  when  interest  in  part  of  laud  may  be  t»old. 

2782.  Id.;  effect  of  conyeyance  of  decedent  a  interest. 

2783.  Id.;  effect  u(  conveyance  of  part. 

2784.  Parckaser'stitleuotaffecied  by  certain  irregularities,  etc. 

2785.  Id.;  presumption  where  records  have  been  reiuoved. 
.  2786.   Proceeds  to  be  pail  into  court.    Effect  thereof . 

2787.  Notice  of  distribution  of  proceeds. 

2788.  Hearing:  proof  of  farther  debts. 

2789.  When  wile  of  unsold  property  may  be  directed. 

2790.  Proof  of  claims  to  surplus  money . 
27U1.  Decree  for  distribution. 

2792.  Id.;  county  treasurer  to  distribute. 

2793.  Distribution ;  how  made. 

2794.  Dower  in  lands  under  contract;  how  computed. 
2'95.  Fund  set  apart  for  dower;  how  invested,  etc. 
2796.  Id.;  share  belonging  to  infant,  etc. 

2197.  Effect,  upon  proceedings  under  this  title,  of  an  action  to  fore- 
close, etc 

2798.  Surplus  money  on  foreclosure  and  other  sales;  when  i>aid  to 
surrogate. 

«799.  Id.;  how  distributed. 

2800.  Securities  and  leases  ;  surrogate's  duty  respecting  the  same. 

2801.  Restitution,  for  assets  subsequently  discovered. 


§  2749.     [Am*d  1894.]  Ueal  property,  of  wliic'i  a  decedent  m  Hnn.  soi. 
died  seiztxl,  and  the  interest  <»f  a  decedent  in  real  property,    lo  C^^'  ^">» 
held  by  him  under  a  contract  for  the  purchase  thereof,  made  ^'-^  y  106. 
eitht  r  with  him,  or  with  a  person  from  whom  he  derived  his 
interest,  may  be  disposed  of,  for  the  payment  of  his  debts 
and  funeral  expenses,  or  for  the  payment  of  jadgment  liens 
existing  thereon  at  his  death,  as  prescribed  in  this  title  ;  ex- 
cept where  it  is  devised,  expressly  charged  with  the  pay- 
ment of  debts  or  funeral  expeiises,  or  is  exempted  from  levy 
and  sale  by  virtue  of  an  execution,   as  prescribed  in  title 
second  of  chapter  thirteen  of  this  act.     The  expression 
** funeral  expenses,"  as  used  in  this  title,  includes  a  reason* 
able  charge  for  a  suitable  headstone. 


§2750.     [i4m*(Z  1885,  1894  ]     At  any  time  within   three  6Bedf.207. 
years  nfter  letters  were  first  duly  granted  within   the  sttite,    lO  Civ.  Pro. 
upon  th^  estate  of  a  decedent,  an  executor  or  administrator,  1^^^^  37 
whether  sole  or  joined  in  the  letters  with  another  other  49Uun.  i.39. 
than  a  temporary  ndministrntor,  or  a  person  holdii  g  a  judg-  127N.y'.296.* 
raent  lien  upon  decedent's  real  property  at  the  tin.e  of  liis   I36ld«*'3. 
death,  or  any  other  creditor  of  the  decedent,  other  than  a  Ji^*'^*  ^^^* 
creditor  by  a  mortgage  which  is  a  lien  upon  the  decedent's 
real  property,  may  present  to  the  surrogate's  court,  from 
whicn  letters  were  issued,  a  written  pet.tion,  duly  verified, 
piaying   for  a  decree  directing  th3  disposition  of  the  de- 
cadents real  property,  or  interest  in  real  property,  speci- 
tied  in  the  last  section,  or  00  much  thereof  as  is  n«  oessary 
for  the  payment  of  his  debts  or  fuuer-d  expenses,  or,  if  so 
decreed  as  l^ereinafter  provided,  for  the  payment  of  any 
judgment  li^nf  pJiBiin^  upon  such  Imdj  or  som^  portion 
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thereof,  at  decedent's  death  by  the  mortga^fe,  lease  or  sale 
at  publio  or  private  sale  thereof ;  and  that  tne  paxUes  naxned 
in  the  petition  and  all  other  necessary  parties,  as  prescribed 
in  the  subsequent  sections  of  this  title,  mav  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made. 


127N;T.296.  §  2761.  \Aitid  1887.]  The  time,  during  which  an  action 
is  pending  in  a  court  <  f  record,  between  a  creditor  and  an 
executor  or  administrator  of  the  evtate,  is  not  a  part  of  the 
time  limited  in  the  last  section,  for  presenting  a  petition, 
founded  upon  a  debt,  which  was  in  controTei-sy  in  the  ac- 
tion; if  the  creditor  has,  before  the  expiration  of  the  time  so 
limited,  filed,  in  the  clerk's  office  of  the  county  where  the 
real  property  is  situated,  a  notice  of  the  pendency  of  the 
action  specifying  the  names  of  the  parties,  the  object  of  the 
action,  and,  if  the  creditor's  debt  is  made  the  foundation  of 
a  counterclaim,  the  nature  of  the  counterclaim;  containing 
a  description  of  the  property  in  that  county  to  be  affected 
thereby ;  and  stating  tLat  it  will  be  held,  as  security  for 
any  judgment  obtained  in  the  action.  A  notice  so  filed 
must  be  recorded  and  indexed,  and  may  be  canceled,  as 
prescribed,  with  respect  to  the  notice  of  pendency  of  an  ac- 
tion, in  article  ninth  of  title  first  of  chapter  fourteen  of  this 
act.  It  may  also  be  canceled  in  like  manner,  or  a  specified 
portion  of  the  property  nffected  thereby,  may  be  discharged 
from  the  lien  thereof,  by  the  order  of  the  court  in  whi<^  the 
action  is  pending,  made  upon  the  application  of  a  person 
having  an  interest  in  the  real  property,  upon  notice  to  the 
creditor,  and  upon  such  terms  as  justice  reqxdres.  When- 
ever an  executor,  administrator,  or  creditor  of  a  deceased  per- 
son shall  have  commenced,  or  shall  hereafter  commence,  an 
action  in  any  court  of  competent  jurisdiction  of  this  state, 
for  the  purpose  of  setting  aside  any  fraudulent  conveyance 
of,  or  incumbrance  upon,  au  v  real  estate  ot  such  deceased 
person,  and  such  action  shall  have  been  decided  in  favor  of 
such  executor,  administrator,  or  creditor,  such  executor,  ad- 
ministrator or  creditor,  may,  at  any  time,  within  three  years 
after  the  final  determination  of  such  action,  have  and  main- 
tain an  action  or  procreding  against  the  proper  parties,  in 
any  court  of  competent  jurisdiction  of  this  state,  for  a  sale 
of  such  real  estate,  and  for  a  disttibution  of  the  proceeds  of 
such  real  estate  among  the  creditors  of  such  deceased  per- 
son and  other  persons  entitled  to  the  same  as  maybe  directed 
by  the  judgment  in  such  action. 


lDem.80.  &  2758.    \AviCd  1894.]    The  petition  must  set  forth  the 

144  n'\^  fo  lowing  matters,  as  nearly  as  the  petitioner  can,  upon 

5  App  DiT  diligent  inquiry,  ascertain  them  : 

£27.  1.    The  unpaid  debts  of  the  decedent,  and  the  name  of 

16  Hi«o.667.  etch  creditor  or  person  daimiag  to  be  a  creditor  \  and  the 
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name  of  each  person  holding,  or  claiming  to  bold,  a  lien  by 
judgment  docKeted  against  decedent  before  bis  decease,  and 
also  the  scTeral  dated  of  docket  of  all  or  any  of  sucb  judg- 
ment liens,  and  wbetbersncb  judgment  lien  or  liens  affect 
tbe  whole  or  part  of  the  decedent's  real  property ;  and  the 
amount  of  the  unpaid  funeral  expenses  of  the  decedent,  if 
any,  and  the  name  of  any  person  to  whom  any  sum  is  due  by 
reason  thereof. 

2.  A  general  description  of  all  the  decedent's  real 
property,  and  interest  in  real  property,  wittiin  the  state, 
-which  may  be  disposed  of  as  prescribed  in  this  title ;  a 
statement  of  tlie  value  of  <  ach  distinct  parcel ;  whether  it 
is  improved  or  not ; -whether  it  is  occupied  or  not ;  and,  if 
occupied,  the  name  of  each  occupant ;  whether  it  is  encum- 
berea  by  a  mortgage  lien  or  liens  together  with  a  statement 
of  the  amount  due  or  claimed  to  be  due  thereon.  Where  the 
petition  describes  an  interest  in  real  property,  specified  in 
section  two  thousand  seven  hundred  and  forty-nine  of  this 
act,  the  value  of  the  interest  must  be  stated,  and  also  the 
value  of,  and  the  other  particulars,  specified  in  this 
section,  relating  to  the  real  property  to  which  the  interest 
attaches. 

3.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs 
and  devisees  of  the  decedent,  and  also  of  every  other  per- 
son  claiming  under  them,  or  either  of  them,  stating  who,  if 
any,  are  infants ;  the  age  of  each  infant,  and  the  name  of 
his  general  guardian,  if  any  ;  and  also,  if  the  petition  is  pre- 
sented by  a  creditor  or  judgment  lienor,  the  name  of  each 
executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  admin- 
istrator, the  amount  of  personal  property  which  has  come  to 
his  hands,  and  those  of  his  co-executors  or  coadministra- 
tors, if  any  ;  the  application  thereof,  and  the  amount  which 
may  yet  be  realized  therefrom, 

§2753.  [^m'dl894.]  If ,  upon  diligent  inquiry,  any  of  oN.  Y. 
the  matters  required  to  be  set  forth,  as  prescribed  in  the  Supp.  87S. 
last  section,  can  not  be  ascertained  by  the  petitioner,  that 
fact  must  be  shown  to  the  surro^te's  satisfaction,  and  the 
surrogate  must,  thereupon,  inquire  into  the  matter,  as  pre- 
scribed in  article  first  of  title  second  of  this  chapter.  If  the 
petition  is  presented  by  a  creditor  or  judgment  lienor,  the 
surrogate  may,  by  order,  require  the  executor  or  administra- 
tor to  render  such  an  account  or  other  statement,  as  he 
deems  necessary  for  the  purpose  of  the  inquiry. 

§  2754.  [ArrCd  1894.]  Where  the  surrogate  is  satisfied  i  Dem.  177. 
that  all  the  mcts,  specified  in  the  last  section  but  one,  have  84  Hnn,  601. 
been  ascertained,  as  far  as  they  can  be  upon  diligent  in-  '  ^™'  **• 
quiry,  and  it  appears  to  him  that  the  debts,  judgment  liens 
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and  fiineral  expenses,  or  either,  can  not  be  paid,  without 
resorting  to  the  real  property,  or  interest  in  rM  property, 
he  must  issne  a  citation  according  to  the  prayer  of  the  peti  • 
tion.  If,  upon  the  inquiry,  it  appears  to  the  surrogate,  that 
any  heir  or  devisee,  or  person  claiming  an  interest  in  the 
property  under  an  heir  or  devisee,  is  not  named  in  the  peti- 
non,  the  citation  must  also  be  directed  to  him.  Unless  the 
executor  or  administrator  has  caused  to  be  published,  as 
prescribed  by  law,  a  notice  requiring  creditors  to  present 
uieir  claims,  and  the  time  for  the  presentation  thereof,  pur- 
suant to  the  notice,  has  elapsed,  the  citation  must  be 
directed  generally  to  all  other  creditors  of  the  decedent,  as 
well  as  the  creditors  named. 


34Hnn.60l.  §2755*  [Am'd  1887,  1893,  1894,]  Upon  the  return  of 
136N.Y.419.  the  citation  the  surrogate  must  proceed  to  hear  the  allega- 
tions and  proofs  of  the  parties.  A  creditor  of  the  decedent, 
or  a  judgment  lienor,  or  a  person  having  a  claim  for  unpaid 
funeral  expenses,  although  not  named  in  the  citation,  may 
present  and  prove  his  debt  or  lien,  and  thus  make  himself 
a  party  to  the  special  proceeding.  A  creditor  of  the  decedent, 
whose  claim  is  not  yet  due  may  present  and  prove  his  debt 
and  have  the  same  established  upon  a  rebate  of  legal  inter- 
est, and  thus  make  himself  a  party  to  the  special  proceed- 
ings. An  heir  or  devisee,  or  a  person  claiming  under  an 
heir  or  devisee,  of  the  property  in  question,  although  not 
named  in  the  citation,  may  contest  the  necessity  of  applying 
the  property  to  the  payment  of  debts,  iudgment  hens,  or 
f  unertil  expenses,  or  the  validity  of  a  debt,  due  or  unpaid, 
or  of  any  judgment  lien,  represented  as  existing  against  the 
decedent,  or  the  reasonableness  of  the  funer^  expenses  ; 
may  interpose  any  defense  to  the  whole  or  any  part  thereof; 
and,  for  that  purpose,  may  make  himself  a  party  to  the  spe- 
cial proceeding.  The  admission  or  allowance  by  the  exe- 
cutor or  administrator  of  a  claim  or  debt  of  any  creditor 
aguinst  the  decedent  shall,  for  the  purpose  of  such  proceed- 
ing, be  deemed  an  establishment  thereof,  unless  objection 
be  made  thereto  by  a  party  to  the  special  proceeding. 
Where  such  a  defense  arises  under  the  statute  of  limitation, 
an  act  or  admission  by  the  executor  or  administrator  does 
not  prevent  the  running  of  the  statute,  or  revive  the  del  t, 
80  as  to  affect,  in  any  manner,  the  real  property  or  interest 
in  real  property  in  question. 


136K.T.412.  J  27o6«  Where  a  judgment  or  decree  has  been  rendered 
against  an  executor  or  administrator,  for  a  debt  due  from 
the  decedent,  the  debt  is,  nevertheless,  deemed  a  debt  of 
the  decedent,  to  the  same  extent,  and  to  be  established  in 
the  same  manner,  and,  except  as  prescribed  in  the  next  sec- 
tion, subject  to  the  same  defences  as  if  an  action  ha4  nol 
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been  brought  thereon.  But  a  judgment  or  decree,  rendered 
upon  a  trial  upon  the  merits,  is  prenumptive  evidence  of 
the  debt  upon  the  hearing  before  the  surrogate. 


§  2757.  The  last  section  is  subject  to  the  following  ex- 
ceptions : 

1  The  debt,  for  which  the  judgment  was  rendered, 
cannot  be  allowed,  as  against  the  property  in  question,  at 
any  greater  sum  than  the  amount  recovered,  exclusive  of 
costs. 

2.  An  heir  or  devisee  of  any  of  the  property  in  question, 
or  a  party  claiming  under  an  heir  or  devisee,  may  interpose, 
in  reduction  of  the  amount  claimed  to  be  due  upon  a  judg- 
ment or  decree  against  the  decedent,  or  against  the  executor 
or  administrator,  any  payment  or  counterclaim  which  might 
be  allowed  to  him,  or  to  the  person  under  whom  he  claims, 
in  an  action  founded  upon  tne  debt. 


§2758.  [-4m'(l  1894.]  The  decree  must  determine  and 
specify  the  amount  of  each  debt  established  before  the  sur- 
rogate, as  a  valid  and  subs-isting  debt  against  the  decedent's 
estate,  or  as  a  just  and  reasonable  charge  for  funeral  ex- 
penses, and  must  determine  and  specify  the  amount  o£ 
each  judgment  lien  established  before  the  surrogate  as  a 
valid  and  subsisting  lien  existing  upon  the  decedents  land, 
or  some  part  thereof,  at  the  time  of  his  death.  And  the 
decree  may  also  determine  the  amount  due  or  remaining 
unpaid  upon  any  mortgage  or  mortgages,  existing  at  de- 
cedent's death  upon  his  real  property,  or  any  portion  there- 
of; and  the  decree  must,  in  like  manner,  specify  what 
demands   presented    have  been  rejected.      The  vouchers 

J)re8ented  before  the  surrogate,  in  support  of  each  debt  or 
ien  established,  must  be  med  and  remain  in  the  surrogate's 
office. 


§2750.     [Am'dlSd^.]     A  decree  directing  the  disposi-  siHun.  ffoi. 

tion  of  real  property,  or  of  an  interest  in  real  property,   can  li7N.y.^l«6. 

be  made  only  where,  after  due  examination,  the  following  -^?li**'  ^I?^ 

facts  have  been  established  to  the  satisfaction  of  the  sur-  * 
rogate  : 

1 .  That  the  proceedings  have  been  in  conformity  to  this 
title. 

2.  That  the  debts,  or  liens  or  both,  for  the  payment  of 
wbich  the  decrees  made,  are  the  debts  of  the  decedent,  or 
are  just  and  reasonable  charges  for  his  funeral  expenses,  or 
are  liens  by  judgment  existing  at  his  death  upon  his  real 
property,  or  upon  some  portion  thereof  ;  and  are  justly  due. 


1 


Digitized  by  VjOOQ  IC 


a22    DISPOSITION  OP  ttEAL  PROPERTY.    §§2760-2761 

3.  That  they  are  not  secured  by  a  mortgage,  or  expressly 
charged  by  the  will  upon  the  decedent's  real  property,  or 
interest  in  real  property;  or,  if  a  debt  is  so  secured  or 
charged  upon  a  portion  of  the  real  property,  or  interest  in 
real  property,  tnat  the  remedies  of  the  creaitor,  by  virtue  of 
that  charge  or  security,  have  been  exhausted. 

1  ^G  N.T.  110.  4.  That  the  property  directed  to  be  disposed  of  was  not 
effectually  devised,  expressly  charged  with  the  payment  of 
debts  or  funeral  expenses,  and  is  not  subject  to  a  valid 
power  of  sale  for  the  payment  thereof  ;  or,  if  so  devised  or 
subject,  that  it  is  not  practicable  to  enforce  the  charge,  or 
to  execute  the  power,  and  that  the  creditor  has  effectuially 
relinquished  the  same. 

5.  That  all  the  personal  property  of  the  decedent,  which 
could  have  been  applied  to  payment  of  the  decedent's  debts 
and  funeral  expenses,  has  been  so  applied  ;  or  that  the  exe- 
cutor or  administrators  have  proceeded  with  reasonable 
diligence  in  converting  the  personal  property  into  mon^, 
and  applying  it  to.  the  payment  of  those  debts  and  funeral 
expenses ;  and  that  it  is  insufficient  for  the  payment  of  the 
same,  as  established  by  the  decree. 


§  2760,  [AnCd  1885.]  If  the  facts  specified  in  the  last 
section  are  satisfactorily  established,  the  surrogate  must  in- 
quire whether  sufficient  money  can  be  raised,  advantage- 
ously to  the  persons  interested  in  the  real  property,  by  a 
mortgage  or  lease  of  the  real  property  of  which  the  decedent 
died  seized,  or  a  part  thereof.  And  to  that  end  he  shall 
appoint  three  competent  disinterested  persons  to  examine 
and  appraise  each  parcel  of  such  real  property,  and  its 
rental  value  at  its  just  and  fair  market  value ;  they  shall 
forthwith  so  appraise  the  same,  make  a  report  tnereof, 
signed  and  verified  by  at  least  two  of  them,  describing  each 
parcel,  and  stating  its  value  and  rental  value,  and  file  the 
same  in  the  surrogate's  office.  If  he  ascertains  that  the 
money  can  be  so  raised,  the  decree  must  direct  the  execu- 
tion of  one  or  more  mortgages  or  leases  accordingly  ;  but  a 
lease  shall  not  be  made  for  a  longer  time  than  until  the 
youngest  person  interested  in  the  property  leased  attains 
full  age.  A  mortgage  or  lease,  executed  pursuant  to  such 
a  decree,  has  the  same  effect  as  if  it  had  been  made  by  the 
decedent,  immediately  before  his  death. 


§  2761.  [Am*d  1885,  1894.]  Where  it  appears  to  the 
surrogate,  upon  the  inquiry  made  as  prescribed  in  the  last 
section,  that  sufficient  money  can  not  be  raised  advantage- 
ously to  the  persons  interested  in  the  real  property,  by 
mortgage  or  lease,  the  decree  must  direct  a  sale  of  the  real 
property,  or  interest  in  the  real  property,  or  of  so  much 
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thereof  as  is  necessary,  in  order  to  pay  the  dehts,  jadgment 
liens  thereon,  and  funeral  expenses  of  the  decedent,  as 
established  in  the  decree,  at  public  or  private  sale.  Such 
decree,  however,  may  provide,  if  it  appear  to  be  for  the  best 
interest  of  all  persons  interested,  that  the  said  sale  be  made 
subject  to  all  or  auy  specified  liens  by  judgment  existing  at 
decedent's  death  on  said  real  property  or  any  portion  there- 
of, which  shall  have  been  establisned,  and  the  amount 
thereof  determined  by  the  said  decree.  Where  a  sale  of  all 
the  real  property,  or  interest  in  real  property,  is  not  neces- 
sary for  that  purpose,  but  enough  oi  eitner  can  not  be  sold, 
without  manifest  prejudice  to  the  persons  interested,  the 
decree  may  direct  a  sale  of  all  the  real  property,  or  all  the 
interest  in  real  property,  or  both,  or  of  such  a  part  of  either 
as  the  surrogate  thmJLS  proper,  at  public  or  private  sale. 


§  27^  Where  it  appears  that  any  of  the  real  property, 
of  which  the  decedent  died  seized,  cannot  be  sold,  without 
manifest  prejudice  to  the  persons  interested  therein,  by 
reason  of  a  controversy  respecting  the  decedent's  title  there- 
to, or  interest  therein,  the  decree  may  direct  that  the  execu- 
tion thereof,  with  respect  to  that  property,  be  postponed, 
until  the  special  direction  of  the  surrogate.  In  that  case  a 
party  may  apply  at  any  time  afterwards,  upon  notice  to  the 
others  who  appeared,  for  an  order  directing  the  execution  of 
the  decree,  with  respect  to  the  property  so  reserved. 


§  2768.  Where  the  decree  directs  the  sale  of  two  or  19  Abb.  K 
more  distinct  parcels  of  real  property,  of  which  the  dece-  C*  *^ 
dent  died  seized;  or  his  interest  under  two  or  more  contracts 
for  the  purchase  of  distinct  parcels  of  real  property ;  the 
decree  m  ly  direct  the  sale  to  be  made,  in  the  order  which 
the  surrogate  deems  just,  unless  it  appears  that  one  or  more 
distinct  parcels,  of  which  the  decedent  died  seized,  have 
been  devised  by  him,  or  sold  by  his  heirs ;  in  which  case, 
the  several  distinct  parcels  must  be  sold  in  the  following 
order  : 

1.  Property  which  descended  to  the  decedent's  heirs,  and 
has  not  been  sold  by  them, 

2.  Property  so  descended,  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised,  and  has  not  been 
sold  by  the  devisee. 

4.  Property  so  devised,  which  has  been  sold  by  the  de- 


5  2764.  [Afn*d  1894.]  Where  the  decedent's  will  de- 
vises  an  unaivided  interest  in  real  property,  but  not  the 
whole  of  his  estate  therein;  or  creates  a  precc  !  nt  estate 


Digitized  by  VjOOQ  IC 


324    DlS^OSIflOll  OP  REAL  P&OPfiltTY.    §§  2^-27^ 

in  real  property;  or  where  an  teir  of  the  decedent  has  sold 
an  undivided  interest,  or  created  a  precedent  estate,  in 
teal  property  which  descended  to  him;  the  entire  property, 
to  which  the  undivided  interest  or  precedent  estate  at- 
taches, must  be  sold.  But,  in  applying  the  proceeds  to  the 
payment  of  debts  and  funeral  expenses,  the  application  of 
the  proportion  of  the  proceeds,  belonging  to  the  devisee  or 
grantee  of  the  undivided  interest,  or  of  the  precedent 
estate,  must  be  postioned  to  the  application  of  the  residue, 
in  the  order  prescribed  in  the  last  section,  in  like  manner, 
as  if  that  undivided  interest  or  precedent  estate  was  a 
distinct  parcel  of  the  property. 


§2765.     [^m'(ll885, 1894.1   A  decree  directing  that  real 

Sroperty  be  mortgaged,  leased  or  sold,  or  that  an  interest 
1  real  property  be  sold,  as  prescribed  in  this  title,  must 
describe  it  with  common  certainty;  and  must  direct  that  a 
mortgage,  l^ase,  or  sale  thereof,  for  the  purpose  of  paying 
the  debts,  judgment  liens  ordered  to  be  paid,  or  funer^ 
expenses,  established  by  the  decree,  be  made  by  the  exe- 
cutor or  administrator,  upon  his  giving  tie  bond  "pre- 
scribed by  law ;  or,  in  case  of  his  failure  so  to  do ,  by  a 
freeholder,  to  be  appointed  by  the  surrogate,  as  prescrioed 
by  law;  and  in  case  a  sale  thereof  be  directed,  may 
authorize  the  same  to  be  made  at  private  sale,  at  a  prico 
not  less  than  the  value  thereof,  as  appraised  pursuant  to 
the  provisions  of  section  twenty-seven  hundred  and  sixty 
of  this  code. 


§  27  66*  Before  an  executor  or  administrator  can  execute 
a  decree,  directing  that  property  be  mortgaged,  leased,  or 
sold,  he  must  execute ,  and  file  with  the  surrogate,  his  bond, 
with  two  or  more  sureties,  to  the  people  of  the  State,  in  a 
penalty,  fixed  by  the  surrogate,  not  less  than  twice  the  sum 
to  be  raised,  if  the  decree  directs  a  mortgage ;  or,  if  it 
directs  a  lease,  in  such  a  penalty  as  the  surrogate  thinks 
pro)  er  ;  or,  if  it  directs  a  sale,  m  a  penalty  not  less  than 
twice  the  value  of  the  real  property,  or  interest  in  real 
•property,  directed  to  be  sold.  The  bond  must  be  condi- 
tioned  for  the  faithful  performance  of  the  duties  imposed 
upon  the  principal  by  the  decree;  for  the  payment  into 
the  surrogate's  court,  within  twenty  days  after  the  receipt 
thereof,  by  the  principal,  of  all  money  arising  from  the 
mortgage,  lease,  or  sale;  for  the  delivery  to  the  sui-rogate, 
within  the  same  time,  of  all  the  securities  taken  there- 
upon; and  for  the  accounting  by  the  principal,  for  till 
money  received  by  him,  whenever  he  is  required  so  to  do, 
t>y  a  court  of  competent  jurisdiction. 
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§  2767*  "Where  there  are  two  or  more  executors  or  ad- 
ministrators, if  either  of  them  fails,  within  such  time  as  the 
, surrogate  deems  reasonable,  to  ^ve  or  to  join  with  his  co- 
executors  or  CO  administrators  m  giving,  a  bond,  as  pre- 
scribed in  the  last  section,  the  surrogate  may  direct  those 
who  have  given  the  bond,  to  proceed  to  execute  the  decree. 
But  if  a  sole  executor  or  admmistrator,  or  all  the  executors 
or  administrators  so  fail,  the  surrogate  must  make  an  order, 
appointing  a  disinterested  freeholder  to  execute  the  decree. 
He  may  vacate  such  an  appointment,  and  make  a  new  ap- 
pointment, from  time  to  time,  as  the  case  requires.  A  person 
so  appointed  must  give  a  bond,  in  all  respects  like  that  re- 

Suired  from  an  executor  or  administrator,  as  prescribed  in 
le  last  section.  In  making  such  an  appointment,  the  sur* 
rogate  must  give  a  preference  to  a  competent  person  nomi- 
nated b^  the  creditors,  whose  debts  have  been  established, 
or  a  majority  of  them  in  number  and  amount. 


I  2768*  Wh«re  an  executor  or  administrator,  or  a  free- 
holder appointed  as  prescribed  in  the  last  section,  has 
given  the  requisite  bond,  an  order  must  be  made,  reciting 
the  fact,  and  directing  him  to  proceed  to  execute  the  de- 
cree.  The  order  may  direct  the  execution  of  the  decree,  with 
respect  to  all  or  any  part  of  tlie  real  property,  or  any  of  the 
interests  in  real  property,  specified  in  the  decree.  Where 
it  directs  tlie  executiou  of  the  decree,  with  r&«<pect  to 
part  only,  an  order  to  execute  it  \vith  respect  to  any  other 
part  or  parts,  may  be  made  from  time  to  time,  as  Uie  case 
requirss. 


§  2769.  [Am*d  1894.]  Where  the  only  question,  upon  an 
appeal  taken  from  a  decree  directing  a  sale  of  real  property, 
or  of  an  interest  in  real  property,  or  both,  relates  to  tiie 
yalidity  or  amount  of  a  debt  or  judgment  lien  established  by 
the  decree,  and  the  real  property  directed  to  be  sold,  or  to 
which  the  interest  directed  to  be  sold  attaches,  consists  of 
two  or  more  distinct  paicels,  the  sale  of,  or  with  respect  to 
one  or  more  of  which  will  suffice  to  pay  all  the  other  debts 
and  liens  so  established  and  directed  to  be  paid,  leaving 
tnough  real  property,  or  interest  in  real  property  unsold  to 
satisfy  the  claim  drawn  in  question  upon  the  appeal,  the 
appellate  court  may,  upon  the  motion  of  any  party  to  the 
special  proceedingin  the  surrogate's  court,  made  upon  notice 
to  all  parties  to  the  appeal,  direct  the  surrogate's  court  to 
cause  the  decree  t»  be  executed  with  respect  to  the  distinct 
parcels  of  real  property,  which  will  suffice  to  pay  the  debts 
andjudgment  liens  ordered  paid,  not  in  controversy;  and 
the  proceeds  of  a  sale,  made  pursuant  thereto,  to  be  distri- 
buted in  like  manner  as  if  the  decree  related  only  to  those 
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parcels  and  those  debts  or  liens ;  except  that  any  sorpltls, 
which  may  remain  for  distribution  after  payment  of  tnose 
debts  or  lieiiS,  or  so  much  thereof  as  will  suffice  to  pay  the 
demand  in  controvert>y,  must  be  paid  into  the  surrogate's 
oourt  and  retained  by  the  county  treasurer,  subject  to  the 
order  of  the  surrogate  to  abide  the  event  of  the  appeal.  But 
this  section  does  not  authorize  a  sale  of  any  distinct  parc^  1, 
otherwise  than  in  the  order  prescribed  for  that  pur,>ose,  iu 
sections  twenty-seven  htindred  and  sixty-four  and  twen.^- 
seven  hundred  and  sixty-five  of  this  act. 


^2770*  The  death,  removal,  or  disqualiflcation,  before 
the  complete  execution  of  a  decree,  ot  all  the  executors  or 
adminitttrators,  who  have  been  directed  to  execute  it,  or  of 
a  freeholder  appointed  for  the  purpose,  does  not  suspend  or 
affect  the  execution  thereof  ;  but  the  successor  of  the  person, 
who  has  died,  been  removed,  or  become  disqualified,  must 
proceed  to  complete  all  unfinisied  matters,  as  his  predeces- 
sor mi(;;ht  have  completed  the  same;  and  he  must  give  such 
security  for  the  due  performance  of  his  duties,  as  the  surro- 
gate prescribes. 

§277!«  Tho  surrogate  may,  in  the  order  directing  the 
execution  of  the  decree,  or  in  a  separate  order  made  before 
the  sale,  allow  a'sale  to  bo  mado  upon  a  credit,  not  exceed- 
ing three  years,  for  not  more  tlian  three- lourths  of  the  pur- 
chase-money, to  be  secured  by  the  purchaser's  bond,  and 
his  mortgage  on  the  property  sold,  except  where  the  sale  is 
that  of  an  interest  under  a  contraot ;  in  which  case,  the  order 
may  prescribe  the  security  to  be  given. 


§  2772.  [Am*d  1885.]  Each  distinct  i-arcel  of  real  prop- 
erty must  be  sold  in  ihe  county  where  it  or  a  part  thereof  is 
situat-d.  The  provisions  of  Foctions  one  thousand  three 
hundred  and  eighty-four,  ore  thousand  three  hundred  and 
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eighty-five,  one  thousand  three  hundred  and  eighty-six,  one 
thousand  four  hundred  and  thirty -four,  one  thousand  four 
hundred  and  thirty-five  and  one  thousand  four  hundred 
and  thirty-six  of  this  act  apply  to  a  public  sale  of  real  prop- 
erty, or  of  an  Interest  in  real  property,  as  prescribed  in  this 
title.  In  making  the  application  each  provision  relating  to 
the  sheriff  is  deemed  to  apply  to  the  person  making  the 
sale,  pursuant  to  the  decree  and  the  order  directing  the 
execution  thereof.  A  private  sale  of  real  property,  or  of  an 
interest  in  real  property,  must  be  made  by  contract  in  writ- 
ing, subject  to  the  approval  of  the  surrogate. 

§  8778.  [Am'd  1885.]  Where  real  property  to  be  sold  at 
public  sale  consists  of  one  or  more  distinct  parcels,  the  per- 
son making  the  sale  must  cause  each  distinct  parcel  to  be 
separately  exposed  for  sale,  i*nless  otherwise  directed  in  the 
decree,  or  in  the  order  to  execute  the  same,  or  in  an  order 
subsequently  made  by  the  surrogate. 

§  8774.  An  executor  or  administrator  upon  the  estate,  a 
freeholder  appointed  to  execute  a  decree,  or  a  general  or 
special  guardian  of  an  infant,  who  has  an  interest  in  any  of 
the  real  property  to  be  sold,  shall  not,  directly  or  indirectly, 
purchase,  or  be,  or,  at  any  time  before  confirmation,  tie- 
come  interested  in  a  purchase  at  the  sale ;  except  that  a 
guardian  may,  when  authorized  so  to  do  by  the  order  of  the 
surrogate,  purchase,  in  his  name  of  office,  for  the  benefit  of 
his  ward.  A  violation  of  this  section  renders  the  purchase 
void. 

§  8776.  [Am*d  1885.]  The  person  making  the  sale  must, 
with  all  convenient  speed  file  with  the  surrogate  a  report  of 
the  sale.  The  surrogate  must  upon  notice,  given  in  such 
manner  and  for  such  a  length  of  time  as  he  thinks  proper, 
to  each  party  who  has  appeared,  inquire  into  the  proceed- 
ings ;  and  he  may  take  oral  testimony  respecting  the  same. 
If  he  is  of  opinion  that  the  proceedings  were  unfair ;  or 
that  the  sum  bid  for  the  whole,  or  for  a  distinct  parcel  of 
real  property  separately  sold,  or  in  case  of  a  private  sale  of 
the  same,  that  the  sum  at  which  it  is  agreed  to  be  sold, 
was  less  than  the  value  thereof  at  the  time  of  sale,  and  that 
a  sum  exceeding  that  bid,  or  in  case  of  a  private  sale,  ex- 
ceeding that  at  which  it  is  a^eed  to  be  sold  at  least  ten  per 
centum,  exclusive  of  the  expenses  of  a  new  sale,  may  be 
obtained  upon  a  resale, — he  must  make  an  order  vacating 
the  sale,  either  wholly  or  with  respect  to  the  distinct  parcel 
affected,  and  directing  another  sale,  and  whether  it  shall  be 
at  public  or  private  sale,  notice  of  which,  in  case  of  a  public 
sale  thereof,  must  be  given,  and  the  sale  must  be  conaucted 
as  in  this  title  prescribed  for  a  public  or  private  sale  as  may 
be  applicable. 

§  8776.  Where  a  sale  is  not  vacated,  the  surrogate  must 
make  an  order  confirming  it ;  and  where  it  is  vacated  as  to 
a  part  only  of  the  property  sold,  he  must  make  an  order 
coi'firn'ing  it  a^  to  the  residue.     An  order,  confirming  a 


Digitized  by  VjOOQ  IC 


826     DISPOSITION  OF  REAL  PBOPEBTY.    §§2778-2780 

8*le,  must  direct  a  person  making  the  sale  to  execute  the 
proper  conyeyances,  upon  oompUance,  ou  tbe  part  of  the 
purchaser  or  purchasers,  with  the  terms  of  the  sale.  The 
necessary  conveyanot  s  must  be  executed  by  that  person 
accordingly,  and  must  briefly  refer  to  the  decree,  tbe  order 
to  execute  it,  and  the  order  of  oonflrmation, 

146N.Y.29.  §2777.  A  conveyance  of  real  property,  made  pursuant 
to  this  title,  does  not  affect,  in  anv  way,  the  title  of  a  par- 
chaser  or  mortgagee,  in  good  faith  and  for  yalue,  from  an 
heir  or  devisee  of  the  decedent,  unlebs  letters  testamentary 
or  letters  of  administration,  upon  the  estate  of  the  decedent, 
were  granted,  by  a  surrogate  s  court  having  jurisdiction  to 
grant  them,  upon  a  petition  therefor,  presented  within  four 
years  after  his  death. 

§2778.  [Am'dlH9i.]  Except  as  prescribed  in  the  last  see- 
tion  a  conveyance  of  real  property,  executed  upon  a  s<ile 
thereof,  pursuunt  to  this  title,  vests  in  the  grantee  all  the  es- 
tate, right  and  interest  of  the  decedent  in  the  real  property 
80  conveyed,  at  the  time  of  his  death,  free  from  any  claim 
of  his  widow  for  dower,  which  has  not  been  ashigoed  to  her; 
but  subject  to  all  subsisting  charges  thereon  by  judgment, 
mortgage  or  otherwise,  which  existed  atthetimeof  his  death, 
unless  the  said  real  property  is  decreed  to  be  sold  free  and 
clear  from  thelien  of  any  i  udgmen  tor  judgments  established 
by  the  decree  and  ordered  to  be  paid  as  far  as  possible  from 
the  proceeds  of  such  sale,  as  provided  for  in  sections  twenty- 
seven  hundred  and  ninety-one  and  twenty-seven  hundred 
and  ninety-three  of  this  act,  in  which  event  such  lien  or  liens 
shall  be  transferred  by  sui  h  sale  from  the  land  sold  to  the 
proceeds  thereof.  "Where  dower  has  been  assigned  to  the 
widow,  the  grantee  takes  the  part  of  the  property  to  which 
her  estate  in  dower  attaches,  subject  thereto, 

§  2779.  Where  any  of  the  property  to  be  sold  consists 
of  an  interest,  under  a  contract  for  the  purchase  of  real 
property,  and  any  payment  is  yet  to  be  made  upon  the  con- 
tract, the  sale  must  be  made  subject  to  all  payments,  there- 
after  to  become  due  thereupon ;  and  it  may,  also,  if  the 
decree,  or  the  order  to  execute  the  decree,  so  directs,  be 
made  subject  to  all  payments,  previously  due  thereupon. 
If  the  sale  is  subject  to  any  payment,  the  terms  of  sale 
must  specify  thepenalty  and  the  number  of  sureties,  required 
in  the  bond  to  be  given  by  the  purchaser,  as  prescribed  m  the 
next  section,  and  must  stato  to  what  payments  the  sale  is 
subject. 

§  2780.  Where  a  sale  is  made  subject  to  any  payments, 
as  specified  in  the  last  section,  the  purchaser  must,  before 
the  sale  is  confirmed,  execute  to  the  executor  or  adminis- 
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trator  of  the  decedent,  his  bond,  with  siireties,  for  the 
benefit  and  indemnity  of  the  obligee  abd  hissoccesBors.  and, 
also,  the  persons  entitled  to  the  interest  of  the  decedent  in 
ihe  lands  so  contracted  for,  in  a  penalty  at  least  twi(  e  the 
amount  of  all  the  payments,  subject  to  which  the  sale  is 
made;  conditioned  that  the  pnrchaser  will  punctually  make 
all  those  payments,  and  will  fully  indemnity  the  obligee  and 
his  successors,  and  each  of  the  persons  so  entitled,  against 
all  demands,  charges,  costs,  and  expenses,  by  reason  of  any- 
thing contained  in  the  contract,  or  by  reason  of  itny  other  ob- 
ligation or  liability  of  the  decedent,  on  account  of  the  pur- 
chase of  the  property  ;  and  against  all  other  coyenants  and 
agreements  of  the  decedent,  to  and  with  the  Yendor  of  the 
property,  in  relation  thereto. 

§2781«  But  where  an  interest  under  a  oontraot  for  the 
purchase  of  real  property  is  liable  to  be  sold,  as  prescril  ed 
in  this  title,  the  decree,  or  the  order  for  the  execution 
thereof,  may  direct  a  sale  of  the  deiedett's  interest  iu  a 
part  only  of  the  property,  if,  in  the  opinion  of  the  surro- 
gate, such  a  sale  can  be  made  advantageously  to  tbe  estate 
of  the  decedent,  and  so  that  the  purchase  money  of  the 
part  sold  will  satisfy  and  discharge  all  the  payments,  to  )  e 
made  for  all  the  property  contracted  for,  according  to  the 
contract.  In  such  a  case  the  purchaser  is  not  required  to 
execute  a  bond. 

§  2782*  A  conveyance  of  the  decedent's  interest  in  all  the 
real  property  held  by  him  under  a  contract  for  tl  e  pur-  . 
chase  thereof,  operates  as  an  assignment  of  the  contract  to 
the  purchaser  ;  and  vests  in  him,  his  heirs  and  assigns,  all 
the  right,  title,  and  interest  of  aU  the  persons  entitled,  at 
the  time  of  the  sale,  in  and  to  the  decedent's  interest  in  the 
real  property, 

§  2788.  A  conveyance  of  the  decedent's  interest  in  a 
part  only  of  the  real  property,  held  under  such  a  contract, 
transfers  to  the  purchaser  all  the  decedent's  right,  title,  and 
interest  in  and  to  the  part  so  sold  ;  and  all  rights,  which 
would  be  acquired  thereto,  by  the  executor  or  administrator^ 
or  by  any  person  entitled,  at  the  time  of  the  sale,  to  the 
interest  of  the  decedent  therein,  by  perfecting  the  title  to 
the  property  contracted  for,  pursuant  to  the  contract.  U].on 
fully  complying  with  the  contract,  the  purchaser  h'-s  the 
same  right  to  enforce  performance  thereof,  with  respt  ct  to 
(he  part  conveyed  to  him  ;  and  the  executor  and  adminis- 
trator, or  his  assignee,  hiis  the  same  right  to  enforce  per- 
formance, with  r<  speet  to  the  residne,  ns  the  decedent  would 
have  Imd,  if  he  was  living.  Any  title  acquired  by  the  ex- 
ecutor or  admioistrat' r,  or  his  iHsignee,  with  respi  ct  to 
the  part  not ;  old,  mriKt  be  hf  Id  in  tiuKt  1«  r  the  iifio  c  f  tbe 
persons  eutitlel  t>  the  decedent':;  interest;  subject  tu  the 
dowtr  of  the  wid-jw,  if  any. 
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84  Hun,  601.  §2784.  The  title  of  a  purchaser  in  good  faith,  at  a  sale 
pursoanito  a  deortre  made  as  prescribed  in  thin  title,  is  not, 
nor  is  the  validity  of  a  luoriga^ie  or  lease  made  as  presiril  ed 
in  this  title,  in  any  way  affect*  d  hy  any  of  the  following 
omissions,  errors,  defects,  or  irregularities;  except  so  far  as 
the  same  would  affei  t  the  title  of  a  purchaser  at  a  sale,  made 
pursuant  to  the  directions  contained  in  a  judgment,  rendered 
by  the  supreme  court  in  an  action : 

1.  "Where  a  petition  was  presented,  and  the  proper  per- 
sons were  duly  cit^d,  and  a  decree  directing  a  mortL-age  or 
lease,  or  a  decree  for  a  sale,  and  an  order  directing  the  exe- 
cution thereof  were  made,  as  prescribed  in  tbis  till*- ;  and 
the  decree  and  the  order,  if  any,  were  duly  recordid,  as 
prescribed  in  article  first  of  tide  first  of  tbis  chapter;  by 
auy  omission,  error,  defect,  or  irregularity,  oceurriog  be- 
tween the  return  of  the  cit-ation,  and  the  making  of  the  de- 
cree, or  tiHd  order  directing  the  execution  of  the  decree : 

2.  "Where  an  order,  confirming  a  sale  and  directing  a 
conveyance,  has  been  made,  upon  proof,  satisfactory  to 
the  Kurrocate,  that  all  the  acts  have  been  done,  which  are 
required  by  luw  to  be  done,  after  tbe  order  directing  the 
execution  of  the  decree,  to  authorize  the  surrogate  to  mako 
such  an  order  of  confirmation  ;  by  the  aotuai  omission  to 
do  such  an  act,  or  by  any  error,  defect,  or  irregulariiy  in 
the  same,  or  by  any  omission  in  the  recitals  of  Uie  convey- 
ance. 


§  2785*  Where  the  records  of  the  surrogate's  court  have 
been  heretofore,  or  are  hereafter,  removed  from  one  place 
to  another,  in  either  the  same  or  another  countv,  and 
twenty-five  years  have  elapsed  after  a  sale  or  other  disposi- 
tion of  real  property,  or  of  an  inten  st  in  real  property,  as 
prescribed  in  thi  j  title,  the  due  ap|)ointment  of  a  guardian 
for  each  infant  parly  to  the  special  nrooeeding  must  be 
presumed,  andean  be  disproved  only  by  affirmative  record 
evidence  to  ^e  oontrary. 


{2786.  [Am'dlSH.]  The  proceeds  arising  from  a  mort- 
gage, lease  or  sale,  made  as  prescribed  in  this  title  must  be 
paid  into  the  surrogate's  court  by  the  executor,  administra- 
tor or  freeholder  receiving  the  same.  For  that  purpose,  he 
must  pay  them  to  the  county  tr*  asurer,  to  the  credit  of  the 
special  proceedintr,  to  be  retained  bv  him,  as  prescribed  in 
section  twenty-five  hundred  and  thirty-seven  of  this  act. 
Upon  p'lyment  being  BO  male  the  leirs  and  deyis*  es  of  the 
decedent,  and  their  as^igu8  and  uU  the  dcc«  dent's  rt  uaining 
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real  property,  and  interest  in  real  property,  held  nnder  a 
contract  for  the  purchase  thereof,  are  exonerated  from  the 
debts  and  liens  established  by  the  decree  and  ordered  to  be 
paid,  or  estnblishtd  and  ordered  to  be  paid  as  prescribed  in 
the  next  section  but  one,  as  fur  as  the  proceeds  so  paid  oyer 
are  sufficient,  after  deducting  the  costs  and  expenses  allowed 
by  the  surrogate,  to  satisfy  those  debts  or  liens. 

§  27$7.  Immediately  after  the  payment  into  oonrt  of 
the  proceeds  of  a  mortgage,  lease,  or  sale,  as  prescribed  in 
the  Lfist  section,  thd  surrogate  must  cause  notice  of  the  time 
and  place  of  making  the  distribution,  to  be  published,  at 
least  once  in  each  of  the  six  weeks  immediately  preceding 
the  same,  in  a  newspaper  published  in  the  county  of  the 
surrogate. 

i  27SS.  [Am*d  1894.]  At  the  time  and  i>lace  designated 
in  the  notice,  or  at  the  time  and  pLice  to  which  the  hearing 
is  adjourned,  the  surrogate  must  hfar  the  allegations  ana 
proofs  1  f  the  creditors  or  li  nors,  and  of  the  persons  inter- 
ested in  the  estate,  or  in  the  »p  lication  of  the  proceeds,  re- 
specting any  demands  against  the  decedent  orf<  r  1.  s  funeral 
expenses,  then  presented,  which  had  not  been  c  t''.  lished  or 
rejected  before  making  the  de<  ree.  The  proTls  •  i..i  of  this 
title,  relating  to  contesting  nnd  establishing  deb  h,  <  r  judg- 
ment  lienn,  and  as  to  payment  of  judsn  ei:t  liens, 
and  preserring  the  evidence  thereof,  before  mak- 
ing the  decree,  apply  to  the  proceedings  respecting  any  de- 
mand so  presented.  A  debt  or  judgment  lien,  which  was 
established  by  the  decree,  may  be  again  controverted, 
upon  the  hearing  provided  for  in  this  section,  upon 
the  discovery  of  new  evidence  impeaching  the  same,  and 
upon  such  a  notice  to  the  claimant  as  the  surrogate  directs, 
but  not  otherwise. 


§  2789.  [Am*d  ISH.'j  Where  the  decree  was  executed 
with  respect  to  a  |  art  only  of  the  real  property,  or  interest  in 
real  property,  specified  therein,  and  the  proceeds  of  the  sale 
are  insufficient,  after  paying  the  costs  and  expenses  thereof, 
to  satisfy  all  the  debts  established  by  the  decree,  and  all 
judgment  liens  estal' lished  and  decreed  to  be  paid  therefrom, 
together  ^  ith  the  demands  established  as  prescribed  in  the 
last  section,  an<l  all  other  sums  payable  out  of  the  same,  as 
prescribed  in  the  last  section,  and  all  other  sums  payable 
out  of  the  same,  as  prescribed  in  this  title,  the  surrogate 
must  make  an  order,  as  prescribed  in  section  twenty- 
seven  hundred  and  sixty- eight  of  this  act,  drecting 
the  execution  of  the  decree,  with  respect  to  the  remainder, 
or  so  much  thereof  as  is  ne«  ensary  The  proceedings 
thereupon  and  subsequent  thereto  are  the  same  as  upon 
and  subsequent  to  the  first  order  lor  the  execution  of  tho^^^j^ 
decree  "^  ^^  uy  ^  oog  IL 
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§  2790*  Upon  the  heariug.  provided  for  in  the  1  st  Bection 
but  one,  or  upou  the  hearing  after  the  further  execution  of 
thede.ree,  as  prescribed  iu  the  last  ^ecti'>n,  the  an i reflate 
must  also  hear  the  allegations  and  proofs  of  any  person,  who 
claims  a  right  to  the  surplus  money,  or  any  part  thereof.  A 
claim  so  made  may  be  contested  by  any  other  person  making 
a  like  claim. 


§  2791.  [i4m*(J1894.]  The  surrogate  mast,  by  supple- 
mentary decree,  made  and  recorded  in  like  manner  as  the 
first  decree,  determine  the  rights  of  the  creditors,  judgment 
lienors  and  other  persons  interested,  to  share  in  the  pro- 
ceeds, and  direct  the  distribution  thereof  accordingly. 
"Where  the  rights  of  creditors  or  judgment  lienors 
are  e>tabli-hed  and  their  claims  decreed  to  be  paid, 
and  there  is  a  surplus,  respecting  the  distribution  of 
which  a  conteht  arises,  he  may  make  a  supplementary 
decree,  providing  for  the  payment  of  the  cred  tors  and 
judgment  lienors  only ;  and  reserving  all  qnestions  as  to 
the  distribution  of  the  surplus,  to  be  settled  by  a  second 
snpiilemeutary  decree.  An  appeal  may  be  taken  from 
either  of  the  supplementary  decrees  by  any  person 
aggrieve  I  thereby,  as  from  the  first  decree  ;  except  that  it 
is  notnece-sary  or  proper  to  m.ke  any  creditor  or  judg- 
ment lienor  a  party  to  an  appeal  from  the  second  supple- 
mentary decree. 


§  2792,  Each  supplementary  decree  must  fix  the  sum 
to  be  paid  or  invested,  as  prescribed  in  the  following  sec- 
tions of  this  title,  as  far  as  they  can  be  then  fixed.  S  any 
sum  cannot  be  then  fixed,  it  may  be  fixed  by  the  orvler 
of  thesuirogatesubseqneutly  made.  The  surrogate  must 
cause  a  certified  copy  <»f  each  supplementary  decree,  and 
of  each  or»ler,  to  be  delivered  to  the  county  treasurer, 
who  mnst  distribute,  pay  over,  or  invest  the  proceeds  in  hU 
hands,  as  directed  thereby. 


§  2793.  [Am'd  1886,  1893,  1894.]  Money  paid  into  the 
surrogate's  court,  as  prescribed  in  this  title,  must  be  dis- 
tributed by  the  supplementary  decree  in  the  following 
order: 

1.  The  charges  and  expenses  of  the  mortgage,  lease  or 
Bale,  and  of  the  publication  of  tJie  notice  of  distribution,  Hnd 
the  other  actual  disbursements  attending  the  distribution, 
must  first  be  paid. 
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2.  Wliere  an  interest  nnder  a  contract  for  the  pnrohaae 
of  real  property  was  sold,  all  sums  of  money,  which  were 
due  at  the  time  of  the  sale,  pursuant  to  the  contract,  and  were 
not  assumed  by  the  purchaser,  must  next  be  paid  oat  of  the 
proceeds  of  the  sale  of  that  interest. 

3.  Out  of  the  remainder  of  the  money  arisicg upon  a  sale, 
the  claim  of  dower  of  the  decedent's  wife,  if  any,  which  has 
not  been  assigned  to  her  must  be  satisfied,  by  ^ettiug  apart, 
for  investment,  one- third  of  the  gioss  proceeds  of  the  prop« 
erty,  to  which  her  right  of  dower  attaches ;  unless,  within 
snch  time,  and  upon  such  notice  to  her,  as  the  surrogate 
deems  reasonable,  she  presents  an  instrument  under  seal, 
acknowledged  or  proved  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  in  tlie  county,  whereby  she  consents  to 
accept,  in  lieu  of  her  dower,  a  bum,  to  be  ascertained  by  the 
surrogate,  equal  to  the  value  of  her  right  of  dower  in  the 
gross  proceeds,  according  to  the  principles  applicable  to  life 
annuities  ;  and,  if  she  present  such  an  instrumtnt,  by  pay- 
ing to  her  such  a  sum.  If  it  shall  appear  to  the  surrogate 
that  the  decedent's  widow  is  an  infant,  lunatic,  or  otherwise 
incompetent,  and  that  a  general  guardian  or  committee  has 
been  appointed,  upon  proof  that  it  will  be  for  the  best  inter- 
est and  advantage  of  the  estate  of  such  infant,  lunatic  or  in- 
competent widow,  the  surrogate  must  authorize  and  direct 
such  guardian  or  committee,  in  the  name  of  such  infant, 
lunatic  or  incompetent  widow,  havinff  such  dower  right,  to 
execute  an  instrument  under  seal,  acKnowledged  or  proved 
and  certified  in  like  manner  ns  a  deed  to  be  recorded 
in  the  county,  whereby  such  guardian  or  committee  shall 
consent  to  accept  in  lieu  of  dower  a  sum  to  be  ascertained  by 
the  surr<-gate  as  above  provid*  d,  according  to  the  principles 
applicable  to  life  annuities  ;  and  upon  presentation  of  such 
an  instrument  to  the  surrogate,  tne  value  of  tlie  right  of 
dower  so  a  certained  by  him  shall  be  paid  to  such  guardian 
or  committee.  Such  instrument  shall  have  the  same  force 
and  effect  as  a  deed  or  instrument  executed  and  acknowl* 
edged  by  a  competent  person. 

4.  Out  of  the  remainder  of  tne  money,  arising  upon  a  i  conn.  16T. 
mortgage,  lease  or  sale,  must  be  paid  the  costs  of  the  special 
proceedings  awarded  to  the  petitioner  in  the  decree. 

5 .  Out  of  the  remainder  of  the  money  must  be  paid  in  full  a  Dtm.  129. 
or  to  such  extent  as  the  money  applicable  thereto  will   i  ny 

the  same,  and  according  to  their  respective  prior. ties,  all 
judgm'^ntliens  established  and  ordered  paid  by  the  decree, 
upon  either  tlie  first  or  second  hearing,  and  which  were  i  ot 
disallowed  or  held  invalid  by  either  of  such  decrees.  But 
no  part  of  such  moneys  arising  from  the  disposition  of  any 
real  property  of  decedent,  or  any  portion  thereof,  shall  be  ap- 
plied toward  the  payment  of  any  judgment  lien  established) OQlC 
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\}j  the  decree,  except  where  such  proceeds  hare  arisen  from 
the  disposition  of  sach  real  pro^rty,  or  a  portion  thereof, 
upon  which  said  judgment  lien  is  established  by  decree  a« 
existing  at  the  decedent's  death. 

6.  Oat  of  the  remainder  of  the  money,  must  be  paid  the 
som,  if  any,  which  has  been  found  to  be  due  to  the  exeontor 
or  administrator,  npon  a  judicial  settlement  of  his  account, 
after  applying  thereupon  the  proceeds  of  the  personal  prop- 
erty. But  this  subdivision  does  not  authorize  the  repay- 
ment to  an  executor  or  administrator,  of  any  sum  paia  by 
him  to  a  creditor  of  the  decedent,  exceeding  the  proportion 
which  thit  creditor  would  be  entitled  to  receire  from  the 
estate  of  the  decedent,  upon  the  distribution  of  all  the  assets 
of  the  decedent,  and  the  proceeds  of  property  disposed  of  as 
prescribed  in  this  title. 

7.  Out  of  the  remainder  of  the  money  must  be  paid,  in 
full,  the  reasonable  fuueral  expenses  of  the  decedent,  to  the 
persons  whose  claims  therefor  w<  re  established  and  recited 
as  debts  in  the  first  decree,  and  were  not  rejected  upon  the 
second  hearing. 

8.  Out  of  the  remainder  of  the  money  must  be  paid*  in 
full,  the  other  debts,  which  were  established  and  recited  in 
the  first  decree,  and  were  not  rejected  upon  the  second  bear- 
ing ;  or,  if  there  is  not  enough  for  that  purpose,  they,  or  fo 
much  thereof  as  the  money  applicable  thereto  will  pay, 
must  be  paid  in  the  order  prescribed  by  law  for  payment 
of  a  decedent's  debts  by  an  exec n tor  or  administrator  out  of 
the  personal  assets  without  giving  preference  to  rent,  or  to 
a  specialty,  or  to  any  demand  on  Hocount  of  an  action  pend- 
ing thereupon  ;  and  paying  debts  not  yet  due,  upon  a  rebate 
of  legal  interest. 

9.  Out  of  the  remainder  of  the  money  must  be  paid,  in 
like  manner,  the  debts  first  established  by  the  supplemen- 
tary decree,  or  so  much  thereof  as  the  remainder  will  pay. 

10.  If  any  surplus  remains,  it  uitlfit  be  distributed  among 
the  heirs  and  devisees  of  the  decedent,  or  the  persons  claim- 
ing under  them,  and  among  those  persons  "w  ho  have  pre- 
sented and  proved  liens  upon  the  interest  of  tbose  heirs  or 
devisees,  or  persons  claiming^  under  them,  which  were  cutoff 
by  the  sale,  according  to  their  respective  rights  and  priori- 
ties, as  established  in  the  supplementary  deoee.  But,  if 
the  proceeds  of  any  of  the  property  sold  have  been,  or  were 
to  be,  converted  into  personal  property,  pursuant  to  a  di- 
rection contained  in  the  decedent  s  will,  the  surplus  pro- 
ceeds of  that  part  of  the  property  must  be  paid  to  the  per- 
sons entitled  thereto,  by  the  terms  of  the  will.  Any  person 
having  a  right  of  tenancy  l>y  the  courtesy  in  such  surplus 
may,  if  he  so  elects,  receive  therefrom  a  gross  sum  m  satis, 
faction  of  such  right. 
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§  2794*  The  cluim  of  dower  of  the  decedent's  wife,  in 
real  property  held  by  the  decedent,  nnder  a  contract  for  the 
pnronase  th-reof.  which  must  be  satisfied,  as  prescribed  in 
snbdi vision  third  of  the  last  section,  extends  only  to  the  an- 
DUfil  interest,  daring  her  hfe,  npon  one- third  of  the  balance 
remaining,  after  deducting  from  the  money  arising  upon  the 
sale,  all  snms  dne  from  the  decedent,  at  the  time  of  the  sale, 
for  the  real  property  so  contracted  and  sold. 


$  2795«  The  surrogate  must  canse  a  snm  set  apart  for  a 
widow's  dower,  as  prescribed  in  the  last  two  sections,  to  be 
invested  by  the  connty  treasurer,  under  the  direction  of  the 
surrogate,  in  the  public  securities  of  the  State,  or  of  the 
United  States,  or  in  permanent  mortgage  securities,  bearing 
interest  payable  annually,  or  of  iener.    The  interest,  or  other 
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income,  must  be  paid  by  the  county  treasurer  to  the  widow, 
during  her  life.  After  her  death,  the  coimty  treasurer,  un- 
der the  direction  of  the  surro^te's  court,  manifested  in  an 
order  duly  entered,  must  sell  the  public  securities,  or  collect 
the  sums  loaned  upon  mortgage,  and  distiibute  the  pro- 
ceeds, less  the  costs  and  expenses,  as  prescribed  in  the  last 
section  but  one,  for  the  distribution  of  the  remainder  of  the 
money,  after  satisfying  the  claim  for  dower. 

§  2796.  [Am'd  1882.]  Where  surplus  money  is  dis- 
tributable to  an  infant,  or  where  the  interest  in  the  property, 
represented  by  it  consisted  of  a  precedent  estate  and  a  re- 
mainder or  reversion  ;  the  decree  must  provide,  as  tiie 
judgment  of  the  supreme  court  would  provide,  in  an 
analogous  case,  for  the  investment  of  the  money  in  the 
public  securities  of  the  state,  or  of  the  United  States  ;  or 
for  the  loan  thereof,  secured  by  bond  and  by  mortgage 
upon  unincumbered  real  property  within  the  stale,  worth 
at  least,  exclusive  of  buildings  thereupon,  twice  the  sum 
lent ;  and  for  the  payment  of  the  income,  until  the  major- 
ity of  the  infant  or  the  determination  of  the  temporary 
interest ;  and  then,  for  the  payment  of  the  principal  to  the 
person  or  persons  entitled  thereto.  Or  where  surplus 
money  is  distributable  to  an  infant,  the  decree  may,  in  the 
discretion  of  the  surrogate,  direct  that  the  same  be  paid  to 
his  general  guardian  upon  the  latter  giving  such  additional 
security,  if  any,  as  the  surrogate  directs,  or  if  it  is  one 
hundred  dollars  or  less,  that  it  be  deposited  by  the  county 
treasurer  in  a  savings  bank  or  trust  company,  designated 
by  the  surrogate,  and  that  the  interest  or  income  thereof  be 
applied  to  the  use  of  the  infant  until  its  majority. 

§  2797.  The  commencement  or  pendency  of  an  action 
or  special  proceeding,  having  for  its  object  the  sale,  either 
absolutely  or  contiugently,  of  property  hable  to  be  dis- 
posed of  as  prescribed  in  this  title  ;  or  the  foreclosure  by 
advertisement,  of  a  mortgage  thereupon  ;  or  any  proceeding 
to  sell  such  property,  taken  pursuant  to  a  judgment,  or  by- 
virtue  of  an  execution,  does  not  affect  any  of  the  proceed- 
ings taken  as  prescribed  by  this  title,  unless  the  surrogate 
so  directs.  After  making  a  decree  directing  a  mortgage, 
lease,  or  sale,  the  surrogate  may,  and,  in  a  proper  case,  he 
must,  stay  the  order  to  execute  the  decree,  with  respect  to 
the  property  affected  by  the  action,  or  special  proceeding, 
or  by  the  proceedings  then  pending,  until  the  determination 
thereof,  or  the  further  order  of  the  surrogate  with  respect 
thereto.  If,  in  the  course  thereof,  a  sale  of  any  of  the 
property  has  been  made,  before  making  the  decree  in  the 
surrogate's  court,  the  decree  must  provide  for  the  applica- 
tion of  the  surplus  proceeds  belongmg  to  the  decedent's 
estate.  If  such  a  sale  is  made  afterwards,  the  directions 
contained  in  the  decree,  relating  to  the  property  sold,  are 
deemed  to  relate  to  those  proceeds. 
MHoa  iH  *  ^  2798  X**^«'^  ^8^^-]  Where  real  property,  or  an  in- 
1J»»  A.X.  ^u.  *^®»*'  ^^  '^eal  property,  hable  to  be  disposed  of  as  prescribte^ 
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in  this  title,  is  sold,  in  an  action  or  a  special  proceeding 
Bperified  in  the  lust  section,  to  satisfy  a  mortgage  or  other 
hen  thereupon,  "which  accrued  dnring  th^  decedent's  life- 
time; and  letters  testamentary  or  letters  of  administration, 
upon  the  decedent's  estate  were,  within  forr  years  before 
the  sale,  issued  from  a  surrogate's  court  of  the  State  having 
jarisdiction  to  grant  them;  the  surplus  money  must  be  paid 
into  the  surrogate's  court  from  which  the  letters  issued, 
pursuant  to  the  provisions  of  section  twenty-five  hundred 
and  thirty- seven  of  this  co  le,  and  the  receipt  of  the  county 
treasurers  shall  be  a  sufficient  discharge  to  the  person  pay- 
ing such  money.  If  the  t^ale  was  made  pursuant  to  the  di- 
rections contained  in  a  jndgment  or  order  the  surplus 
remaining  after  payment  of  all  the  liens  upon  the  property, 
chargeable  upon  the  proceeds,  which  existed  at  the  time  of 
the  d»  cedent*s  death,  must  be  so  paid.  If  the  sale  waa  made 
in  any  other  manner,  the  surplus  exceeding  the  lien  to 
sati^ify  which  the  pr  perty  was  sod,  and  the  costs  and  ex- 
penses must,  within  thirty  days  after  the  r*oeipt  of  the 
mouc  y  from  which  it  accrues,  be  so  paid  over  by  the  persoB 
receiving  that  money.  • 

g  2799.  [Am'dlSSX.]  Where  money  is  paid  into  a  sur-  4ltedf.so». 
rogate's  court,  as  prescribed  in  the  last  section,  and  a  peti-  U  ^^'  ^ 
tion  for  the  disposition  of  properly,  as  prescribed  in  this  i3on.y.»41. 
title,  is  pending  before  him  ;  or  is  presented  at  any  time 
before  the  distribution  of  the  money  ;  the  money  must  be 
distributed  as  if  it  was  the  proceeds  of  the  decedent's  real 
property,  sold  pursuant  to  the  decree.  If  such  a  petition 
18  not  pending  or  presented,  or  if  a  decree  for  the  disposi- 
tion of  the  decedent's  property  is  not  made  thereupon,  a 
verified  petition,  praying  for  a  decree,  directing  the  distri- 
bution of  the  money  among  the  persons  entitled  thereto, 
may  be  presented  by  any  of  those  persons.  £ach  person, 
who  would  be  entitled  to  share  in  the  distribution  of  the 
proceeds  of  a  sale,  must  be  cited  to  show  cause,  why  such 
a  decree  should  not  be  made.  Service  of  the  citation  may 
be  made  upon  all  the  persons  designated  therein,  by  pub- 
lishing the  same  in  two  newspapers  designated  as  pre- 
scribed in  article  first  of  title  second  of  this  chapter,  at  least 
once  in  each  of  the  four  successive  weeks  immediately  pre- 
cedinff  the  return  day  thereof,  except  that  personal  service 
must  be  made  upon  the  husband,  wife,  heirs  and  devisees 
of  the  decedent,  and  also  upon  every  other  person  claiming 
under  them,  or  either  of  them,  who  resides  in  this  State. 
Upon  the  return  of  the  citation,  the  rights  and  priorities 
of  the  persons  interested  must  be  established,  and  a  decree 
for  distribution  must  bo  made,  as  if  it  was  the  pioceeds  of 
real  property  sold. 

§  8800.  Except  as  otherwise  specially  prescribed  in  this 
Mtle,  a  security  taken  or  an  investment  made,  pursuant  to 
any  provision  thereof,  must  be  taken  or  made  in  the  name 
of  the  county  treasurer,  adding  his  official  title,  and  his 
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succesflors  in  office.  Each  security  so  taken,  and  all  the 
papers  connected  therewith,  or  with  such  an  investment, 
and  each  lease,  taken  as  prescribed  in  this  title,  must  be 
immediately  delivered  to  the  surrogate  for  his  approval ; 
and,  when  approved  by  him,  must  be  delivered  to  the 
county  treasurer,  who  must,  from  time  to  time,  collect  the 
money  due  thereupon,  and  apply  it,  under  the  direction  of 
the  surrogate,  as  prescribed  by  law  for  that  purpose,  or  for 
the  application  of  the  money  represented  by  the  securi^. 
iWJN.Y.loc  §  2801.  [^m'd  1891.]  Where  a  decree  has  been  made 
for  the  application  of  the  proceeds  of  real  property  to  the 
payment  of  the  decedent's  debts,  or  fnneral  expenses,  or 
judgment  liens  established  and  ordered  paid,  as  prescribed 
in  this  title,  and  assets,  which  should  have  been  applied 
thereto,  are  afterwards  discovered ;  or,  for  any  other  reason, 
money  or  other  personal  property  of  the  decedent,  which 
shonld  have  been  applied  thereto,  afterwards  comes  to  the 
hands  of  the  executor,  administrator,  legatee  or  nextof  kin, 
the  heir,  devisee  or  other  person  aggrieved  may  maintain  an 
action  to  procure  reimbursement  therefrom. 

TITLE   VI. 

Pr<m9ion$  relating  to  a  testamerUary  truites. 

$  S803.  Intermediate  accoanting ;  fourth    made  apnll- 

when  Yolantary.  cahle.                   *'*«-- 
S808.  Id. :  when  compulsory.           I  8812.  Surrogate    to    determine 

2801  Petition  to  compel  pay-  controversies  ;      pro- 

ment  of  debt,  legapy,  portion   may    be  ro- 

etc.  tained. 

£805.  Id. ;  proceedings  upon  re-  2818.  Effect  of  decree. 

turn  of  citation .  2814.  Beslgnation  of  tnist. 

2806.  Id. ;  other  persons  inter-  2816.  Petition  for  securi^  from 

estedtobecited.  testamentary  tmstee. 

2807.  When  surrogate  may  com-  2816.  Security  ;  how  given. 

pel     judicial     settle-  2817.  Removal  of  testamentary 

ment.  tmstee. 

9806.  Who  may  apply  therefor.  2818.  Appointment  of  sncoesfor. 

2809.  Procee lings  upon  return  2819.  Procedings    where   testa- 

of  citation.  mentary  trustee  is  also 

9810.  Judicial    settlement     on  executor  or  adminis* 

petition  of  trustee.  trator. 

2811.  Certain  provisions  of  title  2820.  Application  of  thla  title. 

§  2802.  [Am'd  1886.]  Any  trustee  created  by  any  last 
will  and  testament,  or  appointed  by  any  competent  author- 
ity to  execute  any  trust  created  by  such  last  will  and  testa- 
ment, may  at  any  time  file  an  intermediate  account,  and 
may  also  annually  render  and  finally  judicially  settle  his 
accounts  before  the  surrogate  of  the  county  havin^i:  juris- 
diction of  the  estate  or  trust,  in  the  mauuer  provided  by 
law  for  the  final  judicial  settlement  of  the  accounts  of  ex* 
ecntors  and  administrators,  and  may  for  that  purpose  obtain 
and  serve  in  the  same  manner  the  necessary  citations  re- 
quiring all  persons  interested  to  attend  such  final  settlement; 
and  the  decree  of  the  surrogate  on  such  final  settlement  may 
be  appealed  from  in  the  manner  provided  for  an  appeal 
from  a  decree  of  a  surrogate's  court  on  the  final  settlement 
of  the  accounts  of  an  executor  or  administrator,  and  the 
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like  proceedings  shall  be  had  on  such  appeal ;  in  all  such 
annual  accountings  of  such  trustees,  the  surrogate  before 
i^hom  such  accountiug  may  be  had  shall  allow  to  the  trus- 
tee or  trustees  the  same  compensation  for  his  or  their  ser- 
vices, by  way  of  commission,  as  are  allowed  by  law  to  ex- 
ecutors and  administrators,  besides  their  just  and  reasonable 
expenses  therein ;  and  also  the  additional  allowance  pro- 
viaed  for  in  section  tweDty-five  hundred  and  sixty-two  of 
this  act ;  the  decree  of  the  surro^te  on  such  final  annual 
settlement  of  an  account  provided  for  in  this  section,  or  the 
final  determination,  decree  or  judgment  of  the  appellate 
tribunfd  in  case  of  appeal,  shall  have  the  same  force  and 
effect  as  the  decree  or  judgment  of  any  other  court  of  com- 
petent jurisdiction  on  the  final  settlement  of  such  accoimts, 
and  of  the  matters  relating  to  such  trust  which  shall  have 
been  embraced  in  such  accounts,  or  litigated  or  determined 
on  such  settlement. 

g  8808.  Upon  the  petition  of  a  person  interested,  abso-  94IT.  Y.  (66. 
hitely  or  contmgently,  in  the  estate  or  fund  in  the  hands  of 
a  testamentary  trustee,  or  in  the  application  thereof,  or  of 
the  income  or  other  proceeds  thereof,  the  surro^te  may,  in 
his  discretion,  make,  at  any  time,  an  order  requiring  a  testa- 
mentary trustee  to  render  an  intermediate  account. 

I  8804.  Where  a  person  is  entitled,  by  the  terms  of  the  MN.T.668. 
will,  to  the  payment  of  money,  or  the  delivery  of  personal  88  Hun,  88. 
property,  by  a  testamenta  y  trustee,  he  may  present  to  the 
surrogate's  court  a  written  petition,  duly  verified,  setting 
forth  the  facts  which  entitle  him  to  the  payment  or  deliv- 
ery, and  praying  for  a  decree,  directing  payment  or  delivery 
accordingly;  and  that  the  testamentary  trustee  may  l>e 
cited  to  show  cause,  why  such  a  decree  should  not  be  made. 
If  the  petitioner  is  so  entitled,  onl^  upon  the  happening  of 
a  contingency,  or  after  the  expiration  of  a  cert  am  time,  he 
must  show  in  his  petition,  that  his  ri^ht  to  the  money  or 
other  property  has  become  absolute.  Upon  the  presentation 
of  the  petition,  the  surrogate  must  issue  a  citation  accord- 
ingly. 

§  8806.  Upon  the  return  of  a  citation,  issued  as  pre-  ic  Week, 
scribed  in  the  last  section,  if  the  testamentary  trustee  files  Big.  84S. 
a  written  answer,  duly  verified,  setting  forth  facts,  which 
show  that  it  is  doubtful,  whether  the  petitioner's  claim  is 
valid  and  legal,  and  denying  its  validity  or  legality,  abso- 
lutely or  upon  his  informadon  and  belief,  a  decree  must  be 
made,  dismissing  the  petition,  without  prejudice  to  an  action 
in  behalf  of  the  petitioner  for  an  accounting ;  otherwise, 
the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties,  and  must  make  such  a  decree  in  the  premises,  as 
justice  requires.  In  a  proper  case,  the  decree  may  require 
the  testamentary  trustee,  who  is  unable  to  deliver  personal 
property  to  which  the  petitioner  Is  entitled,  to  pay  the  value 
thereof. 
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S  Bern.  221.  |  2806.  Where  it  appears,  upon  the  presentaHon  of  a 
petition  as  prescribed  in  the  last  section  but  one,  that  a  de- 
cree, made  pursuant  to  the  prayer  thereof,  might  affect  the 
rights  of  other  persons,  with  respect  to  the  estate  or  fund 
held  by  the  testamentary  trustee,  the  citation  must  also  be 
directed  to  those  persons.  Where  that  fact  appears,  upon 
the  return  of  the  citation,  or  upon  the  hearing,  and  it  also 
appears  presumptively  that  the  petitioner  is  entitled  to  a 
decree,  all  the  persons,  whose  rights  may  be  so  affected, 
must  be  brought  in  by  a  supplemental  citation,  before  a 
decree  is  made. 
4  Month.  L.  §  2807.  In  either  of  the  following  cases,  the  surrogate's 
Bnl.  88.  court  may,  from  time  to  time,  compel  a  judicial  settlement 
of  the  account  of  a  testamentary  trustee :  1.  Where  one 
year  has  expired,  since  the  will  was  admitted  to  probate. 
2.  Where  the  trustte  has  been  removed,  or,  for  any  other 
reason,  his  powers  have  ceased.  8.  Where  the  trusts,  or 
one  or  more  distinct  and  separate  trusts,  created  by  the 
terms  of  the  will,  have  been  executed,  or  are  ready  to  be 
executed  ;  so  that  the  persons  beneficially  interested  are,  by 
the  terms  of  the  will,  or  by  operation  of  law,  entitled  to 
receive  any  money  or  other  personal  property  from  the 
trustee. 

§  2808.  A  petition,  praying  for  a  judicial  settlement,  as 
prescribed  in  the  last  section,  and  that  the  testamentary 
trustee  may  be  cited  to  show  cause,  why  he  should  not  ren- 
der and  settle  his  account,  may  be  presented,  by  any  person 
beneficially  interested  in  the  execution  of  any  of  the  trusts ; 
or  by  any  person  in  behalf  of  an  infant  so  beneficially  in- 
terested ;  or  by  a  surety  in  the  bond  of  the  testamentary 
trustee,  given  as  prescribed  in  this  title,  or  by  the  legal  rep- 
resentative of  such  a  surely.  Upon  the  presentation  of  the 
petition,  the  surrogate  must  issue  a  citation  accordingly, 
unless  the  account  of  the  testamentary  trustee  has  been 
judicially  settled,  within  a  year  before  the  petition  is  pre- 
sented ;  m  which  case,  the  surrogate  may,  in  his  discretion, 
entertain,  or  decline  to  entertain,  the  petition. 

§  2809.  Sections  two  thousand  seven  hundred  and 
twenty-seven  and  two  thousand  seven  hundred  and  twenty- 
eight  of  this  act  apply  to  the  proceedings  upon  a  citation, 
issued  as  prescril)ed  fn  the  last  section,  and  to  the  testa- 
mentary trustee  to  whom  the  citation  is  directed. 
4  Month.  L.  §  28 1 0.  When  one  year  has  expired  since  the  probate  of 
Bui.  82.  the  will,  or  when  the  trusts,  or  one  or  more  distinct  and 
separate  trusts,  created  by  the  will,  have  been,  or  are  ready 
to  be,  fully  executed,  a  testamentary  trustee  may  present  to 
the  surrbgate's  court  a  petition,  duly  verified,  setting  forth 
the  facts,  and  praying  that  his  account  may  be  judicially 
settled  ;  and  that  all  the  persons  who  are  entitled,  absolutely 
or  contingently,  by  the  terms  of  the  will,  or  by  operation  of 
law,  to  share  m  the  fund,  or  in  the  proceeds  oi  property 
held  b^  the  petitioner,  as  ft  part  o|  )ii9  trust,  ma^b^  cit^ 
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to  attend  the  settlement.  Thereupon  the  surrogate  must 
issue  a  citation  accordingly.  Sections  two  thousand  seven 
hundred  and  twenty  nine,  two  thousand  seven  hundred  and 
thirty  and  two  thousand  seven  hundred  and  thirty-one  of 
this  act  apply  to  the  proceedings  upon  the  return  of  a  cita- 
tion, issued  as  prescribed  in  this  section,  and  to  the  testa- 
mentary trustee  whose  account  is  to  be  settled  Any  person, 
althoujrh  not  named  in  the  citation,  who  is  benef  c^ly  in- 
terested in  the  estate  or  fund  which  came  to  the  petitioner's 
hands,  or  in  the  proceeds  thereof,  or  in  the  api^ieation  of 
that  estate  or  fund,  or  of  the  proceeds  thereof,  is  entitled  to 
appear  upon  the  hearing,  and  thus  make  himself  a  party  to 
the  special  proceeding, 

§  281 1.  Sections  two  thousand  seven  hundred  and  thirty- 
four  to  two  thousand  seven  hundred  and  thirty-seven,  both 
inclusive,  sections  two  thousand  seven  hundred  and  thirty- 
nine  to  two  thou.<and  seven  hundred  and  forty -one  both  in- 
clusive, and  sections  two  thousand  seven  hundred  and  forty- 
three,  two  thousand  seven  hundred  and  forty-four,  and  two 
thousand  seven  hundred  and  forty-six  of  this  act,  apply  to 
and  regulate  the  like  matters,  where  a  testamentary  trustee 
accounts,  as  prescribed  in  this  title ;  except  as  otherwise 
prescribed  in  the  next  two  sections.  To  eich  account,  filed 
as  prescribed  in  this  title,  must  be  annexed  an  affidavit,  in 
the  form  prescribed  in  section  two  thousand  seven  hundred 
and  thirty-three  of  this  act,  for  the  affidavit  to  be  annexed 
to  the  accoimt  of  an  executor  or  administrator ;  except  that 
the  expression.  **  the  trust  created  by  the  will ",  with  such 
other  description  of  the  trust,  as  is  necessary  to  identify  it, 
must  be  substituted  in  place  of  the  words,  "  the  estate  of 
the  decedent". 

§  2812.  Upon  a  judicial  settlement  of  the  account  of  a 
testamentary  trustee,  a  controversy  which  arises,  respecting 
the  right  of  a  party  to  share  in  the  money  or  other  personal 

Sroperlj  to  be  paid,  distributed,  or  delivered  over,  must  be 
efermmed  in  the  Fame  manner  as  other  issues  are  deter- 
mined. If  such  a  controversy  remains  undetermined, 
after  the  determination  of  all  other  questions  upon  which 
the  distribution  of  the  fund,  or  the  delivery  of  the  personal 
property  depends,  the  decree  must  direct  that  a  sum,  suffi- 
cient to  satisfy  the  claim  in  controversy,  or  the  proportion 
to  which  it  is  entitled,  together  with  the  probable  amount 
of  the  interest  and  costs,  and.  if  the  case  so  requires,  that 
the  personal  property  in  controversy,  be  retained  in  the 
hanrts  of  the  accounting  party  ;  or  that  the  money  be  de- 
posited in  a  safe  bank  or  trust  company,  subject  to  the  sur- 
rogate's order,  for  the  purpose  of  being  applied  to  the  pav- 
ment  of  the  claim,  when  it  is  due,  recovered  or  settled  ; 
and  that  so  much  thereof,  as  is  not  needed  for  that  purpose, 
be  afterwards  distributed  according  to  law. 

§2813.  A  decree,  made  upon  a  Judicial  settlement  of 
^e  account  o|  a  testameotAr^  truste^i  as  prescribed  in  thii 
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title,  or  the  judgment  rendered  upon  an  appeal  from  such  a 
decree,  has  the  same  force,  as  a  judgment  of  tho  supreme 
court  to  tibe  same  effect,  as  against  each  party  who  Tvas 
duly  cited  or  appeared,  and  every  person  who  would  be 
bound  by  such  a  judgment,  rendered  in  an  action  between 
the  same  parties. 

9  How.  Pr.  §  281 4,  A  testamentary  trustee  may,  at  any  time,  pre- 
N.  8. 888.  Bent  to  the  surrogate's  court  a  written  petition,  duly  veri- 
4Dem.  lOS.  f^^^^  praying  that  his  account  may  be  judicially  settled  ; 
that  a  decree  may  thereupon  be  made,  allowing  him  to  re- 
sign his  trust,  and  discharging  him  accordingly ;  and  that 
all  persons  who  are  entitled,  absolutely  or  contingently,  by 
the  terms  of  the  will  or  by  operation  of  law,  to  share  in  the 
fund  or  estate,  or  the  procecsds  of  any  property  held  by  the 
petitioner  as  a  part  of  his  trust,  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made.  The  peti- 
tion must  set  forth  the  facts  upon  which  the  application  is 
foimded  ;  and  it  must,  in  all  other  respects,  conform  to  a 
petition  presented  for  a  judicial  settlement  of  the  account 
of  a  testamentary  trustee,  as  prescribed  in  this  title.  The 
siuTOgate  may,  in  his  discretion,  entertain  or  decline  to  en- 
tertain the  petition.  If  he  entertains  it,  the  proceedings 
must  be,  in  all  respects,  the  same  as  upon  a  petition  for  a 
judicial  settlement  of  the  petitioner's  account,  except  that, 
upon  the  hearing,  the  surrogate  must  l9rst  determine, 
whether  su£3cient  reasons  exist  for  granting  the  prayer  of 
the  petition ;  and,  if  he  determines  that  they  exist,  he  must 
make  an  order  accordingly,  and  allowing  the  petitioner  to 
account,  for  tho  purpose  of  being'  discharged.  Upon  the 
petitioner's  fully  accounting,  and  paying  all  money  belong- 
ing to  the  trust,  and  delivering  all  books,  papers,  and  other 
property  of  the  trust,  in  his  hands,  either  into  the  surro- 
gate's court,  or  as  the  surro^te  directs,  a  decree  may  be 
made,  accepting  his  resignation,  and  discharging  him  ac- 
cordingly. 

IDem.  171.  §  2815.  Any  person,  beneficially  interested  in  the  exe- 
8  Id.  287.  cution  of  the  trust,  may  present  to  the  surrogate's  court  a 
written  petition,  duly  venfied,  setting  forth,  either  upon  his 
knowledge,  or  upon  his  information  and  belief,  any  fact, 
respecting  a  testamentary  trustee,  the  existence  of  which, 
if  it  was  interposed  as  an  objection  to  granting  letters  tes- 
tamentary to  a  person  named  as  executor  in  a  will,  would 
make  it  necessary  for  such  a  person  to  give  security,  in 
order  to  entitle  himself  to  letters ;  and  praying  for  a  de- 
cree, directing  the  testamentary  trustee  to  give  security  for 
the  performance  of  his  trust ;  and  tliat  he  may  be  cited  to 
show  cause,  why  such  a  decree  should  not  be  made.  Upon 
the  presentation  of  such  a  petition,  the  surrogate  must  issue 
a  citation  accordingly.  Upon  the  return  of  the  citation,  a 
decree,  requiring  the  testamentary  trustee  to  give  such  se- 
curity, may  be  made,  in  a  case  where  a  person  so  named  as 
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executor  can  entitle  himself  to  letters  testamentary,  only  by 
giving  a  bond  ;  but  not  otherwise. 

§  2816.  The  security,  given  as  prescribed  in  the  last  IBem.  n 
section,  must  be  a  bond  to  the  same  effect,  and  in  the  same 
form,  as  an  executor's  bond.  Each  provision  of  this 
chapter,  applicable  to  the  bond  of  an  executor,  or  to  the 
rights,  duties,  and  liabilities  of  the  parties  thereto,  or  any 
of  them,  including  the  release  of  the  sureties,  and  the  giv- 
ing of  a  new  bono,  apply  to  the  bond  so  given,  and  to  the 
parties  thereto. 

§  2817.  In  either  of  the  following  cases,  a  person  bene-  88  Him,  188. 
flcially  interested  in  the  execution  oithe  trust,  may  present  ?£^^f*l^ 
to  the  surrogate's  court  a  written  petition,  duly  verified,    *'*''•*•*'**• 
setting  forth  the  facts,  and  praying  for  a  decree  removing  a 
testamentary  trustee  from  his  trust ;  and  that  he  may  be 
cited  to  show  cause,  why  such  a  decree  should  not  be 
made : 

1.  Where,  if  he  was  named  in  a  will  as  executor,  letters 
testamentary  would  not  be  issued  to  him,  by  reason  of  his 
persona]  disqualification  or  incompetency. 

2,  Where,  by  reason  of  his  having  wasted  or  improperly 
applied  the  money  or  other  property  in  his  charge,  or 
invested  money  in  securities  unauthorized  by  law,  or 
otherwise  improvident ly  managed  or  injured  the  property 
committed  to  his  charge,  or  by  reason  of  other  misconduct 
in  the  execution  of  his  trust,  or  dishonesty,  drunkenness, 
improvidence,  or  want  of  understanding,  he  is  unfit  for  the 
due  execution  of  his  trust. 

8.  Where  he  has  failed  to  give  a  bond,  as  required  by  a 
decree,  made  as  prescribed  in  the  last  two  sections ;  or  nas 
wilfully  refused,  or  without  good  cause  neglected,  to  obe^, 
a  direction  of  the  surrogate,  contained  in  any  other  decree, 
or  in  an  order,  made  as  prescribed  in  this  title ;  or  any  pro- 
vision of  law,  relating  to  the  discharge  of  bis  duty. 

§  2818.  [Am*d  1SS4.]  When  a  sole  testamentary  trustee  SRedf.  408. 
dies  or  becomes  a  lunatic,  or  is  by  a  decree  of  the  surrogate's  ij^°*Y^ 
court  removed  or  allowed  to  resign,  and  the  trust  has  not  gtiteRep, 
been  fully  executed,  the  same  court  may  appoint  his  sue-  esii 

cesser,  unless  such  an  appointment  would  contravene  the  S|^^i*?oo 
express  terms  of  the  will.  Where  one  of  two  or  more  testa-  J^  N.T.'soll 
mentary  trustees  dies  or  becomes  a  lunatic,  or  is  by  decree 
of  the  surrogate's  court  removed  or  allowed  to  resign,  a 
successor  shall  not  be  appointed  except  where  such  appoint- 
ment is  necessary  in  order  to  comply  with  the  express  terms 
of  the  will,  or  unless  the  same  court  or  the  supreme  court 
shall  be  of  the  opinion  that  the  appointment  of  a  successor 
would  be  for  the  benefit  of  the  cestui  que  trust.  Unless 
and  until  a  successor  is  appointed  the  remaining  trustee  or 
trustees  may  proceed  and  execute  the  trust  as  fully  as  if 
such  trustee  or  trustees  had  not  died,  become  a  lunatic,  been 
removed  or  resigned.  Where  a  decree  removing  a  trustee 
or  discharging  him  upon  his  resignation  does  not  designate 
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his  successor,  or  the  person  designated  therein  does  not 
qualify,  the  successor  mupt  be  appointed  and  must  qualify 
in  the  manner  prescribed  by  law  for  the  appointment  and 
qualification  of  an  administrator  with  the  will  annexed. 

§  2819.  Where  the  same  person  is  a  testamentary  trustee, 
and  also  the  executor  of  the  will,  or  an  administrator  upon 
the  same  estate,  proceedings  taken  by  or  against  him,  as 
prescribed  in  this  title,  do  not  affect  him  as  executor  or 
administrator,  or  the  creditors  of,  or  persons  interested  in, 
the  general  estate,  except  in  one  of  the  following  cases : 

1.  Where  he  presents  a  petition,  praying  for  the  revoca- 
tion of  his  letters,  he  ma^  also,  in  the  same  petition,  set 
forth  the  facts,  upon  showing  which  he  woiila  be  allowed 
to  resign  as  testamentary  trustee;  and  may  thereupon 
pray  for  a  decree  allowing  him  so  to  resign,  and  for  a  citation 
accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the 
revocation  of  letters  issued  to  an  executor  or  administrator ; 
and  any  of  the  facts  set  forth  in  the  petition  are  made,  by 
the  provisions  of  this  title,  sufflcirnt  to  entitle  the  same 
person  to  present  a  petition,  praying  for  the  removal  of  a 
testamentary  trustee ;  the  petitioner  may  pray  for  a  decree, 
removing  the  person  compi'ained  of  in  both  capacities,  and 
for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the 
resignation  or  removal,  as  the  case  requires,  of  the  testament- 
ary trustee,  and  for  the  judicial  settlement  of  his  account, 
may  be  taken,  as  pre';eribed  in  this  title,  in  connection  with, 
or  separately  from,  the  like  proceedings  upon  the  petition 
for  the  revocation  of  the  letters,  as  the  surrogate  directs. 

§  8820.  The  provisions  of  this  title  apply  to  a  trust 
created  by  the  will  of  a  resident  of  the  Stare,  or  relating  to 
real  propertv,  situated  within  the  StAte,  without  regard  to  the 
resiaence  of  the  trustee,  or  the  time  of  the  execution  of  the 
will. 

TITLE  VII. 
Provisions  relating  to  a  guardian. 

Abticlb  1.  Appointment,  xemoval,   and    resignation  of  a    general 

guardian. 
2.   Supervision  and  control  of  a  general  guardian.    Settle> 

ment  of  his  nccountg. 
8.    Goardiana  appointed  by  will  or  deed. 

ARTICLE  FIRST. 

Appointment,  Removal,  akd  Resignation  op  a 

General  Guardian. 

§  28B1.  Power  of  court  to  appoint  $  2825.  Appointment  of  gnardian. 

guardians.  2826.  Guardian  to  be  nominated 

2822.  Petition  for  appointment,  by  infant 

by  infant  over  fourteen.  2827.  Appointment   of   tempo- 

8828.  Contents  of  petition  ;  cita-  rarv  guardian  for  infant 

tlon.  under  fourteen. 

2824  Id. ;  where  petitioner   is  282^  Term  of  office  of  tempo- 

a  married  woman.  rary  guardian. 
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i  8839.  Inquiry  as  to  valne    of  for  rerOcaUon  of  let- 

property,  ters. 

2880.  QnalUicauoii  of  gnardian       $  2886.  Proceedings  thereupon, 

of  property.  2887.   Ward   or  new   guardian 

2831.  Id.  ;  of  guardian  of  per-  ma^  reqn  ire  accounting, 

son.  2888.  Application  for  andilaiy 

2882.  When  letters  may  be  re-  letters  to  foreign  gnar- 

Yoked  for  misconduct,  dian. 

etc  2889.  Proceedings  thereupon., 

2838.  Citation ;    hearing  ;    ^e-  2S40.  Effect  of  such  letters. 

crce.  2841.  Application    of  the  last 

2884.  Suspension  of  guardian  ;  section  to  former  guar- 

effect  thereof.  dians. 

2885.  Application  by  guardian 

§  2821.  The  surrogate's  court  has  the  like  power  and  SBedf.  M. 
authority  to  appoint  a  general  guardian,  of  the  person  or  *  1>«°»'  **^ 
of  the  property,  or  both,  of  an  infant,  which  the  chan- 
cellor had,  on  the  thirty-first  day  of  Decembei*,  eighteen 
hundred  and  forty-six.  It  has  also  power  and  authority  to 
appoint  a  general  guardian,  of  the  person  or  of  the  prop- 
eity,  or  both,  of  an  infant  whose  father  or  mother  is  living, 
ana  to  appoint  a  general  guardian,  of  the  property  only,  of 
an  infant  married  woman.  Such  power  and  authority  must 
be  exercised  in  like  manner  as  they  were  exercised  by  the 
court  of  chancery,  subject  to  the  provisions  of  this  act.  The 
same  person  may  be  appointed  ^ardian  of  an  infant  in  both 
capacities ;  or  the  guardianship  of  the  person  and  of  the 
property  may  be  committed  to  different  persons. 

§  2822.  In  either  of  the  following  cases,  an  infant,  of 
the  age  of  fourteen  years  or  upwards,  may  present,  to  the 
Hurrogate's  court  of  the  county  in  which  he  resides  ;  or,  if 
he  is  not  a  resident  of  the  State,  to  the  surrogate's  court  of 
the  county  in  which  any  of  his  property,  real  or  personal, 
is  situated  ;  a  written  petition,  duly  verified,  settmg  forth 
the  facts  upon  which  the  jurisdiction  of  the  court  depends, 
and  praying  for  a  decree  appointing  a  general  guardian, 
either  of  his  person,  or  of  his  property,  or  both,  as  the  case 
requires;  and,  if  necessary,  that  the  persons,  entitled  by  law 
to  be  cited  upon  such  an  application,  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made : 

1,  Where  such  a  general  guardian  has  not  been  duly  ap- 
pointed, either  by  a  court  of  competent  jurisdiction  of  the 
State,  or  by  the  will  or  deed  of  his  father  or  mother,  ad- 
mitted to  probate  or  authenticated,  and  recorded,  as  pre- 
scribed in  section  two  thousand  eight  hundred  and  fifty- 
one  of  this  act. 

2.  Where  a  general  guardian  so  appointed  has  died, 
become  incompetent  or  disqualified  ;  or  refuses  to  act ;  or 
has  been  removed ;  or  where  his  term  of  oflSce  has  ex- 
pired. 

Where  the  petitioner  is  a  non-resident  married  woman, 
and  the  petition  relates  to  personal  property  only,  it  must 
affirmatively  show  that  the  property  is  not  subject  to  the 
control  or  disposition  of  her  husband,  by  the  law  of  the 
petitioner's  re^dence. 


Digitized  by  VjOOQ  IC 


843  GENERAL  GUARDIAN.      §§2829-2827 

80  N.  T.  §  8888.  A  petition,  presented  as  described  in  the  last  sec- 

*'***  ^'  *^^^»  °^^*  *^^  ^^^  whether  or  not  the  father  and  mother  of 
the  petitioner  are  known  to  be  living.  If  either  of  them  is 
known  to  be  living,  and  the  petition  does  not  pray  that  the 
father,  or,  if  he  is  dead,  that  the  mother,  may  oe  appointed 
the  general  guardian,  it  must  set  forth  the  circumstances 
which  render  the  appointment  of  another  person  expedient; 
and  must  pray  that  the  father,  or,  if  he  is  dead,  that  the 
mother,  of  the  petitioner  may  be  cited  to  show  cause,  why 
the  decree  should  not  be  made.  A  citation,  issued  to  the 
father  of  the  petitioner,  must  be  served  at  least  ten  days 
before  it  is  returnable.  Where  the  case  is  within  subdi- 
vision second  of  the  last  section,  the  petition  must  praj 
that  the  person  formerly  appointed  general  guardian  may 
be  cited,  unless  it  is  shown  that  he  is  dead.  The  surrogate 
must  inquire,  and  ascertain  as  far  as  practicable,  what  rela- 
tives of  the  infant  reside  in  his  county ;  and  he  may,  in  his 
discretion,  cite  any  relative  or  class  of  relatives  of  the  in- 
fant, residing  in  that  coimty  or  elsewhere,  to  show  cause 
why  the  prayer  of  the  petition  should  not  be  granted. 

§  2884.  The  last  section  applies,  where  the  petition^' 
is  a  married  woman ;  except  that  her  husband  must  also 
be  cited,  and  that  the  surrogate  may,  in  his  discretion, 
make  a  decree,  appointing  a  guardian  of  her  property, 
without  citing  her  father  or  her  mother. 

§  8826*  Upon  the  return  of  the  citation,  the  surrogate 
must  make  such  a  decree  in  the  premises,  as  justice  re- 
quires. He  may,  in  his  discretion,  hear  allegations  and 
proofs  from  a  person  not  a  party.  Where  a  citation  is  not 
issued,  the  surro^te  must,  upon  the  presentation  of  the 
petition,  in(]^uire  into  the  circumstances.  For  the  purpose 
of  such  an  mquiry,  or  of  an  inquiry  into  the  amount  of 
security  to  be  required  of  the  guardian,  he  may  issue  a 
subpoena,  requiring  any  person  to  attend  before  him,  to 
testify  respecting  any  matter  involved  therein.  If  he  is 
satisfied  that  the  allegations  of  the  petition  are  true  in  fact, 
and  that  the  interests  of  the  infant  will  be  promoted  by  the 
appointment  of  a  general  guardian,  either  of  his  person  or 
of  his  property,  he  must  .make  a  decree  accordingly,  ex- 
cept that  a  guardian  of  the  person  of  a  married  woman 
shall  not  be  appointed.  In  a  proper  case,  he  may  appoint 
a  general  guardian  in  one  capacity,  without  a  citation; 
and  issue  a  citation,  to  show  cause  against  the  appointment 
of  a  general  guardian,  in  the  other  capacity. 

§  8826.  A  guardian,  appointed  upon  the  application  of 
an  infant  of  the  age  of  fourteen  years,  or  upwards,  as  pre- 
scribed in  this  article,  must  be  nominated  by  the  infant, 
subject  to  the  approval  of  the  surrogate. 

90  N.  T.  S  8887.  A  relative  of  an  infant  imder  fourteen  years  of 

State  Beijx  age,  or  any  other  person  in  behalf  of  such  an  infant,  may 

*••  present,  to  the  surrogate's  court  of  the  county  in  which  the 

ur&uit  resides ;  or,  if  he  is  not  a  resident  of  the  Btate,  to  the 
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surrogate's  court  of  the  ootinty  in  wliioh  any  of  the  infant's 
property,  real  or  personal,  U  situated  ;  a  written  petition, 
ioly  verified,  setting  forth  the  facts,  upon  which  the  juris- 
diction of  the  court  depends,  and  prayiog  for  a  decree  ap- 
pointing a  guardian  of  the  peisou,  or  of  the  property,  or 
both,  of  the  infant^  to  serve  until  the  infant  attains  the  age 
of  fourteen  years,  and  a  successor  to  the  guardian  is  ap- 
pointed. The  cases  in  which  such  a  guardian  may  be  ap- 
pointed, the  contents  of  the  petition,  and  the  proceedings 
thereupon,  are  the  same,  as  prescribed  in  the  forgoing  sec- 
tions of  this  article,  with  respect  to  the  appointment  of  a 
general  guardian,  upon  the  petition  of  an  inuint  of  the  age 
of  fourteen  years  or  upwards ;  except  that  the  surrogate  must 
nominate,  as  well  as  appoint,  the  temporary  guardian. 


^  8828.  The  term  of  office  of  a  guardian,  appointed  as 
prescribed  in  the  last  section,  expires  when  the  izi&nt  attains 
the  age  of  fourteen  years.  But  after  the  infant  attains  that 
age,  the  person  so  appointed  continues  to  retain  all  the 

Sowers  and  authority,  and  is  subject  to  all  the  duties  and 
abilities,  of  a  guardian  of  the  person,  or  of  the  property, 
or  both,  pursuant  to  his  letters  ;  until  his  successor  is  ap- 
pointed and  has  qualified,  or  until  his  letters  are  revoked, 
for  some  other  cause,  by  the  decree  of  the  surrogate's  court : 
and  his  sureties  are  responsible  accordingly. 


§  2829.  Where  a  general  guardian  of  the  property  of 
an  infant  is  appointed,  as  prescribed  in  thl9  article,  the  sur- 
rogate must  inquire  into  the  infant's  circumstances,  and 
must  ascertain  as  nearly  as  practicable,  the  value  of  his 
personal  property,  and  of  the  rents  and  profits  of  his  real 
property. 


§  2880.  [Am*d  1881,1892,]  Before  letters  of  guardianship  of 
an  infant's  property  are  issued  by  the  surrogate's  court,  the 
person  appointed  must,  besides  taking  an  official  oath,  as 
prescribed  by  law,  execute  to  the  infant,  and  file  wiih  the  sur- 
rogate, his  bond,  with  at  least  two  sureties,  in  a  penalty 
fixed,  by  the  surrogate,  not  less  than  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  reid 

groperty  ;  conditioned  that  the  guardian  will,  in  all  things, 
dtnfully  discbarge  the  trust  reposed  in  him,  and  obey  all 
Ibwfal  directions  of  the  surrc^ate  touching  the  trust,  and 
that  he  will,  in  all  respects,  render  a  just  and  true  account  of 
all  money  and  other  property  received  by  him,  and  of  [ihe 
application  thereof,  and  of  his  guardianship,  whenever  he  is 
required  so  to  do  by  a  court  of  competent  jurisdiction.    But 
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the  sarrogatd  may,  in  his  discretion,  limit  the  amonntof  the 
bond  to  not  less  man  twice  the  value  of  the  personal  prop- 
erty, and  of  the  rents  and  profits  of  the  real  property  for  the 
terai  of  three  years.  Bat  m  case  where  it  appears  to  be  im- 
practicable to  give  a  bond  sufficient  to  coyer  the  whole 
amotint  of  the  infant's  personal  property,  the  surrogate  mar, 
in  his  **  direction,*'  (sic)  accept  security,  to  be  approved  by 
the  surrogate,  not  less  than  twice  the  amount  of  the  particu- 
lar portion  of  the  infant's  property  tirhich  the  guardian  will 
be  authorized  under  the  letters  to  receive ;  and  issue  letters 
thereon  limited  to  the  receiving  and  administering  only  btlc^ 
personal  propert;^  for  whicb  double  the  security  has  been 
given,  and  restraining  the  guardian  from  receiving  any  other 
personal  property  of  the  infant  until  the  further  order  of  the 
surrogate  on  additional  further  satisfactory  security. 


§  2881.  Beforelettersof  guardianship  of  an  infant's  per. 
son  are  issued  by  the  surrogate's  court,  the  person  appointed 
must  take  the  official  oath,  as  prescribed  by  law.  The  sor- 
rogate  may  also  require  him  to  execute  to  the  infant  a  bond, 
in  a  penalty  fixed  by  the  surrogate,  nnd  with  or  without  sore- 
ties,  as  to  the  surrogate  seems  proper  ;  conditioned,  that  the 
guardian  will  in  all  things  faithfully  disv  harge  the  trust  re- 
posed in  him,  and  duly  account  for  all  muney  and  other 
property  which  may  oome  to  his  hands,  as  directed  by  the 
surrogate's  court. 


5  Bedf.  116.  §  2882.  In  either  of  the  following  cases,  the  ward,  or 
any  relative  or  other  person  in  his  behalf,  or  the  surety  of 
a  gnardian,  may,  at  any  time,  present  to  the  surrogate's 
court  a  written  petition,  duly  verified,  setting  forth  the 
facts,  and  praying  for  a  decree,  revoking  letters  of  guardian- 
ship, either  or  the  person,  or  of  the  property,  or  both  ;  and 
that  the  guardian  complained  of  may  be  cited  to  show  cause, 
why  such  a  decree  should  not  be  made. 

2  D«m.  439.  1.  Where  the  guardian  is  disqualified  by  law,  or  is,  for 
any  reason,  incompetent  to  fulfill  his  trust 

2.  Where,  by  reason  of  his  having^wasted  or  improperly 
applied  the  money  or  oth^r  property  in  his  charge,  or  in- 
vested money  in  securities  unauthorized  by  law,  or  otherwise 
improvidently  mai)ag3d  or  injured  the  real  or  personal  prop- 
erty  of  the  ward,  or  by  reason  of  other  misconduct  in  the  ex- 
ecution of  his  office,  or  his  dishonesty,  drunkenness,  im- 
providence, or  want  of  understanding,  he  is  unfit  for  the 
due  execution  of  his  office. 
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3.  Where  he  has  wilfnlly  refased,  or,  without  good 
cause,  neglected,  to  obey  any  lawful  direction  of  the  snr- 
rogSite,  contained  in  a  decree  or  an  order ;  or  any  provision 
of  law,  relating  to  the  discharge  of  his  duty. 

4.  Where  the  grant  of  letters  to  him  was  obtained  by  a  ^  l>em.  S9i. 
false  suggestion  ox  a  material  fact. 

5.  Where  he  has  remoyed,  or  is  about  to  remoye,  from  the  a  Dem.  439. 
State. 

6.  In  the  case  of  the  guardian  of  the  person,  where  the  iu-  2  Cir.  Pro. 
fant's  welfare  will  be  promoted  by  the  appointment  of  an-  OM^Carthy) 
other  guardian. 


§  288S«  Upon  the  presentation  of  a  petition,  as  pre-  21 K.  T. 
scribed  in  the  last  section,  the  surrogate  must  inquire  into  ^^^^' 
the  matter  ;  and,  for  that  i>urpose,  he  may  issue  a  sub|  oena 
to  Auj  person,  requiring  him  to  attend  and  testify  in  the 
premises.  If  the  Kurrogate  is  satisfied  that  there  is  probable 
cause  to  believe,  that  the  allegations  of  the  petition  are 
true,  he  must  issue  a  citation  to  the  guardian  complained 
of ;  and,  upon  the  return  thereof,  if  the  material  allega- 
tions of  the  petition  are  established,  he  must  make  a  decree, 
revoking  the  guardian's  letters  accordingly ;  except  that, 
where  the  case  is  within  subdivision  third  or  fourth  of  the 
last  section,  he  must  dismiss  the  proceedings,  under  the  like 
circumstances  and  upon  the  like  terme,  as  prescribed  in 
sections  two  thouFand  six  hundred  and  eighty-six  anH  two 
thousand  six  hundred  and  eighty-seven  of  this  act,  where  a 
similar  oomplaint  is  made  against  an  executor  or  adminis- 
trator. 


§  2884*  Upon  issuing  a  citation  as  prescribed  in  the  last 
section,  the  surrogate  may,  in  his  discretioi),  make  an  order 
suspending  the  guardian,  wholly  or  partly,  from  the  ex- 
ercise of  his  powers  and  authority,  during  the  pendency  of 
the  special  proceeding.  A  certified  copy  of  an  order  so 
made  must  accompany  the  citation,  and  be  served  there- 
with;  but,  from  the  time  when  it  is  made,  the  order  is 
binding  upon  the  guardian  and  upon  all  other  persons, 
without  service  tJiereof,  subject  to  the  exceptions  and  limit- 
adons  prescribed  in  sections  two  thousand  six  hundred  and 
three  and  two  thousand  six  hundi^  and  four  of  this  act^ 
with  reepeot  to  a  decree  revoking  letters. 
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§  2885*  A  goardiaiiy  appointed  as  preecribed  in  thin  title, 
ma^,  at  any  time,  present  to  the  surrogate's  court  a  written 
petition,  duly  verified,  setting  forth  the  faots  upon  which 
the  application  is  founded,  nnd  praying  that  his  account  may 
b«  judicially  settled ;  that  a  decree  may  thereupon  be  made, 
revoking  his  letters,  and  discharging  him  accordingly  ;  and 
that  the  ward  may  ba  cited  to  show  cause  why  such  a  de- 
cree should  not  be  made.  The  surrogate  may,  in 
his  discretion,  entertain  or  decline  to  entertain  the  appli- 
cation. 


§  2886.  If  the  srirrogate  entertains  an  application,  made 
as  prescribed  in  the  last  section,  he  must  issue  a  citation, 
as  prayed  for  in  the  petition;  and  he  may  hIso  require  notice 
of  the  application  to  be  given  to  such  other  persons,  and  iu 
such  a  manner,  as  he  deems  proper.  Upon  the  return  of  the 
citation,  a  guardian  ad  litem  for  the  wanimust  beappoint<^d; 
and  the  surrogate  may  also,  in  his  discretion,  allow  any  per- 
son to  appear  and  contcbt  the  application,  in  tiie  interest  of 
the  ward.  Upon  the  hearing,  the  surrogate  must  first  de- 
termine whetner  sufficient  reasons  exist  for  granting  the 
prayer  of  the  petition.  If  he  determine  s  that  ihey  exist,  and 
Vndi  the  interests  of  the  ward  will  not  be  prejudiced  by  the 
resignation  of  the  guardian,  the  surrogate  must  make  an 
order  accordingly,  and  allowing  the  petitioner  to  account, 
for  the  purpose  of  being  discharged.  Upon  his  fully  account- 
ing, and  paying  all  money  which  is  found  to  be  due  fr*  m  him 
to  the  ward,  and  delivering  all  books,  papers,  and  other 
property  of  tiie  ward  in  his  haads,  eitherinto  tbe  surrogate's 
court,  or  in  such  a  mannir  aH  the  surrogate  directH,  a  decree 
may  be  made,  revoking  the  petitioner's  letters,  and  discharg- 
ing him  accordingly* 


^  2887*  NotwithstandiDg  the  discharge  of  a  guardian, 
as  prescribed  in  tLie  last  section,  his  successor  or  the  ward 
may  compel  a  judicial  setUement  of  his  account,  as  pre- 
scribed in  article  second  of  this  titie,  in  the  same  mnnner 
and  with  like  effect,  hs  if  the  decree  discharging  him  had  not 
been  made.  With  respect  to  all  luatters  connected  with  his 
trust,  his  sureties  continue  to  be  liable,  until  his  account  is 
judicially  setUed  accordingly. 


iDem.4.  §2838.  A!»plicatioii  for  anciUary  letters  to  rorci^ii 
i(8  Stete  Bep  ^lardinns*  [/Im'd  18894^892,  1897.  Amendme' t  to  tahe 
8-®-  ^tct  t>epteinher  1, 1897.]— Where  an  infant  who  resides  with- 
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ont  toe  state  and  within  toe  United  States,  Ig  entitled  to 
property  within  the  state,  or  to  maintain  an  action  in  any 
court  toereof,  a  general  guardian  of  his  property,  who  has 
been  appointed  by  a  conrt  of  competent  jnrisdiotion,  within 
the  state  or  territory  where  toe  ward  resides,  and  has  toere 
given  secnnty,  in  at  least  twice  toe  valne  of  the  personnl 
property,  and  of  the  rents  and  profite  of  the  real  property 
of  the  ward,  may  present,  to  the  surrogate's  court  htmist 
jurisdiction,  a  written  petition,  duly  verified,  setting  forth 
the  facta,  and  Pjaying  for  ancillary  letters  of  guardianship 
accordingly.  The  petition  must  be  accompanied  with 
exemphfied  copies  of  the  records  and  other  papers,  showinc 
toat  he  has  been  so  appointed,  and  has  given  toe  security 
required  in  this  section,  which  must  be  autoenticated  in  toe 
mode  prescribed  in  article  sevento  of  title  toird  of  this 
chapter,  for  the  autoentioation  of  records  and  papers,  upon 
an  appUcation  for  ancillary  letters  testamentaiy,  or  andl. 
lary  letters  of  admiiustration.  . 

2.  Where  an  infant  who  resides  witoout  toe  state  and 
within  a  foreign  country  is  entitled  to  personal  property 
within  toe  state,  or  to  maintain  an  action,  or  special  pro- 
ceeding in  any  court  toereof  respecting  such  personal 
property,  a  general  guardian  of  his  property,  autoorized  to 
act  as  such  within  the  foreign  country  where  toe  ward 
resides,  may  apply  to  the  surrogate's  court  of  toe  county 
where  such  personal  property  or  any  part  thereof  is  situated, 
for  ancillary  letters  of  guardianship  on  toe  personal  estate 
of  such  infant,  and  the  person  so  autoorized  must  present  to 
the  surrogate's  court  having  jurisdiction  a  written  petition 
duly  verified,  setting  forth  toe  facts  and  praying  for  andl- 
lary  letters  of  guardianship  on  the  personal  estate  of  such 
infant  The  petition  must  be  accompanied  wito  toe  exem- 
plified copies  of  toe  records  and  otoer  papers  showing  toe 
appointment  of  such  foreign  guardian,  or  where  such  for- 
eign guardian  has  not  been  appointed  by  any  court,  wito 
otoer  proof  of  his  autooritv  to  act  as  such  saardian  within 
such  foreign  country,  and  also  with  proof  that  pursuant  to 
the  laws  of  such  foreign  country,  such  foreign  guardian  is 
entitled  to  the  possession  of  the  ward's  personal  estate. 
Exemplified  copies  of  the  records,  where  used  pursuant  to 
this  subdivision,  must  be  autoenticated  by  the  seal  of  the 
court,  or  officer,  by  which  or  by  whom  such  foreign  guardian 
was  appointed,  or  the  officer  having  the  custody  of  the  seal 
or  of  the  record  thereof,  and  toe  signature  of  a  judge  of 
sach  court,  or  toe  signature  of  such  officer  and  of  toe  clerk 
of  snch  court  or  officer,  if  any;  and  must  be  furtoer  autoen- 
ticated by  the  certificate,  under  toe  principal  seal  of  the 
department  of  foreign  affairs,  or  toe  department  of  justice  of 
such  counby,  attested  by  the  signature  or  seal  of  a  United 
States  consul. 

§  2889.  [ilm*dl892.]  Where  toe  surrogate  is  satisfied 
upon  the  papers  presented,  as  prescribed  in  the  last  section, 
that  the  case  is  witoin  that  section,  and  that  it  will  be  for 
thi)  ward's  interest  that  ancillary  letters  of  guardianship 
should  be  issued  to  the  petitioTier.  li^  ruav  make  a  decree 
granting  ancillary  letters  accor'i   •  1        ;'^v*h  n  decree  ^^J^^]^ 
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be  made  without  a  citation,  or  the  surrogate  may  cite  snch 
persons  as  he  thinks  proper  to  show  cause  why  the  pruyer 
of  the  petition  should  not  be  granted.  Hut  before  the  an- 
cillary letters  are  issued,  the  surrogate  must  inquire  whether 
any  debts  are  due  from  the  ward's  estate  to  residents  of  the 
State ;  and  if  so,  he  must  require  payment  thereof. 
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§  8840.  [Ain*d  1880.  J  Ancillaiy  letters  of  guardianship  es  state  »ep 
are  issued  as  prescribed  in  the  last  section,  without  security  sas. 
and  without  an  oath  of  office.  If  issued  in  a  case  providea 
for  in  subdivision  one,  *  of  section  twenty-eight  hundred 
and  thirty-eight,  they  authorize  the  person  to  whom  they 
are  issued  to  demand  and  receive  the  personal  property,  and 
the  rents  and  profits  of  the  real  propeity  of  the  ward,  to 
dispose  of  them  in  like  manner  as  a  guardian  of  the  prop- 
erty appointed  as  prescribed  in  this  article ;  to  remove 
them  from  the  State  ;  and  to  maintain  or  defend  any  action 
or  special  proceeding  in  the  ward's  behalf.  If  issued  in  a 
case  provided  for  in  subdivision  two,  of  section  twenty-eight 
hundred  and  thirty-eight,  such  ancillary  letters  of  guud« 
ianship  authorize  the  x)erson  to  whom  they  are  issued,  to  de- 
mand and  receive  the  personal  estate  of  the  ward,  and  to  dis^ 
pose  of  it  in  like  manner  as  a  guardian  of  property  apr  ointed 
as  prescribed  in  this  article,  and  to  maintain  or  defend 
any  action  or  special  proceeding  respecting  such  personal 
estate  in  the  ward's  behalf.  But  in  neither  case  do  such 
letters  authorize  such  ancillary  guardian  to  receive  from  a 
resident,  guardian,  executor,  or  administrator,  or  from  a 
testamentary  trustee,  subject  to  the  jurisdiction  of  a  surro- 
gate's court,  money  or  other  property  belon^ng  to  tho 
ward,  in  a  case  where  letters  have  been  issuea  to  a  guard- 
ian of  the  infant's  property,  from  a  surrogate's  court  of  a 
county  within  the  State,  upon  an  allegation  that  the  infant 
was  a  resident  of  that  county,  except  by  the  special  direc- 
tion, made  upon  good  cause  shown,  of  the  surrogate's  court 
from  which  the  principal  letters  were  issued,  or  unless  the 
principal  letters  nave  been  duly  revoked. 

§  8841.  The  last  section  applies  to  letters  granted,  be- 
fore this  chapter  takes  effect,  by  a  surrogate's  court  of  the 
State,  to  a  guardian  appointed  by  a  court  of  another  State, 
or  a  territory  of  the  United  States,  upon  presentation  of  an 
exemplified  transcript  of  the  record  of  his  appointment. 

ARTICLE  SECOND. 

SUFBBYISION  AND   CONTBOL  OF  A  GeNBRAL  GuABDIAN. 

Settlement  of  his  Accounts. 

S  2842.  Guardian  to  file  annual  $  2847.  Wlien  jadlcial  settlement 

inyentory  and  account.  of  guard ian^s  account 

2848.  Affldayit  to  be  annexed  compelled. 

thereto.  2848.  Id. ;  •■   to  guardian  of 

2844.  Annual    examination    of  person. 

guardian's  accounts.  2849.  when  guardian  may  com- 

2845.  Proceedings,    when     ac-  pel  Judicial  ncttlezient. 

count  defective,  etc.  2860.  Citation  ;        proceedings 

2840.  Surrogate  may  direct  as  to  thereupon, 

infani  s  maintenance. 

•  Bo  in  originaL 
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§  8848.  A  general  guardian  of  an  infant's  property,  ap- 

Jomted  by  a  surrogate's  court,  must,  in  the  month  of 
anuary  of  each  year,  as  long  as  any  of  the  infant's  prop- 
erty, or  of  the  proceeds  thereof,  remains  under  his  con^ 
trol,  file  in  the  surrogate's  court  the  following  papers : 

1.  An  inventoiT,  containing  a  full  and  &uo  statement 
and  description  oi  each  article  or  item  of  personal  property 
of  his  ward,  received  by  him,  since  his  appointment,  or 
since  the  filing  of  the  last  annual  inventory,  as  the  case  re- 
quires ;  the  value  of  each  article  or  item  so  received  ;  a  list 
of  the  articles  or  items,  remaining  in  his  hands ;  a  statement 
of  the  manner  in  which  he  has  disposed  of  each  article  or 
item,  not  remaining  in  his  hands ;  and  a  full  description  of 
the  amount  and  nature  of  each  investment  of  money,  made 
by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and 
creditor,  of  all  his  receipts  and  disbursements  of  money, 
during  the  preceding  year ;  in  which  he  must  charge  him- 
self with  any  balance  remaining  in  his  hands,  when  the 
last  account  was  rendered,  and  must  distinctly  stato  the 
amount  of  the  balance  remaining  in  his  hands,  at  the  con- 
clusion of  the  year,  to  be  charged  to  him  in  the  next  year!^ 
account. 

J  8848.  "With  the  inventory  and  accoimt,  filed  as  pre- 
bed  in  the  last  section,  must  be  filed  an  affidavit,  which 
must  be  made  by  the  guardian,  unless,  for  good  cause 
shown  in  the  affidavit,  the  surrogate  permits  the  same  to  be 
made  by  an  agent  or  attorney,  who  is  cognizant  of  the  facts. 
The  aflftdavit  must  state,  in  substance,  that  the  inventory 
and  account  contain,  to  the  best  of  the  affiant's  knowledge 
and  belief,  a  full  and  true  statement  of  all  the  guardian's 
receipts  and  disbursements,  on  account  of  the  ward ;  and 
of  all  money  and  other  personal  property  of  the  ward, 
which  have  come  to  the  hands  oi  the  guardian,  or  have 
bwn  received  by  any  other  person  by  his  order  or  authority, 
or  for  his  use,  smce  his  appointment,  or  since  the  filing  of 
the  last  annual  inventory  and  account,  as  the  case  requires ; 
and  of  the  value  of  all  such  prq[)erty ;  together  with  a  full 
and  true  statement  and  account  of  the  manner,  in  which 
he  has  disposed  of  the  name,  and  of  all  the  property  re- 
maining in  his  hands,  at  the  time  of  filing  the  inventory 
and  account;  and  a  full  and  true  description  of  the 
amount,  and  nature  of  each  investment  made  by  him, 
since  his  appotetment,  or  since  the  filing  of  the  last  annual 
inventory,  and  account,  as  the  case  requires  ;  and  that  he 
does  not  know  of  any  error  or  omission  in  the  inventory 
or  account,  to  the  prejudice  of  the  ward.  The  surrogate 
must  annex  a  copy  of  this  and  the  last  section,  to  all  letters 
of  guardianship  of  the  property  of  an  infant  issued  from 
his  court 

S  isoe,  Conp       §  8844.  [Am'd  1881.]  In  the  month  of  Februaiy  of  each 
aoL  Act        year  and  thereafter  until  completed,  the  surrogate  must. 
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for  the  purposes  specified  in  the  next  section,  examine  or 
cause  to  be  examined,  under  his  direction,  all  inventories 
and  accounts  of  guardians  filed  since  the  first  day  of  Feb- 
ruary of  the  preceding  year.  The  examination  may  be 
made  by  the  clerk  of  the  surrogate's  court,  or  by  a  person 
specially  appointed  by  the  surrogate  to  make  it,  who  must, 
before  be  enters  upon  the  examination,  subscribe  and  take 
before  the  surrogate,  and  file  with  the  clerk  of  the  surro- 
gate's court,  an  oath  faithfully  to  execute  his  duties,  and 
to  make  a  true  report  to  the  surrogate.  Where  the  surrogate 
seasonably  certifies  in  writing  to  the  board  of  supervisors, 
or  in  the  county  of  New  York,  to  the  board  of  aldermen, 
that  the  examination  required  by  this  action  cannot  be 
made  by  him,  or  by  the  clerk  of  the  surrogate's  court,  or 
by  any  clerk,  employed  in  his  office  and  paidhy  the  county, 
the  board  must  provide  for  the  compensation  of  a  suitable 
person  to  make  the  examination. 

§  8845.  If  it  appears  to  the  surrogate,  upon  an  exami- 
nation made  as  prescribed  in  the  last  section,  that  a  general 
guardian  of  an  infant's  property,  appointed  by  letters  issued 
from  his  court,  has  omitted  to  file  his  annual  invenV>ry  or 
account,  or  the  affidavit  relating  thereto,  as  prescribed  in 
the  last  section  but  one ;  or  if  the  surrogate  is  of  the  opinion, 
that  the  interest  of  the  ward  requires  that  the  guardian 
should  render  a  more  full  or  satisfactory  inventory  or  ac- 
count ;  the  surrogate  must  make  an  order,  requiring  the 
guardian  to  supply  the  deficiency,  and  also,  in  his  discretion, 
requiring  the  guardian  personally  to  pay  the  expense  of 
serving  the  order  upon  him.  Where  the  guardian  fails  to 
comply  with  such  an  order,  within  three  months  after  it  is 
made ;  or  where  the  surrogate  has  reason  to  believe  that 
sufficient  cause  exists  for  the  guardian's  removal,  the  surro- 
gate may,  in  his  discretion,  appoint  a  fit  and  proper  person 
special  guardian  of  the  ward,  for  the  purpose  of  filing  a 
petition  in  his  behalf,  for  the  removal  of  the  guardian, 
and  prosecuting  the  necessary  proceedings  for  that  pur 
pose. 

g  2846.  Upon  the  petition  of  the  general  guardian  of  an  4  juan,  %^ 
infant's  person  or  property ;  or  of  the  infant ;  or  of  any 
relative  or  other  person  in  his  behalf ;  the  surrogate,  upon 
notice  to  such  persons,  if  any,  as  he  thinks  proper  to  notify 
may  make  an  order,  directing  the  application,  by  the 
guardian  of  the  infant's  property,  to  the  .support  and  educa- 
tion of  the  infant,  of  such  a  sum  as  to  the  surrogate  seems 
prober,  out  of  the  income  of  the  infant's  property ;  or, 
where  the  income  is  inadequate  for  that  purpose,  out  of  tiie 
principaL 

§  2847.  {Am'd  1890.]  A  written  petition,  duly  verified, 
praying  for  the  judicial  settlement  of  the  account  of  % 
general  guardian  of  an  infant's  propertv,  and  that  he  may 
be  cited  to  attend  the  settlement  thereof,  may  be  presented 
to  the  surrogate's  court,  in  either  of  the  following  cases  * 
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1.  By  the  ward,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  has 
died. 

3.  By  the  guardian's  successor,  including  a  guardian 
appointed  after  the  reversal  of  a  decree,  appointing  the  per- 
son so  required  to  account. 

4.  By  a  surety  in  the  official  bond  of  a  guardian  whose 
letters  have  been  revoked  ;  or  by  the  legal  representative 
of  such  surety.  Citation  under  this  subdivision  must  be 
directed  to  both  the  guardian  and  the  ward. 


§2848.  [Am*dlS81.]  A  petition,  for  the  judicial  settle, 
ment  of  the  account  of  a  general  guardian  of  an  infant's 
person,  may  be  presented,  as  prescribed  in  the  last  section, 
or  by  the  general  guardian  of  the  infant's  property  ;  but 
upon  the  presentation  thereof,  proof  must  be  made,  to  the 
surrogate's  satisfaction,  that  the  guardian  so  required  to 
account  has  received  money  or  property  of  the  ward,  for 
which  he  has  not  accounted  ;  or  wbich  he  has  not  paid  or 
delivered  to  the  general  guardian  of  the  infant's  property ; 
and  a  guardian  of  the  estate  only  of  a  minor  shall  be,  tor 
the  purposes  of  this  chapter,  deemed  a  general  guardian. 


§  2849«  [ArrCd  1893.]  A  guardian  may  present  to  the  sur- 
rogate's court  a  written  petition,  duly  verified,  praying  for 
a  judicial  settlement  of  his  account  and  a  discharge  from  his 
duties  and  liabilities,  in  any  case  where  a  petition  for  a  ju- 
dicial settlement  of  his  account  may  be  presented  by  any 
other  person  as  prescribed  in  either  of  the  last  two  sections. 
The  petition  must  pray  that  the  person  who  might  have  so 
presented  a  petition,  and  also  the  sureties  in  his  official 
bond  of  such  guardian  or  the  legal  representatives  of  sudi 
surety  may  be  cited  to  attend  the  settlement. 
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f  2850,  [Am'd  1882, 1887.]  Upon  the  presentation  of  a 
petition,  as  prescribed  in  either  of  the  last  three  sections, 
the  Burrogate  mnst  issne  a  citation  accordingly.  Section 
two  thousand  seven  hundred  and  twenty-seyen,  sections  two 
thousaud  seven  hundred  and  thirty  three  to  two  thonsand 
seven  hundred  and  thirty-seven,  both  inclusive,  and  sec- 
,  tioDS  two  thousand  seven  hundred  and  forty- one  and  two 
thousand  seven  hundred  and  forty- four  of  this  act  apply  to 
a  guardian  accounting  as  prescribed  in  this  article,  and  reg- 
ulate the  proceediugs  upon  such  aii  nccounting.  The  ac- 
counting party  must  anupx  to  every  account  produced  and 
filed  by  him  nn  affidavit,  in  the  form  prescribed  in  this  ar- 
tide  for  the  affidavit  to  be  annexed  by  him  to  his  annual  in- 
ventory and  account.  A  guardian  designated  in  this  title 
is  ent  tied  to  the  same  compensation  as  an  executor  or  ad- 
ministrator. 


ABTICLE  THIBD. 
GuABDiAKS  appoiktu)  bt  Will  ob  Died. 


I  2801.  will   or  deed  oonUdniiig  diftte   aoeoont  may  be 

appointment  to  be  required, 
proved,    etc.,    and   re-      f  2866.  When  enrrogate  may  com- 

corded.  pel  judicial  settlement 

2862.  Testamentarj    gfoardian;  of  account. 

qualification,       letters,  2867.  Effect  of  decree. 

etc.  2868.  Bemoval  of  guardian  ap- 

2683.  When    security   required  pointed  by  will  or  deed, 

from    guardian    ap-  2869.  Resignation     of    such    a 

pointed  by  will  or  deed.  guardian. 

2864.  What  security  to  be  given.  2860.  Appointment  of    sooces- 

2866.  Inventory   and    interme-  sor. 


196. 


§  2851.  A  person  shall  not  exercise,  within  the  State,  any  2  Dem.  4 . 
power  or  authority,  as  gnariian  of  the  person  or  property  ^^^"^^  ^' 
of  an  infant,  by  virtue  of  an  appointment  contained  in  the  '*** 
will  of  the  infant's  father  or  mother,  being  a  resident  of 
the  State,  and  dying  aft^r  this  chapter  takes  effect,  unless 
the  will  has  been  duly  admitted  to  probate,  and  recorded 
in  the  proper  surrogate's  court,  and  letters  of  guardianship 
have  been  isssucd  to  him  thereupon  ;  or  by  virtue  of  an  ap- 
pointment contained  in  a  deed  of  the  infant's  father  or 
mother,  being  a  resident  of  the  State,  executed  after  thia 
chapter  takes  effect,  unlo-s  the  deed  has  been  acknowledged 
or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded, 
and  has  been  recorded  in  the  office  for  recording  deeds  in 
the  county,  in  which  the  person  making  the  appointment 
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resided,  at  the  time  of  the  exectition  thereof.  Where 
a  deed  containing  snch  an  appointment  is  not  reoorded, 
within  three  montbs  after  the  death  of  the  grantor,  the  per- 
son appointed  U  presnmed  to  have  renonnce.l  the  appomi- 
ment ;  and  if  a  guardian  is  afterwards  duly  appointed  by  a 
surrogate's  court,  the  presumption  is  conolufiiYe. 


6Bedf.60i.  2  2852,  Where  a  will,  containing  the  appointment  of 
16  Civ.  Pro.  a  guarcUan,  is  admitted  to  probate,  the  person  appointed 
^^'  guardian  must,  within  thirty  days  thereafter,  quulify  as 

prescribed  in  section  two  thousand  five  hundred  and  ninety - 
four  of  this  act ;  otherwise  he  is  deemed  to  have  renounced 
the  appointment.  But  the  surrogate  may  extend  the  time 
so  to  qualify,  upon  good  cause  shown,  for  not  more  than 
three  months.  And  any  person  interested  in  the  estate  may, 
before  letters  of  guardianship  are  issued,  file  an  affidavit 
setting  forth  with  respect  to  the  guardian,  so  appointed, 
any  fact  which  is  made  by  law  an  objection  to  the  issning 
of  letters  testamentary  to  an  executor.  Sections  two  thou- 
sand six  hundred  and  thirty-six  to  two  thousand  six  hundred 
and  thirty -eight  of  this  act,  both  inclusiye,  apply  to  such  an 
affidavit  and  to  the  proceedings  thereupon.    A  person  ap- 

Sointed  guardian  by  «ill,  may,  at  any  time  before  he  quau- 
es,  renounce  the  appointment  by  a  written  instrument^ 
under  his  hand,  filed  in  the  surrogate's  office. 


§  2858.  Where  a  gnardian  of  an  infant's  person  or  prop, 
erty  has  been  appointed  by  will  or  by  deed,  the  infant,  or 
any  relative  or  other  person  in  his  behalf,  may  present,  to 
the  surrogate's  court  m  which  the  will  was  admitted  to  pro- 
bate ;  or  to  the  sarrogate's  court  of  the  county  in  which  the 
deed  was  recorded  ;  a  written  petition,  duly  verified,  setting 
forth,  either  upon  his  knowledge,  or  upon  his  information 
and  belief,  any  fact,  respecting  the  guarding  the  existence 
of  which  if  it  was  interposed  as  an  objection  to  granting 
letters  testamentary  to  a  person  named  as  executor  in  a  will, 
-would  make  it  necessary  for  such  a  pernon  to  give  a  bond, 
in  order  to  entitle  himself  to  letters,  and  praying  for  a  de- 
oree,  requiring  the  guardian  to  mve  security  for  the  per- 
formance of  his  trust ;  und  that  he  may  be  cited  to  snow 
cause  why  snch  a  decree  should  not  be  made.  Upon  the 
presentation  of  such  a  petition,  and  proof  of  the  facts  therein 
alleged,  to  the  sittisfaction  of  the  surrogate,  he  must  issue  a 
citation  accordingly.  Upon  the  return  of  the  citation,  a 
decree  requiring  tiife  guardian  to  give  Rccurity  may  be  made, 
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in  the  discretion  of  the  surrogate,  in  a  case  where  a  person 
so  named  as  executor,  can  entitle  himself  to  letters  testa- 
mentary only  by  giving  a  bond ;  btit  not  otherwise. 


§  2854.  The  security  to  be  giyen,  as  prescribed  in  the 
last  two  sections,  must  be  a  bond  to  the  same  effect,  and  in 
the  same  form,  as  the  bond  of  a  general  guardian,  appointed 
by  the  surrogate's  court.  Each  proyision  of  this  chapter, 
applicable  to  the  bond  of  such  a  guardian,  and  to  the  rights, 
duties,  and  liabilities  of  the  parties  thereto,  or  any  of  them, 
including  the  release  of  the  sureties,  and  the  giyingof  a 
new  bond ;  applies  to  the  bond  so  giyen,  and  the  parties 
thereto. 


1 2855.  [AnCd  1896,  amendment  to  take  effect  S^ptemb^r  1, 
1896.  ]  Upon  the  i>etition  of  the  ward,  or  ol  aoy  relatiye  or 
other  person  in  his  behalf,  the  surrogate's  court  haying 
jurisdiction  to  require  security,  as  prescribed  in  the  last 
three  sections,  may,  at  any  time,  in  the  discretion  of  the 
surrogate,  make  an  order  requiring  a  guardian  appointed  by 
will  or  by  deed,  to  render  and  file  an  inventory  and  account 
in  the  same  form,  and  verified  in  the  same  manner  as  the 
inventory  and  account  required  to  be  filed  annuaUv  by  a 
guardian  appointed  by  a  surrogate's  court,  as  prescribed  in 
article  second  of  this  title.  The  order  mav  also  require  such 
an  inventory  and  account  to  be  filed,  in  the  month  of  Jan- 
nary  of  each  year  thereafter.  Sections  twenty-eight  hundred 
and  forty-two  to  twenty- eight  hundred  and  forty-five  of  thia 
act,  both  incluBivc,  apply  to  such  an  inventory  and  account^ 
and  to  the  filing  thereof,  as  if  the  guardian  had  been  ap- 
pointed by  the  surrogate's  court.  The  provisions  of  section 
twenty-eight  hundred  and  forty- six  of  this  act  shall  apply  to 
a  guardian  appointed  by  will  or  deed  with  the  same  effect  as 
if  such  ^araian  had  been  mei.tiuned  in  said  section,  and  the 
proceedings  therein  prescribed  may  be  had  in  the  case  of 
any  such  guardian  ia  tbe  same  manner  as  if  he  were  a  gen- 
eral goardiaa. 


§2856.  [iim'dl891.]  The  surrogate's  court  havinc  juris- 
diction to  require  security  may  compel  a  judicial  settlement 
of  the  account  of  a  guardian  appointed  by  will  or  by  deed, 
in  any  case  where  it  may  compel  a  judicial  settlement  of 
the  account  of  a  general  guardian  ;  and  the  proceedings  to 
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procure  snoh  a  settlemeut  are  the  same  as  if  the  goardian  sp 
appointed  by  will  or  by  deed  had  been  a  general  guardian.  A 
guardian  appointed  by  will  or  by  deed  may  present  to  the 
surrogate's  court  a  written  petition,  duly  verified,  praying 
for  a  judicial  settlement  of  his  account,  and  a  discharge  ^m 
his  duties  and  liabilities,  in  any  case  where  a  petition  for  a 
j  udicial  settlement  of  his  account  may  be  presented  by  any 
other  person  as  prescribed  in  this  article.  The  petition 
must  pray  that  the  person  who  might  have  so  presented  a 
petition  may  be  cited  to  attend  the  settlement.  Upon  the 
presentation  of  such  petition  the  surrogate  most  issue  a  cita- 


Digitized  by  VjOOQ  IC 


§§  2857-2860  JUSTICES'  COUBTS.  363 

tion  aooordingly.  Sections  twenty-seYen  hundred  and 
thirty-three  to  twentynseyen  hundred  and  thirty-seven,  both 
inclosiye,  and  sections  twenty-seven  liondred  and  forty -one 
and  twenty-seven  hundred  and  forty-four  of  this  act  apply 
to  a  gaardian  accounting  as  prescribed  in  this  article,  and 
regulate  the  proceedings  upon  snch  an  accounting^  A  guard- 
ian desiguated  in  this  title  is  entitled  to  the  same  compensa- 
tion as  a  general  guardian. 

§  2857*  A  decree,  made  upon  a  judicial  settlement  of  the 
account  of  a  guardian  appointed  by  will  or  by  deed,  as  pre- 
scribed in  this  article,  or  the  judgment  rendered  upon  appeal 
from  such  decree,  has  the  same  force  as  a  judgment  of  the 
supreme  court  to  the  same  effect. 

§  2858*  Upon  the  petition  of  the  ward,  or  of  any  relative 
or  other  person  in  his  behalf,  the  surrogate's  court,  haviuR 
jnrisdiction  to  require  security  from  a  guardian  appointea 
by  will  or  by  deed,  may  remove  such  a  guardian,  in  any 
case  where  a  testamentary  trustee  may  be  removed,  as  pre- 
scribed in  title  sixth  of  this  chapter ;  and  the  proceedings 
upon  such  a  petition  are  the  same,  as  prescribed  in  that 
title  for  the  removal  of  a  testamentary  trustee.  Where  a 
citation  is  issued,  upon  a  petition  for  the  removal  of  such  a 
guardian,  he  may  oe  suspended  from  the  exercise  of  his 
powers  and  authority,  as  if  he  had  been  appointed  by  the 
surroffiite's  court. 

§  2959«  A  guardian  appointed  by  will  or  by  deed,  may 
be  allowed  to  resign  his  trust,  by  the  surrogate's  court,  hav- 
ing jurisdiction  to  require  security  from  him.  The  pro* 
ceedings  for  that  purpose,  and  the  effect  of  a  decree  made 
thereupon,  are  the  same,  as  where  a  guardian  appointed  by 
the  surrogate's  court  presents  a  petition,  praying  tnat  his  let- 
ters may  be  revoked,  as  prescribed  in  article  first  of  this  title. 

§  2860.  Where  a  sole  guardian,  appointed  bv  will  or  by 
deed,  has  been,  by  the  decree  of  the  surrogate's  court,  re- 
moved or  allowed  to  resign,  a  successor  may  be  appointed 
by  the  same  court,  with  the  effect  prescribed  in  section  two 
thousand  six  hundred  and  five  of  this  act ;  unless  such  an 
appointment  would  contraveoe  the  express  terms  of  the  will 
or  deed. 

CHAPTER  XIX. 

COUETS  OP  JUSTICES  OF  THE   PEACE,    AND   PBO- 

CEEDINGS  THEREIN. 
TITLE        I.— JuBiSDicnoM  akd  oensbal  powbbs. 

TITLE        n.— COMMZMCEMEKT  OV    ACTION  *,     APPEABAKOS     09 
PABTIBS  ;  PBOVI8IONAL  BBMBDIXS. 

TITLE     IIL—Plbadikos  ;    Ingludino  cotjmtsbclaims,  aud 

psocEEniKas  upon  answbb'  op  tttlx. 
TITLE     lY. — Pboceedinos    between    the    Joinpeb    or 

ISSUE  ANI>  THE  TBIAL. 

TITLE      v.— Tbial  and  its  incidents. 

TITLE     YL— JuDQMENT ;  and  dockbtino  the  bahb. 

TITLE  Vn.— Executions. 

TITLE  VIIL— Appeals. 

TITLE     IX.— Costs. 

TITLE       X.^AcTioN  OB  special   pbocbbdino,    bblatino 

TO  AN  ANIMAL  STBATINO  UPON  '»'»»•  tt^^'-^»X« 
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TITLB     XL— PaovifiioNs    specially    belatxnq    to 

OOURTS  OF  JT7STICBS  OF  THB  PBACE  IB 
THE  CITY  OF  BbOOKLYK. 
TTTLB     Xn.— MiSCELLAlTBOUB  PBOyifilOKS* 

TITLE  L 
Jurisdiction  cmd  general  potoers, 

f  9861.  Jastice^s   jorindiction  %  8888.  Justices  to  hold  oonrtst 

rnnst  be  epeciallj  con-  general  powers, 

f erred  by  law.  8860.  In  what  town,  etc.,  ration 

2808.  General  civil  jurisdiction.  must  bo  bronght. 

8868.  No  Jurisdiction  In  certain  8870.  Criminal  contempts, 

cases.  8871.  Id.;  howpnnished. 

8804.  Confession  of  judgment.  2878.  Offender  to  be  heard. 

286S.  Actions  by  and  against  2878.  Record  of  conviction. 

officers,   etc.;    and  by  2874.  Reqoisitesofc<nnmitiiieBl 

executors,  etc.  2873.  Fine  to  be  paid  to  ovciacei 

8866.  Tavern  keepers  dlsqaaU-  or  superintendent  or  Uie 

fled.  poor. 

8867.  Members  of  legislature  not 

compelled  to  act. 

f  1884,  Con       §  8861.  A  justice  of  the  peace  has  such  juriBdiction  in 
•oL  Act        ci^  actions  and  special  proceedings,  as  is  specially  con- 
ferred upon  him  by  statute,  and  no  other. 

§  2802.  lAm'd  1896.  ]  Except  as  otherwise  prescribed  in 
the  next  section,  a  justice  of  the  peace  has  jurisdiction  of 
the  following  civil  actions : 

1,  An  action  to  recover  damages  upon  or  for  breach  of 
a  contract,  express  or  implied,  other  than  a  promise  to 
many,  where  the  sum  claimed  does  not  exceed  two  hundred 
dollars. 

2.  An  action  to  recover  damages  for  a  personal  in  jury  ^or 
an  injury  to  property,  where  the  sum  churned  does  not  ex- 
ceed two  hundred  dollars. 

8.  An  action  for  a  fine  or  penalty,  not  exceeding  two 
hundred  dollars. 

4.  An  action  upon  a  bond  conditioned  for  the  payment 
of  money,  where  the  sum  claimed  to  be  due  does  not  ex- 
ceed two  hundred  dollars ;  the  judgment  to  be  rendered  for 
the  sum  actually  due.  Where  the  sum  secured  by  the  bond 
is  to  be  paid  in  mstalments,  an  action  may  be  brought  for 
each  instalment,  as  it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice 
of  the  peace. 

6.  An  action  upon  a  judgment  rendered  in  a  court  of  a 
fustice  of  the  peace,  or  in  a  district  court  of  the  city  of 
New  York,  or  in  a  justices'  court  of  a  city,  being  a  court 
not  of  record. 

7.  An  action  to  recover  one  or  more  chattels,  with  or 
without  damages  for  the  taking,  withholding,  or  detention 
thereof,  where  the  value  of  the  chattel,  or  of  all  the  chattels, 
as  stated  in  the  affidavit  made  on  the  part  of  the  plaintiff, 
does  not  exceed  two  hundred  dollars. 

8.  [Added  1896,  to  take  effect  September  1,  1896.1  An  action 
to  recover  damages  for  an  escape  from  the  jail  liberties,  as 
provided  bv  chapter  two,  title  two,  arti'*les  four  and  five  of 
this  act,  where  the  sum  cl  iim  d  does  nut  exceed  fifty  dollars. 
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§  2863.     [Am'd  1882, 1895.]    Bat  a  justice  of  the  peace  18  Abb.  H. 
cannot  take  cognizance  of  a  civil  action,  in  either  of  the  Si «      .t 
following  cases :  ^  ^**^'  ^^' 

1.  Where  the  people  of  the  state  are  a  pnrty,  except  for   29  Abb.  N. 
one  or  more  fines  or  penalties  not  exceeding  two  hundred  0  293. 
dollars. 

2.  Where  the  title  to  real  property  comes  in  question,  as 
prescribed  in  title  third  of  this  chapter. 

3.  Where  the  acdon  is  to  recover  damages  for  an  assault,   W  Abb.  w^ 
battery,  false  imprisonment,  libel,  slander,  orimiual  conver-  ^^ 
sation,  seduction,  or  malicious  prosecution,  or  where  it  is 
brought  under  sections  eighteen  hundred  and  thirty-Reven, 
eighteen  hundred  and  forty-three,  eighteen  hnndrt-d  and 
sixty.eight,  nineteen  hundred  and  two,  or  nineteen  hundred 

and  sixty-nine  of  this  act. 

4.  Where,  iu  a  matter  of  account,  the  sum  total  of  the  nc-   13  Abb.  &. 
counts  of  both  parties,  proved  to  the  satisfaction  of  the  jas-   ^^y 
tice,  exceeds  four  hundred  dollars.  Sudd  Vas 

5.  [Am*d  1895,  amBndment  to  take  effect  Septeml^er  1, 1895.]  * 
Where  the  action  is  brought  against  an  executor  or  adminis- 
trator as  such,  except  where  the  amount  of  the  claim  is  less 

than  the  sum  of  fifty  dollars,  and  the  claim  has  been  duly  pre- 
sented to  the  executor  or  administrator  and  rejected  by  lum. 

§  2864«  A  justice  of  the  peace  Las  also  jurisdiction  to 
render  judgment,  upon  the  confession  of  a  defendaut,  as 
prescribed  in  title  sixth  of  this  chapter,  where  the  sum  con- 
fessed does  not  exceed  five  hundred  dollars. 

§  2805.  [Am'd  1882.]  An  action,  cognizable  by  a  justice 
of  the  peace,  may  be  brought  by  or  againnt  n  corporation ; 
by  or  against  a  natural  person  in  his  own  right;  by  or  against 
a  town  or  county  officer  in  his  officitil  character;  or  by  an 
executor,  administrator,  trustee  of  an  express  trust,  or  a  re- 
ceiver in  supplementary  proceedingH. 

§  2860.  A  justice  of  the  peace,  who  is  an  innholder  or 
tavern  keeper  in  fact,  has  no  power  or  j  nrisdiction  under  any 
proYision  of  this  chapter ;  but  if  a  judgment  has  been  actu- 
ally rendered  by  him  before  he  became  so  disqualified,  he 
D.ay  give  a  transcript  thereof,  or  isnne  execution  thereupon, 
or  satisfy  the  judgment,  upon  payment  1 1  ereof. 

§  2867*  A  justice  of  the  peace,  who  is  a  member  of  the 
senate  or  assembly,  is  not  obliged  to  take  cognizance  of  a 
civil  action  or  special  proceeding;  but  he  may  take  cogni- 
zance thereof,  in  his  discretion. 

i  2868.  Justices  to  hold  court;  general  powers. 
[Amd,  1897.]— A  justice  of  the  peace  must  hold,  within  his 
town  or  city,  a  court  for  the  trial  of  any  action  or  special 
proceeding,  of  which  he  has  jurisdiction,  brought  before 
him;  but  such  a  court  shall  not  ue  held  in  a  building  in  any 

Eart  of  which  trafficking  in  liquors  is  authorized.  He  must 
ear,  try  an* I  determine  the  same  according  to  law  and 
eqnity,  and  for  thit  purpose,  where  special  proviKion  is  not 
oiberwise  made  by  law,  the  court  is  vested  with  all  the  nec- 
essary powers  possessed  by  the  Supreme  court. 

§  28B9.    lAm*d  1893,  1894,  1895.]    An  action  must  be  i89N.T.aa 
brought  before  a  justice  of  a  town  or  citj  wherein  one  of  the 
parties  resides,  or  a  justice  of  an  adjoining  town  or  city  in 
the  same  county,  except  in  one  of  the  following  cases : 

1.  Where  the  defendant  has  absconded  from  his  residence, 
it  may  be  brought  before  a  justice  of  the  town  or  city  in 
which  thedefendant,  oraportion  of  his  propcrty.  is  at  the^  jqq[^ 
time  of  the  commencement  cf  the  uction.  ""^   "" "'  o 
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96  Hun,  581.  2.  [Am^d  1895,  amendmffU  to  take  effect  Satiember  1 ,  1895.1 
Vfh'  re  the  plaintiff  is  not  a  resident  of  the  county,  or  if 
there  are  two  or  more  plaintiffs  when  all  are  nou-residents 
thereof,  it  must  he  hronght  in  the  town  where  the  defendant 
resides  or  in  any  adjoining  town  thereto. 

3.  Where  Uie  defendant  is  a  non-resident  of  the  county, 
it  may  be  bronglt  before  a  justice  of  the  town  or  citgr,  in 
which  he  is  at  (he  time  of  the  commencement  of  the  action. 

4.  Where  it  is  spedaily  prescribed  b^  law,  that  a  particu- 
lar action  may  be  brought  before  a  justice  of  the  town,  city, 
county,  or  district,  where  an  offence  was  committed,  or  where 
property  is  found.  A  defendant  designated  in  section  two 
thousand  eight  hundred  and  seventy-nine,  section  two  thou- 
sand eight  hundred  and  eigh^,  or  section  two  thensand 
eight  hundred  and  eijghty-one  of  this  act,  is  deemed,  for  the 
purposes  of  this  section,  a  resident  of  the  town  or  city  whete 
the  person,  to  whom  a  copy  of  the  summons  is  delivered, 
resides. 

5.  In  any  town  adjoimng  an  incorporated  city,  no  j  astioe 
'                     of  such  town  shall  have  jurisdiction  of  any  action  brought 

by  or  against  a  resident  of  such  adjoining  city,  unless  at  least 
one  of  Uie  parties  to  the  action  is  a  resident  of  such  town. 
•SHan,  60    3 .    §  2870.    A  justice  of  the  peace  has  power  to  punish,  for 
a  criminal  contempt,  a  person  guilty  of  either  of  the  f ollow- 
in{{  acts : 

1.  Disorderly,  oontemptuons,  or  insolent  behavior  to  wards 
him,  while  engaged  in  the  trial  of  an  action,  the  rendering 
of  a  judgment,  or  any  other  judicial  proceeding;  where  such 
behavior  directly  tends  to  interrupt  the  proceedings,  or  to 
impair  the  respect  due  to  his  authority. 
I  2.    Breach  of  the  peace,  noise,  or  other  disturbance,  di- 

rectly tending  to  interrupt  his  official  proceedings. 

3.  Besistance  wilfully  offered,  in  his  presence,  to  the  ex- 
ecution of  his  lawful  mandate. 

He  has  not  power  to  punish,  for  a  criminal  contempt,  in 
any  other  case. 

I  2871.  Punishment  for  contempt,  specified  in  the  last 
section,  may  be  by  fine  not  exceeding  twenty -five  dollars, 
or  by  iiuprisonment  in  the  county  jail  not  exceeding  five 
days,  or  both,  in  the  discretion  of  the  justice.  Where  a 
person  is  committed  to  prison  for  the  non-payment  of  such 
a  fine,  he  must  be  discharged  at  the  expiration  of  ten  days  ; 
but  where  he  Is  also  committed  for  a  definite  time,  the  ten 
days  must  be  computed  from  the  expiration  of  the  definite 
time. 

§  2872.  A  person  shall  not  be  punished  by  a  ;Dstice  of 
the  peace,  for  a  contempt,  until  an  opportunit;^  hab  been 
given  him  to  be  heard  in  his  defence.  And,  for  that  pur- 
pose, the  justice  mnst  issue  a  warranty  directed,  generally, 
to  any  constable  of  the  county,  requiring  the  constable  to 
bring  the  offender  1>efore  him. 
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%  8878.  A  jostice,  who  conyicts  a  parson  of  a  contempt; 
must,  within  ten  days  after  the  conviction,  make  up,  sub* 
scribe,  and  file  in  the  county  clerk's  office,  a  record  thereof, 
stating  therein  the  particular  circimistanccs  of  the  offence, 
and  the  punishment  awarded  by  him  upon  the  conviction. 

§  8874.  A  warrant  of  commitment  for  a  contempt  must  S6  Him«m 
set  forth  the  particular  circumstances  of  the  offence ;  other 
wise  it  is  voio. 

§  2875.  An  officer,  who  collects  or  receives  a  fine,  im 
posed  by  a  justice  of  the  peace  for  a  contempt,  must,  with- 
m  ten  days  thereafter,  pay  the  money,  for  the  benefit  of  the 
poor,  to  the  overseer  or  superintenaent  of  the  poor  of  the 
town,  city,  or  district,  wherein  the  fine  was  imposed ;  or, 
where  there  is  no  such  officer,  to  the  officer  or  officers  per- 
forming corresponding  functions  under  another  nume;  umesB 
the  board  of  supervisors  has  directed  the  payment  of  fines 
and  penalties  to  the  supervisor  of  the  town,  in  a  case  whero 
it  is  authorized  by  law  so  to  do. 

TITLE  IL 

Ct^mmencement  of  action ;   appearance  of  pa/rtiet^  ptOfii^ 

sioTiao  remedies. 

Abtiolb  i,  Commencemont  of  action. 
8.  Appearance  of  parties 
8.  Older  of  arrest. 
4.  Attachment  of  :irorerty. 
6.  Beplerin. 

ARTICLL  FIRST. 

COHHBKCEMEKT  OF  AOTIOK. 

I  S878.  Action:  how  commenced.  C  2882*  Lwt  two  sectiofis  qnall* 

8877.  Contents  of  sommons.  fled. 

8878.  S.TviceofBammons.  8888.  Second  and    third  fom* 

8879.  M. ;  upon  a  corporation.  mons;  effect  thereof. 

8880.  Id.  ;  special  provision  re-  2884.  Where  name  of  defendant 

latlng  to  railroad  cor-  is  unknown, 

poratlons.  888S.  Retom  of  sommona. 

8881.  Id. ;   relating  to  express 

companies.  _ 

§  2870.  An  action  is  commenced  before  a  justice  of  the  e  ci^'ptcl 
peace,  eitlier  by  the  voluntary  appearance  and  joinder  of  86^ 
wsue  by  the  parties,  or  1/  the  service  of  a  summons,  ^  swaT^ 

§  8877.  The  summons  must  be  directed,  generally,  to 
any  constable  of  the  county  where  the  justice  resides ;  and 
it  must  command  him  to  summon  tlie  defendant  to  appear 
before  tho  justice,  at  a  place  specified  therein,  to  answer 
the  complamt  of  the  plaintiff  in  a  civil  action.  Where  the 
summons  is  accompanied  with  an  order  to  arrest  the  defend* 
ant,  it  must  be  made  returnable  immediately  upon  the 
arrest  of  tho  defendant,  within  twelve  days  after  the  day 
when  it  was  issued  ;  in  every  other  case,  it  must  be  return- 
able at  n,  time  therein  specified,  not  less  than  six  nor  more 
than  twelve  days  after  the  day  when  it  was  issued. 

§  8878.  Personal  service  of  the  summons  must  be  madf 
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lyy  deliyering  a  copy. thereof  to  the  defendant;  except 
where  it  is  specially  prescribed  h\,  this  chapter  that  ]>er8onal 
service  may  be  made  by  delivering  a  copy  to  another  per- 
son. Where  service  of  a  summons  is  personal,  it  must  be 
made  at  least  six  days  before  the  time  of  appearance  speci- 
fied therein ;  except  where  it  is  accompanied  with  an  order 
of  arrest. 
29N.T.BT1PP.  §  8879.  Where  the  defendant  to  be  served  is  a  coipoi*- 
A^^-  tion,  the  summons  may  be  personally  served  upon  it,  by 

delivering  a  copy  thereof  to  an  officer  or  person,  to  "w^hom 
a  copy  01  the  summons  in  an  action,  brought  against  the 
corporation  in  the  supreme  court,  might  be  delivered,  as 

Erescribed  in  sections  four  hundred  and  thirty-one  and  four 
undred  and  thirty-two  of  this  act ;  or,  to  any  director  or 
trustee  of  the  corporation,  by  whatever  official  title  lie  is 
caUed. 

J  8880.  Where  the  defendant  to  be  served  is  a  domestic 
road  corporation,  and  no  officer  thereof  resides  in  the 
county,  to  whom  a  copy  of  the  summons  may  bo  delivered, 
as  prescribed  in  the  last  section,  it  may  be  personally  served, 
by  delivering  a  copy  thereof  to  a  local  superintendent  of 
repairs,  freight  agent,  agent  to  sell  tickets,  or  station  keeper 
of  the  corporation,  residing  in  the  county  ;  unless,  at  least 
thirty  days  before  it  was  issued,  the  corporation  had  filed, 
in  the  office  of  the  clerk  of  the  coimty,  a  written  instru- 
ment, designating  a  person  residing  in  the  county,  upon 
whom  process  to  be  issued  by  a  justice  of  the  peace  against 
it,  may  be  served ;  in  which  case,  the  summons  may  be 

Sersonally  served  by  delivering  a  copy  to  the  person  so 
esignated. 

§  2881.     [Am*d  1896,  amendment  to  take  effect  September  1, 
1895.  ]    Where  the  defendant  to  be  served  is  a  corporation, 
associatioii,  partnership  or  person,  doing  business  in  the 
Btate  as  an  express  company  or  an  insurance  company,  and 
no  person  resides  in  the  county  to  whom  a  copy  or  the  sum- 
mons  may  be  delivered,  as  prescribed  in  the  foregoing 
sections  of  this  article,  it  may  be  personally  served  on  the 
express  company  by  delivering  a  copy  thereof  to  any  local 
or  general  agent  to  receive  freight  or  parcels,  route  agent,  or 
messenger  of  the  defendant,  residing  in  tbe  connty,  and  on 
any  insurance  company  by  delivering  a  copy  thereof  to  any 
local  or  general  agent   of  the  defendant,  residing  in  the 
county;  unless  at  least  thirtv  days  before  it  was  issued,  the 
defendant  had  filed  in  the  office  of  the  clerk  of  the  county, 
a  written  instrument,  designating  a  person  residing  in  the 
county,  upon  whom  process  to  be  issned  by  a  justice  of  the 
peace  against  the  defendant  may  be  served;  in  which  case  the 
summons  may  be  personally  served  by  delivering  a  copy 
thereof  to  the  person  so  designated. 

§  8888.  Where  a  person  has  been  designated,  as  pre- 
fcnbed  in  cither  of  the  last  two  sections,  and  the  designa- 
tion has  been  revoked,  or  it  appears,  by  affidavit  or  the 
return  of  the  constable,  to  whom  a  summons  hrs  been  dulf 
•  delivered  for  service,  that  the  person  designated  is  dead,  ot 
has  ceased  to  reside  within  the  county  ;  x>t  that  ho  cannot. 
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after  due  diligence,  be  found  within  the. county,  so  as  to 
deliver  a  copy  of  the  summons  to  him  ;  the  original  sum- 
mons, or  the  second  or  third  summons,  issued  as  prescribed 
in  the  next  section,  may  be  served  as  if  the  designation 
had  not  been  made.  Such  a  designation  may  be  revoked 
by  a  writing,  executed  and  filed  in  like  manner  as  required 
for  the  purpose  of  making  the  designation. 

§  2883.  Where  it  appears,  by  the  return  of  the  con- 
stable, to  whom  a  summons  has  been  duly  delivered  for 
service,  that  it  was  not  served,  for  any  cause,  a  second 
summons  may  be  issued  by  the  same  justice,  in  the  same 
action,  within  twenty  days  after  the  first  summons  was  is- 
sued ;  and,  upon  the  like  return  thereof,  a  third  summons 
may  be  issued,  within  twenty  days  after  the  second  was 
Issued.  The  second  or  the  thiid  summons,  as  the  case  may 
be,  relates  back  to  the  time  wlien  the  first  summons  was 
issued ;  and,  wUh  respect  to  all  proceedings  before  actual 
service,  the  service  thereof  has  the  same  effect,  as  if  the 
first  summons  had  been  seasonably  served.  For  the  pur- 
pose of  issuing  a  new  summons,  as  prescribed  in  this  sec- 
tion, a  previous  summons  may  be  returned  upon  the  sixth, 
or  any  subsequent  day,  before  the  return  day  thereof. 

§  2884.  Where  the  plaintiff  is  ignorant  of  the  name,  or 
part  of  the  name  of  a  defendant,  that  defendant  may  be 
designated  in  the  summons,  and  in  any  other  process  or 
proceeding  in  the  action,  by  a  fictitious  name,  or  by  so 
much  of  his  name  as  is  known,  adding  a  description,  iden- 
tifying the  person  intended.  The  person  so  designated 
must  thereupon  be  regarded  as  a  defendant  in  the  ac- 
tion, and  as  sufflciently  described  therein  for  all  purposes. 
When  his  name,  or  the  remainder  of  his  name,  becomes 
known,  the  justice,  before  whom  the  action  is  pending, 
must  amend  the  proceedings  already  taken,  by  the  msertion 
of  the  true  or  full  name,  in  place  of  the  fictitious  name,  or 
part  of  a  name ;  and  all  subsequent  proceedings  must  be 
taken  tmder  the  name  so  inserted. 

§  8885.  A  constable,  who  serves  a  summons,  must,  at 
or  before  the  time  when  the  same  is  returnable,  make  and 
deliver  to  the  justice  a  written  return  thereof,  under  his 
hand,  stating  the  time  when,  and  the  manner  in  which,  he 
served  it.  A  constable  who  fails  seasonably  to  serve  a 
summons,  delivered  to  him  for  service,  must  make  a  written 
return  thereof  under  his  hand,  stating  that  it  was  not  served, 
and  the  reason  why  he  failed  to  serve  it. 

ARTICLE  SECOND. 
Appearance  of  Parties. 

12886.  Partiea  may  appear  in  per-      |  2890.  Aathority    of   attorn^  { 
Bon  or  by  attorney.  how  proved. 

2887.  Gooidiaa  ad  litem  for  in-         2891.  Plaintiff  to  prove  bis  case. 

fant  plaintiff.  28ft2.  Defendant  may  offer  to 

2888.  Id.;  for  infant  defendant.  compromise  ;    proceed- 

2889.  When  constable,  etc,  may  intts  thereapon. 

not  act  aa  attorney.  3898.  Justice  to  waft  one  boor. 
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88  Hun.  660.  §  8886.  A  party  to  an  action  before  a  justice  of  the 
peace,  who  is  of  full  age,  may  cppear  and  procccutc  or 
defend  the  same,  in  person  or  by  attorney,  at  his  dectioai, 
unless  he  has  been  jucucially  declcxed  to  l>o  incompetent  to 
manage  hifl  afiEairs* 
I  IMS  Con  §2887.  Before  a  summons  is  issued  in  behalf  of.  or  an 
•**•  ■^***'  issue  is  Joined  without  summons  by,  an  infant  plaintiff,  the 
justice  must  aoDOint  a  competent  and  responsible  person, 
nominated  by  me  plaintiff  or  his  general  guardian,  to  ap- 
pear as  hii  guardian  for  the  purpose  of  the  action.  The 
written  consent  of  the  person,  so  appointed  must  be  filed 
with  the  justice,  before  his  appointment.  The  guardian  ao 
appointed  u  responsible  for  the  costs. 
I  IMS  Con  §2888.  After  the.  service  and  return  of  a  summons 
Mi.  Act  against  an  infant  defendant,  no  other  proceeding  shall  be 
taken  in  the  action,  until  a  person  has  been  appointed  to 
appear  as  his  ^ardian  for  the  purpose  of  the  action. 
Upon  the  nommation  of  the  defendant,  the  justice  must 
appoint  a  proper  person  for  that  purpose.  If  tne  defendant 
does  not  appear  upon  the  return  of  the  summons,  or  if  he 
neglects  or  refuses  to  nominate,  the  justice  may,  on  the 
application  of  the  plaintiff,  appoint  anv  proper  person  as 
his  guardian.  The  written  consent  of  the  person,  so  ap- 
pointed, must  be  filed  wiih  the  justice  before  his  appoint- 
ment  The  guardian  so  appointed  is  not  responsible  for  any 
costs. 

§2889.  Subject  to  the  provisions  of  sections  sixty- 
three  and  sixty-four  of  this  act,  any  person,  other  than  the 
constable  who  served  the  summons  or  the  venire,  or  the 
laT7  partner  or  clerli  of  the  justice,  may  be  the  attorney  for 
a  party  to  an  action  before  a  justice  of  the  peace. 
^OBm^tm.      §2890.  The  attorney's   authority  may  be  conferred 
orrJly  or  in  writing ;  but  the  justice  shall  not  suffer  a  per- 
son to  appear  as  an  attorney,  unless  his  authority  is  ad- 
mitted  by  the  adverse  party,  or  proved  by  the  affldavit  or 
|*1M7^Cot-  ^™^  testimony  of  himself,  or  another. 
Boi.  Act    '      §  8891%  If  a  defendant  fails  to  appear  and  answer,  the 
^ StateRep    P^*"^^  cannot  recover  without  provmg  his  case. 

^I       I  8892.  Except  in  an  action  to  recover  a  chattel,  the 

1 1317.  Cv**.  defendant  may,  upon  the  return  of  the  summons  and  before 

S  Han^'lML  answering, file  with  the  justice  a  written  offer  to  allow  judg- 

wn    ,  wfc  ment  to  bo  taken  against  him  for  a  sum  therein  specified, witii 

costs.     If  there  are  two  or  more  defendants,  and  the  action 

can  be  severed,  a  like  offer  may  be  made  by  one  or  more  of 

the  dofcndrjits,  against  whom  a  separate  judgment  may  be 

taken.    If  the.  *^iamtiff  thereupon,  before  tafing  any  other 

proceeding  in  tue  action,  files  vrilix  the  justice  a  written 

acceptance  of  the  offer,  the  justice  must  render  Judgment 

accordingly.  If  an  acceptance  is  not  filed,  the  offer  cannot 

be  given  in  evidence  upon  the  trial ;   but,  if  the  plantiff 

tern  to  obtain  a  more  favorable  judgment,  he  cannot  recover 
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costs  from  the  time  of  the  cEas,  end  must  paj  the  defend* 
ant's  costs  from  that  tini\ 

§  8898.  Upon  the  return  of  a  summons  duly  served, 
the  justice  must  wait  one  hour,  after  the  tino  specified 
therein  for  its  return,  unless  the  parties  sooner  appear. 

ARTICLE  THIRD. 
Obdeb  of  Abrest. 

I  9894.  Order  of  arrest ;   in  what  |  2900.  Constable  to  keep  defend* 

cases  it  maj  be  granted.  ant  in  custody. 

289?.  Id. ;  in  what  actions.  2901.  T^olion  to  discharge  from 

S896.  Id.;  upon  what  papers.  arrest. 

2897.  Id.:  its  contents.  2902.  Effect  of  discharging  do- 

8906.  Dnty  of  constable.  fendant 

2899.  Return.     When    plainUff  2908.  When      plaistUT      most 

notified  most  appear.  prove  extrinsic  facts. 
2004.  Privilcj^  from  arrest. 

§  8894.  At  the  time  when  the  summons  is  issued,  in  an 
action  speci^ed  in  the  next  section,|the  justf  :c  who  i-sues 
the  summons  must,  upon  the  application  oi!  the  plaintiff, 
and  upon  compliance  by  him  with  the  provisions  of  this 
article,  grant  an  order  for  the  arrest  of  the  defendant,  in 
either  of  the  following  cases ; 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident  of 
the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county ; 
or,  if  there  are  two  or  more  plaintiffs,  where  all  are  non-     ' 
residents  thereof. 

3.  Where  it  appears  to  the  satisfaction  of  the  justice,  by 
the  affidavit  of  the  plaintiff  or  another  person,  that  the  de- 
fendant is  about  to  depart  from  the  county,  with  intent  not 
to  return  thereto. 

But  such  an  order  cannot  be  granted,  where  tha  defend- 
ant, against  whom  it  is  applied  for,  is  a  female. 

§  8896.  An  order  of  arrest  shall  not  be  granted,  except  $  1894,  Con 
where  the  action  is  brought  for  one  or  more  of  the  following  **^*'  ^^ 
causes: 

1.  To  recover  a  fine  or  penalty.  It  Abb.  N. 

2.  To  recover  damages  for  a  personal  iniury,  of  which  a  c*  *^- 
justice  of  the  peace  has  jurisdiction ;  an  injury  to  property,   J,*  ^^  N« 
including  the  wrongful  taking,  detention,  or  conversion  of  usn^T.  S92 
personal  property ;  misconduct  or  neglect  in  office,  or  in  a 
professional  employment ;  fraud ;  or  deceit.    But  this  sub- 
division does  not  apply  to  a  claim  for  damages  in  an  action 

to  recover  a  chattel. 

8.  To  recover  for  money  received,  or  to  recover  a  chat-  si  Hon,  891. 
tel ;  where  it  appears  that  the  money  was  received,  or  that 
the  chattel  was  embezzled  or  fraudulently  misapplied,  by  a 
public  officer,  or  by  an  attorney,  solicitor,  or  counsellor,  or 
by  an  officer  or  agent  of  a  corporation  or  banking  associa- 
tion, in  the  course  of  his  employment ;  or  by  a  factor, 
agent,  broker,  or  other  person  in  a  fiduciary  capaci^* 
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§  8896.  Where  it  appears  to  the  justice,  by  the  affidavit 
of  the  plaintiff  or  another  persoD,  that  a  sufficient  cause  of 
action  exists,  against  the  defendant,  and  that  ihe  case  h 
within  the  provisions  of  the  last  two  sections,  he  most 
grant  the  order  of  arrest.  But  before  granting  it,  he  must 
require  a  written  undertaking  to  the  defendant,  on  the  part 
of  the  plaintiff,  with  one  or  more  sureties,  approved  by  the 
justice,  to  the  effect  that,  if  the  defendant  recovers  judg- 
ment, the  plaintiff  will  pav  all  costs  which  may  be  awarded 
to  the  defendant,  and  all  damages  which  he  may  sustain  by 
Teason  of  the  arrest,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  must  be  at  least  one  hundred  dollars. 

§8d97.  The  order  must  be  subscribed  by  the  justice 
and  indorsed  upon  or  attached  to  the  summons.  It  must 
briefly  recite  the  ground  of  arrest ;  and  it  must  direct  the 
constable,  who  serves  the  summons,  to  arrest  the  defend- 
ant ;  to  bring  him  forthwith  before  the  justice ;  and  to 
notify  the  plaintiff  of  the  arrest,  if  he  can  do  so  with  rea- 
sonable diligence. 

§  8898.  The  constable  must,  at  the  time  of  serving  the 
summons,  execute  the  order  of  arrest,  by  arresting  the  de- 
fendant, and  taking  him  forthwith  before  the  justice.  If 
the  iustice  is  absent,  or  unable  to  try  the  action,  the  con- 
stable must  forthwith  take  the  defendant  before  another 
justice  of  the  same  town  or  city ;  who  must  take  cogni- 
zance of  the  action,  and  proceed  therein,  as  if  the  summons 
had  been  issued,  and  the  order  of  arrest  had  been  granted, 
by  him. 

§  8899.  The  constable,  executing  the  order  of  arrest, 
must  forthwith  deliver  to  the  justice  the  order,  and  a  writ- 
ten return  thereto,  under  his  hand,  stating  the  manner  in 
which  he  has  executed  it,  and  either  that  he  has  notified 
the  plaintiff,  or  that  he  could  not  do  so,  with  reasonable 
diligence.  If  he  returns  that  he  has  notified  the  plaintiff, 
the  latter  must  appear  within  one  hour  after  the  defendant 
is  brought  before  the  justice ;  otherwise  judgment  of  non- 
suit must  be  rendered  against  him. 

§  8900.  The  constable  execudng  the  order,  or  another 
constable,  by  direction  of  the  justice,  must  keep  the  de- 
fendant in  custodv,  until  he  is  discharged  bv  the  order  of 
the  justice,  or  judgment  is  rendered  in  his  favor ;  but  the 
detention  shall  not,  in  any  case,  exceed  twelve  hours  from 
the  time  when  the  defendant  is  brought  before  the  justice ; 
unless,  within  that  time,  a  venire  is  issued,  or  the  trial  of 
the  action  is  commenced,  or  unless  either  is  delayed  with 
the  express  assent  of  the  defendant. 

80II^x^491  •  §8901.  A  defendant,  arrested  as  prescribed  in  this 
article,  may,  without  notice,  upon  the  appearance  of  the 
plaintiff  before  the  justice,  or  at  any  time  afterwards  before 
judgment,  upon  two  days'  notice  given  personally  to  the 
plaintiff,  or  to  his  agent  or  attorney  who  appeared  for  him 
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before  the  justice,  apply  to  the  justice  for  an  order,  dis- 
charge him  from  the  arrest.  The  application  may  be 
founded  upon  the  papers  upon  which  the  order  of  arrest 
was  granted,  and  upon  the  complaint,  if  it  has  been  made. 
The  justice  must  grant  the  application,  where  it  appears 
that  the  case  is  not  within  the  provisions  of  sections  two 
thousand  eight  hundred  and  ninety -four  and  two  thousand 
eight  hundred  and  ninety-five  of  this  act.  The  justice 
must  also,  upon  the  defendant's  application,  grant  an  order 
discharging  him  from  arrest,  if  the  plaintiff  fails  to  take 
out,  from  the  justice,  an  execution  upon  a  judgment  in  his 
favor,  before  the  expiration  of  one  hour  after  he  is  entitled 
thereto. 

§2908.  The  discharge  of  the  defendant  from  arrest.  80Hn]],49l 
before  judgment,  as  prescribed  in  the  last  section,  or  in  sec- 
tion two  thousand  nine  hundred  and  sixt^- three  of  this  act, 
does  not  affect  the  jurisdiction  of  the  justice  over  the  action, 
which  must  proceed,  as  if  it  had  been  commenced  in  the 
ordinary  manner.  His  discharge  from  arrest,  after  judg- 
ment, as  prescribed  in  the  last  section,  does  not  affect  the 
execution. 

§  2903.  Where  an  order  of  arrest  has  been  granted  and 
executed,  in  a  case  specified  in  subdivision  third  of  section 
two  thousand  eight  hundred  and  ninety-five  of  this  act,  the 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant 
w  entitled  to  judgment  upon  a  trial,- unless  the  plaintiff 
establishes  all  the  matters  of  fact,  which  are  required,'  by 
that  subdivision,  to  entitle  him  to  an  order  of  arrest. 

§  8904.  This  article  does  not  abridge  or  otherwise  affect 
a  privilege  from  arrest  given  by  law,  or  a  rigbt  of  action 
for  the  breach  thereof.  A  privileged  person  is  entitled  to 
be  discharged  from  arrest,  by  the  order  of  the  justice  before 
whom  he  is  brought,  upon  proof,  by  affidavit,  of  the  facts 
entitling  him  to  a  discharge  ;  or  he  may  apply  for  and  ob- 
tain an  order  for  his  dischar^,  as  prescribed  in  section  five 
hundred  and  sixty -four  of  this  act. 

ARTICLE  FOURTH. 

Attachment  op  Pkopertt. 

$  3906.  In  what  actions,  warrant  $  291S.  Claim  bj  third  person ; 

of  attachment  may  be  bond  and  delivery  there- 

granted.  upon. 

2906.  What  most  be  shown  to  2918.  Action  upon  bond. 

procure  a  warrant.  2914.  When     defendant'    may 

2907.  Warrant ;  form  and  con-  proaecutc  bond. 

tents  thereof.  2915.  Retain  of  warrant. 

2908.  Undertaking.  2916.  Motion  to  vacate  or  modify 

2909.  Warrant ;  how  executed.  warrant,  etc. 

2010.  Service  of  summons  and  2917.  Effect  of  vacating  warrant, 
warrant  upon  defend-  2918.  Proceedings  where  sum- 
ant,  mons    not    personally 

2911.  Undertaldng    by  defend-  served, 
ant ;  redelivery  to  him. 

§  2905.  In  an  action  brought  before  a  justice  of  the  I  ^•^Jj^?^ 
peace  a  warrant  of  attachment  against  the  property  of  one  ict,^*****^ 
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or  more  defendants  must  be  granted,  upon  the  applicatioD 
of  the  plaint]  2,  as  prescribed  in  this  article,  'VFhere  the 
action  is  brought  upon  a  judgment,  or  to  recover  for  ooe 
or  more  of  the  following  causes : 

1.  Breach  of  a  contract,  express  or  Implied. 

2.  Wrongful  conversion  of  personal  property. 

8.  Any  other  injury  to  personal  property,  in  conaequenoi 
of  negligence,  fraud,  or  other  misconduct 

ffll^Babd.  §  8006.  To  entitle  the  plaintiff  to  such  a  warrant,  he 
I  OoDsoi.  must  show,  by  affidavit,  to  the  satisfaction  of  the  justices? 
^iw  »>     follows : 

^*  •  1.  That  a  sufficient  cause  of  action  exists  against  the  d^ 
fendant,  to  recover  damages  for  one  or  more  of  the  cause 
specified  in  the  last  section.  If  the  action  is  upon  a  jud£- 
ment,  or  to  recover  for  breach  of  a  contract,  the  affidavit 
must  show  that  the  plaintiff  is  entitled  to  recover  a  sum 
stated  therein,  over  and  above  all  counterchums  known  to 
hinu 

2.  That  the  defendant  is  either  a  f orei^^  corporation :  or 
not  a  resident  of  the  State ;  or,  if  the  defendant  is  a  natural 
person,  and  a  resident  of  the  State,  that  he  has  departed,  or 
IB  about  to  depart,  from  the  county  where  he  last  resided, 
with  intent  to  defraud  his  creditors,  or  to  avoid  the  service  of 
a  summons,  or  keeps  himself  concealed,  with  the  like  intent ; 
or  if  the  defendant  is  a  natural  person,  or  a  domestic  cor- 
poration, that  he  or  it  has  removed,  or  is  about  to  remove, 
|)roperty  from  the  county  where  the  defendant  beine  a 
natiural  person  last  resided,  or,  being  a  corporation,  Eist 
kept  its  principal  office,  or  from  the  county  in  which  the 
miction  is  brought,  with  intent  to  defraud  his  or  its  creditcos, 
or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to  as- 
sign, dispose  of,  o.  secrete,  property,  with  the  like  intent ; 
or  that  the  defendant,  being  a  natural  person  of  full  age, 
and  r.  resident  of  the  State,  has  been  continuously  without 
toe  United  States  for  the  space  of  sis  months  or  more,  im- 
mediatelv  before  the  application,  and  either  that  he  has  not 
made  a  designation  of  a  person,  up)on  whom  to  serve  a  sum- 
mons in  his  behalf,  as  prescribed  in  section  four  hundr^ 
and  thirty  of  this  act,  or  that  service  upon  the  person  so 
designate  cannot  be  made,  with  due  diligence,  in  the 
county  where  the  person  making  the  designation  resides. 

The  affidavit  must  be  filed  with  the  justice,  when  the 
warrant  is  granted. 

%  1818,  Con.  §  8907.  The  warrant  must  be  granted  by  the  justice  who 
aol.  ^^^  issues  the  summons,  at  the  time  when  the  summons  is  is- 
9i)al7oC8.  guedj  and  it  must  be  indorsed  thereupon,  or  annexed 
thereto.  It  must  be  subscribed  by  the  justice,  and  must 
briefly  recite  the  ground  of  the  attachment.  It  must  require 
the  constable,  to  whom  the  summons  is  delivered,  to  attach, 
on  or  before  a  day  specified  therein,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons,  and  safely 
to  keep,  as  much  of  the  defendant's  goods  and  chattd^ 
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within  nis  comity,  as  will  satisfy  the  plaintiff's  demand,  with 
the  cocts  and  expenses,  and  to  make  return  of  his  proceed- 
ings thereon  to  the  justice,  at  the  time  when  the  summons 
is  retumc^blc.  The  amount  of  the  plaintiff's  demand  must 
be  speeiHed  in  the  warrant,  as  stated  in  the  affidavit. 

§  8908.  Before  granting  the  warrant,  the  justice  must  S  WW*  Co» 
•  require  a  written  undertakmg  to  the  defendant,  on  the  part  ^^'  '^*'*- 
of  the  plaintiff,  with  one  or  moro  sureties,  approved  by  the 
justice,  to  the  effect  that,  if  the  defendant  recovers  fjdg- 
mcnt,  or  the  warrant  of  attachment  is  vacated,  ihe  plaintiff 
will  pay  all  costs  which  may  be  awarded  to  the  defendant, 
and  all  damages  which  he  may  sustain  by  reason  of  the 
attachment,  not  exceeding  the  sum  specified  in  the  under- 
takiuK,  which  must  be  at  least  two  hundred  dollars ;  and 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the 
defendant  all  money  received  by  him  from  property  taken 
by  virtue  of  the  warrant  of  attachment,  or  upon  any  bond 
given  therefor,  over  and  above  the  amount  of  the  judgment, 
and  interest  thereupon. 

§  8809.  The  constable,  to  whom  the  warrant  of  attach-  |  isso,  Con> 
ment  is  delivered,  must  execute  it  at  least  six  days  before  •oi-  ^^t 
the  return  day  of  the  summons,  by  levying  upon  and  taking 
into  his  custody  so  much  of  the  goods  and  chattels  of  the 
defendant,  not  exempt  from  levy  and  sale  by  virtue  of  an 
execution,  including  money  and  bank-notes,  which  he  finds 
within  his  county,  as  will  satisfy  the  plaintiff's  demand, 
with  the  costs  and  expenses.  He  must  safely  keep  the 
property  attached,  to  be  disposed  of  as  prescribed  in  this 
article,  and  must  immediately  make  an  mveutory  thereof, 
stating  therein  the  estimated  value  of  each  item  or  article, 

§  8910.  The  constable  must,  immediately  after  making  1 1891,  Coik 
the  inventory,  and  at  least  six  days  before  the  return  day  soL  Act 
of  the  summons,  serve  ttie  summons,  together  with  the 
warrant  of  attachment  and  inventory,  upon  the  defendant, 
by  delivering  to  him  personally  a  copy  of  each,  if  he  can, 
with  reasonable  diligence,  be  found  within  the  county ;  or, 
if  he  cannot  be  so  found,  by  leaving  a  copy  of  each,  certified 
by  the  constable,  at  the  last  place  of  residence  of  the  defend- 
ant in  the  county,  with  a  person  of  suitable  age  and  dis- 
cretion ;  or,  if  such  a  person  cannot  be  found  there,  by 
posting  it  on  the  outer  door,  and  also  depositing  another 
copy  in  the  nearest  post-ofllce,  inclosed  in  a  sealed  post-paid 
wrapper,  directed  to  the  defendant  at  his  residence  ;  or,  if 
the  defendant  has  no  place  of  residence  in  the  county,  by 
delivering  it  to  the  person  in  whose  possession  the  proper^ 
attached  is  found* 

g  291 1.  The  defendant,  or  his  attorney  or  agent  in  his  1 18R,  Con« 
behalf,  may,  at  any  time  before  judgment  is  rendered  in  the  •*>^*  ^^ 
action,  execute  and  deliver  to  the  constable  an  undertakinff, 
to  the  plaintiff,  in  a  sum  specified  therein,  at  least  twice  the 
value  of  the  property  attached,  as  stated  in  the  inventory ; 
with  one  or  more  sureties,  approved  by  the  constable,  or  by 
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the  justice  who  issued  the  warrant ;  and  to  the  effect  that, 
if  judgment  is  rendered  against  the  defendant,  and  an 
execution  is  issued  thereupon,  within  six  months  after  the 
giving  of  the  undertaking,  the  property  attached  shall  he 
produced  to  satisfy  the  execution.  Thereupon  the  constabk 
must  re-deliver  the  property  to  the  defendant. 

S182S,  Con-  §  8918.  If  a  person,  not  a  party  to  the  action,  claims 
sol.  Act.  any  property  attached,  which  is  not  reclaimed  by  the 
defendant,  as  prescribed  in  the  last  section,  he  may,  at  any 
time  after  the  seizure,  and  before  execution  is  issued  upon 
a  judgment  rendered  in  the  action,  execute,  and  file  with 
the  justice,  a  bond  to  the  plabitiff,  with  one  or  more  sureties, 
approved  by  the  constable  or  by  the  justice ;  in  a  penalty  at 
least  twice  the  value  of  the  property  claimed ;  and  con- 
ditioned that,  in  an  action  upon  the  bond,  to  be  commenced 
within  three  months  thereafter,  the  claimant  will  establish 
that  he  was  the  general  owner  of  the  property  claimed,  at 
the  time  of  the  seizure  ;  or,  if  he  fails  so  to  do,  that  he  wiH 
pay  to  the  plaintiff  the  value  thereof,  with  interest.  The 
constable  must  thereupon  deliver  the  property  claimed  to 
the  claimant. 

S 1824,  Con  §  8918.  A  judgment  for  the  plaintiff,  in  an  action  upon  a 
Bol.  Act  bond,  given  as  prescribed  in  the  last  section,  must  award  to 
him  the  value  of  the  property  seized  and  delivered  to  the 
claimant,  with  interest  thereupon  from  the  time  of  the 
delivery.  If  the  amount  so  recovered  exceeds  the  amount, 
which  the  plaintiff  recovers,  in  the  action  in  which  the 
warrant  of  attachment  was  issued,  he  is  liable  to  Uie 
defendant  in  that  action  for  the  excess. 

Si8to,v/oo-  §8914.  If  the  warrant  of  attachment  is  vacated  or 
sol.  Act  annulled,  the  defendant  may  maintain  an  action,  upon  the 
bond  specified  in  the  last  two  sections,  in  his  own  name,  in 
the  same  manner  and  with  the  like  effect,  as  the  plaintiff 
might  have  done,  if  the  warrant  had  remained  in  full 
force. 
S 1896,  Con-  §  8915.  The  constable  executing  the  warrant  of  attach- 
■oL  Act  ment  must,  at  the  time  when  and  place  where  it  is  return- 
able, make  a  retiu'n  thereto,  under  his  hand,  stating  all  his 
proceedings  thereupon.  He  must  deliver  to  the  justice, 
with  the  return,  each  bond  or  imdertaking  delivered  to  him, 
pursuant  to  any  of  the  foregoing  provisions  of  this  article, 
and  a  certified  copy  of  Hxe  mventory  of  the  property 
attached.  The  return  must  state  the  manner  in  which  the 
warrant  and  inventory  were  served,  and,  if  they  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  the 
defendant  personally,  the  reason  therefor,  and  the  name  of 
the  person  to  whom  the  copy  was  delivered,  unless  his  name 
is  unknown  to  the  constable ;  in  which  case,  the  return 
must  describe  him  so  as  to  identify  him,  as  nearly  as  may 
be. 

%  1887,  Con*      §  89 1 6.  A  defendant,  whose  property  has  been  attached, 
ed.  Act  Mr    MT      ^  -» 
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may,  upon  the  return  of  tne  summons,  apply  to  the  Justice, 
who  issued  the  warrant  of  attachment,  to  vacate  or  modify 
it,  or  to  increase  the  plaintiff's  security.  Such  an  applica- 
tion may  be  founded  upon  the  papers  upon  which  the 
warrant  was  granti^  ;  or  upon  proof,  by  affidavit,  on  the 
part  of  the  defendant ;  or  upon  both.  If  it  is  founded 
upon  proof  on  the  part  of  the  defendant,  it  maybe  opposed 
by  new  proof,  by  affidavit,  upon  the  part  of  the  plaintiff, 
tending  to  sustain  any  ground  for  the  attachment,  recited 
in  the  warrant,  but  no  other.  The  justice  may,  upon  the 
return  of  the  summons,  or  at  auy  other  time  to  which  the 
action  is  adjourned,  vacate  the  warrant  of  attachment  upon 
his  own  motion,  if  he  deems  the  papers,  upon  which  it  was 
granted,  insufficient  to  authorize  it. 

§  8917.  Vacating  the  warrant  of  attachment  does  not  §1888,  Cod 
affect  the  jurisdiction  of  the  justice  to  hear  and  determine  ■^^-  ^^ 
the  action,  where  the  defendant  has  appeared  generally  in 
the  action ;  or  where  the  smnmons  was  personally  served 
upon  him  ;  or  where  judgment  mav  be  taken  against  him, 
as  being  indebted  jointly  with  anotner  defendant,  who  has 
been  thus  summoned  or  has  thus  appeared.  In  every  other 
case,  the  justice,  who  vacates  a  warrant  of  attachment 
against  the  property  of  a  defendant,  must  dismiss  the  action 
as  to  him. 

§  8918.  Where  the  defendant  has  not  appeared,  and  the  $  t9S9,  Co» 
summons  has  not  been  per86nally  served  upon  him,  and  *<>*•  -^^^t, 
property  of  the  defendant  has  been  duly  attached  by  virtue 
of  a  warrant,  which  has  not  been  vacated,  the  justice  must 
proceed  to  hear  and  determine  the  action  ;  but,  in  an  action 
subsequently  brought,  the  judgment  is  only  presumptive 
evidence  of  indebtedness,  and  the  defendant  is  not  barred 
from  any  coimterclaim  against  the  plaintiff.  The  execu- 
"tion,  issued  upon  a  judgment  so  rendered,  must  require  the 
constable  to  satisfy  it  out  of  the  property  so  attached,  with- 
out containing  a  direction  to  satisfy  it  out  of  any  other 
property. 

ARTICLE  FIFTH. 

Replevin, 

%  8010.  When  action  for  a  chattel       $  2927.  When  and  to  whom  con- 
may  be  brongbt.  stable  most  deliver  chat- 

2020.  Plaintiff  may  procnre  re-  tel. 

plevin ;    affldairit  and  2928.  Penal^  for  wrong  delir- 

nndertaking.  ery  by  constable. 

2021.  Requisition.  2S29.  Claim  of   title  by  third 

2022.  Id. :  how  executed.  Ser-  person. 

vice  of  summons,  etc.  2980.  Defendant  may  demand 

2028.  Return  of  constable.  judgment  for  return. 

2024.  Defendant  may  except  to  2981.  Proceedings  in  the  action ; 

sureties ;     proceedings  action  upon  undertak 

thereon.  ing. 

2025.  Defendant    may    reclaim  2982.  Proceedings  when    sum- 

chattel;      proceedings  mons    not    personally 

thereon.  served. 

HSM,  Juftiflcatlon  of  sureties.  2088;,  When  action  not  affected 

by  failure  to  replevy. 

Digitized  by  VjOOQ  IC 


868  REPLEVIN  ^  291&-2a28 

,  i^-3,  Con.      §  8919.  An  action  to  recover  a  chattel,  with  or  without 
joi.  Act        damages  for  the  wrongful  taking,  withholding,  or  deten- 
'      •  tion  thereof,  can  be  brought  before  a  justice  of  the  peace  of 
the  coimty  in  which  the  chattel  is  fouDd,  in  a  case,  and 
subject  to  the  qualifications,  specified  in  sections  one  tfaon- 
sand  six  hundred  and  eighty-nine,  one  thousand  six  hundred 
and  ninety,  one  thousand  six  hundred  and  ninety-one,  and 
one  thousand  six  hundred  and  ninety-two,  and  subdiyisioii 
seventh  of  section  two  thousand  eight  hundred  and  sixty* 
two  of  this  act. 
1 1888,  Con-      ^8980.  The  plaintiff  mav,  at  the  time  when  the  summons 
floi.  Act        ig  issued,  but  not  afterwards,  require  the  chattel  to  be  re- 
plevied, as  prescribed  in  this  article.    For  that  purpose,  he 
must  deliver  to  the  justice  an  aflldavit  and  an  undertaking, 
similar,  in  all  respects,  to  the  affidavit  and  undertaking  re- 
quired  to  be  delivered  to  a  sheriff,  as  i  inscribed  in  sections 
one  thousand  six  hundred  and  ninety-five,  one  thousand 
six  hundred  and  ninety-seven,  one  thousand  six  hundred 
and  ninety-nine,  and  one  thousand  seven  hundred    and 
twelve  of  this  act ;  except  that  the  sureties  in  the  undertak- 
ing must  be  approved  by  the  justice. 
8l«*J»^on-      §  8981.  Upon  receiving  the  affidavit  and  undertaking, 
•oi.  Act        ijjg  justice  must  indorse  upon  or  attach  to  the  afiSdavit  a 
written  requisition,  subscnbed  by  him,  requiring  the  con- 
stable, to  whom  the  summons  is  delivered,  to  replevy  the 
property  described  in  the  affidavit,  on  or  before  a  daj 
specified  in  the  reouisition,  which  must  be  at  least  six  day^ 
before  the  return  day  of  the  summons.    The  affidavit  and 
requisition  must  be  delivered  to  the  constable,  with  the 
summons. 

i?i^ct  ^"'  §  8988.  The  constable  must  execute  the  requisition,  as 
•  ^  a  sheriff  is  required  to  execute  a  requisition,  in  an  action, 
brought  to  recover  a  chattel,  as  prescribed  in  sections  oiie 
thousand  seven  hundred,  one  thousand  seven  hundred  and 
one,  and  one  thousand  seven  hundred  and  two  of  this  act ; 
except  that  he  must  serve  the  summons,  affidavit,  and  req- 
uisition, within  the  time  and  in  the  manner  prescribed,  by 
section  two  thousand  nine  himdred  and  ten  of  this  act,  for 
the  service  of  a  summons,  warrant  of  attachment,  and  in- 
ventory. 
S 18K,  Con.  §  8988.  The  constable  must,  on  or  before  the  return  day 
■oi.  Act  q£  jjjg  summons,  make  a  return  to  the  requisition,  under 
his  hand,  stating  all  his  proceedings  thereupon  ;  and  file  it, 
with  the  affidavit  and  requisition,  with  thSe  justice.  The 
return  must  state  the  manner  in  which  the  summons,  affi- 
davit, and  requisition  were  served ;  and,  if  they  were  served 
otherwise  than  by  deli  vexing  the  requisite  copies  to  the  de- 
fendant personally,  the  reason  therefor,  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his 
name  is  unknown  to  the  constable  ;  in  which  case,  the  re- 
turn must  describe  him  so  as  to  identify  him,  as  nearly  as 
maybe. 
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§  8924.  At  any  time  after  the  chattel  has  been  replevied,  S 1886,  Coiw 
and  at  least  two  days  before  the  return  day  of  the  sum-  ■^**  ^^^ 
mons,  the  defendant,  unless,  he  requires  a  return  of  the 
chattel,  may  serve  upon  the  plaintiff,  or  upon  the  con- 
stable, a  written  notice  that  he  excepts  to  the  plaintiff's 
sureties ;  otherwise  he  is  deemed  to  have  waived  all  objec- 
tions to  them.  If  such  a  notice  is  served,  the  sureties  must 
justify  upon  the  return  of  the  summons ;  or  the  plaintiff 
must  then  give  a  new  undertaking  to  the  same  effect  as  the 
original  undertaking,  with  other  sureties,  who  must  then 
appear  and  justify  l^fore  the  justice. 

§  89S5.  At  anv  time  before  the  return  day  of  the  sum-  I  ^^l/'**'* 
mons,  the  defendant  may,  if  he  does  not  except  to  the  ^maoTiic^ 
plaintiff's  sureties,  serve  upon  the  justice  a  notice  that  he 
requires  the  return  of  the  chattel  replevied.  With  the  no- 
tice he  must  deliver  to  the  justice  an  affidavit  and  an  under- 
taking, similar,  in  all  respects,  to  those  required  to  be  given 
by  a  defendant  upon  requiring  a  return  of  a  chattel,  as  pre- 
scribed in  sections  one  thousand  seven  hundred  and  four 
and  one  thousand  seven  hundred  and  twelve  of  this  act, 
omitting  the  provision  in  the  undertaking,  **  or  if  the 
action  abates  in  consequence  of  the  defendant's  death  ". 
The  sureties  in  the  undertaking  must  justifv  before  the 
iustice  upon  the  return  of  the  summons.  If  the  plaintiff 
has  stated  separately  in  his  affidavit  the  value  of  one  or 
more  chattels  or  classes  of  chattels,  as  prescribed  in  sec- 
tion one  thousand  six  hundred  and  ninety-seven  of  this 
act,  the  defendant  may  require  a  delivery  of  part  of  the 
property  replevied,  as  prescribed  in  that  section. 

^  89S6.  Except  as  otherwise  expressly  prescribed  in  §  lais.  Con 
this  article,  the  examination  and  qualincations  of  the  flol.Act 
sureties,  and  the  allowance  of  the  undertaking,  upon  a 
justification  pursuant  to  either  of  the  last  two  sections, 
must  be  the  same  as  upon  a  iustification  of  bail,  as  pre- 
scribed in  sections  five  hundred  and  seventj^-nine,  five 
hundred  and  eighty,  and  five  hundred  and  eighty-one  of 
this  act,  substituting  the  justice  for  the  judge  ;  but  after 
such  allowance,  the  undertaking  must  be  filed  with  the 
justice.  The  constable  is  thereupon  exonerated  from  lia- 
bility. 

J  8987.  If  the  defendant  neither  excepts  to  the  plain-   $  1889,  Con 
s  sureties,  nor  requires  the  return  of  the  chattel,  within  ^i^^^\^m 
the  time  prescribed  for  that  purpose  ;  or  if  he  fails  to  pro-         ^' 
cure  the  allowance  of  his  undertaking ;  or  if  the  plain- 
tiff, after  the  defendant  has  excepted  to  his  sureties,  duly 
procures  the  allowance  of  his  undertaking,  the  constable 
must,  except  in  the  ease  specified  in  the  next  section  but 
one,  immediately  deliver  the  chattel  to  the  plaintiff.   If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 
fails  to  procure  the  allowance  of  his  undertaking  ;  or  if  the 
defendant,  after  he  has  required  the  return  of  me  chattel, 
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procures  the  allowance  of  his  undertaking,  the  constable 
must  inunediatelj  deliver  the  chattel  to  the  defendant. 

1 1840,  Con-      §  8988.  A  constable  who  delivers  to  either  party,  witii- 
Bol.  Act        out  the  consent  of  the  other,  a  chattel  replevied  by  him, 
*J  Week.       except  as  prescribed  in  the  last  section,  or,  by  virtue  of  an 
Dig-  w>i-        execution  issued  upon  a  judgment  in  the  action,  forfeits  to 
the  party  aggrieved  the  sum  of  one  hundred  dollars  ;  and 
is  also  liable  to  him  for  all  damages  which  he  sustains 
thereby. 
S 1841,  Con-      §  8989.  The  provisions,  regulating   the  proceedings, 
•ol.  Act.        where  a  person,  not  a  party,  claims  property  vrhich  has 
been  replevied,  and  the  rights  of  such  a  person,  and  of  the 
dieriff ,  as  prescribed  in  sections  one  thousand  seven   hun- 
dred and  nine,  one  thousand  seven  hundred  and  ten,  one 
thousand  seven  hundred  and  eleven,  and  one  thousand 
seven  hundred  and  twelve  of  this  act,  apply  to  a  like  case 
in  an  action,  brought  as  prescribed  in  this  article,    substi- 
tuting the  constable  for  the  sheriff  ;  except  that  service  of 
a  notice  and  of  a  copy  of  the  claimant's  affidavit,  upon  the 
plaintiff's  attorney,  as  prescribed  in  section  one  thousand 
seven  hundred  and  nine,  must  be  made,  either  upon  the 

glaintiff  personally,  or  upon  the  attorney  who  appears  for 
im  before  the  justice ;  and  that  the  sum  specified  in  the 
undertaking,  given  by  the  plaintiff  to  the  constable,  need 
not  exceed,  in  any  case,  three  hundred  dollars. 

1 1842  Con-  I  8980,  Where  a  chattel  has  been  replevied,  and  the 
!ol.  Act  '  defendant  has  not  re(^uired  the  return  thereof,  pending  the 
action,  as  prescribed  m  the  foregoing  sections  of  this  arti- 
cle, he  may,  in  his  answer,  demand  judgment  for  the  return 
thereof,  either  with  or  without  damages  for  the  taking, 
withholding,  or  detention. 

(1848.  Con  §8981.  Section  one  thousand  three  hundred  and  sev- 
JolTTct  enty-three,  section  one  thousand  seven  hundred  and  thirly- 
6  Miac.  47fl.  one,  excluding  subdivision  first  thereof,  and  sections  one 
thousand  seven  hundred  and  twenty-two,  one  thousand 
seven  hundred  and  twenty-six,  one  thousand  seven  hundred 
and  thirty,  one  thousand  seven  hundred  and  thirty-two. 
one  thousand  seven  hundred  and  thirty-three,  one  thousand 
seven  hundred  and  thirtv-four,  and  one  thousand  seven 
hundred  and  thirty -five  of  this  act,  substituting  the  con- 
stable for  the  sheriff,  apply  to  the  proceedings  in  an  action 
in  a  justice's  court  to  recover  a  chattel,  and  to  an  action 
against  the  sureties  in  an  undertaking  given  therein,  except 
as  otherwise  specially  prescribed  in  this  chapter. 

1 1344  Con-  S  8988.  Where  the  defendant  does  not  appear,  and  the 
Jol.  Act.  '  summons  has  not  been  personally  served  upon  him,  and  a 
chattel,  or  part  of  a  chattel,  to  recover  which  the  action  is 
brought,  has  been  replevied,  and  the  proceedings  thereupon 
have  oeen  duly  taken,  as  prescribed  in  this  article ;  the  jus- 
tice must  proceed  to  hear  and  determine  the  action,  with 
respect  to  that  chattel  or  part  of  a  chattel ;  or,  if  the  acdoz) 
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is  brought  to  recover  two  or  more  chattels,  with  respect  to 
those  which  have  been  replevied  ;  in  like  manner  and  with 
like  effect,  as  if  the  summons  had  been  personally  served. 

§  2983.  Where  the  summons  has  been  personally  served  I  i**5,  con 
upon  the  defendant,  or  where  he  appears,  the  lustice  must  j7''cJ^Pro, 
proceed  to  hear  and  determine  the  action,  although  the  172; 
plaintiff  has  not  required  the  chattel  to  be  replevied,  or  th« 
ocmfrt^iible  has  not  been  able  to  replevy  it. 
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Pleadings;  including   counterclaims,    and    proceedings    upan, 
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I  SOm.  When  issae  to  be  joined. 

2936.  Pleadings. 
3936.  Complaint. 

2937.  What    cause    of    action 

may  be  Joined. 

2938.  Answer. 
29 J9.  Demurrer. 

2940.  Oeneral  roles  for  plead- 

ing. 

2941.  Account,    or  instrument 

for  paying  of  money. 

2942.  Court  may  require  items 

to  be  exhibited. 

2943.  Immaterial  variance  to  be 

disregarded. 

2944.  Amendmentof  pleadings. 

2945.  Counterclaims. 

2946.  Id.;    where  executor  or 

trustee  is  a  party. 

2947.  Consequence  of  neglect  to 

plead  counterclaim. 

2948.  The  last  section  qualified. 


§  2949.  Judgment  upon  connter- 

claim. 
2950.  Judgment  when  aooooaa 

exceed  $400. 
2961.  Answer  of  titie. 

2952.  Undertaking  thereDpon. 

2953.  In  what  court  new  sctks 

to  be  brought. 

2954.  When  action    before  jai- 

tice  to  be  disconUnaed. 
2956.  Effect  of  failure  to   gi^t 
undertaking. 

2956.  When  title  comes  in  ques- 

tion on  plaintiff's  ovB 
showing. 

2957.  Pleadings  in  new  actios. 

Undertaking  before  jus- 
tice, when  applicable. 

2958.  Answer  of  titles  as  to  on* 

of  seyeral  causes  of  Ac- 
tion. 


80  Hun,  8S. 
7  Misc.  661. 


§  2934-  [Am'd  1893.]  At  the  place  and  within  one 
hoar  after  the  time  specified  in  the  summons  for  the  retarn 
thereof;  or,  where  an  order  of  arrest  irt  granted  and  execntel 
within  tweiye  hours  after  the  defendaut  is  bron^^ht  before 
the  jus'ice;  or,  where  no  summons  is  issued,  at  the  tim^ 
wheu  the  parties  voluntarily  appear  to  join  issue,  the  plead- 
ings of  t'>e  parties  must  be  made  and  insue  must  be  joined 
Where  both  parties  appear  upon  the  r'^tum  of  the  snrumons 
an  issue  must  be  joined  before  an  adjournment  is  ha<l,  ei- 
c^pt  when  the  defendant  refuses  or  neglects  to  plead. 
Where  an  is  Hue  of  factor  an  issue  of  law  is  joined  in  a 
justice's  court,  or  before  a  justice  of  the  peace  in  the  city  c  f 
Brooklyn,  or  in  any  of  the  towns  in  the  county  of  Kin  ^'m,  in 
which  the  judgment  demanded  by  either  party  in  his  plefid- 
ings  exceeds  the  sum  of  one  hundred  dollars;  or,  when  in  nn 
action  to  recover  a  chattel  or  chattels,  the  value  of  which  as 
fixed  by  either  party  in  his  pleadings  oraffi  tavits  exoeeis 
one  hnndre  1  dollars,  the  defendant  may,  after  issue  joined 
and  b  fore  an  adjournment  is  granted  upon  his  application, 
apply  to  the  justice  before  whom  the  action  is  brought 
for  an  order  removing  the  action  into  the  county 
^pi^rt  pf   the   cpunty   of  Kin^.     Such    an  order  must 
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be  granted  upon  the  defendant  filing  with  the  justice  an 
undertaking  in  a  snm  fixed  by  thn  justict*,  nut  exceeding 
twice  the  amount  of  the  damages  claimed  or  twice  tLe  valre 
of  the  chattel  or  of  all  the  chattels  claimed,  an  stated  in  tbe 
pleadings  or  nffioayits,  with  one  or  more  snretits,  approved 
by  the  jUMtice,  to  the  effect  that  the  defendant  will  pay  to 
the  plaintiff  tbe  amount  of  any  judgmt-nt,  including  costs, 
that  m  y  be  recovered  against  him  in  the  county  court  in 
the  action  so  removed.  JProm  the  time  of  the  granting  of 
the  order  tbe  connty  court  of  Kings  county  has  co^^nizance 
of  the  actiou,  and  the  same  shall  be  tri«  d  and  drtermineil  by 
said  connty  court  as  if  originally  brou|<ht  there  in.  Tl  e  jus- 
tice mnst  forth  w  ith  deliver  to  the  clerk  of  thw  couftty  court 
all  processe-i,  pleadings  and  o' her  papers  in  tbe  act  on  vhich 
mast  be  filed,  entered  or  recorded,  as  the  case  requires,  in 
ttie  latter  office.  Costs  in  an  action  so  rennoved  shall  be  the 
same  as  in  an  original  action  commenced  in  said  county 
court. 


§  2935*    The  pleading  in  a  justice's  court  are:  1 1347,  Oon. 

sol.  Act. 

1.  The  plaintiff 's  complaint.  »Ml«o.56. 

2.  The  defendant's  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one 
or  more  distinct  causes  of  action,  separately  stated  therein. 

4.  The  plaintiff's  demurrer  to  one  or  more  connterclaims  "^^  Hun.  478. 
stated  in  the  answer.  i6Mi8o.d34. 


§  2936-  The  complaint  must  state,  in  a  plain  and  direct 
manner,  the  facts  constituting  the  cause  of  action.  1 1347,  Con- 

BoL  Act. 

§  2937-  The  plaintiff  may  unite,  in  the  same  complaint, 
two  or  more  caused  of  action,  where  they  all  arise  out  of 
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1.  The  same  transaction,  or  transactions  connected  with 
the  same  subject  of  action  ;  or 

2,  Contract,  express  or  implied  ;  or 

8.  Personal  injuries,  and  injuries  to  property,  or  either. 
But  it  must  appear,  upon  the  face  of  the  complaint,  that 
all  the  causes  of  action  so  united  belong  to  one  of  the  fore- 
going subdivisions  of  this  section ;  that  they  are  consistent 
with  each  other  ;  that  they  require  the  same  judgment ;  and, 
except  as  otherwise  prescribed  hj  law,  that  they  affect  all 
the  parties.    Where  a  cause  of  action,  for  which  a  defend- 
ant mieht  be  arrested,  is  united  with  a  cause  of  action,  for 
which  he  cannot  be  arrested,  an  execution  against  the  per- 
son of  the  defendant  cannot  be  issued  upon  me  judgmont 
1 1847,  Con-      §  S988.  The  answer  ma^r  contain  a  gjeneral  denial  ol 
T^BOw  sao*  ®^  allegation  of  the  complaint,  or  a  specific  denial  of  one 
9  Id.  79*      '  or  more  of  the  material  allegations  thereot     It  may  also 
set  forth,  in  a  plain  and  direct  manner,  new  matter,  con- 
stituting one  or  more  defences  or  counterclaims. 

f  1847,  Con-  §  8989.  In  a  case  specified  in  subdiyision  third  or 
SMUo^sii  ^oui^h  of  section  two  thousand  nine  hundred  and  thirty- 
five  of  this  act,  a  party  may  demur  to  the  pleading  of 
the  adverse  party,  or,  if  it  is  a  complaint,  to  one  or  more 
distinct  and  separate  causes  of  action,  where  it  is  not  suf- 
ficiently explicit  to  be  understood ;  or  where  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action*  or 
counterclaim,  as  the  case  may  be.  If  the  court  deems  the 
demurrer  well  founded,  it  must  permit  the  pleading  to  be 
amended ;  and  if  the  party  fails  so  to  amend,  the  defective 
pleading,  or  part  of  a  pleading,  demurred  to,  must  be  dis- 
regarded* If  the  court  deems  the  demurrer  not  wdl 
founded,  it  must  permit  the  party  making  it  to  plead  over, 
at  his  election. 

1 1847,  Con-  §  8940.  A  pleading,  except  as  otherwise  prescribed  in 
■ol.  Act  section  two  thousand  nine  hundred  and  fifty-one  of  this 
act,  may  be  oral  or  written.  If  it  is  oral,  the  substance 
thereof  must  be  entered  by  the  justice  in  his  docket -book : 
if  it  is  written,  it  must  be  filed  by  him,  and  a  reference  to 
it  made  in  his  docket-book.  A  pleading  is  not  required  to 
be  in  any  particular  form ;  but  it  must  be  so  expressed,  as 
to  enable  a  person  of  common  understanding  to  Know  what 
is  intended. 
$1847,  Coo-  §  8941.  For  the  purpose  of  setting  forth  a  cause  of 
«oL  Act.  action,  defence,  or  counterclaim,  founded  upon  an  account, 
or  upon  an  instrument  for  the  payment  of  money  only,  it 
is  sufficient  for  the  party  to  deliver  the  instrument,  or  a 
copy  of  the  account  to  the  court,  and  to  state  that  there  is 
due  to  him  thereupon,  from  the  adverse  party,  a  specified 
sum,  which  he  claims  to  recover  or  to  set  oflP. 

f  1847  Con-      §  8948.  The  court  may,  upon  the  request   of  either 

tol.  Act.    '  party,  made  when  issue  is  joined,  require  the  adverse  party 

to  exhibit  his  account  or  demand,  or  to  state  the  nature 
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thereof,  as  far  as  it  is  in  his  power  so  to  do,  at  that  or  an> 
other  specified  time  ;  and  in  case  of  his  default,  it  may  pre- 
clude him  from  giving  evidence  of  such  parts  thereoi,  as 
liave  not  been  so  exhibited  or  stated. 

g  8948.  A  variance,  between  an  allegation  in  a  pleading  f  1847,  Con. 
and  the  proof,  must  be  disregarded  as  immaterial,  unless  *^^  ^^ 
the  court  is  satisfied  that  the  diverse  party  has  been  misled 
thereby,  to  lus  prejudice. 

§  8944.  The  court  must,  upon   application,  allow  a  f  1847,  Con* 
pleading  to  be  amended,  at  any  time  before  the  trial,  or  }2'*m)^*\ 
during  the  trial,  or  upon  appeal,  if  substandal  justice  will  pig.  i^gf* 
"be  promoted  thereb;^.    Where  a  party  amends  his  plead-  84N.  T. 
ing  after  joinder  of  issue,  or  pl^uis  over  upon  the  decision     8*»*«  ^P- 
of  a  demurrer,  and  it  is  made  to  appear  to  the  satisfaction    7  ifj^,  ^, 
of  the  court,  by  oath,  that  an  adjournment  is  necessary    83  Hun,  46S. 
to  the  adverse  party,  in  consequence  of  the  amendment  or 
pleading  over,  an  adjournment  must  be  granted.    The 
court  may  also,  in  its  discretion,  require,  as  a  condition  of 
allowing  an  amendment,  the  payment  of  costs  to  the  ad- 
Terse  party. 

§  8946.  Sections  five  hundred  and  one  and  five  hundred  9  Misc.  72, 
and  two  of  this  act  apply  to  a  countercL'iim  in  an  action 
brought  in  a  justice's  court ;  except  that  such  a  counter- 
claim cannot  be  interposed,  unless  it  is  of  such  a  nature, 
that  a  justice's  court  has  jurisdiction  of  a  cause  of  action 
founded  thereon. 

§  1^946.  Sections  five  hundred  and  Hyb  and  five  hun- 
dred and  six  of  this  act  apply  to  a  counterclaim  in  an  action 
against  a  person  sued  in  a  representative  capacity,  or  in 
favor  of  an  executor  or  administrator,  except  that  the  de- 
fendant cannot  take  judgment  against  the  plaintiff  upon  a 
counterclaim,  for  a  sum  exceeding  two  hundred  dollars. 

§  8947.  Where  the  defendant,  in  an  action  to  recover  gs  Hun,  564 
damages  upon  or  for  breach  of  a  contract,  neglects  to  inter- 
pose a  counterclaim,  consisting  of  a  cause  of  action  in  his 
favor  to  recover  damages  for  a  like  cause,  which  might 
have  been  allowed  to  him  upon  the  trial  of  the  action,  he, 
and  evenr  person  deriving  title  thereto  through  or  from 
him,  are  forever  thereafter  precluded  from  maintaining  an 
action  to  recover  the  same,  or  any  part  thereof, 

§  8948.  But  the  prohibition  contained  in  the  last  sec- 
tion does  not  extend  to  either  of  the  following  cases  : 

1.  Where  the  amount  of  the  counterclaim  is  two  hundred 
dollars  more  than  the  judgment  which  the  plaintiff  re- 
covers, 

2.  Where  the  counterclaim  consists  of  a  judgment,  ren- 
dered before  the  commencement  of  the  action,  in  which  it 
might  have  been  interposed. 

£  Where  the  counterclaim  consists  of  a  claim  for  un- 
liquidated damages. 
4  Where  the  counterclaim  consists  of  a  claim,  upon 
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which  another  action  was  pending,  at  the  time  when  the 
action  was  commenced. 

5^  Where  judgment  is  taken  against  the  defendant, 
without  personal  service  of  the  summons  upon  hioi^  or  an 
appearance  by  him. 

§  8949.  Where  a  counterclaim  is  established,  which 
equals  the  plaintiff's  demand,  the  judgment  must  be  in 
favor  of  the  defendant.  Where  it  is  less  than  the  plaintiiTs 
demand,  the  plaintiff  must  have  judgment  for  the  residue 
only.  Where  it  exceeds  the  plaintm's  demand,  the  de- 
fendant must  have  judgment  for  the  excess,  or  so  much 
thereof  as  is  due  from  the  plaintiff,  unless  it  is  more  than 
the  sum  of  two  hundred  dollars.  If  it  is  more  than  two 
hundred  dollars,  or  if  no  part  of  it  is  due  from  the  plaintiff, 
the  justice  must,  at  the  election  of  the  defendant,  either  : 

1.  Set  off  so  much  of  the  counterclaim  as  is  sufficient  to 
satify  the  plaintiff's  demand,  and  render  judgment  for  the 
defendant  for  his  costs ;  in  which  case,  the  defendant  may 
maintain  an  action  for  the  residue  ;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs  ;  in 
which  case,  the  defendant  may  thereafter  maintain  an  ac- 
tion for  the  whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff, 
the  judgment  does  not  prejudice  the  defendant's  right  to 
recover,  from  another  person,  so  much  thereof,  as  the  judg- 
ment does  not  cancel. 
siAbb.N.c.  g  S960.  Where,  upon  the  trial  of  an  action,  the  sum 
aes;  76  Hnn,  f^^i  ^f  ^^  accounts  of  both  parties,  proved  to  the  satisfac- 
tion of  the  justice,  exceeds  four  hundred  dollars,  judg- 
ment of  discontinuance  must  be  rendered  against  the  plain- 
tiff, with  costs. 

S1849,  Con-      §  8961  •  The  defendant  may,  either  with  or  without 

eoi.  Act        other  matter  of  defence,  set  forth  in  his  answer  facts, 

r  ai^^  ^*   i^^^ow^?  ^***^  ^^^  *'^^6  ^  ^^^  property  will  come  in  ques 

UHi^o  842    ^^^^'    Such  an  answer  must  be  in  writing  ;  and  it  must  be 

signed  by  the  defendant,  or  his  attorney  or  agent,  and 

delivered  to  the  justice.    The  justice  must,  thereupon, 

countersign  the  answer,  and  deliver  it  to  the  plaintiff. 

>  1360,  Con-      §  8968«  In  the  case  specified  in  the  last  section,  the 

col.  Act.        deiendant  must  also  deliver  to  the  justice,  with  the  answer, 

?  84&***  ^'   *  written  undertaking,  executed  by  one  or  more  sureties, 

aijproved  by  the  justice  ;  to  the  effect  that,  if  the  plaintiff, 

within  twenty  days  thereafter,  deposits  with  the  justice  a 

summons  and  complaint  in  a  new  action,  for  the  same 

cause,  to  be  brought  in  the  proper  court,  as  prescribed  in 

the  next  section,  the  defendant  will,  within  twenty  days 

after  the  deposit,  give  a  writ-ten  admission  of  the  service 

thereof.  Where  the  defendant  was  arrested  in  the  action 

before  the  iustice,  the  undertaking  must  further  provide, 

that  he  will,  at  all  times,  render  "himself  amenable  to  any 

mandate,  which  may  be  issued  to  enforce  a  final  judgment 

in  the  action  so  to  be  brought.    If  the  defendant  fails  to 
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x)mply  with  the  undertaking,  the  sureties  are  liable  there- 
ipon,  to  an  amount  not  exceeding  two  hundred  dollars. 

§  8968«  The  court  in  which  a  new  action  is  to  be  f  1861,  Oob. 
brought  as  prescribed  in  the  last  section,  is  the  supreme  ^^  ^^^ 
30urt,  or  the  county  court  of  the  justice's  county,  at  the 
plaintiff's  election;    except  that,  where  the  justice  is  a 
Justice  of  the  i>eace  of  the  city  of  Buffalo,  it  is  the  superior 
court  of  Buffalo. 

§  8964.  Upon  the  delivery  of  the  undertaking  to  the 
justice,  the  action  before  him  is  discontinued,  and  eadi 
party  must  pay  his  own  costs.  The  costs  so  paid  by  either 
party  must  be  allowed  to  him,  if  he  recovers  costs  in  the 
new  action,  to  be  brought  as  prescribed  in  the  last  two 
sections.  If  the  plaintiff  fails  to  deposit  with  the  justice  a 
summons  and  complaint  in  the  new  action,  before  the 
expiration  of  twenty  days  after  the  delivery;  of  the  under- 
taking, the  defendant  may  maintain  an  action  against  the 
plaintiff  to  recover  his  costs  before  the  justice. 

§  2966.  If  the   undertaking  is  not  delivered  to  the  { 1868,  Con- 
justice,  he  has  iurisdiction  of  the  action,  and  must  proceed  "oi-  -^c*- 
therein  ;  and  the  defendant  is  precluded,  in  his  defence, 
from  drawing  the  title  in  question* 

§  8966.  If,  however,  it  appears,  upon  the  trial,  from  { issi,  Con- 
the  plaintiff's  own  showinj^,  that  the  title  to'real  property  is  ^^-^^^ 
in  question,  and  the  title  is  disputed  by  the  defendant,  the  ''''  "**^  ^' 
justice  must  dismiss  the  complaint,  with  costs,  and  render 
judgment  against  the  plaintiff  accordingly, 

§  2967.  In  the  new  action,  to  be  brought  after  an  { 1866,  Con- 
action  before  a  justice  is  discontinued,  by  the  delivery  of  ^j^y'^a 
an  answer  and  an  undertaking,  as  prescribed  in  tlie  last  six  * 

sections  of  this  act,  the  plaintiff  must  complain  for  the 
same  cause  of  action  only,  upon  which  he  relied  before  the 
justice ;  and  the  defendant's  answer  must  set  up  the  same 
defence  only,  which  he  made  before  the  justice.  If  the 
action  is  to  recover  a  chattel,  which  was  replevied  in  the 
justice's  court,  each  imdertaking,  given  in  the  justice's 
court,  continues  to  be  valid  in,  and  is  applicable  to,  the 
new  action. 

J  2968.  Where,  in  an  action  before  a  justice,  the  plain-  { 1866,  Coiy 
tiff  has  two  or  more  causes  of  action,  and  the  defence,  that  •ol-  -^.ct 
the  title  to  real  property  will  come  in  question,  is  interposed 
as  to  one  or  more,  but  not  as  to  all  of  them  ;  the  defendant 
may  deliver  an  answer  and  undertaking  as  prescribed  in 
sections  two  thousand  nine  hundred  and  fifty -one  and  two 
thousand  nine  himdred  and  fifty-two  of  this  act,  with  re- 
spect  to  the  cause  or  causes  of  action  only,  in  which  title 
will  so  come  in  <^uestion.  Whereupon  the  justice  must 
discontinue  the  action  as  to  those  causes  of  action  only;  the 
plaintiff  may  commence  a  new  action  therefor  in  the  proper 
court ;  and  the  original  action  must  proceed  as  to  the  other 
causes. 
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TITLE  IV. 

Proceedings  hettoeen  tJiejcinderofimie  and  ihe  trimL 

Abtioli  1.  Adjoummepta. 

2.  Compelling  the  attendance  of  a  witness. 
$•  Commission  to  take  testimony. 

ARTICLE  FIRST. 

Adjoubnhbnts. 

I  S950.  Adjoarnment  by  justice.       %  2966.  Snbeeqaent       adjonn- 

£960.  Adjournment  on  applica-  ments. 

tlonof  plaintiff.  2966.  Justice  may  impose  cm- 

3961.  Adiourament  on  applica-  ditions    upon    adjavs- 

tion  of  de  fendant .  ment . 

2968.  Id.;    undertaking   there*  2967.  Adjournment   irhen  wir- 

upon.  rant   to   attach    abses 

2968.  Unaertaldng  to    procure  witness  is  issued. 

discbarge  of  defendant  2968.  Adjournment  not    to  ei- 

from  custody.  ceed  ninety  da js. 
2964.  When    defendant  to  be 

discharged. 

§  2969.  At  the  time  of  the  return  of  a  summons,  or  of 
the  joinder  of  issue  without  process,  but  at  no  other  time, 
the  justice  ma^r,  In  his  discretion  and  upon  his  own  motion, 
adjourn  the  trial  of  the  action  not  more  than  eight  days, 
unless  the  defendant  has  been  arrested  ;  in  which  case,  no 
such  adjournment  shall  be  made. 
46  Hun,  870.  §  8960.  At  the  time  of  the  return  of  a  summons,  or  of 
the  joinder  of  issue  without  process,  the  justice  mujst, 
upon  the  application  of  the  plain  tiflf,  adjourn  the  trial  of 
the  action,  not  more  than  eight  days,  to  a  time  fixed  by  the 
justice.  But  such  an  adjournment  shall  not  be  granted 
unless  the  plaintiff  or  his  attorney,  if  required  by  the  de- 
fendant, makes  oath  that  the  plaintiff  cannot,  for  want  of 
some  material  testimony  or  witness,  specified  by  him,  safely 
proceed  to  trial. 

§  2961.  At  the  time  of  the  joinder  of  issue,  the  Justice 
must,  upon  the  application  of  the  defendant,  adjourn  the 
trial  of  the  action,  upon  his  complying  with  the  following 
requirements  : 

1.  The  defendant  or  his  attorney  must,  if  required  by  the 
plaintiff,  or  by  the  justice,  make  oath  that  he  verily  be- 
lieves that  the  defendant  has  a  good  defence  to  the  action, 
and  that  he  cannot  safely  proceed  to  trial,  for  want  of  some 
material  testimony  or  witness,  specified  by  him. 

2.  If  required  bjr  the  plaintiff,  and  the  defendant  has 
not  been  arrested  in  the  action,  an  undertaking  must  be 
given  to  the  plaintiff  in  behalf  of  the  defendant,  as  pre- 
scribed in  the  next  section.  But  such  an  undertaking  need 
not  be  given,  where  the  action  is  to  recover  a  chattel. 

Such  an  adjournment  must  be  for  such  a  reasonable 

time,  fixed  by  the  justice,  as  will  enable  the  defendant  to 

procure  the  testimony  or  witness, 

40  Han,  207.       §  8968.  The  undertaking  described  in  the  last  section 

must  be  executed  by  one  or  more  sureties,  approved  \xj  th^ 
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Justice  ;  and  must  be  to  the  effect  that,  if  the  phdntiff  re* 
covers  judgment  in  the  action  ;  and  if,  before  the  expira- 
tion of  ten  days  after  the  plaintiff  becomes  entitled  to  an 
execution  upon  the  judgment,  the  defendant  remoyes, 
secretes,  assigns,  or  in  any  way  disposes  of  any  part  of  his 
property,  liable  to  levy  and  sale  by  virtue  of  an  execution, 
except  for  the  necessary  support  of  himself  and  his  family, 
and  if  an  execution  upon  the  judgment  is  returned  wholly 
or  partly  unsatisfied ;  the  sureties  will,  upon  demand,  pay 
to  the  plaintiff  the  sum  due  upon  the  judgment 

§  8968.  Where  the  defendant  has  been  arrested,  the 
trial  must  be  adjourned  upon  his  application,  upon  the  same 
terms,  and  in  the  same  manner,  as  where  he  has  not  been 
arrested ;  except  that  the  undertaking  prescribed  in  the  last 
section  need  not  be  given.  A  def endiuit,  who  procures  such 
an  adjournment,  must  continue,  during  the  time  of  adjourn- 
ment, in  the  custody  of  the  constable :  unless  he  gives  an 
undertaking  to  the  plaintiff,  with  one  or  more  sureties,  ap^ 
proved  by  the  jusdce,  to  the  effect  that,  if  the  plaintiff  re- 
covers judgment  in  the  action  ;  and  if  an  execution  is  issued 
thereupon  against  the  person  of  the  defendant,  within  ten 
days  after  the  plaintiff  is  entitled  to  the  same ;  and  if  a  re- 
turn is  made  thereto,  on  or  after  the  return  day  thereof, 
that  the  defendant  cannot  be  found  ;  the  sureties  will  pay- 
to  the  plaintiff  the  amount  due  upon  the  judgment.  If  such 
an  undertaking  is  given,  the  defendant  must  be  discharged 
from  custody. 

§  8 9 64,  If  the  trial  of  an  action,  in  which  the  defend* 
ant  has  been  arrested,  is  adjourned  with  the  consent  of  both 
parties,  or  upon  the  application  of  the  plaintiff,  the  defend- 
ant must  be  discharged  from  custody. 

§  8966.  The  justice  must,  upon  the  application  of  the 
defendant,  grant  a  second  or  subsequent  adjournment  of 
the  trial  of  the  action,  upon  the  defendant's  giving  security, 
if  required,  as  prescribed  in  the  foregoing  provisions  of  this 
article,  where  he  applies  for  a  first  adjournment ;  and  upon 
his  proving,  by  his  own  oath  or  otherwise,  to  the  satisfaction 
of  the  justice,  that  he  cannot  safely  proceed  to  trial  for 
want  of  some  material  testimony  or  witness ;  and  that  he 
has  used  due  diligence  to  obtain  the  testimony  or  witness. 
But  if  the  defendant  has  given  an  undertaking  upon  a  for- 
mer adjournment,  a  new  undertaking  need  not  be  ^ven, 
unless  it  is  required  by  the  justice,  or  by  the  sureties  m  the 
former  undertaking. 

g  2966.  Upon  granting  the  defendant's  application  for  e  Civ.  Pi« 
an  adjournment,  where  the  trial  has  been  once  adjourned,  «8» 
or  where  the  plaintiff  is  a  non-resident  of  the  county,  the 
justice  may,  m  his  discretion,  upon  the  plaintiff's  applica- 
tion, direct  that  any  witness  on  the  part  of  the  plaintiff, 
who  is  in  attendance,  be  then  examined  under  oath  before 
the  justice.  Thereupon  the  testimony  of  the  witness  must 
be  leduced  to  writing,  certified  by  the  justice,  and  retained 
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by  him ;  to  be  read  upon  the  trial,  with  the  same  cflfect, 
and  subject  to  the  same  objections,  as  if  it  was  then  grv^ 
orary  by  the  witness. 

§  2967.  Where,  upon  a  trial,  a  warrant  of  attachment 
is  issued  to  compel  ihe  attendance  of  a  witness,  'who  has 
failed  to  appear  in  obedience  to  a  subpoena,  the  justice  may, 
in  his  discretion,  adjourn  the  trial,  for  such  a  time  as  he 
deems  necessary  for  the  return  of  the  warrant,  not  exceed- 
ing five  days. 

§  8968.  The  trial  of  an  action  shall  not  be  adjourned  to 
a  time  beyond  ninety  days  from  the  joinder  of  issue,  with- 
out the  consent  of  both  parties,  except  in  one  of  the  follow- 
ing cases : 

1.  Where  a  venire  has  been  duly  issued,  but  a  jury  has 
not  been  procured,  so  that  it  is  necessary  to  issue  a  new 
venire,  or  to  summon  one  or  more  talesmen,  the  trial  may 
be  adjourned,  not  more  than  two  days  beyond  the  ninetj 
days,  in  order  to  enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  ver- 
dict and  is  discharged,  the  trial  may  be  adjourned  a  suffi- 
cient time  beyond  the  ninety  days,  to  enable  a  new  Jury  to 
be  procured,  as  prescribed  in  title  fifth  of  this  chapter. 

8.  Where  a  warrant  of  attachment  has  been  issu^  to  com- 
pel the  attendance  of  a  witness,  as  prescribed  in  the  last 
section,  or  a  warrant  has  been  issued  to  commit  a  recusant 
witness,  as  prescribed  in  title  fifth  of  this  chapter,  an  ad- 
joumnient  made  thereupon,  as  prescribed  by  law,  is  not 
deemed  a  part  of  the  ninety  days. 

ARTICLE  SECOND. 
Compelling  the  Attendance  op  a  Witness. 

f  M09.  Wben  justice  may  issue  S  S^4>  ^n®  ^or  rcfosine  to  at- 

-  subpoena.  tend,  or  to  testify. 

S970.  Subpoena ;  how  served.  2975,  Id. ;  how  imposed. 

2871.  Warrant   of    attachment  2'j7«.  Minute  of  conviction. 

against  defaulting  wit-  2977.  Execution  thereupon. 

ness.  2978.  Money  collected ;  howap- 

2272.  Id  ;  how  executed ;  fees  plied. 

thereupon.  2979.  Defaulting  witness  liable 

2973.  Id. ;   when  witness  is  in  for  damages. 

adjoining  county. 

§  2969.  A  justice  of  the  peace  may  issue  a  subpoena,  to 
compel  a  witness  to  attend,  in  the  county  where  the  justice 
resides,  or  in  an  adjoining  county,  but  not  otherwise,  for 
the  purpose  of  testifying  upon  the  trial  of  an  action,  pend- 
ing before  himself,  or  before  another  justice.  The  subpoena 
may  require  the  witness,  except  as  otherwise  expressly  prc- 
senbed  by  law,  to  bring  with  him  any  book  or  paper,  rdat- 
ing  to  the  merits  of  the  action.  But  a  justice  shall  not  issue 
a  subpoena  to  compel  the  attendance  of  a  witness  before 
another  justice,  unless  the  person  applying  therefor  proves, 
by  his  own  oath,  or  the  oath  of  another  person,  that  an  ac- 
tion is  actually  pending  before  the  other  justice. 
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§  8970.  A  subpoena  may  be  served  by  a  constable,  or  by 
any  other  person.  It  must  be  served  by  reading  it,  or  stating 
its  contents,  to  the  witness,  and  by  paying  or  tendering  to 
him  his  lawful  fee  for  one  day's  attendance  as  a  witness. 
Where  it  is  served  by  a  constable,  his  return  thereto,  stating 
the  manner  of  service  and  the  sum  paid,  is  presumptive 
evidence  of  the  facts  therein  stated, 

§  2971.  Where  it  is  made  to  appear,  to  the  satisfaction 
of  the  justice,  by  affidavit  or  other  proof,  that  a  person,  duly 
subpoenaed  to  attend  before  him  m  an  action,  has  refused 
or  neglected  to  attend  as  a  witness  in  obedience  to  the  sub- 
poena ;  and  no  just  cause  for  the  neglect  or  refusal  is  shown 
to  exist ;  and  the  party,  in  whose  behalf  the  witness  was 
subpoenaed,  or  his  attorney,  makes  oath  that  the  testimony 
of  the  witness  is  material ;  the  justice  must  issue  a  warrant 
of  attachment,  directed  generally  to  any  constable  of  the 
county,  for  the  purpose  of  compelling  the  attendance  of 
the  witness, 

§  8978«  Such  a  warrant  of  attachment  must  be  executed 
in  the  same  manner  as  an  order  of  arrest.  The  fees  of  the 
iustice  and  constable  for  issuing  and  serving  it,  must  be  paid 
by  the  person  against  whom  it  is  issued,  unless  he  shows  a 
re&sonable  excuse,  to  the  satisfaction  of  the  justice,  for  his 
omission  to  attend  ;  in  which  case,  the  party  procuring  the 
warrant  must  pay  them,  and,  if  he  recovers  costs,  the  amount 
thereof  must  be  allowed  to  him  as  part  of  his  costs. 

§  8978.  Where  the  delinquent  witne&s  is  within  an  ad- 
joining county,  the  constable,  to  whom  the  warrant  of  at- 
tachment is  directed,  may  arrest  the  witness  in  that  county, 
and  bring  him  before  the  justice.  The  constable,  while  he 
is  within  the  adjoining  county  for  that  purpose,  has  all  the 
powers  of  a  constable  of  that  county,  with  respect  to  the 
warrant  so  issued  to  him. 

§  8974.  A  person,  duly  subpoenaed  as  a  witness,  who, 
without  a  reasonable  excuse,  proved  by  his  oath  or  the 
oath  of  another  person,  fails  to  attend ;  or,  attending,  re- 
fuses to  testify ;  must  be  fined,  by  the  justice  before  whom 
the  action  is  pending,  for  each  non  attendance  or  refusal, 
such  a  sum,  not  less  than  one  dollar  nor  more  than  ten  dol- 
lars, as  the  justice  thinks  it  reasonable  to  impose  upon  him, 
as  a  fine  therefor. 

§  8976.  The  fine  may  be  summarily  imposed  by  the  8Mi8o.3Mi 
justice,  upon  the  application  of  the  party  in  whose  l)ehalf 
the  witness  was  subpcenaed,  at  any  time  during  the  trial, 
when  the  defaulting  witness  is  present,  and  has  an  oppor- 
tunity to  be  heard.  If  it  is  not  imposed  during  the  trial, 
the  iustice,  at  any  time  within  five  days  after  judgment  is 
rendered,  must,  upon  the  application  of  the  party,  issue  a 
warrant,  directed  generally  to  any  constable  of  the  county, 
commanding  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein 
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specified,  the  time  to  be  not  more  than  twelve  days  after 
issuing  the  warrant,  to  show  cause  why  a  fine  should  not 
be  imposed  upon  him. 

§  2976.  The  justice  imposing  the  fine  must  enter  in  his 
docket-book  a  minute  of  the  conviction,  of  the  cause  there- 
of, of  the  amount  of  the  fine,  and  of  the  costs.  The  minute 
is  deemed  a  judgment  against  the  delinquent,  in  favor  of 
the  ofllcer  to  whom  fines  are  directed  to  be  paid,  b^  section 
two  thousand  eight  hundred  and  seventy-five  of  this  act. 

§  2977.  If  the  whole  amount  of  the  fine  and  costs  is 
not  forthwith  paid  to  the  justice,  he  must  issue  an  execu- 
tion, directed  generally  to  any  constable  of  the  county, 
commanding  the  constable  to  collect  the  sum  remaining 
unpaid,  of  the  ffoods  and  chattels  of  the  delinquent,  within 
the  county,  ana,  for  want  thereof,  to  take  him,  and  convey 
him  to  the  jail  of  the  county  there  to  remain  untU  he  pays 
that  sum,  not  exceeding  thirty  days.  Upon  the  delinquent 
beinff  committed  to  jail,  the  keeper  thereof  must  keep  him 
in  close  custody  therein,  until  he  is  entitled  to  a  discharge, 
as  specified  in  the  execution. 

§  2978.  The  money  collected  by  virtue  of  the  execu- 
tion must  be  forthwith  paid  by  the  constable  to  the  justice. 
The  justice  must,  within  ten  days  after  he  receives  a  fine, 
or  any  part  thereof,  from  the  constable  or  the  delinquent, 
pay  the  money  to  the  officer,  to  whom  the  fines  are  directed 
to  be  paid,  b^  section  two  thousand  eight  hundred  and 
seventy-five  of  this  act,  for  the  use  of  the  poor. 

§  2979.  A  person,  subpoenaed  as  prescribed  in  this 
article,  who  neglects  or  refuses  to  obey  the  subpoena,  or  to 
testify,  is  also  Oable  to  the  part^,  in  whose  behalf  he  was 
subpoenaed,  for  all  damages  which  the  party  sustains  by 
reason  of  his  neglect  or  refusal. 

ARTICLE  THIRD. 
Commission  to  take  Testimony* 

$  896(X  CommiBslon  to  examine  commission. 

witness  upon  hiterroga-       $  2966.  Receipt  thereof    bj  jii». 

tories.  lice. 

8061.  Id.;  orally.  2036.  When      deposiUon     erf- 
8982.  When  and  how  granted.  dence. 

2983.  Adjonrnmeut.  2967.  Powers  of  commisBloiitts. 
2964.  Execution  and  return  of 

i  1368,  Con-  §  8980.  Where  the  defendant  has  neglected  to  appear 
joi- Act-  upon  the  return  of  a  summons,  or  has  failed  to  answer  the 
40  Hun,  243.  complaint,  or  where  an  issue  of  fact  has  been  joined  in  an 
action ;  and  it  appears,  by  affidavit,  upon  the  application 
of  either  party,  that  a  witness,  not  within  the  county 
where  the  action  is  pending,  or  an  adjoining  county,  is 
material  in  the  prosecution  or  defence  of  the  action,  the 
justice  may  award  a  commission  to  one  or  more  competent 
persons,  authorizing  them,  or  either  of  them,  to  examine 
the  witness  under  oath,  upon  interrogatories  to  be  settled 
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by  the  justice,  or  by  the  written  agreement  of  the  parties, 
and  indorsed  upon  or  annexed  to  the  commission  ;  to  take 
and  certify  the  d2pa«»ition  of  tJie  witness ;  and  to  return 
the  same  by  mail,  addressed  to  the  justice. 

§  8981.  If  both  parties  expressly  consent,  a  commis- 
sion granted  as  prescribed  in  this  article  may  issue  without 
i^ritten  interrogatories,  and  the  deposition  may  be  taken 
upon  oral  questions.  In  that  case,  section  nine  hundred 
of  this  act  applies  to  the  execution  of  the  commission  ;  and 
a  copy  of  that  section  must  be  annexed  thereto.  Notice  of 
the  time  or  place  of  the  examination  of  a  witness,  by  virtue 
thereof,  need  not  be  given. 

§  &988«  The  commission  may  be  granted  hy  the  justice 
"Without  notice,  upon  the  application  of  the  plaintiff,  made 
at  the  return  of  the  summons,  or  upon  the  application  of 
either  party,  made  at  the  lime  of  the  joinder  of  issue.  It 
may  also  be  granted  at  any  time  after  tne  joinder  of  issue, 
upon  the  application  of  either  party,  accompanied  with 
proof,  by  affidavit,  that  six  days'  written  notice  of  the 
application  has  been  served  upon  the  adverse  party,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared 
for  him  before  the  justice, 

§  2988.  Where  a  commission  is  granted  ui>on  the  48  Han,  am 
application  of  the  plaintiff,  he  is  entitled  to  one  or  more 
adjournments  of  the  trial,  as  may  be  necessary  to  procure 
the  commission  to  be  executed  and  returned  ;  not  exceed- 
ing the  length  of  time  for  which  the  trial  might  be  ad- 
journed upon  the  appUcation  of  the  defendant. 

§  2984.  The  commission  must  be  executed  and  re- 
turned, as  prescribed  in  section  nine  hundred  and  one  of  this 
act ;  and  a  copy  of  that  section  must  be  annexed  thereto, 
except  that  subdivision  sixth  thereof  may  be  omitted. 

g  2986.  The  justice,  to  whom  the  i)ackage  containing  78  Hon,  616. 
the  commission  is  transmitted  by  mail,  must  receive  it  from 
the  post-office,  and  open  and  file  it,  indorsing  thereupon 
the  date  of  his  so  doing.  It  must  remain  on  file  with  him, 
until  the  trial ;  but  eiSier  i>arty  is  entitled  to  inspect  it  on 
file. 

§  2986.  Sections  nine  hundred  and  two  and  nine  hun 
dred  and  three  of  this  act  apply  to  a  commission,  issued  as 
prescribed  in  this  article  ;  and  to  the  execution  thereof.  A 
deposition  taken  thereunder  may  be  read  in  evidence  upon 
the  trial  by  either  party,  and  has  the  effect  specified  in  sec- 
tion nine  hundred  and  eleven  of  this  act. 

§  2987.  Where  the  commission  is  executed  within  the  78  Hon,  616. 
State,  the  commissioner,  or,  if  there  are  two  or  more,  a 
majority  of  them,  have  the  same  power  to  issue  a  subpoena* 
to  swear  a  witness,  and  to  compel  his  attendance,  that  a 
justice  of  the  peace  has,  in  an  action  pending  before  him. 
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TITLE  V. 

Trial  and  its  incidents, 

1 8068.  Sffect  of  failnre  of  de-  |  8001.  WitneM    refiuixig^to   be 

fendant  to  appear.  Bworn,    etc      Wamat 

2989.  AVhen  justice  to  try  issue  thereupon. 

of  fact  8003.  CoDtents  of  warrant ;  im- 

2990    Demanding  Jury  trial.  prlsonment  of  recosuit 

witoees. 

t991.  Venire.  8008.  Adjournment  thereopoo. 

2998.  Id.;  in  action  between  two  80(H.  £x  pane  affidarit ;  when 

towns,  etc.  evidtace. 

2998.  Delivery,  execution,  and  8006.  Competency  of  witnea; 

return  of  venire.  how  determined. 

2994.  Ballots  ;  how  prepared.  8006.  Constable  to  keep  jury ; 

2995.  Drawing  jury.  his  oath. 

2996.  Talesman.  8007.  Bendltion  of  ▼erdiet ; 
9997.  New  venire.  plaintiff  need  not  be 
8998.  Juror's  oath.  called. 

2999.  Jury  to  hear  proofs.  8006.  Jurv  when  tx>  be  dis- 
8000.  Witness's  oatn.  cnarged  ;  new  venire. 

8009.  Fine  to  be  imposed  on  de- 
faulting juror. 

1 1888,  Con.  §  8988.  Where  the  defendant  makes  default  in  appear- 
aoL  Act.  ing  or  pleading,  upon  the  return  of  a  summons,  which  has 
bcSn  duly  served  as  prescribed  in  this  chapter,  the  justiee 
must  hear  the  allegations  and  proofs  of  the  plaintiff,  and 
render  iudgment  according  to  law  and  equity,  as  the  very 
right'of  the  case  appears. 

§  8989.  Where  an  issue  of  fact  has  been  joined,  if 
neither  party  demands  a  trial  by  iury,  the  "justice  must  try 
the  issue,  hear  the  allegations  and  proofs  of  the  parties,  and 
render  judgment  as  prescribed  in  the  last  section. 

S  2990.  Demanding  Jury  Trial.  Um'd  1889,  1897, 
amendment  to  take  effect  September  1,  1897.]— At  the  time 
when  an  issue  of  fact  is  joined  either  party  may  demand  a 
trial  by  jury,  and  unless  so  demanded  at  the  joining  uf 
issue  a  jury  trial  is  waived.  The  party  demanding  a  trial 
by  jury  shall  thereupon  pay  to  the  jnstice  the  statutory  fees 
for  the  attendance  of  each  person  to  be  summoned  and  for 
the  jurors  to  serve  upon  the  trial,  and  also  the  fees  to  which 
the  const  ible  is  entitled  for  notifying  the  persons  to  be 
drawn  as  jurors.  The  fees  so  deposited  shall  be  delivered 
bjr  the  justice  to  the  constable  serving  the  venire,  and  by 
him  shall  be  paid  oat  as  require i  by  law.  In  default  of  a 
deposit  as  a&resaid  the  justice  shall  proceed  as  if  no  de- 
mand for  trial  by  iury  had  been  made.  And  the  town  clerk 
of  eveiy  town  in  this  state  shall  deliver  to  each  of  the  jus- 
tices of  the  peace  in  his  town  a  certified  copy  of  the  list 
filed  with  him,  in  pursuance  of  section  one  thousand  and 
thirty-seven  of  this  code,  and  he  shall  also  deUver  to  each 
of  said  justices  a  certified  copy  of  any  such  list  hereafter 
filed  with  him,  within  ten  days  after  the  same  shall  be  filed. 
The  town  clerk  is  entitled  to  a  fee  of  one  dollar  for  each 
copy  of  said  list  so  delivered.  Any  town  clerk  who  shall 
neglect  to  deUver  a  copy  of  the  list  to  each  of  the  justices 
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of  the  town  within  the  time  above  prescribed,  shall  forfeit 
ten  dollars  for  each  failure,  to  be  sued  for  and  recoyered  by 
the  overseers  of  the  poor  of  said  town  for  the  use  of  the 
poor  of  said  town. 

f  §  2991.  [Am'd  1889.]  When  a  trial  by  jnry  is  dulj  de- 
manded,  the  justice  must  forthwith  openly  draw  twelve 
ballots  from  a  box  or  other  receptacle  oontainiDg  the 
names  of  the  persons  who  are  returned  as  jurors  of  the 
town  to  the  courts  of  record  of  the  county  upon  the  last 


Digitized  by  VjOOQ  IC 


g§  2992,  2993    IN  JUSTICES'  COURTS.  S83 

list  thereof  received  hj  him  from  the  town  clerk  as  ;^arani 
to  attend  and  try  said  cause,  on  a  day  to  which  the  cause 
shall  then .  he  adjourned  hy  him^  not  more  than  eight 
days  from  the  joining  of  issue,  unless  the  parties 
consent  to  a  longer  adjournment,  which  consent  ehrll  be 
entered  in  the  justice's  minutes.  The  ballots  shall  be  of 
the  same  description  as  those  prescribed  in  section  two 
thousand  nine  hundred  and  ninety -four  of  this  act,  but 
thejr  may  be,  or  may  previously  have  been  prepared  by  a 
justice.  If  a  person  whose  name  is  thus  drawn,  in  the 
judgment  of  the  justice,  resides  more  than  three  miles  from 
the  place  of  trial  the  justice  may  set  aside  such  juror,  and 
he  may  excuse  any  juror  who  comes  within  the  provisions 
of  section  one  thousand  and  thirty-three  of  this  code,  and 
in  either  case  draw  another  ballot,  and  continue  to  do  so 
until  twelve  are  drawn.  After  the  adjournment  of  the 
court,  at  which  a  jury  trial  has  been  had,  the  Justice  must 
deposit  the  ballot*  containing  the  names  of  those  who 
attended  and  served,  in  another  box  kept  by  him.  The 
ballots  containing  the  names  of  those  who  dia  not  appear 
and  serve  must  &  returned  by  the  justice  to  the  box  nt>m 
which  they  were  taken.  If  at  the  time  of  drawing  jurors 
for  the  court  there  is  not  a  sufficient  number  of  ballots  re- 
maining in  the  original  box,  the  justice  upon  drawing  all 
the  ballots  therein,  must  draw  the  necessary  number  fiom 
the  second  box  containing  the  names  of  those  jurors  who 
have  before  served,  as  in  this  section  prescribed,  and  must 
continue  to  draw  from  that  box  until  a  new  list  of  jurors  is 
delivered  to  him  by  said  town  clerk« 

I  8 998*  Where  the  action  is  between  two  towns  or 
cities,  or  between  a  town  and  a  city,  the  venire  must  direct 
the  constable  to  notify  twelve  men  of  the  county,  who  are 
qualified  and  not  exempt,  as  prescribed  in  the  last  section, 
and  who  are  not  interested  in  the  matter  at  issue,  to  form 
a  jury  for  the  trial  of  the  action. 

§  8993.  [Am*d  1889.1  The  justice  must  insert  the 
names  of  the  iurors  so  drawn,  in  a  venire,  and  deliver  or 
cause  it  to  be  delivered  to  a  constable  of  the  county  disin* 
terested  between  the  parties.  The  constable  must  at  least 
three  days  before  the  aay  therein  stated,  notify  each  of  the 
persons  whose  names  have  been  therein  inserted,  by  read* 
Ing  it  or  stating  the  substance  thereof  to  the  person  so 
served.  But  the  service  shall  not  be  affected  by  the  con* 
stable's  failure  after  diligent  search,  to  find  any  of  the  per- 
sons  so  named.  The  constable  must  make  his  return  upon 
the  venire,  certifying  that  he  has  so  personally  served  it 
upon  each  of  the  jurors  whose  names  are  therein  inserted, 
or  if  any  were  not  served,  stating  the  reason  for  such  omis* 
sion.  Any  constable  making  a  fedse  return  upon  such 
venire  is  guilty  of  a  misdemeanor.  Any  person  so  served 
and  not  attending  at  the  time  and  place  to  which  the  canaa 


♦  So  In  original. 
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was  so  adjourned,  is  guilty  of  a  contempt  of  court,  pnnisL. 
able  by  a  fine  not  exceeding  ten  dollars,  which  the  jnstice 
may  impose  forthwith  by  an  entry  in  his  minutes  of  the  im- 
position of  such  fine,  to  be  collected  by  exe.  ution  issued  by 
the  justice  as  upon  a  judgment,  with  costs  of  the  levy,  and 
which  fine  shall  be  paid  over  to  the  use  of  the  poor  of  the 
county  by  the  justice,  but  upon  the  presentation  of  a  rea- 
sonable and  sufficient  excuse  by  or  on  behalf  of  the  person 
so  lined,  the  justice  mny,  at  any  time,  remit  such  fine,  or 
any  part  thereof. 
9  MUc.  184.  I  2994.  For  the  purpose  of  procuring  a  jury  to  try  the 
action,  the  justice  must  prepare,  or  cause  to  be  prepared, 
ballots,  uniform,  as  nearly  as  may  be,  in  appearance,  by 
writin»{  the  name  of  each  person  returned,  who  attends, 
upon  a  separate  piece  of  paper.  The  constable,  in  the 
presence  of  the  justice,  must  roll  up  or  fold  each  ballot  in 
the  same  manner,  as  nearly  as  may  be,  so  as  to  resemble  the 
others,  and  so  that  the  name  is  not  yisible.  The  buUots 
must  be  deposited  in  a  box,  or  other  convenient  receptacle. 

§299«)«  [Am'd  1889.]  The  justice  must  then  openly 
draw  out  one  after  another  six  of  the  ballots.  If  a  person 
whose  name  is  drawn  is  challenged  and  set  aside,  or  is 
excused,  another  ballot  must  be  drawn,  and  so  on  sncces- 
sively,  until  the  required  number  of  jurors  is  obtnined. 
The  parties  may  elect  to  try  the  cause  by  a  less  number 
than  SIX  j  urors,  at  any  time  before  a  witness  is  sworn.  The 
persons  so  selected  as  herein  provided,  constitute  ihe  jury 
to  irv  the  action. 

§  2996.  [Am*d  1889.1  If  a  snfficient  number  of  compe- 
tent  jurors  do  not  attend,  the  justice  shall  ihsue  an  attach- 
ment against  all  defaulting  jurors,  and  shall  place  the  same 
'  in  the  hands  of  the  officer  who  summoned  the  same,  c«  m- 
maoding  him  forthwith  to  attach  buch  jurors  and  to  bring 
them  be  ore  him  at  a  time  specitied  not  more  than  thirty-six 
bourn  thereafter,  to  which  the  cause  must  be  adjourned. 
Thejoror  or  jurors  so  attached  shall,  in  addition  to  the  fine 
spe  ide  i  in  section  two  thoustind  nine  hundred  and  nin^  ty- 
tnree  of  this  Hct,  be  required  to  pay  the  expense  of  the 
attachment  and  s«^rvicu  thereof  ;  which  shall  be  the  officer's 
fees,  together  with  all  necessary  expense  incurred  I  y  him  in 
serving  said  attachment,  to  be  audited  and  fixt^d,  to  be  en- 
forced in  the  same  manner,  and  when  collected  to  be  pi  id 
to  the  officer  or  the  party  who  has  paid  the  same.  Any  per- 
son so  attached  and  disobeying  or  resisting  the  service  of 
stiid  attachment  is  guilty  of  a  misdemeanor. 

§  2997.  [^m'iil889.  1892.]  If  the  constable  to  vhom 
the  venire  is  delivered  does  not  return  it  as  required  there- 
by, or  it  is  f>r  any  reason  s<:t  aside,  the  justice  must  proceed 
to  draw  another  jury,  in  the  mauufr  prescribed  in  tne  fore- 
going f;ectior«s  of  this  title,  which  shall  be  summoned  in  like 
manner  as  the  first  ju  y.  and  if  a  f  )11  jury,  diawn  from  those 
returned  as  prescribed  in  the  foregoing  sections  can  not  be 
obtiined.  the  justice  may  direct  the  constable  to  require  the 
attendance  forthwith  or  at  such  time  as  he  may  designate, 
not  longer  than  twenty-fonr  h  urs  ufter  the  issuing  tLereof, 
of  such  a  number  of  talesmen,  from  the  bystanders  or  from 
the  town,  qualified  to  serve  as  jurors,  as  he  deems  suffideat 
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for  the  purpose ;  or  in  bis  discretion  he  may  draw  from  the 
jury  box  dt>able  the  number  of  jurors  reqaired  to  complete 
thejory  in  tbemauner  required  by  the  foregoing  sections, 
which  shall  be  summoned  in  like  manner  as  the  first  jury, 
and  he  shall  continue  to  do  so  till  a  jury  is  obtained. 
Nothing  hereinbefore  contained  shall  preclude  the  justice 
from  adjourning  the  trial  of  the  case,  on  his  motion,  or  on 
the  application  of  either  of  the  parties  to  the  action,  as  pro- 
vided by  sections  twenty -nine  hundred  and  fifty  nine  to 
twenty -nine  hundred  and  sixty-eight  of  the  code  of  dyil 
procedure. 

§  2998.  The  justice  must  administer  an  oath  or  affir- 
mation to  each  juror,  well  and  truly  to  try  the  matter 

in  difference  between ,  plaintiff,  and 

,  defendant,  and,  unless  discharged  by 

the  jastice,  a  true  verdict  to  give,  according  to  the  evidence. 

§  2999.  After  the  jurors  have  been  duly  sworn,  they 
mast  sit  together,  and  hear  the  allegations  and  proofs  of 
the  parties,  which  must  be  made  publicly,  in  tiieir  presence. 

§  8000.  A  person  offered  as  a  witness,  must,  before  any 
testioiouy  is  given  by  him,  be  duly  sworn  or  affirmed,  to  the 
effect  that  the  evidence  which  he  shall  give,  relating  to 

the  matter  in  difference  between ^ 

plaintiff,  and ,  defendant,  shall  be  the 

truth,  the  whole  truth,  and  nothing  but  the  truth. 

§  3001.  Where  a  witness,  attending  before  a  justice  in 
an  action,  refuses  to  be  sworn  or  aSftrmed  in  the  form 
prescribed  by  law  ;  or  to  answer  a  pertinent  and  proper 
question  ;  or  neglects  or  refuses  to  produce  a  book  or  paper 
which  he  has  been  duly  subpoenaed  to  produce,  as  pre- 
scribed in  section  two  thousand  nine  hundred  acd  sixty- 
nitie  of  this  act,  or  duly  required  to  produce  by  an  order, 
made  as  prescribed  in  section  eight  hundred  and  sixty- 
seven  of  tnisact;  and  the  party,  at  whose  ii- stance  he  at- 
tended, makes  oath  that  the  testimony  of  the  witness,  or 
that  the  book  or  paper,  is  so  far  material,  that  without  it 
he  cannot  safely  proceed  with  the  trial  of  the  action,  the 
justice  may,  by  warrant,  commit  the  witness  to  the  jail  of 
the  coniity. 

i  8002.  The  warrant  must  specify  the  cause  for  which 
it.  is  issued.  If  it  is  issued  for  refusing  to  answt^r  a  question, 
the  question  must  be  specified  therein;  if  ftir  neglecting  or 
refusing  to  produce  a  book  or  paper,  the  »-ame  must  be  de- 
scribed with  convenient  certainty.  The  recusant  witness 
luust  be  closely  confined,  by  virtue  of  the  WHrrant^  until  he 
submits  to  be  sworn  or  affirmed,  or  to  answer,  or  to  produce 
the  book  or  paper  required,  as  the  case  may  be  ;  or  is  other- 
wise  discharged  a^^cording  to  law. 

§  8003.  The  justice  must  thereupon,  from  time  to  time, 
at  the  request  of  the  party  in  m  hose  behalf  the  witness  at- 
tended, adjourn  the  tri  1,  until  the  wiiness  tebtifies,  or  pro- 
duces the  book  or  paper  required,  or  dies,  or  becomes  a 
lunatic,  or  is  discharged  nccoi  ding  to  law. 

^  H004.  An  ex  parte  affidavit  shall  not  be  received  in 
evidence  upon  a  trial,  without  the  consent  of  both  parties, 
except  in  a  case  where  it  is  specially  allowed  by  law,  ^  "^"^  "^  ^ 
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§  8006.  An  objection  to  the  competency  of  a  witness 
must  be  tried  and  determined  by  the  justice.  Where  the 
ground  of  the  objection  depends  upon  a  nuttter  of  fact, 
evidence  may  be  given  thereupon,  as  upon  any  other  ques- 
tion of  fact ;  except  that,  if  the  witness  is  examined  there- 
upon  by  the  party  objecting,  no  other  testimony  shall  be 
receivea  from  either  party  as  to  his  competency. 

§  8006.  After  hearing  the  allegations  and  proofs,  the 
jury  must  be  kept  together  in  a  private  and  convenient 
place,  under  the  charge  of  a  constable,  until  they  all  agree 
upon  their  verdict ;  and,  for  that  purpose,  the  justice  shall 
administer  to  the  constable  the  following  oath:  "You 
swear  in  the  presence  of  Almighty  God,  that  you  will,  to 
the  utmost  of  your  ability,  keep  the  persons  sworn  as  jurors 
upon  this  trial  together,  m  a  private  and  convenient  place, 
without  any  meat  or  drink,  except  such  as  shall  be  ordered 
by  me ;  that  you  will  not  suffer  any  communication  to  be 
made  to  them,  orally  or  otherwise ;  that  vou  wiU  not  com- 
municate with  them  yourself,  orally  or  otherwise,  unless  by 
my  order,  or  to  ask  them  whether  they  have  agreed  upon 
their  verdict,  until  they  are  discharged  ;  and  that  you  will 
not  before  they  render  their  verdict,  communicate  to  any 
person  the  state  of  their  deliberations,  or  the  verdict  they 
have  agreed  upon  "• 

§  3007.  When  the  jurors  have  agreed  upon  their  vw- 
dict,  the^  must  publicly  deliver  it  to  the  justice,  who  must 
enter  it  in  his  docket-book.  It  is  not  necessary  to  call  the 
plaintiff  before  receiving  the  verdict ;  and  the  plaintiff  can- 
not submit  to  a  nonsuit  or  withdraw  the  action,  after  the 
cause  has  been  committed  to  the  juiy. 

%  8008.  Where  the  justice  is  satisfied  that  the  jurors 
cannot  agree  upon  a  verdict,  after  having  been  out  a  reason- 
able time,  he  may  discharge  them,  and  issue  a  new  venire, 
returnable  within  forty-eight  hours ;  unless  the  parties  con- 
sent, and  their  consent  is  entered  in  the  justice's  docket- 
book,  that  the  justice  may  render  judgment  upon  the  evi- 
dence already  before  him ;  which  he  may  do,  in  that  case. 

^  8009*  A  person  dulv  notified  to  attend  as  a  juror,  who 
fails  to  attend,  or,  attending,  refuses  to  serve,  without  a 
reasonable  excuse,  proved  by  his  oath,  or  the  oath  of  an- 
other person,  is  liable  to  the  same  fine,  to  be  imposed  and 
collected,  with  costs,  in  like  manner,  and  applied  to  the 
same  use,  as  is  prescribed  in  article  second  of  title  fourth  of 
this  chapter,  with  respect  to  a  person  subxKBnaed  as  a 
witness,  and  not  attending,  or  attending  and  refusing  to 
testify, 

TITLE  VL 

Judgmeni;  and  docketing  the»ame. 
$  8010.  Jadgment  by  confession.         {  9018.  Jndgment  of  nonsniL 
*"'•   ^liidSS^nt^'  confessing  j^,^  j„^^^  ^^   ^^^ 

801«.Id.;  wiienTold.  ^^ 


Digitized  by  VjOOQ  IC 


§8  8010-8015  JUDGMENT  887 

S  8015.  Wlien  Indgmcnt  to  be  ren-       $  8080.  Jadement    against   joint 
dered.  debtors. 

8016.  Remitting  part  of  yerdict,  8021.  Docketing  tbe  same;  ac- 

etc.  tion  thereapon. 

8017.  Tranecrlpt  of  judgment ;  8022.  Docketing    judgment    in 

docketing  the  same.  another  county. 

8018.  Id.;      when     execution  8028.  Justice  may    give    trans- 

may  issue  against  per-  cript,  after  expiration 

pon.  of  his  term. 

8010.  Id. ;  in  action  for  a  chattel. 

§8010.  A  justice  of  the  peexje  may  enter  a  judgment  *!??,/« 
upon  the  confession  of  the  defendant,  in  any  case,  where     °**'*  g^ 
the  amount  confessed  does  not  exceed  the  sum  of  five  hun- 
dred dollars,  with  such  a  stay  of  execution,  if  any,  as  is 
agreed  upon  by  the  parties  to  the  judgment. 

§  801 1*  A  judgment  upon  confession  shall  not  be  ren- 
dered, unless  the  following  requisites  are  complied  with : 

1.  The  defendant  must  personally  appear  before  the 
justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  de- 
fendant, and  filed  with  the  justice. 

8.  If  the  judgment  is  confessed  for  a  sum  exceeding  fi^ 
dollars,  the  confession  nvist  be  accompanied  with  the  affi- 
davit of  the  defendant  and  of  the  plaintiff,  stating  that  the 
defendant  is  honestly  and  justly  indebted  to  the  plaintiff  in 
the  sum  specified  therein,  over  and  above  all  just  demands 
which  the  defendant  has  against  the  plaintiff ;  and  that  the 
confession  is  not  made  or  taken  with  intent  to  defraud  any 
creditor. 

§  8018*  A  judgment  confessed,  otherwise  than  as  pre- 
flcnbed  in  the  last  section,  is  void,  as  against  every  person, 
except  a  purchaser  in  good  faith  of  property,  real  or  per- 
sonal, thereunder,  and  the  defendant  making  the  confession. 

§8018.  Judgment  of  nonsuit,  with  costs,  must  be  ren-  S  law,  0«i- 
dered  against  a  plaintiff  prosecuting  an  action  before  a  "***•  ^^ 
justice  of  the  peace,  in  either  of  the  following  cases : 

19  N.  Y.  state  Rep.  296;  9  App,  Div.  175. 

1.  If  he  discontinues  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the  sum- 
mons is  returnable,  or  within  one  hour  after  the  time  to 
which  the  trial  has  been  adjourned. 

8.  If  he  is  nonsuited  upon  the  triaL 

§  8014.  Where  a  verdict,  or  the  decision  of  the  justice 
upon  a  trial  without  a  jury,  is  rendered  in  favor  of  either 
party,  the  justice  must  render  judgment  against  the  adverse 
party  in  conformity  thereto,  with  costs,  except  as  is  other- 
wise specially  prescribed  by  law. 

§  80 1 5.  Where  the  plaintiff  is  nonsuited,  or  discontinues  sg  Hun  803. 
or  withdraws  the  action  ;  or    where  judgment  is  con-  4fl  Id.  4\tt. 
fessed,  or  a  v^erdict  is  rendered  ;  or  where,  at  the  close  of  ^  gj^j^g^o 
the  trial,  the  defendant  is  in  custody ;  the  justice  must  s£ 

forthwith  render  judgment,  and  enter  it  in  his  docket-book,  u  Misc.  125. 
In  every  other  case,  he  roust  render  judgment  and  enter  it  a  App.  Dtr. 
in  his  docket-book,  within  four  days  after  the  cause  has  been  ^ 
finally  submitted  to  hinu 


Digitized  by  VjOOQ  IC 


888  JUDGMENT  §§  3016-3019 

82Hnii,86a.       §  8016.  Where  a  verdict,  or  the  decision  of  the  justice 
I6MI0O.6I6.  upon  a  trial  without  a  jury,  is  rendered  in  favor  of  eitho- 
party  for  a  sum  of  money,  the  prevailing  party  naay  remit 
any  portion  thereof,  and  take  judgment  for  the  residue. 
11892,  Oon.      §  8017.    [ilm*dl894.]    A  justice  of  the  peace  who  ren- 
5°ri  *%rft,  ders  a  judgment,  except  in  an  action  to  recover  a  chattel, 
4^iv,  Pro.  mjijj^  upon  the  application  of  the  party  in  whose  favor  the 
judgment  was  rendered,  and  the  payment  of  the  fee  therefor, 
deliver  to  iiim  a  transcript  of  the  judgment.     The  county 
clerk  of  the  county  in  which  the  jndgm^^nt  was  rendered 
mu8t,upoD  the  presentation  of  the  transcript  and  payment  of 
the  fee  therefor,  if  within  six  years  after  the  rendering  there- 
of,  indorse  thereupon  tlie  date  of  its  receipt,  file  it  in  his  of- 
fice and  docket  the  judgment  as  of  the  time  of  the  receipt  of 
the  transcript  in  the  hook  kept  by  him  for  that  purpose,  as 
prescribed  in  article  third,  title  fii-st  of  chapter  eleven  of  this 
act    Thenceforth  the  judgment  is  deemed  a  judgment  of 
the  county  court  of  that  county,  and  must  be  enforced  ac- 
cordingly ;  except  that  an  execution  can  be  issued  there- 
upon only  by  the  county  clerk,  as  prescribed  in  section 
thirty  hundred  and  forty-three  of  this  act,  and  that  the  judg- 
ment is  not  a  lien  upon,  and  can  not  be  enforced  against, 
real  property,  unless  it  is  for  twenty-five  dollars  or  more,  ex- 
clusive of  costs. 
tM4,  Con-      §  8018.  If  the  action,  in  which  the  judgment  is  ren- 
ML  Act.        dered,  is  one  of  the  actions  specified  in  subdivision  first  or 
second,  of  section  two  thousand  eight  hundred  and  ninety- 
five  of  this  act,  or  if  an  order  of  arrest  was  granted,  and 
was  executed,  in  a  case  specified  in  subdivision  third  of  that 
section,  and,  m  either  case,  if  the  defendant  is  a  male  per- 
son, the  justice  must  insert,  in  each  transcript  given  by 
him,  as  prescribed  in  the  last  section,  the  words,  "defend- 
ant liable  to  execution  against  his  person";  and  a  like  note 
must  also  be  made  in  the  docket  of  the  judgment,  made  by 
the  county  clerk. 
|1W4,  Con.      §  8010.  A  justice  of  the  peace,  who  renders  judgment 
•01.  Act.        for  a  chattel,  which  has  been  delivered  to  the  unsuccessful 
parly,  or  for  the  value  thereof,  in  ca«*e  a  return  thereof  can- 
not be  had,  must,  where  the  value  exceeds  twenty-five 
dollars,  upon  the  application  of  the  party  in  whose  favor 
the  Judgment  was  rendered,  and  payment  of  the  fee  there- 
for, deliver  to  him  a  transcript  of  the  judgment,  stating  the 
particulars   thereof.    The  county  clerk  of  the  county,  ui 
which  the  judgment  was  rendered,  must,  upon-the  presenta- 
tion of  the  transcript,  and  payment  of  the  fees  therefor, 
indorse  thereupon  the  date  of  its  receipt,  file  it  in  his  office, 
and  docket  the  judgment,  as  of  the  time  of  the  receipt  of 
the  transcript,  in  the  book  kept  by  him  for  that  purpose,  as 
prescribed  m  article  third  of  title  first  of  chapter  eleventh 
of  this  act,  and  must  also  enter  in  the  docket  the  particu- 
lars of  the  judgment,  as  stated  in  the  transcript  of  the  jus- 
tice.   Thenceforth  the  judgment  is  deemed  a  judgment  of 
the  county  court  of  that  county,  and  must  be  enforced 
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accordingly  ;  except  that  an  execution  can  be  issued  there- 
upon only  by  the  county  cl^rk,  as  prescribed  in  section 
three  thousand  and  forty-three  of  this  act. 

§  3080.  Where  an  action  is  brought  against  two  or  yi883,i)i0(^ 
more  persons,  jointly  indebted  upon  coptract,  and  the  sum-  ConBoLAcii 
mons  is  served  upon  one  or  more,  but  not  upon  all  of  them, 
if   the  plaintiff   recovers  judgment,  it   must  be  entered 
a^Dst  all,  in  the  mode  prescribed  in  section  one  thousand  ' 
mne  nundred  and  thirty-two  of  this  act.     Sections  one 
thousand  nine  hundred  and  thirty-three,  one  thousand  nine 
hundred  and  thirty-four,  and  one  thousand  nine  hundred 
and  thirty  five  of  this  act  apply  to  such  a  judgment,  and  to 
each  execution  issued  thereupon ;  except  that,  where  the 
justice  or  the  county  clerk  issues  the  execution,  he  must 
make  the  indorsement  prescribed  in  section  one  thousand 
nine  hundred  and  thirty-four  of  this  act. 

§  3081.  The  justice  who  gives  a  transcript  of  a  judg-  $  1896,  Coiv 
ment,  taken  as  prescribed  in  the  last  section,  must  distinctly  "ol*  -^ct* 
designate,  in  the  transcript,  each  defendant  who  was  not 
summoned.  Thereupon  the  clerk,  who  docketii  the  judg- 
ment, must  make  m  the  docket,  under  or  opposite  the  name 
of  each  defendant  not  summoned,  an  en  ly,  as  prescribed 
in  section  one  thousand  nine  hundred  and  thirty-six  of  this 
act ;  and  the  provisions  of  that  section  apply  to  the  judg- 
ment so  docketed.  An  action,  upon  a  judgment  so  dock- 
eted, can  be  maintained  in  a  justice's  court  against  the  de- 
fendants summoned,  only  in  a  like  cuse,  and  with  like 
effect,  as  if  they  were  the  only  defendants  in  the  original 
action.  An  action  may  be  maintained  against  the  defend- 
ants not  summoned,  as  prescribed  in  section  one  thousand 
nine  hundred  and  thirty -seven  of  this  act,  in  an^r  court 
having  jurisdiction  thereof  ;  and  the  plaintiif  is  entitled  to 
costs,  upon  recovering  final  judgment  therein,  where  the 
sum  remaming  unpaid  is  twentj'-five  dollars  or  more. 

§  8088.  The  clerk,  with  whom  a  transcript  given  by  a  $  1897,  Ccin- 
justice  is  filed,  as  prescribed  in  either  of  the  foregoing  sec-  *^^'  ^^^ 
tions  of  this  title,  must  furnish  to  any  person  applying 
therefor,  and  paying  the  fees  allowed  by  law,  one  or  more 
transcripts  of  the  docket  of  the  judgment,  attested  by  his 
signature.  A  county  clerk,  to  whom  such  a  transcript  is 
presented,  must,  upon  payment  of  the  fees  therefor,  immedi- 
ately file  it,  and  docket  the  judgment  in  the  appropriate 
doctet-book  kept  in  his  office,  in  like  manner  as  the  judg- 
ment was  docketed  by  the  first  county  clerk.  The  Judg- 
ment, when  docketed  as  prescribed  in  this  section,  has  the 
like  effect,  with  respect  to  the  enforcement  thereof,  or  any 
proceedings  thereunder,  or  by  virtue  thereof,  in  the  county 
where  it  was  so  docketed,  as  if  it  was  rendered  by  a  justice 
of  the  peace  of  that  county,  and  docketed  upon  filing  his 
transcript ;  except  that  where  an  application  for  leave  to 
Issue  an  execution  is  necessary,  it  must  be  made  to  the 
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county  court   of  the   county  where  the   Judgment  was 
rendered. 

§  8088.  A  justice  of  the  peace,  whose  term  of  office 
has  expired,  may  make  a  transoript  of  a  judgment  leDdeied 
by  him,  as  prescribed  in  either  of  the  foregoing  sections  ol 
this  title. 

TITLE  VIL 
Executions. 

I  8084  When  Justice  may  imie      |  8068.  Affldartt  a  defenee  to  •»> 
execution.  tion  for  « 


80B5.  General  reqaisltes  of  exe-  8087.  Discharge  not  to    affoct 

cation.  jndgment 
8006.  Execution  npon  Judgment  8088.  Execution  npon  jadgmeal 
for  money.  .  inaction  for  a  chattel. 

8087.  Benewal  of  execution.  80801  Action  againet   cooftabla 
80^.  Property  exempt  from  ex-  f or  not  rehtmliig  execn- 

ecntion.  tion. 

8089.  Indorsement  of  1  e t y ;  80401  Constable  not  to  act  na- 

notice  of  sale.  der  execution  after  le- 

8060.  Mode  of  levy  and  sale.  turn  day. 

80S1.  Return  of  execution.  80il.  Action  against  constable 
806^  Execution  against  the  per-  for  money  collected. 

son  ;  imprisonment  of  8048.  Duty  of  constable  whoae 

Judgment  debtor.  term  of  office  baa  ex* 

8088.  When  ludgroent  debtor  to  pired. 

be  discharged.  8048,  Execution  upon  jadgmeot 
8084.  Affidavit :  discbaree.  docketed  with  county 

8086.  Penalty  for  not  dlscharg*  clerk. 

ing. 

IS  1890,1406,     §  8024.  At  any  time  within  five  years  after  entry  of  a 
ConsoLAct  judgment,  the  Justice  of  the  peace,  who  rendered  it,  heing 
m  office,  may  issue  an  execution  thereupon,  unless  it  has 
heen  docketed  in  the  county  clerk's  office. 
6  Misc.  688.      g  8086.  An  execution,   issued  hv  a  justice,  must  be 
84  Hun,  168.  directed  generally  to  any  constable  of  the  same  county.   It 
must  intelligibly  describe  the  judgment,  stating  the  names 
of  the  parties  in  whose  favor,  and  against  whom,  the  time 
when,  and  the  name  of  the  justice  by  whom,  the  judgment 
was  rendered  ;  and  it  must  be  made  returnable  to  the  jus- 
tice, within  sixty  days  after  its  date. 

148N.T.692.  §  3086.  An  execution,  issued  upon  a  ludgment  for  a 
sum  of  money,  must  specify,  in  the  body  thereof,  the  sum 
recovered,  and  the  sum  actually  due  upon  the  judgment  at 
the  date  of  the  execution ;  and,  except  in  a  case  where 
special  provision  is  otherwise  made  by  law,  it  must,  sub- 
stantially, require  the  constable  to  satisfy  the  judgment, 
together  with  his  fees,  out  of  the  personal  property  of  the 
judgment  debtor  within  the  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  execution ;  and  to  bring  the  money 
before  the  justice,  by  the  return  day  of  the  execution,  to 
be  rendered,  by  the  justice,  to  the  party  who  recovered  the 
judgment.  If  the  judgment  was  recovered  against  a  male 
person,  in  either  of  the  actions  specified  in  suMivisioa  first 
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or  second  of  lectioii  two  thousand  eight  hundred  and 
ninety-five  of  this  act ;  or  if  an  order  of  arresJ:  was  granted, 
and  was  executed,  in  a  case  specified  in  subdivision  tliird  of 
that  section,  the  execution  must  also  command  the  con- 
stable, if  sufficient  personal  property  cannot  be  found  to 
satisy  the  judgment,  to  arrest  the  judgment  debtor,  and  to 
convey  him  to  the  jail  of  the  county,  there  to  remain  imtil 
he  pays  the  judgment,  or  is  discharged  according  to  law. 
If  the  judgment  was  rendered  in  an  action  to  recover  a 
penalty  or  forfeiture  given  by  a  statute  of  the  State,  the 
justice  must  indorse  upon  the  execution  a  reference  to  the 
statute,  as  prescribed  in  section  one  thousand  eight  hundred 
and  ninety-seven  of  this  act,  with  respect  to  a  copy  of  the 
sunmions. 

§  d087*  After  the  return,  wholly  or  partly  unsatisfied, 
of  an  execution,  issued  by  a  justice  of  the  peace,  he  may, 
from  time  to  time,  within  five  years  after  the  judgment  was 
Tendered,  issue  a  new  execution,  or  renew  the  former  exe- 
cution. An  execution  is  renewed  by  a  vmtten  indorsement 
thereupon  to  that  effect,  signed  by  the  justice,  and  dated 
upon  the  day  when  it  is  made.  If  part  of  the  execution 
has  been  satisfied,  the  indorsement  must  state  the  sum  re- 
maining due.  Each  indorsement  renews  the  execution  for 
sixty  days  from  the  date  thereof.  A  justice  whose  term 
of  office  has  expired  may  thus  issue  or  renew  an  exe- 
cution. 

§  8088.  The  same  personal  property  is  exempt  from 
levy  and  sale,  by  virtue  of  an  execution  issued  by  a  justice 
of  the  peace,  which  is  exempt  from  levy  and  sale,  by 
virtue  of  an  execution  issued  out  of  the  supreme  court,  and 
in  the  like  cases,  and  under  the  same  circumstances,  as 
prescribed  in  sections  one  thousand  three  hundred  and 
eighty-nine,  one  thousand  three  hundred  and  ninety,  one 
thousand  three  hundred  and  ninety-one,  one  thousand  three 
hundred  and  ninety-two,  one  thousand  three  hundred  and 
ninety-three,  and  one  thousand  three  hundred  and  ninety- 
four  of  this  act,  and  the  other  special  provisions  of  law, 
relating  to  such  an  exemption. 

§  8089.  A  constable,  who  takes  personal  property  into  47Hiin«48t 
his  custody,  by  virtue  of  an  execution,  must  mdorse  ui>on 
the  execution  the  time  of  levying  upon  it.  He  must  im- 
mediately post  conspicuously,  in  at  least  three  public  places 
of  the  city  or  town,  in  which  the  property  was  taken, 
written  or  printed  notices,  signed  hj  him,  describing  the 
property,  and  specifying  the  place,  within  the  same  city  or 
town,  where,  and  the  time,  not  less  than  six  days  after  the 
posting,  when,  it  will  be  exposed  for  sale. 

§  8080*  The  provisions  of  sections  one  thousand  three 
hundred  and  eighty-four,  one  thousand  three  hundred  and 
eighty -five,  one  thousand  three  hundred  and  eighty-six,  one 
thousand  three  hundred  and  eighty-seven,  one  thousand 
four  hundred  and  five,  one  thousand  four  hundred  and 
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nine,  one  thousand  four  hundred  and  ten,  one  thousand 
four  hundred  and  eleven,  one  thousand  four  hundred  and 
twelve,  and  one  thousand  four  hundred  and  twenty-eight 
of  this  act,  substituting  the  constable  for  the  sheriff,  apply 
to  and  govern  the  levy  upon  and  sale  of  personal  propertj, 
by  virtue  of  an  execution  issued  by  a  iustice  of  the  peace; 
except  where  a  different  rule  is  prescribed  in  this  act. 

§  8031.  The  constable  must  return  the  execution  to  the 
justice,  and  pay  to  him  the  amount  of  the  judgment,  witk 
interest,  or  so  much  thereof  as  he  has  collected  ;  returning 
the  surplus,  if  any,  to  the  person  from  whose  property  it 
was  collected. 

§  3038.  For  want  of  sufficient  personal  property, 
whereon  to  levy,  the  constable  must,  if  the  execution  re- 
quires it,  arrest  the  judgment  debtor,  and  convey  him  to 
the  jail  of  the  county.  The  keeper  of  the  jail  must  there- 
upon keep  the  judgment  debtor  in  custody,  in  all  respect 
as  if  the  execution  was  issued  out  of  the  supreme  court, 
until  the  judgment  and  the  fees  of  the  constable  are  paid; 
or  until  the  judgment  debtor  is  thence  discharged,  in  due 
course  of  law  ;  except  that  if  the  execution  has  an  indorse- 
ment, showing  that  the  judgment  was  rendered  in  an  acUon 
for  a  penalty  or  forfeiture,  given  by  a  statute  of  the  8tate, 
the  sheriff  shall  not  admit  the  judgment  debtor  to  the  liber- 
ties of  the  jail. 

§  8033.  [Am'd  1888.]  If  a  person  committed  to  jail  by- 
virtue  of  an  execution  issued  by  a  justice  of  the  peace,  or 
oat  of  the  municipal  court  of  fiuffaio,  or  by  virtue  of  an 
execution  issued  by  a  county  clerk  on  a  transcript  of  a  jud|^- 
ment  recovered  before  a  justice  of  the  peace,  or  in  the  said 
municipal  court  of  Buffalo,  has  a  family  within  the  state 
for  which  he  provides,  he  must  be  discharged,  after  re- 
maining in  custody,  either  with  or  without  being  admitted 
to  the  jail  liberties,  thirty  days ;  otherwise  he  mast  be  dis- 
charged after  so  remaining  sixty  days. 

§  3034.  In  order  to  procure  a  discharge,  as  prescribed 
in  the  last  section,  the  prisoner  must  make,  and  deliver  to 
the  sheriff  or  jailor,  an  affidavit,  stating  the  facts  which  en- 
title him  there.to,  according  to  the  provisions  of  that  section. 
Upon  receiving  such  an  affidavit,  the  sheriff  or  jailor  must 
forthwith  discbarge  the  prisoner  from  his  custody.  He 
must  thereupon  deliver  the  affidavit  to  the  clerk  of  the 
county,  who  must  file  it  in  his  office,  without  fee. 

§  803 5«  A  sheriff  or  jailor,  who  refuses  to  discharee 
the  prisoner,  upon  receiving  such  an  affidavit,  forfeits 
twenty-five  dollars  for  each  day,  during  which  he  detains 
the  prisoner  ;  to  be  recovered  by  the  latter,  in  addition  to 
an^  damages,  which  he  sustains  by  reason  of  the  false  im- 
prisonment. 

§  3036.  The  receipt  of  such  an  affidavit  is  a  defence,  to 
an  action  brought  against  the  sheriff  or  jailor,  by  re<l9on  pf 
the  prisoner's  discharge. 
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^  3087*  KotwithstandiDg  the  discharge  of  a  Judgment 
debtor,  as  prescribed  in  the  last  four  sections,  ihe  judgment 
remains  valid  as  against  his  property  ;  and  a  new  execu- 
tion may  be  issued  accordingly,  as  if  he  had  not  been  im- 
prison ei 

§  3038.  In  an  action  for  a  chattel,  the  possession  of  77  Han,  53a 
which  has  not  been  delivered  to  the  prevailmg  party,  an 
execution,  for  the  delivery  of  the  possession  thereof  to  him, 
as  well  as  for  any  damages  recovered  by  him,  may  be  issued 
by  the  justice  ;  unless  the  judgment  has  been  docketed  in 
the  county  clerk's  office,  as  prescribed  in  title  sixth  of  this 
chapter.  It  must  be  to  the  same  effect,  and  executed  in 
the  same  manner,  as  a  like  execution  issued  upon  a  judg* 
ment  rendered  in  the  supreme  court ;  except  that  it  must  bo 
directed  generally  to  any  constable  of  the  county ;  and  that 
the  direction  to  satisfy  a  sum  of  money,  out  of  the  property 
of  the  judgment  debtor,  must  be  in  the  form  prescribed 
in  this  title  for  a  like  direction,  where  an  execution  is  issued 
by  a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of 
money. 

§  8039.  If  a  constable  fails  to  return  an  execution  with-  6  Miso.  684. 
in  five  days  after  the  return  day  thereof,  the  party,  in 
whose  favor  it  was  issued,  may  recover,  in  an  action  a^inst 
the  constable,  the  amount  of  the  execution,  if  it  was  issued 
upon  a  judgment  for  a  sum  of  money ;  or  if  it  was  for  the 
delivery  of  the  possession  of  a  chattel,  the  value  of  the 
chattel,  as  specified  in  the  judgment,  together  with  the 
damages  and  costs  a^varded  thereby  ;  and.  in  either  case, 
with  mterest  from  the  time  when  the  judgment  was  ren- 
dered. 

§  3040.  A  constable  shall  not  levy  ui>on  or  sell  prop- 
erty, or  arrest  a  defendant  or  take  possession  of  a  chattel, 
by  virtue  of  an  execution,  after  the  time  limited  therein  for 
its  return,  unless  the  execution  has  been  renewed  ;  nor  shall 
he  do  any  act  under  a  renewed  execution,  after  the  expira- 
tion of  the  time  for  which  it  has  been  renewed. 

§  !B041*  Where  money,  collected  by  a  constable  upon  an  6  Mi»c.  eaa 
execution,  is  not  paid  over  by  him  according  to  law,  any 
person  entitled  thereto  may  maintain  an  action  in  his  own 
name,  upon  the  instrument  of  security  given  by  the  con- 
stable and  his  sureties ;  and  may  recover  therein  the  sum  so 
collected,  with  inteiest  from  the  time  when  it  was  col- 
lected. 

§  3048.  A  constable,  to  whom  an  execution  is  delivered, 
whose  term  of  office  expires  on  or  before  the  return  dav 
thereof,  must  proceed  thereupon  in  the  same  manner,  as  if 
his  term  of  office  had  not  expired  ;  and  he  and  his  sureties 
are  liable  for  any  neglect  of  duty,  with  respect  to  the  exe- 
cution ;  or  for  money  collected  thereunder,  or  for  damages 
sustained  by  reason  of  any  act  done  by  the  constable,  touch- 
ing the  execution,  in  the  same  manner,  and  to  the  sam^ 
extmU  a9  U  his  t^n^  of  o$ce  had  ^ot  expired. 
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§  8048.  Where  a  iudgment,  rendered  by  a  justice  of  tbe 
peace,  has  been  docketed  with  a  county  clerk,  upon  the 
nlmg  either  of  a  transcript  from  the  justice's  docket,  or  of  a 
transcript  from  tbe  clerk's  docket  of  another  county,  the 
execution,  to  be  issued  thereupon  by  the  county  clerk,  must 
be  in  tbe  same  form,  and  executed  in  the  same  manner,  as  an 
execution  issued  upon  a  judpnent  of  the  county  court ; 
except  as  otherwise  prescribed  m  section  one  thousand  three 
hundred  and  sixty-seven  of  tbis  act ;  and  except,  also,  that, 
where  the  judgment  is  for  a  sum  less  than  twenty-five 
dollars,  exclusive  of  costs,  the  direction  to  satisfy  tbe  judg- 
ment out  of  the  real  property  of  the  judgment  debtor  must 
be  omitted.  In  that  case  the  provisions  of  this  act,  relating 
to  the  satisfaction  of  an  execution  out  of  the  judgment 
debtor's  real  property,  are  not  applicable  thereto. 

TITLE  VIIL 

Appeals, 

AsnoLB  1.  Appeals  eenenlly. 

8.  Appeal  wnere  a  new  trial  Is  not  had  in  ih«  appelltte 

court. 
&  Appeal  for  a  new  trial  in  the  appellate  court. 

ARTICLE  FIRST. 

Appbals  generally, 

1 1044.  Jostice^s     judgment    re-       {  SCSe.  Id. ;  when  Justice  Is  dead, 
viewed  by  appeal.  etc. 

8045.  Who  may  Appeal.     To  8053.  Return. 

what  court  appeal  to  be  8054.  Id. ;  when  justice  has  gone 

taken.  out  of  office. 

8046.  Appeal ;  when   and  how  8035.  Further  return ;  how  com- 

taken.  pelled. 

8047.  Service  of    notice    upon  8056.  Id.  ;  when  justice  is  dead, 

justice:  payment  of  etc. 

costs  and  fee .  8057.  Proceedings  when  error  in 

8048.  Service    of    notice    upon  fact  la  aJleged. 

respondent.  8068.  Restitution  upon  reversal. 

8040.  Amendment  when  al-  8059.  Setting  off  costs  and  re- 
lowed,  covery. 

8050.  Undertaking  to  stay  exe-  8000.  Certain     sums    may    be 

cution  upon  judgment.  included    in    disburse- 

8061.  Proceedings ;  how  stayed.  ments. 

8061.  Judgment  roll. 

9  Misc.  466.  §  8044*  The  only  mode  of  reviewing  a  judgment,  ten- 
dered by  a  justice  of  the  peace  in  a  ci^  action,  is  by  an 
iq)peal»  as  prescribed  in  this  title. 

84  Hun,  65.  |  8045.  [i4m'dl895,  ammdmeni  io  take  effedJanuary  I, 
1896.]  An  appeal  may  be  taken  by  any  party  aggrieved  by 
the  judgment.  Except  where  the  judgment  is  rendered  by 
a  justice  of  the  peace  of  tbe  city  of  Buffalo,  tbe  appeal  must 
be  taken  to  tbe  county  court  of  the  county  where  the  judg- 
ment  was  rendered. 

lo'  Abb!  N.     §  8046.     [Am*d  1882.]     An  appeal  must  be  taken,  within 

C.  820.       *  twenty  days  after  tbe  entry  of  the  judgment  in  the  justice's 
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docket;  except  that,  where  a  defendant  appeals  from  aSSHon^. 
judgment  rendered  in  an  action,  wherein  he  did  not  appear  f^f  *^'  "*^ 
and  the  summons  was  not  personally  served  upon  him,  the 
appeal  may  be  taken  within  twenty  days  after  the  personal 
service  upon  him,  on  the  part  of  the  plaintiff,  of  written 
notice  of  the  entry  of  the  judgment ;  but  not  after  the  ex* 
piration  of  five  years  from  the  entry  of  the  judgment.  An 
appeal  is  taken  by  serving  upon  the  justice  by  whom  the 
jud^ent  was  rendered,  and  upon  the  respondent,  a  written 
notice  of  appeal,  subscribed  either  by  the  appellant  or  by 
his  attorney  m  the  appellate  court. 

§  8047*  Service  of  the  notice  of  appeal  upon  the  justice, 
must  be  made  by  delivering  it  to  him  personally,  or  to  his 
clerk,  appointed  pursuant  to  law ;  but  if  the  justice  is  dead* 
or  if  neither  he  nor  his  clerk  can,  after  reasonable  diligence, 
be  found  within  the  county,  service  of  the'  notice  upon 
the  justice  may  be  made,  by  delivering  it  to  the  clerk  oi 
the  appellate  court.  Unless  the  justice  is  dead,  the  appel* 
lant  must,  at  the  time  of  serving  the  notice,  pay  to  the  per- 
son to  whom  it  is  delivered  the  costs  of  the  action,  included 
in  the  judgment,  and  the  sum  of  two  dollars,  as  the  fee  of 
the  justice  for  making  the  return. 

§  8048*  Service  of  the  notice  of  appeal  upon  the 
respondent  may  be  made,  by  delivering  it,  in  any  part  of 
the  State,  to  the  respondent  personally,  or  in  one  of  the 
following  methods : 

1.  If  the  respondent  is  a  resident  of  the  county,  by 
leaving  it  at  his  residence,  with  a  person  of  suitable  age 
and  discretion.  If  he  is  not  a  resident  of  the  county,  and 
the  person  who  appeared  as  his  attorney  upon  the  trial  is  a 
resident  thereof,  it  may  be  served  upon  the  attorney,  either 
personally,  or  by  leaving;  it  at  his  residence,  with  a  person  of 
suitable  age  and  discretion. 

2.  If  service  within  the  county  cannot  be  made,  with  due 
diligence,  upon  the  respondent  personally,  or  in  the  method 
prescribed  in  the  f  ore^ing  subdivision,  the  notice  of  appeal 
may  be  served  upon  him,  by  delivering  it  to  the  clerk  of  the 
appellate  court. 

§  8049.  Where  the  appellant,  seasonably  and  in  good  «8Han,4flT. 
faith,  serves  the  notice  of  appeal,  upon  either  the  justice  or  JJL  sJo 
the  respondent,  but  omits,  through  mistake,  inadvertence,  ssid.  820. 
or  excusable  neglect,  to. serve  it  upon  the  other,  or  to  do  g  CW.  Pro. 
any  other  act  necessary  toperfect  the  appeal,  the  appellate  ^y  y 
court,  upon  proof  by  affidavit  of  the  facts,  may,  in  its    su'te  Bep. 
discretion,  permit  the  omission  to  be  supplied,  or  an  amend-  8i& 

ment  to  be  made,  upon  such  terms  as  justice  requires. 

19  N.  Y.  State  Bep.  295;  9  App.  Diy.  176. 

§  8060.  If  the  appellant  desires  a  stay  of  execution,  he  -^  „      « 
must  give  a  written  undertaking,  executed  by  one  or  more  268. 
sureties,  approved  by  the  justice  who  rendered  the  judg-  5  cIt.  Pro. 
ment,  or  by  a  judge  of  the  appellate  court,  to  the  effect  ^•-,    ^ 
that,  if  the  appeal  is  dismissed  ;  or  if  judgment  is  rendered  JsHun  M9. 
against  the  appellant  in  the  appellate  court,  and  an  execu  * 
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tion  issued  thereupon  is  returned  wholly  or  partly  tmsatis- 
fied  ;  the  sureties  will  pa^  the  amoimt  of  the  judgment,  or 
the  portion  thereof  remaining  unsatisfied,  not  exceeding  a 
simi,  specified  in  the  undertaking,  which  must  be  at  least 
'  one  hundred  dollars,  and  not  less  than  twice  the  amount  of 
the  judgment ;  or,  if  the  judgment  in  the  justice's  court  is 
for  the  recovery  of  a  chattel,  that  the  sureties  will  pay  the 
sum  fixed  by  that  judgment  as  the  value  of  the  chattel,  to- 
gether with  the  damages,  if  any,  awarded  for  the  taking, 
withholding,  or  detention  thereof.  A  copy  of  the  under- 
taking, with  a  notice  of  the  delivery  thereof,  must  be  served 
with  the  notice  of  appeal,  and  in  like  manner.  Sec- 
tion one  thousand  three  hundred  and  thirty -five  of  this  act 
applies  to  such  an  imdertaking. 

§  8051.  The  delivery  of  the  undertaking  to  the  justice 
or  to  his  clerk  appointed  pursuant  to  law,  and  service  of  a 
copy  thereof,  and  of  notice  of  the  delivery  thereof,  stay  the 
issuing  of  an  execution  upon  the  judgment.  If  an  execu- 
tion has  been  issued,  the  service  of  a  copy  of  the  undertak- 
ing, certified  by  the  justice  or  the  clerk,  or  accompanied 
with  an  affidavit,  showing  that  it  is  a  copy,  and  that  the 
original  has  been  duly  filea,  upon  the  officer  holding  the 
execution,  stays  further  proceedings  thereunder. 
2  Civ.  Pro.  §  8052.  Where  the  justice  is  dead,  or  cannot,  with  due 
^^  diligence,  be  found  within  the  county,  and  he  has  no  clerk, 

u>pointed  pursuant  to  law,  or  the  clerk  cannot,  with  due 
diligence,  be  found  within  the  county,  the  undertaking 
may  be  filed  with  the  clerk  of  the  appellate  court.  In  that 
case,  notice  of  the  filing  must  be  given  to  the  respondent, 
as  prescribed  .in  section  three  thousand  and  fort^^-eight  ol 
this  act,  for  service  of  a  notice  of  appeal  upon  mm.  The 
filing  of  the  undertaking  has  the  same  effect,  as  the  delivery 
thereof  to  the  justice ;  and  a  copy  thereof,  certified  by  the 
county  clerk,  served  upon  the  officer  holding  an  executi<Hi, 
has  the  same  effect,  as  if  it  were  certified,  as  prescribed  in 
the  last  section. 
2  ay.  Pro.  §  8058.  The  justice  must,  after  ten  and  within  thirty 
480.  days  from  the  service  of  the  notice  of  appeal,  and  the  pay- 

17  m^  ^'.  °^6^^  o^  ^^0  c^^  ^^^  ^^>  ^  prescribea  in  section  three 
'  thousand  and  forty-seven  of  this  act .  make  a  return  to  the  ap- 
pellate court,  annex  thereto  the  notice  of  appeal  and  the  un- 
dertaking, if  any  has  been  delivered  to  him  or  to  his  clerk, 
and  file  me  same  with  the  clerk  of  the  appellate  court.  The 
return  must  contain  all  the  proceedings,  including  the  evi- 
dence and  the  judgment ;  imless  the  appellant  has,  in  his 
notice  of  appeal,  demanded  a  new  trial,  in  a  case  where  he 
is  entitled  thereto,  as  prescribed  in  article  third  of  this  title. 
In  a  latter  case,  the  justice  must  return  the  summons,  to- 
gether with  each  warrant  of  attachment,  order  of  arrest,  or 
requisition  to  replevy,  or  execution  granted  by  him  in  the 
action,  with  the  proof  of  the  service  thereof  ;  the  pleadings 
or  copies  thereof ;  the  proceedings  upon  the  trial ;  and  th^ 
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judgment ;  with  a  brief  statement  of  the  amount  and  nature 
of  the  claims  litigated  by  the  parties.  But  he  need  not  re- 
turn the  evidence,  or  any  part  thereof,  unless  he  is  required 
•o  to  do  by  the  special  order  of  the  appeUate  court. 

§  3054.  Where  the  justice  has  gone  out  of  office,  he 
must  nevertheless,  make  a  return  in  the  same  manner,  and 
his  return  has  the  same  effect,  as  if  he  remained  in  office. 

§  8065*  If  the  return  is  defective,  the  appellate  court 
may  direct  the  justice  to  make  a  further  or  amended  return, 
as  often  as  is  necessary.  The  appellate  court  may  com- 
pel the  justice,  by  attachment,  to  make  and  file  a  return, 
or  a  further  or  amended  return.  The  court  is  always  open 
for  those  purposes.  Where  the  justice  has  removed  to 
another  county  of  the  State,  the  appellate  court  may  com- 
pel him  to  make  the  return,  as  if  he  was  still  within  the 
county  where  the  judgment  was  render'^d. 

§  8056.  If  the  justice  dies,  becomes  a  lunatic,  absconds,  «6  N.  Y. 
removes  from  the  State,  or  othe^w^^e  becomes  unable  to    State  Bei^ 
make  the  return,  the  appellate  court  may  receive  affidavits,  *®^* 

or  examine  witnesses,  as  to  the  evidence  and  other  pro- 
ceedings taken,  and  the  judgment  rendered,  before  the 
justice  ;  and  may  determine  the  appeal,  as  if  a  return  had 
been  duly  made  by  the  justice. 

§  8057.  Where  an  appeal  is  founded  upon  an  error  in  fact  49  Hun,  sm. 
in  the  proceedmg^,  not  affecting  the  merits  of  the  action,  10  Miso.  762. 
and  not  within  the  knowledge  of  the  justice,  the  court  may 
determine  the  matter  upon  affidavits  ;  or,  in  its  discretion, 
upon  the  examination  of  witnesses ;  or  in  both  methods. 

§  8058.  Where  the  judgment  of  the  justice  is  reversed  IWN.T.863. 
or  modified,  the  appellate  court  may  make  or  compel  resti-  *^  Mi8c.480. 
tution  of  property  or  of  a  right,  lost  by  means  of  the  erro- 
neous judgment ;  but  not  so  as  to  affect  the  title  of  ai)ur- 
chaser,  in  good  faith  and  for  value,  of  property  eold  by 
virtue  of  a  warrant  of  attachment  in  the  action,  or  an 
execution  issued  upon  the  judgment  In  that  case,  the 
appellate  court  may  compel  the  value,  or  the  purchase- 
price  to  be  restored,  or  deposited  to  abide  the  event  of  the 
action,  as  justice  requires.  Six  days'  notice  of  an  applica- 
tion for  an  order  for  restitution  must  be  given  ;  and  if  the 
application  is  granted  l)efore  judgment,  the  proper  direction 
may  be  included  therein. 

§  8050.  If,  upon  the  appeal,  a  sum  of  money  is  awarded 
to  one  party,  and  costs  are  awarded  to  the  adverse  party, 
the  appellate  court  must  set  off  the  one  against  the  other, 
and  render  judgment  for  the  balance. 

§  8060.  Where  costs  are  awarded  to  the  appellant,  ho 
may  include,  in  the  disbursements  upon  the  appeal,  the 
casts  and  fee  paid  to  the  justice  upon  taking  the  appeal ; 
and,  where  the  judgment  rendered  by  the  justice  was  against 
the  appellant,  he  may  also  include,  in  those  disbursements, 
the  costs  of  the  action,  before  the  justice,  which  he  would 
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hate  been  entitled  to  recoyer,  if  the  judgment  of  the  justice 
had  been  in  his  favor. 

8  8061.  The  clerk,  immediately  after  entering  final 
judgment  upon  the  determination  of  an  appeal,  must  attach 
together  and  file  such  of  the  following  papers,  as  were 
used  upon  the  appeal ;  which  constitute  the  judgment-roll : 

1.  The  return  of  the  justice,  or  a  certified  copy  thereof ; 
the  notice  of  appeal ;  and  the  undertaking,  if  any  has  been 
given. 

2.  The  verdict,  report,  or  decision,  and  each  offer,  if  any, 
made  as  prescribed  in  article  third  of  this  title. 

8.  A  certified  copy  of  the  judgment,  together  with  each 
notice  of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of 
every  order,  which  in  any  way  involves  the  merits,  or 
necessarily  affects  the  judgment. 

ARTICLE  SECOND. 

APFBAIi    WHBBB     A    NEW     TrIAL    IS    NOT     HAI>  IK  THE 
APPELLATE  CoURT. 

{  8068.  HeAiing  of  appeal ;  dis-  S  90eb.  Id.;    proceedings    before 

misBal  thereof.  justice. 

8068.  Judgment  8066.  Costs  ;  when  awarded. 

8064.  When  new  trial  in  justice's  8067.  Amount  of  costs, 
court  may  be  directed. 

MHow.Pr.'   §8002.    [i4m'(2 1883, 1895,  amendment  to  take  effect  Jasm- 
S1&  ary  1,  1896.]    If  the  case  is  one  where  tlie  appelhmt  is  not 

entitled  to,  or  has  not  demanded,  a  new  trial  in  the  appellate 
court,  as  prescribed  in  section  thirty  hundred  and  sixty-eight 
of  this  act,  the  respondent  may,  within  twenty  davs  of  the 
service  on  him  of  the  notice  of  appeal  serve  .upon  theappel- 
lant,or  his  attorney  a  written  stipulation  that  the  judgment 
appealed  from  mav  be  reversed  with  five  dollars  costs  and 
disbursements  of  the  appeal,  and  thereafter  no  further  steps 
shall  be  taken  in  such  appeal,  except  to  enter  judgment  in 
pursuance  of  such  stii>Tdation  for  the  enforcement  thereof ; 
in  case  such  stipulation  shall  not  be  so  served,  the  appeal 
may  be  brought  to  a  hearing  in  the  appellate  court,  at  any 
term  thereof,  at  which  such  an  appneal  can  be  heard,  held 
after  the  return  is  filed,  upon  a  notice  hy  either  party,  of 
not  less  than  eight  days.  It  must  be  placed  upon  the  calen- 
dar ;  and  must  continue  thereupon  without  further  notice 
untU  it  is  finally  disposed  of.  If  after  being  regularly 
i)laced  upon  the  calendar,  neither  party  brings  it  to  a  hear, 
ing  before  the  end  of  the  second  term  thereafter,  at  which 
it  might  be  noticed  lor  hearing,  and  heard  the  court  must 
dismiss  the  appeal,  unless  it  directs  the  same  to  be  con* 
tinued,  for  cause  shown. 

I8N.  T.  $3063-     [Am*d  1893.]    In  a  case  specified  in  the  last 

state  Rep.  section  the  appeal  must  be  heard  upon  the  original  papers, 

•03.  or  a  certified  copy  taereof  aad  a  copy  or  copies  thereof  need 

^  J'^'^P*  notbe  furnished  for  the  uso  of  the  cjurt.    The  appellate 

\\^f^'        court  must  render  judgment  according  to  the  justice  of  the 
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case,  without  regard  to  teoboical  errors  or  defects,  which  do 
not  aflfect  the  merits.  It  may  affirm  or  reverse  the  judgment 
of  the  justice,  in  whole  or  in  part,  and  as  to  any  or  all  of  the 
pasties,  and  ^or  errors  of  law  or  of  fact.  When  the  appeal 
IS  to  the  county  court  of  Kings  countv,  said  court  may,  up. 
on  its  reversal  of  a  judgment,  order  anew  trial  before  the 
same  justice  or  before  another  justice  of  the  same  county  to 
be  designated  in  the  order,  and  at  a  time  and  place  to  be 
specified  in  the  order,  and  in  such  a  case  the  costs  of  the  ap- 
peal shall  be  in  the  discretion  of  the  appellate  court. 

§  8064.  If  the  appeal  is  taken  bv  a  defendant,  -who  g  civ  i*  u 
failed  to  appear  before  the  justice,  either  upon  the  return  180. 
of  the  summons,  or  at  the  time  to  which  the  trial  of  the  *»  ^-  '^• 
action  was  adjourned ;  and  he  shows,  bv  affidavit  or  other-  f^iSifaig 
wise,  that  manifest  injustice  has  been  done,  and  renders  a  88  Hon,  isi 
satisfactory  excuse  for  his  default ;  the  appellate  court  may,  «  App/wv 
in  its  discretion,  set  aside  the  judjo^ment  appealed  from,  or  V^fi^ 
stay  proceedings  thereunder,  and  by  order  direct  a  new  '^*"*-^^ 
trial,  before  the  same  justice,  or  before  another  justice  of 
the  same  county,  designated  in  the  order,  at  such  a  time 
and  place,  specified  in  the  order,  and  upon  such  terms,  as  it 
deems  proper. 

§3066-  [i4m'dl893.]  Where  a  new  trial  is  directed  be- 
fore a  justice  as  preiicnbed  in  the  last  two  sections,  the  par- 
ties must  appear  before  him  at  the  time  and  place  specified 
in  the  order  of  the  appellate  court,  without  service  of  any 
notice  or  of  a  copy  of  the  order.  Thereupon  the  like  pro- 
ceedings must  be  had  in  the  action,  as  upon  the  return  of  a 
summons  personally  served. 

§  8066.  Upon  an  appeal  provided  for  in  this  article,  the 
award  of  costs  is  regulated  as  follows : 

1.  If  the  appeal  is  dismissed,  because  neither  partv  brings 
it  to  a  hearing,  as  prescribed  in  this  article,  costs  shall  not 
be  awarded  to  either  party, 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not 
affecting  the  merits ;  or  if  a  new  trial  is  directed,  before 
the  same  or  another  justice,  as  prescribed  in  this  article  ; 
the  costs  of  the  appeal  are  in  the  discretion  of  the  appellate 
court 

3.  If  the  Judgment  Is  affirmed,  costs  must  be  awarded  to 
the  respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to 
the  appellant. 

6.  If  the  judgment  Is  affirmed  onlv  in  part,  the  costs,  or 
such  a  part  thereof,  as  to  the  appellate  court  seems  just, 
not  exceeding  ten  doUars,  besides  disbursements,  may  be 
awarded  to  either  party, 

§  8067.  Upon  an  appeal,  provided  for  in  this  article,  9Uiso.46& 
costs,  when  awarded,  must  be  as  follows,  besides  disburse- 
ments : 

To  the  appeUant,  upon  reversal,  thirty  dollars. 

To  the  respondent,  upon  affirmance,  twenty-five  doUwi.         t 
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ARTICLE  THIRD. 
Appeal  for  a  tstew  Trial  in  the  appellate  Court. 

f  8068.  When  appellant  may  de-  %  3071.  ProceediDgs  In    appellate 

mand  new  trial  in  ap-  conrt. 

pellate  coart  8072.  Offer  to  compromise  after 

8069.  Undertaking  to  be  given.  return. 

8070.  Offer  to  compromise  be-  3078.  Amount  of  co£ta. 

fore  rotum. 

64  How.  Pr.      8  3068.  [Am'd  1893. J  Where  an  issue  of  fact  or  an  issue 
516.  of  lawwas  joined  before 'the  justice  and  the  sum  for  which 

85  W*278f*    J'l^S*"®^*  ^*8  demanded  by  either  party  iu  his  pleadings 
92  Han  1,     exceeds  fifty  dollars,  or,  where  in  an  action  to  recover  a 
'   '     chattel,  the  value  of  the  properly  as  fixed,  together  with 
the  damages  recovered,  if  nny,   exceed:*  fif.y  dollat*s,    (he 
appellant  may,  in  his  notice  of  appeal,   except  when  the 
appeal  is  to  the  county  c  )urt  of  Kings  county,  dcQ^aLd  a 
new  trial  in  the  appeila^^  conrt;    and  thereupon  he  is  en- 
titled thereto,  whether  the  defendant  was  or  was  i.ot  pres- 
ent at  the  trial.    An  appeal  from  a  judgment  of  a  jasiict^'s 
court  or  by  a  justice  of  the  peace  in  the  city  of  Brooklyn, 
or  any  of  thp  towns  in  the  county  of  Eiu^s  must  be  t« 'en 
and  disposed  of  in   the   manoer    prf  scribed    in    nrticles 
first  and  second  of  this  chapter  and  title,  und  not  otherwise. 
6  Civ.  Pro.      §  8069.  To  render  such  an  appeal  effectual,  the   appei 
81.  lant  must,  at  the  time  of  the  service  of  the  notice  of  appeal 

upon  the  justice,  give  the  undertaking  required,  by  thii 
title,  to  stay  the  execution  of  the  judgment.  / 

ni  ^^'       §  ^^^^*     i^^'^  1S^S»  1S^S»  amendmmi  to  take  efeet  Sepfem- 

5  Hon '646  ^^  ^'  ^^^^'1  Upon  an  appeal,  provided  for  in  this  article. 
81  Id.  is2.  '  from  a  judgment  for  a  sum  of  money  only,  either  party  may, 
88  Id.  884.  within  fifteen  days  after  service  of  the  notice  of  appeal,  serre 
52  Id  im!  ^pon  the  adverse  party,  or  upon  his  attorney,  a  written  offer 
84  N.  Y.       *®  allow  judgment  to  be  rendered  in  the  appellate  court,  in 

State  Rob,  favor  of  either  party,  for  a  specified  sum.     If  the  offer  is  not 
9(5,  accepted,  it  can  not  be  proved  upon  the  trial.     If  the  parly, 

^rTil'^'SJ*^^*^^^*^*^  ^^y**^*®^®®^^*^®  °^  *^®  °^®^  upon  him,  serves 

CMiflc.  2M.  ^jpQu  ^e  party  making  the  same  or  upon  his  attorney,  wiit- 

73  Hun,  696.  ^^^  notice  that  he  accepts  the  offtr,  he  must  file  it,  with  an 

88  Hun,  219.  affidavit  of  service  of  the  notice  of  acceptance,  with  the  clerk 

of  the  appellate  court,  who  therenpon  must  enter  judgment 

89  Hon,  207.  accordingly.  Where  an  offer  is  made  as  above  provided,  the 
148  N.T.289.  P*"^y  rofnsing  to  accept  the  same  shall  be  liable  for  costs  of 

6  App.  Div.'  the  appeal,  unless  the  recovery  shall  be  more  favorable  to  him 
221.  than  the  sum  offered.     If  neither  party  makes  an  offer,  as 

provided  herein,  the  party  in  whose  favor  the  verdict,  report 
or  decision  in  the  appellate  court  is  given,  shall  be  entitled 
to  recover  his  costs  upon  the  appeal.  Costs  when  awarded 
according  to  the  provisions  of  this  section  shall  be  in 
amounts  provided  in  section  three  thousand  and  seventy- 
three  of  this  article. 

§  8071.  Upon  an  appeal,  provided  for  in  this  article, 
6  lOflo.  204u  after  the  expiration  of  ten  days  from  the  time  of  filing  the 
88  Hun,  219  j^gtice's  return,  the  action  is  deemed  an  action  at  issue  in 
the  appellnt?  court ;  aud  all  the  proceedings  therein,  in- 
cluding the  entry,  enforcement,  and  review  of  the  judg- 
ment, are  the  same,  as  if  the  action  had  been  commenced 
in  the  appellate  court,  except  as  yOtherwis§ specially  pre- 
scribed m  this  chapter.  "^  ""  '  ^ 
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§  3072,     Either  party  may,  a^  any  time  after  the  rctioD    «*W.T. 
is    1  om  a  at  is^no  i  i  Ih     iH)iHj  la;e  court,  and  before  the  **^; 

trial,  i  rve  u).);/  t!i"  julver^c  i»;.rty,  a  written  offer  to  allow  88  Hon,  219.' 
judi^m^'nt  to  1)0  taken  against  him,  for  a  sum,  or  property, 
or  to  t:  c*  ciTcct  therein  si)ecilie:l,  Avith  or  without  costs.  If 
thero  MO  t\.  o  or  n:()re  dciei.dantj^,  and  the  aetion  can  be 
8iV'  re  !.  a  like  olTcr  may  be  made  by  one  or  more  defend- 
ans,  n-.ii.-t  vJioin  a  s<i>ariite  judj^njent  may  be  taken; 
and,  if  ii  is  af  <e]«t(d,  the  aeiion  beeomes  severed,  and  may 
proe*  ed  aiivtinst  tlic  other  drfendanfs,  as  if  it  liad  been  orig- 
inally coiiunenev  (i  aiiainst  them  only.  If  the  party  receiv- 
inir  the  olb  r.  Avithin  ten  days  thereafter,  serves  upon  the 
adverse  paity.  notice  that  he  aeeepts  it.  I»e  niav  file  it,  with 
proof  of  accci'fnnec  ;  ai.d  thereupon  the  clerk,  must  enter 
judi^ment  a -eordin'jly.  If  tlie  offer  is  not  thus  accepted,  it 
eannotlie  pnr, cd  ujion  tlie  trial  ;  and  if  tlie  party,  to  whom 
it  was  ma'te.  fails  to  obtain  a  more  favorable  iud*:ment,  he 
cannot  recover  eo^ts  from  the  time  of  the  oner,  but  must 
pay  costs  from  that  time. 

§  3073.  Upon  an  appeal,  provided  for  in  this  article,  sOHoo,  SIS 
costs,  when  awaided,  must  be  as  follows,  besides  disburse-  86  Hun, 61. 
imjuiits:  i6Misc  331 

For  all  i>roeeedinprs  before  notice  of  trial,  fifteen  dollars. 

For  all  subse(juent  proceeding  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  ai  piment  of  a  motion  for  a  new  tritd  on  a  case, 
fifteen  dollars. 

For  each  temi,  not  more  than  five,  at  which  the  appeal  Is    , 
reirularly  on  the  calendar,  excluding  the  terra,  at  which  it 
is  tried,  or  otherwise  finally  disposed  of,  ten  dollars. 

TITLE  IX. 

Cosis, 

$  8074.  When  prevailing  party  to       $  3078.  T^txation  of  costs. 

iproNtT   (•<)>!.-.       What  .^Ca.  Increased  cofits. 

<(>j*td  allowed.  8080.  Costs  on  judgment  for 
3075.  Wli«Mi    n»  itiior    party   to  one ormore defendants. 

letover  cotM.  8081.  Costs  wroufrfully  collect- 
S07''».  Amount  of  ro-tx  limited.  ed    may   he    recovered 

;]0, ; .  CoiU  u\Hm  demurrer.  back. 

^  3074.  E\<^'ept  as  otherwise  specially  prescribed  by 
law,  a  p.irty  who  recovers  judgment  in  an  action  in  a  jus- 
ti('< 's  court.*  is  en  Jit  led  ti)  co^ts  ;  which  must  l)e  included  in 
Ihe  judirrne.it  (f  sts  consist  of  the  fees,  allowed  by  law, 
lorscrvici  sntM-.-^arily  rendered  in  the  action,  at  the  request 
of  the  paity  entitled  to  costs,  or  paid  by  him,  as  prescribed 
by  law  ;  and  of  such  other  expenses,  as  a  party  is  entitled 
to  in.  hide  in  hi-i  eo.vt>,  by  express  j)rovision  of  law. 

§  3075.  In  either  of  the  following  cases,  costs  shall 
nt'i  l)e  awarded  to  eituer  party,  hut  each  party  must  pay 
\M  o\\n  costs : 

1.  ^\  lure  the  aelion  is  discontinued  by  the  absence  of 
the  justice  for  more  tlian  one  hour,  after  the  summons  ia 
returnable,  or  after  the  time  to  which  the  trial  has  been  ad»^  j 

journed.  .,yu..ubyLr.OOgle 
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2,  Where  the  justice  is  disqualified,  for  a  reason  sped* 
fled  in  section  forty-six  of  this  act. 

8.  Where  the  action  is  discontinued,  upon  the  ground 
that  the  defendant  is  an  infant,  for  whom  a  guardian  ad  K- 
tern  has  not  been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where 
the  plaintiff  recovers  a  chattel,  or  part  of  a  chattel,  or  the 
value  thereof,  and  the  defendant  also  recovers  a  chattel,  or 
part  of  a  chattel,  which  has  been  replevied  and  delivered  to 
the  plaintiff,  or  the  value  thereof.  ^The  plaintiff  is  entitled 
to  costs,  where  both  parties  recover,  as  specified  in  this  sub- 
division, unless  the  chattel,  for  which  the  defendant  re^ 
covers,  has  been  replevied  and  delivered  to  the  plaintiff. 

^  8070.  [i4m'dl895,  amendmmi  to  take  effect  SepUmberl, 
1895.]  The  snm  to  be  awarded,  as  costs,  to  the  prevailing 
party,  except  where  it  is  otherwise  specially  prescribed  bj 
law,  is  limited  as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  wit- 
nesses, where,  npon  the  trial  of  an  issne  of  fact  or  of  lav, 
either  party  recovers  damages  to  the  amonnt  of  fifty  dollais 
or  more,  or  one  or  more  chattels,  the  value  of  which,  as 
fixed,  together  with  the  damages,  if  anv,  amounts  to  fiftj 
dollars  or  more ;  or,  where,  if  the  defendant  recovers  judg- 
ment, the  sum,  for  which  the  plaintiff  demanded  judgment 
was  fifty  dollars  or  more,  or  the  value  of  all  the  chattels,  to 
recover  which  the  action  was  brought,  was  stated  in  the 
complaint  at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  ten  dollars,  be- 
sides the  fees  of  witnesses  attending  from  another  countj. 
But  the  prevailinfi;  party  is  entitled,  in  addition  to  the  snm 
specified  in  this  section,  to  the  fees  and  expenses  allowed  bj 
law,  for  a  commission  issued  to  examine  a  witness  not 
residing  in  the  county  or  in  an  adjoining  county;  and  fo? 
each  adjournment  exceeding  one,  which  was  griuited  upon 
the  application  of  the  party  against  whom  the  judgment  is 
rendered. 

8  8077.  Where  Judgment  is  rendered  upon  the  trial  of 
a  aemurrer,  the  costs  of  the  trial  must  be  included  therein ; 
otherwise  costs  are  not  allowed  upon  the  tiial  of  a  demurrer. 

§  8078«  Where  a  justice  renders  a  judgment,  he  must 
specify,  in  his  docket-book,  the  items  of  costs,  which  were 
allowed  by  him.  Before  any  item  of  costs  is  thus  allowed, 
other  than  a  fee  to  the  justice,  or  to  a  juror  or  witness  who 
attended,  or  to  a  constable  who  has  certified  the  amount  of 
his  fee,  upon  a  paper  filed  with  the  justice,  the  party  must 
•how,  by  his  oath,  or  that  of  his  attorney,  to  the  satisfaction 
of  the  justice,  that  the  item  was  actually  and  legally  paid 
or  incurred. 

§  8079.  Increased  costs  must  be  awarded  in  favor  of 
the  defendant,  in  an  action  in  a  justice's  court,  in  a  case^ 
and  increased  at  the  rate,  specified  in  section  tfauree  thousaiy* 
two  hundred  and  fifty-eight  of  this  act 
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§  8080.  In  an  action  against  two  or  more  defendants, 
not  united  in  interest,  who  make  separate  defences  by  sep- 
arate answers,  if  the  plaintiff  fails  to  recover  judgment 
against  all,  the  justice  must  award  costs  to  tiiose  who  have 
judgment  in  their  favor. 

§  808 1.  Where  a  justice  includes  in  a  judgment  a 
greater  amount  of  costs  than  is  allowed  by  law,  or  an  im- 
proper item  of  costs  or  fees,  and  the  sam«  is  collected  ;  the 
person  from  whom  it  was  collected  may,  notwithstanding 
the  judgment,  recover  from  the  justice  who  has  received  it 
the  amount  thereof,  with  interest. 

TITLE  X. 

Action  or  special  proceeding,  relating  to  an  animal  straffing 
upon  the  highway, 

I  8082.  Action  against  person  snf- 

ferlng  animals  to  stray. 
8068.  Penalties  to  be  recovered. 
8064.  Certain   officers  to  seize 

animals  straying. 
8066.  When  private  person  may 

seize  sacb  animals. 

8066.  Officer  or  person  seizing 

to  present  petition. 

8067.  Precept  thereupon. 

8068.  Id.;  howseryea. 
8068.  Proof  of  seryice  of  pre- 
cept. 

8090.  Answer;  trial. 

8091.  Decision  in  favor  of  peti- 

tioner :  warrant  to  seU; 

execution  thereof. 
8093.  Application  of  proceeds  of 

sale. 
8096.  Disposition  of  surplus. 
80M.  Id.;  when  no  claim  made 

within  a  year. 

8098.  Order  upon  claim  for  sur- 

plus ;  appeal  therefrom. 

8096.  Proceediiuro  upon  decis- 

ion in  favor  of  person 
answering. 

8097.  Demand  of  possession  be- 

fore trial.    Proceedings 
thereupon. 
8096.  Id.;  when  animal  wilfully 
set  at  large  by  third  per- 
son. 

8099.  Action  by  owner  in  such 

a  case. 

8100.  Action  by  i>etitioner  and 

by  officer. 

§  8088.  Any  person,  who  suffers  or  permits  one  or 
more  cattle,  horses,  colts,  asses,  mules,  swine,  sheep,  or 
goats,  to  run  at  large,  or  to  be  herded  or  pastured,  in  a 
public  street,  highway,  park,  or  place,  elsewhere  than  in 
a  city,  incurs,  thereby  the  penalty  or  penalties  specified  in 
the  next  section;  and  any  resident  of  the  town,  or  the  offi- 
cer to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit  of 
the  poor,  as  prescribed  in  section  two  thousand  eight  hun- 


I  8101.  Demand  of  possession 
after  final  order  and  be- 
fore sale. 
81021  Order  upon  demand  of 
possession ;  appeal  there* 
from. 

8108.  Id.;  stay  of  proceedings. 
8104.  Appeal  from  final  order. 

8106.  Id.;  by  claimant:  stay  of 

proceedings  and  delir* 
ery  of  possession. 
8100.  Proceedings  upon  afllim* 
ance. 

8107.  Limitation  of  action  for 

seizing  animals. 
8106.  Certain  actions  cannot  bo 
maintained. 

8109.  Where  several  animals  are 

trespassing,  damages 
are  entire.  Proceed* 
ings  in  such  cases. 

8110.  Proceedings     in       othet 

cases,  where  there  are 
different  owners. 

8111.  Suiplus,  where  there  tie 

diiSerent  owners. 

8113.  When  one  action,  etc.,  su- 

persedes any  other. 
8118.  Rights  of  officer  when  pri* 
vate    person    fails   to 
prosecute. 

8114.  Person  having  a  special 

property  deemed  owner. 

8115.  Agent  mav  act   for  his 

principaL 
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dred  and  seventy-five  of  this  act,  or  the  overseer  or  super- 
intendent of  the  poor  of  the  town  or  district,  in  which  on* 
or  more  of  those  animals  are  found  so  running  at  hirj^ . 
herded,  or  pastured,  nm}'  maintain  an  action  against  him. 
in  a  justice's  court,  held  in  that  town  or  district,  to  rwtjvtr 
the  penalty  or  |>enalties  so  incurred.  Where  the  action  i^ 
brought  by  a  private  person,  the  justice  must  pay  the  pi\h 
ceeds  of  an  execution,  issued  upon  a  judgment  therein  in 
favor  of  the  plaintiff,  after  deducting  the  ccxsts,  to  tri^ 
officer,  who  might  have  brought  the  action,  as  prescrilt^I 
in  this  section,  to  be  applied  by  him  to  the  support  of  ihi' 
poor  within  his  town  or  district 

§  3083.  If  the  plaintiff  recovers  judgment,  in  an  action 
"brought  as  prescribed  in  the  last  section;  the  justice  must 
award  to  him  the  following  sums,  by  way  of  jKMialties,  be- 
sides the  costs  of  the  action: 

1.  For  each  horse,  colt,  ass,  mule,  swine,  bull,  ox,  cow, 
or  calf,  five  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  in 
one  action,  although  it  exceeds  the  sum,  for  which  a  jus- 
tice can  render  a  judgment  m  an  ordinary  action. 

§  3084.  Where  one  or  more  cattle,  horses,  colts,  asses, 
mules,  swine,  sheep,  or  goats  are  found  running  at  large, 
or  being  herded  or  pastured,  in  a  public  street,  highway, 
park,  or  place,  elsewhere  than  in  a  city,  the  oversei^r  of 
highways  of  the  road  district,  or,  if' they  are  so  found 
within  an  incorporated  village,  the  street  commis>iomr 
thereof,  having  personal  knowledge  or  being  notified  of 
the  fact,  must  immediately  seize  llie 'animal  or  animals, 
and  keep  it  or  them  in  his'poss(',s>i<)n,  until  disposed  of  a^ 
prescribed  in  the  following  sections  of  lliis  title. 

§  3086.  Anv  person  may  seize  one  or  more  animals 
specified  in  the  last  section,  tluMi  runrjijig  at  large,  orbeiu;^ 
herded  or  pastured,  in  a  public  stnet,  Jiiglinjjy,  park,  or 
place,  elsewhere  than  in  a  city,  bordering  upon*  real  prop- 
erty owned  or  occupied  by  him;  or  then  trespas-^in*^  upon 
real  property  so  owned  or  occupied,  having  entered  there- 
upon from  such  a  public  street,  highway,  park,  or  place. 
The  person  making  the  seizure,  must  keep  the  animal  or 
animals  seized  in  his  possession,  \mtil  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 

§  3086.  An  officer  or  other  person,  who  seizes  an  ani- 
mal or  animals,  as  prescribetl  in  either  of  the  last  two  sec- 
tions, must  immediately  file,  with  a  ju^-tice  of  tl»e  peace  of 
the  town  in  which  the  seizure  was  made,  a  writtc^n  petitioa, 
verified  by  his  oath  ;  setting  forth  the  facs,  which  bring 
the  case  within  either  oftho>e  s<'eti()ns;  biietly  describing 
the  animal  or  animals  seized  ;  stating  either  the  name  of 
the  owner,  or  that  his  name  is  not  known  to  the  petitioner, 
and  cannot  be  ascertained  by  him  with  reasonable  dili- 
fence;  and  praying  for  a  final  order,  directing  the  sale  of 
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the  animal  or  animals  seized,  and  the  application  of  the 
proceeds  thereof,  as  prescribed  in  this  title.  Where  the 
petition  alleges,  that  any  animal  or  animals  seized,  were 
then  trespassing  upon  reid  property  owned  or  occupied  by 
the  petitioner,  it  must  state  the  amount  of  the  damages,  & 
any,  which  the  petitioner  has  sustained  thereby.  In  that 
case,  the  decision  of  the  justice,  or,  where  the  issues  are 
tried  by  a  jury,  the  verdict,  must  fix  the  amoimt  of  the 
damages. 

§  3087.  Upon  the  presentation  of  the  petition,  the 
justice  must  issue  a  px^ocept  under  his  hand  ;  direct^  to  the 
owner,  if  his  name  is  stated  in  the  petitioft,  or,  if  it  is  not 
so  stated,  directed  generally  to  all  persons  having  any  in- 
terest in  the  animal  or  animals  seized  ;  briefly  reciting  the 
substance  of  the  petition ;  describing  the  atimal  or  ani- 
mals seized,  and  requiring  the  person  or  persons,  to  whom 
the  precept  is  directed,  to  show  cause  before  the  justice,  at 
a  time  and  place  specified  therein,  not  less  than  ten  nor 
more  than  twenty  days,  after  the  issuing  of  the  precept, 
why  the  prayer  of  the  petition  should  not  oe  granted.     • 

§  8088.  The  precept  must  be  served  upon  the  person, 
to  whom  it  is  directed  by  his  name,  within  the  same  time, 
and  in  like  manner  as  a  summons  is  re<^uired  to  be  served, 
as  prescribed  in  section  two  thousand  nme  hundred  and  ten 
of  tliis  act.  Where  it  is  directed  generally  to  all  person8^ 
having  an  interest  in  the  animal  or  animals  seized,  it  may 
be  served  by  a  constable  of  the  town,  or  by  an  elector  there- 
of,  sp<'(nally  authorized  so  to  do  by  a  written  indorsement 
upon  the  precept,  under  the  hand  of  the  justice,  by  posting 
a  c<jpy  thereof  in  at  least  six  public  and  conspicuous 
places  in  the  town  where  the  seizure  was  made ;  one  jof 
which  places  must  be  the  nearest  district  school  house,  or, 
if  the  seizure  w^as  made  within  an  incorporated  village, 
having  schools  in  charge  of  a  board  of  education,  a  buud- 
ing  in  which  such  a  scliool  is  kept.  Each  copy  must  be  so 
posted,  within  two  days  after  the  precept  is  issued.  Where 
the  precept  is  directed  to  a  person  by  his  name,  and  proof 
is  made,  by  affidavit,  to  the  satisfaction  of  the  justice,  that 
it  cannot,  with  reasonable  diligence,  be  pei*sonally  served 
upon  that  person,  within  the  county,  at  least  six  days  be- 
fore the  return  day  thereof,  the  jus'tice  may,  by  a  vmtten 
order,  direct  that  service  there(»f  be  made,  by  posting 
copies  thereof,  at  least  five  days  before  the  return  day,  as 
prescribed  in  this  section;  in  which  case,  service  thereof 
may  be  made  accordingly. 

§  8089.  At  the  place  where  the  precept  is  returnable, 
an(l  at  the  expiration  of  the  time  specified  in  section  two 
thousand  eight  hundred  and  ninety-three  of  this  act,  the  pe- 
titioner mu^t,  unless  the  precept  is  directed  to  a  person  oy 
his  name,  and  he  appears,  furnish  proof  of  the  service  of 
the  j)recept,  as  prescribed  in  the  last  section.  If  it  was 
served  by  u  constublc,  either  personaBy  or  by  posting,  his 
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written  return  upon  the  precept  is  sufficient  proof  of  the 
facts  relating  to  the  service,  as  stated  therein.  If  it  was 
served  by  a  private  person,  proof  of  service  must  be  made 
by  affidavit. 

§  8090.  The  owner,  or  a  person  having  an  interest  in 
any  animal  seized,  may  appear  upon  the  return  of  the  pre- 
cept, and  thereby  make  himself  a  party  to  the  special  pro- 
ceeding. The  person  so  appearing  may,  upon  the  return 
of  the  precept,  file  a  wrilten  answer,  subscribed  by  him  or 
his  attorney,  and  verified  by  the  oath  of  the  person  sub- 
scribing it,  denying,  absolutely  or  upon  information  and 
belief,  one  or  more  material  allegations  contained  in  the 
j>etition.  His  answer  must  also  set  forth  his  interest  in  tbe 
animal  or  animals  seized.  The  subsequent  proceedings 
must  be  the  same  as  in  an  action  in  a  justice's  court 
wherein  an  issue  of  fact  has  been  joined,  except  as  other- 
wise specially  prescribed  in  this  title. 

§8091.  If  no  person  appears  and  answers,  or  if  the 
decision  of  the  justice,  or  the  verdict  of  the  jury,  where  th« 
issues  were  tried  by  a  Jury,  is  in  favor  of  the  petitioner,  tbe 
justice  must  make  a  final  order,  directing  the  sale  of  &e 
animal  or  animals  seized,  and  the  application  of  the  pro- 
ceeds thereof,  as  prescribed  in  this  title.  Thereupcm  tbe 
justice  must  issue  a  warrant,  under  his  hand,  directed 
generally  to  any  constable  of  the  county,  commanding  him 
to  sell  the  animal  or  animals  seized,  at  public  auction,  for 
the  best  price  which  he  can  obtain  therefor ;  and  to  make 
return  thereof  to  the  justice,  at  a  time  and  place  therein 
specified,  not  less  than  ten  nor  more  than  twenty 
days  thereafter.  The  sale  must  be  made  upon  the  like 
notice,  and  in  like  manner,  as  a  sale  of  property,  by  virtue 
of  an  execution  issued  by  a  justice  of  the  peace  ;  and  the 
constable  must  make  return,  as  required  by  the  warrant, 
and  must  pay  the  proceeds  of  the  sale  to  the  justice,  de- 
ducting therefrom  his  fees,  at  the  rate  allowed  by  law  for 
the  collection  of  such  an  execution. 

§  8098.  The  justice  must  apply  the  proceeds  of  the 
sale  as  follows : 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by 
the  justice,  at  the  same  rates  as  the  costs  of  an  action 
brought  before  him,  including  the  justice's  fees  in  such  an 
action ;  and  also  the  fees  for  the  service  of  tbe  precept, 
either  personally  or  by  posting,  at  the  rate  allowed  by  law 
for  personal  service  of  a  summons  by  a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  be  may  retain, 
to  his  own  use,  a  fee  of  one  dollar,  for  each  animal  sold. 

8.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to 
the  officer,  or  other  person  making  the  seizure,  the  follow- 
ing fees,  for  the  seizure  of  each  animal  seized  and  sold,  to 
wit :  one  dollar  for  each  horse,  colt,  ass,  or  mule ;  fifty 
cents  for  each  bull,  ox,  cow,  or  calf ;  and  twenty-five  cents 
for  each  goat,  sheep,  or  swine ;  together  with  a  reasonable 
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compensation,  fixed  by  him,  for  the  care  and  keeping  of 
each  animal,  from  the  time  of  the  seizure  to  the  time  of  the 
sale ;  and,  also,  where  any  animal  sold  was  seized,  while 
trespassing  upon  real  property  owned  or  occupied  by  the 
petitioner,  the  damages  sustained  by  the  petitioner  in  con- 
sequence thereof,  as  ascertained  by  the  decision  of  the  jus- 
tice, or  the  verdict  of  the  jury,  upon  which  the  final  oraer 
was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to 
the  officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the 
benefit  of  the  poor,  as  prescribed  in  section  two  thousand 
eight  hundred,  and  seventy-five  of  this  act,  the  following 
penalties,  to  wit :  five  dollars  for  each  horse,  colt,  ass,  mule, 
bull,  ox,  cow,  calf,  or  swine,  seized  and  sold ;  and  one 
dollar  for  each  sheep  or  goat,  seized  and  sold ;  which 
penalties  must  be  received  by  the  officer,  for  the  benefit  of 
the  poor  of  his  town  or  district. 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the 
person  or  persons  entitled  thereto,  as  prescribed  in  the  fol- 
lowing sections  of  this  title 

§  8098.  Any  person  may,  within  ten  days  after  the 
return  of  the  warrant,  file,  with  the  justice,  a  written  claim 
to  the  surplus  of  the  proceeds  of  the  sale,  or  to  any  part 
thereof.  On  the  eleventh  day  after  the  return,  or,  if  it  is  a 
Sunday  or  a  public  holiday,  on  the  first  day  thereafter, 
which  is  neither  Sunday  nor  a  public  holid^,  the  justice 
must  proceed  to  inquire  into  the  claims  so  filed  ;  and,  for 
the  purpose  of  determining  them,  he  must  hear  the  alle^ 
tions  and  proofs  of  each  claimant ;  and  he  may  issue  sub- 
poenas, as  upon  the  trial  of  an  action.  He  may,  upon  the 
application  of  any  claimant,  and  for  good  cause  shown, 
adjourn  the  hearing,  from  time  to  time,  but  not  more  than 
thirtv  days  in  alL  After  hearing  the  allegations  and  proofs 
of  all  the  claimants,  he  must  decide  the  claims,  and  enter 
an  order  accordingly.  If  no  claim  is  filed  ;  or  if  the  right 
to  the  surplus  mone^,  or  any  part  thereof,  is  not  estab- 
lished, to  the  satisfaction  of  the  justice,  as  prescribed  in 
this  section  •,  any  person,  whose  claim  was  not  determined 
upon  the  hearing,  may  file  a  claim  thereto,  at  any  time 
before  the  expiration  of  a  year  from  the  return  of  the  war- 
rant ;  and,  thereupon,  the  justice  must  proceed,  as  pre- 
scribed in  this  section  with  respect  to  a  claim  ffied  within 
the  ten  days. 

§  3094.  If,  at  the  expiration  of  one  year  after  the  re- 
turn of  the  warrant,  any  portion  of  the  surplus  remains,  a 
claim  to  which  has  not  bc^n  established  to  the  satisfaction 
of  the  justice,  pursuant  to  the  provisions  of  the  last  section, 
the  justice  must  pay  it,  for  the  benefit  of  the  poor,  to  the 
officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  bene- 
fit of  the  poor,  as  prescribed  in  section  two  thousand  eight 
hundred  and  seventy-five  of  this  act ;  and,  thereupon,  all 
persons  are  forever  barred  from  any  claim  thereto.     But  if 
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a  claim,  filed  as  preFcribed  in  the  last  section,  T^nmin?:  rr. 
determined  at  the  expiration  ot  the  year,  the  justice  n  .; 
determine  it  within  ten  days  thereafter  ;  and,  for  tba^  i- \ 
pose,  he  must  ret;iin  the  surplus  iu  his  hard  '^  until  ihi  . 
termination. 

§  3093.  An  appeal  from  an  order  dotenrinirr^  a  tIm* 
as  prescril)ed  in  thc.la-t  two  sections,  mnv  be  tatxcri    to  * 
county  court,  by  a  cluiniaul,  "wiiiiiu  te.i   (i..ys   a:t^T  i 
inakin<^of  the  order,  as  from  a  jud^rnKnt  o;  a    ,,u    Ire   : 
an  action  to  recover  a  sum  equal  to  t..e  cliJni  ;  ai.tl  tl'    ^v 
ceedings  thereupon  are  the  same,  except  tl.at  vn  iiiid  -:: . 
ing  is  not  necessary  for  any  p'.irpt^e      V\y^  s"fb  ai  *•' 
peal,  each  other  claimant   >vhose  int'Tcst  is  niX-  cicfi  l>v  .i 
order  appealed  from,  must  be  m;\'l »  a  re-no  -d  ut.    If  •'!- : 
is  no  such  claimant,  th"  oilicer  ent'tle'l  to  liie  surplus  iiiu- 
be  made  respondent ;  but  cosis  ca:in.)t  be  avavdcl  air^rn-' 
liim,  unless  he  appears  upon  the  a]^peal  ;  iuwliich  ca-  •.  !.  • 
costs  are  in  the  discretion  of  ilie  a,>p  Hate  co  .rl.     AS  Ir  .- 
an  appeal,  taken  as  preseribcd  in  this  sei-lion,  i^  i^crfe*!--*. 
the  county  ju'lge  may,  in  his  di  u-rction,  make  an    o.k- 
extending  the  time,  within  whiclj  payment  of   the  s'lrpl 
must  be  made,  as  prescribed  iu  the  lust  st;ction,  an  1  sta\  i 
payment  accord! ni^ly.     Uj.less  t-ueli  an  ouli  r  is  n.j.lc. 
a  copy  thereof  is  served  upon  tlio  ju  tiee,  payiuci'l   r. 
be  made  as  prescribed  in  the  la^t  secii^ni,  n<>lwitli<tanl  :  , 
the  appeal;  and  upon  pioof  of  th<;  i).iynient,   tlui   n;  p 
must  be  dismissed.    \\  lie.e  an  ai>]K\il  is  taken   to    the  > 
pfeme  court,  from  the  deter:nini.li.)n  of  the  county  com' 
the  county  jurli^e,  or  a  jusiivoof  t!ie  supreme  court  ni; 
make  a  lite  order,  and  with  like  eilvici. 

§3096.  If  the  dv^  i  ion  of  tho  3n-ti<'e,  or  the  verdict  ^ 
the  jury,  where  the  is.-,ii(\s  are  tri*'<l  l»v  a  jury,  is  in  fa'.  . 
of  The  person   ans\verinir,  it   niWNt  ilx   tije  \alue    of  e"  . 
animal  sei/.ed.     If  the    ju-^tice  (^r  the  jury   f'.nd   that   i 
seizure  was  malicious,  and    wit'iout  ])roii;iMe    crnise.  tt. 
decision  or  verdict  must  asse<->  t!ie  dnniifies  snsfniiu'<l  by  \h* 
person  answering,  by  mcins  o I    the  seizure  and  dciouti'^r,. 
The  justice  mast  thereu]^on  ui  i\v  a  liiial  order,  awnrdi 
to  the  person  so   answerin'j:,  the  ret\u*n  of  the  arJuial  » 
animals  so  seized,  or  t lie  value  thereof  if  a  return   <\mi  n 
be  had  ;  together  with  his  costs,  at  the  rates  allowed  ) 
law  in  an  action  broiurht  before  him  to  r*H'(>vor  a  cliattvi 
and,  also,  twice  the  si  m  as>;>sul  as  Ins  (Imiu  ues.  if  hu  . 
Thereupon  a  wairant  must  be  i-suevl  bv  tlie  j. .slice  toa 
constable,  to  the  same  efiect,  as  an  e\«<'Mi(.n  i.^s  .ed,  in  a. 
action  to  recover  a  chat td,  \:pou  a  jodjiineut  in    favor  et 
the  defendant,  where  the  chattel  has  not  o.  en  delivered  to 
him;    and  each  pnni.sion   of    tiiis  cliupler,  leiaiing  to  a 
judgment  and  an    CACcutiou  in  such  a  case,  ap]»lies  to  ? 
final  order  made,  and  a  warrant  issued  thereupon,  as  pre 
scribed  in  this  section. 

§  809 7«  At  any  time  after  the  precept  is  issued,  and  he- 
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fore  the  commencement  of  the  trial,  the  owner  of  any 
animal  seized  may  file  with  the  justice  a  written  demand 
of  the  possession  thereof.  Thereupon  he  is  entitled  to  the 
possession,  upon  complying  with  the  following  tenns : 

1.  He  must  pay  to  the  justice,  for  the  use  of  the  peti- 
tioner, the  costs  of  the  proceedings,  to  the  time  of  filing 
the  demand,  as  prescribed  in  subdivision  first  of  section 
three  thousand  and  ninety-two  of  this  act,  and,  also,  the 
sums  payable  on  account  of  each  animal,  whereof  posses- 
sion is  so  demanded,  as  prescribed  in  subdivision  third  of 
the  same  section  ;  which  sums  must  be  fixed  by  the  justice, 
after  hearing  the  allegations  and  proofs  of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  oi  one  dollar 
for  each  animal,  whereof  possession  is  so  demanded. 

3.  If  the  petitioner  is  an  oflacer,  to  whom  a  fine  or  penalty 
is  to  be  paid  for  the  benefit  of  the  poor,  as  prescnbed  in 
section  two  thousand  eight  hundred  and  seventy-five  of 
this  act,  the  claimant  must  also  pay  to  the  justice,  for  the 
petitioner's  use,  the  sum  specified  therein  on  account  of  each 
animal,  whereof  possession  is  so  demanded. 

4.  The  claimant  nlut^t  also  prove,  to  ttie  satisfaction  of 
the^iustice,  by  affidavit  or  other  competent  evidence,  that 
he  IS  the  owner  of  each  animal,  whereof  possession  is  so 
demanded.  Each  person  who  has  appeared  must  have 
notice  of,  and  may  oppose,  the  claim. 

§  8098.  But  where,  in  a  case  specified  in  the  last 
section,  the  person  filing  a  demand,  presents  therewith  to 
the  justice  sufficient  proof,  by  affidavit  or  otherwise,  that 
the  running  at  large,  herding,  pasturing,  or  trespassing,  br 
reason  whereo:"  the  animal  or  animals,  of  which  he  demands 
possession,  were  seized,  was  caused  by  the  wilful  act,  in- 
tended to  effect  that  object,  of  a  person  other  than  the 
owner ;  and  also  makes  the  proof  specified  in  subdivisioa 
fourth  of  that  section  ;  he  is  entitled  to  possession,  pursu- 
ant to  his  demand,  upon  paying  to  the  petitioner,  or  to  the 
justice  for  his  use,  a  reasonable  sum,  to  be  fixed  by  the 
justice,  after  hearing  the  allegations  and  proofs  of  the 
parties,  as  compensation  for  the  care  and  keeping  of  the 
animal  or  animals,  whereof  possession  is  so  demanded,  and 
without  paying  any  other  sum,  specified  in  the  last 
section. 

§  3099.  The  owner  of  an  animal,  seized  in  consequence 
of  a  wilful  act  specified  in  the  last  section,  may  recover, 
in  an  action  against  the  person  who  committed  it,  all 
damages  sustained  by  him,  in  consequence  thereof,  includ- 
ing the  siun  paid  in  order  to  recover  possession  of  the 
animal,  as  prescribed  in  the  last  section  ;  and,  in  addition 
thereto,  the  sum  of  twenty  dollars  for  each  animal  seized, 

§3100.  Where  the  possession  of  an  animal  has  been 
delivered,  as  prescribed  in  the  la^^t  section  but  one,  an  ac- 
tion may  also  be  maintained,  by  the  petitioner  in  the 
q)ecial  proceeding  before  the  justice,  against  the  person  who 
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committed  the  wilful  act,  to  recover,  in  addition  to  all  other 
damages  sustained  by  the  plaintiff  in  cousequence  of  the 
wilf  ulact,  all  sums,  to  which  the  plaintiff  would  have  been 
entitled  out  of  the  proceeds  of  the  sale,  as  prescribed  in  sec 
tion  three  thousana  and  ninetv-twoof  this  act,  other  than 
the  compensation  paid  for  the  care  and  keeping  of  the 
animal.  In  the  like  case,  if  the  petitioner  is  a  pnvate  person, 
the  officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the 
benefit  of  the  poor,  as  prescribed  in  section  two  thousand 
eight  hundred  and  seventy-five  of  this  act,  may  maintain  an 
action  against  the  person,  who  committed  the  wilful  act,  to 
recover  the  penalties  to  which  the  plaintiff  would  have  been 
entitled,  out  of  the  proceeds  of  the  sale,  as  prescribed  in  that 
subdivision.  Neither  of  the  actions  specified  in  this  or  the 
last  section  is  affected  by  the  pendency  of,  or  the  recovery 
of  judgment  in,  either  of  the  others. 

^  8 1 0 1  •  A  person,  entitled  to  demand  the  possession  of  an 
ammal,  as  prescribed  in  section  three  thousand  and  ninety- 
seven  of  this  act,  who  did  not  appear  upon  the  return  of  the 
precept,  or  upon  the  trial,  ma^  file,  with  the  justice,  a 
written  demand  of  the  possession,  at  any  time  after  the 
final  order,  and  not  less  than  three  days  before  the  time 
appointed  for  the  sale  ;  and,  thereupon,  he  is  entitled  to  the 
possession,  upon  complying  with  the  following  terms : 

1.  He  must  f  umi^,  by  affidavit  or  other  competent  evi- 
dence, a  sufficient  excuse,  to  the  satisfaction  of  the  justice, 
for  his  failure  to  appear. 

2.  He  must,  in  all  respects,  comply  with  the  provisions 
of  section  three  thousand  and  ninety  seven  of  this  act  ; 
except  that  it  is  necessary  for  him  to  p&^  only  one  half  of 
the  justice's  fee,  as  prescribed  in  subdivision  second  of  that 
section  ;  and  one  half  of  the  fees  payable  to  the  petitioner, 
for  the  seizure  of  each  animal,  as  prescribed  in  subdivision 
third  of  section  three  thousand  and  ninety-two  of  this  act 

§  8102.  Where  a  demand  for  the  return  of  the  posses-* 
sion  of  an  animal  is  filed,  as  prescribed  in  either  of  the  last 
five  sections,  the  justice  must,  at  the  request  of  either  party 
thereto,  make,  and  enter  in  his  minutes,  an  order  determin- 
ing the  same.  An  appeal  from  such  an  order  may  be  taken 
to  the  county  court,  by  the  person  making  the  demand,  or 
by  either  party  to  the  special  proceeding,  at  any  time  before 
the  final  order  in  the  special  proceeding  is  made ;  and  each 
person  or  party  so  entitled  to  appeal,  must  be  made  a  re- 
spondent upon  an  appeal  taken  by  one  of  the  others.  Tlie 
apoeal  must  be  taken  in  like  manner,  as  an  appeal  from  a 
judgment  of  the  justice  in  an  action  to  recover  a  chattel ; 
and  the  proceeding  thereupon  are  the  same,  except  as  oth- 
erwise prescribed  m  the  next  section. 

§  8108.  An  appeal  from  an  order,  specified  in  the  last 
section,  is  not  effectual  for  any  purpose,  imless  the  appellant 
procures  from  the  county  judge  an  order,  directing  a  stay  of 
the  proceedings  upon  the  petition,  and  a  stay  of  the  execu* 
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Hon  of  the  order  appealed  from,  and  files  it  with  the  justice, 
-withhi  ^e  time  allowed  for  the  appeal.  The  order  may  be 
granted  or  refused,  in  the  discretion  of  the  county  judge,  or 
granted  apon  such  terms,  as  to  security  or  otherwise,  as  he 
thinks  proper ;  and  it  may  be  vacated  or  modified,  either 
absolutely,  or  unless  further  security  is  given,  in  his  discre- 
tion. 

§  81 04*  Within  ten  days  after  a  final  order  upon  a 
petition  is  made,  as  prescribed  in  this  title,  an  appeal  there* 
nrom  may  be  taken  by  the  petitioner,  or  by  the  person 
answering,  in  like  manner  as  an  appeal  from  a  judgment  of 
the  justice  in  an  action  to  recover  a  sum  of  money,  equal  to 
the  value  of  the  animal  or  animals,  and  the  proceedings 
thereupon  are  the  same,  except  as  otherwise  prescribed  m 
the  next  section. 

§  8 105,  An  appeal  from  a  final  order,  taken,  as  pre- 
scribed in  the  last  section,  by  the  person  answering,  is  not 
effectual  for  any  purpose,  unless  the  appellant  files,  with 
the  notice  of  appeal,  an  order  of  the  countv  judge,  or,  if 
he  is  absent  from  the  coimty,  of  a  justice  of  the  supreme 
court,  reciting  that  the  appeal  has  been  perfected,  and  that 
security  has  been  given  thereupon,  as  prescribed  in  this 
section,  and  directing  a  stay  of  proceeding  lipon  the  final 
order  appealed  from,  and  that  the  possession  of  the  animal 
or  animals  seized  be  delivered  to  the  appellant.  The  order 
can  be  made,  only  where  an  undertaking  is  given  by  the 
appellant,  as  required  for  the  purpose  of  perfecting  an 
appeal  from  a  judgment,  and  staying  the  execution  thereof ; 
and  also  an  undertaking,  in  the  same  or  another  instru- 
ment, to  the  effect  that,  if  the  final  order  appealed  from  is 
afllrmed,  or  if  the  appeal  is  dismissed,  the  appellant  will 
pay  all  sums  which  the  justice  awards  against  him,  upon 
the  hearing,  after  the  determination  of  the  appeal,  as  pre- 
scribed in  the  next  section,  not  exceeding  a  sum  specified 
therein ;  which  must  be,  at  least,  twice  the  amount  of  all 
the  sums,  which  might  be  deducted  from  the  proceeds  of 
the  sale,  as  prescribed  in  section  three  thousand  and  ninety- 
two  of  this  act.  The  sum  must  be  fixed,  and  the  under- 
taking must  be  approved,  by  the  judge  who  grants  the 
order.  Upon  filing  the  order  with  the  justice,  the  appellant 
is  forthwith  entitled  to  the  possession  of  the  animal  or 
animals  seized. 

§  8106.  If  the  final  order  appealed  from  is  affirmed, 
upon  an  appeal  taken  by  the  person  answering,  the  county- 
court  must  appoint  a  time  and  place,  at  which  the  justice 
must  fix  the  sums  payable  by  the  appellant,  pursuant  to 
his  undertaking.  Tbci  justice  may  adjourn  the  hearing  to 
another  place,  and  to  another  time,  not  exceeding  three 
days  after  the  time  so  appointed.  The  justice  must  fix  the 
sums  so  payable,  as  if  a  warrant  for  the  sale  of  the  animals 
seized  had  been  returned,  and  the  proceeds  thereof  paid  to 
him  by  the  constable,  as  prescribed  in  section  three  thou- 
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sand  and  ninety-two  of  this  act.  The  undertaking  upon  the 
appeal  enures  to  the  benefit  of  each  officer,  to  whom  any 
sum  is  payable,  as  prescribed  in  that  section  ;  and  with 
respect  to  any  of  those  sums,  the  respondent  is  a  trustee  for 
the  officer  entitled  thereto. 

§  8107.  Where  an  animal  is  seized,  upon  the  ground 
that  it  was  running  at  large,  or  was  being  herded  or  past- 
ured, or  was  trespassing,  contrary  to  the  provisions  of  this 
title  ;  and  the  officer  or  other  person  making  the  seizure, 
immediately  files  his  petition,  and  diligently  prosc»cutestbt 
same,  as  prescribed  in  this  tille ;  an  action  to  recover  the 
animal  so  seized,  or  to  recover  damages  for  the  seizure,  or 
for  any  act  subsequent  thereto,  must  be  commenced  within 
one  year  after  the  cause  of  action  accrues. 

§  3108*  A  person,  to  whom  the  precept  was  directed  by 
his  name,  and  who  was  personally  served  therewith,  or  a 
person  who  has  appeared  and  answered  in  the  special  pro- 
ceeding, or  demanded  the  return  of  any  animal  seized,  can- 
not mamtain  an  action  against  the  officer  or  other  person 
seizing  an  animal,  or  a  person  acting  by  his  command,  or 
in  his  aid,  in  a  case  specified  in  the  last  section.  But,  ex- 
cept as  specified  in  this  section,  the  owner  of  an  animal 
seized  or  detained,  under  color  of  any  provision  of  this 
title,  may  maintain  an  action  to  recover  the  animal,  or  its 
value,  or  damages  for  the  seizure  or  detention,  or  for  any 
imlawf ul  act  subsequent  thereto,  rf ,  in  fact,  the  animal  was 
not,  at  the  time  of  the  seizure,  running  at  large,  or  being 
herded  or  pastured,  or  trespassing,  as  the  case  may  be,  as 
fipecified  in  the  foregoing  provisions  of  this  title. 

§8109.  For  the  purpose  of  determining  the  damage 
sustained  bv  the  petitioner,  where  two  or  more  animals  are 
found  simultaneously  trespassing  upon  real  property,  owned 
or  occupied  by  him,  all  the  damage  done  by  all  the  animals 
seized,  is  to  be  regarded  as  done  by  them  jointly  ;  and  the 
petitioner's  remedy  therefor  is  entire,  and  must  be  enforced 
against  all  the  animals,  and  the  proceeds  of  the  sale  thereof. 
Where  different  persons,  who  ai-e  known,  own  different 
animals  seized,  the  precept  must  be  directed  to  all  of  them 
by  their  names.  If  one  or  more  of  the  owners  are  known, 
and  the  others  are  unknown,  and  cannot  be  ascertained 
with  reasonable  diligence,  the  precept  must  be  directed  to 
each  known  owner,  by  his  name,  and,  also  generally  to  all 
persons  having  an  interest  in  those  animals,  the  owners  of 
which  are  unknown.  In  a  case  specified  in  this  section,  a 
demand  of  the  possession  of  an  animal  seized  cannot  be 
made,  as  prescribed  in  section  three  thousand  and  ninety- 
seven  or  three  thousand  one  hundred  and  one  of  this  act, 
tmless  it  is  made  with  respect  to  all  the  animals  seized,  and 
by  persons  entitled  to  the  posseasion  of  all  of  them.  But  a 
separate  demand  may  be  made,  as  i^rescribed  in  section 
three  thousand  and  ninety -eight  of  this  act,  b^  each  owner 
of  one  or  more  animals  seized ;  in  which  case^  if  possession 
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is  delivered  to  him,  as  prescribed  in  that  section,  the  peti- 
tioner's remedy  for  his  damages  is  the  same,  with  respect  to 
the  animal  or  animals,  of  which  possession  is  not  so  de- 
livered, and  asainst  the  proceeds  of  the  sale  thereof,  as  if 
those,  whereof  possession  is  so  delivered  had  not  been  tres- 
passing upon  the  property. 

I  3110.  Where  the  petitioner  does  not  allege,  that  the 
animals  seized  were  trespassing  upon  real  property  owned 
or  occupied  by  him,  and  different  persons  own  different 
animals  seized,  a  separate  special  proceeding  may  be  insti- 
tuted, as  prescribed  in  this  title,  against  each  owner,  or 
against  any  two  or  more  owners,  with  respect  to  the  animals 
owned  by  him  or  them.  Or  the  proceedings  may  be  taken 
against  all  the  owners  jointly  ;  in  which  case,  each  person 
to  whom  the  precept  is  directed  by  his  name,  and  each 
person  having  an  interest  in  an  animal  seized,  has  the  same 
right  to  demand  the  possession  of  the  animal  owned  by 
him,  and  the  same  right  to  answer  separately,  as  if  the 
special  proceeding  was  against  him  separately ;  and  the 
final  order  may  be  in  favor  of  one  or  more  of  the  persons 
so  answering,  with  respect  to  tlie  animal  or  animals  owned 
by  him  or  tliem,  and  for  his  or  their  costs ;  and  against  the 
remainder  of  the  persons  answering,  or  to  whom  the  pre- 
cept was  directed,  or  for  the  sale  ol  the  remainder  of  the 
animals,  in  like  manner,  as  if  the  former  persons  had  not  * 
answered,  or  had  not  been  named  in  the  precept.  But  the 
person,  first  making  a  demand  of  the  posf^ession  of  any 
animal  seized,  must  pay  all  the  costs  to  the  time  of  the  de- 
mand ;  and  a  person,  subsequently  making  a  demand,  is 
excused  from  the  puyment  of  any  costs,  except  those  which 
have  accrued  since  the  former  demand. 

§3111.  Where  proceedinirs  are  taken  jointly  against 
different  persons,  who  own  different  animals  seized,  as  pre- 
scrilied  in  either  of  the  last  two  sections,  the  surplus,  re- 
maining in  the  justice's  hands,  must  be  distributed  between 
them,  in  proportion  to  the  value  of  the  animals  owned  by 
each,  to  be  determined  by  the  justice.  Any  owner  may 
claim  separately  his  proportion  of  the  surplus  ;  and  sections 
three  thousimcf  and  ninety-tliree  and  three  thousand  and 
ninety-four  of  this  act  apply  to  a  claim  made,  and  to  the 
disposition  of  Uie  surplus  arising,  as  prescribed  in  this  sec- 
tion. 

§  3118.  Where  two  or  more  persons,  or  an  officer  and 
a  private  person,  are  authorized,  by  this  title,  to  bring  an 
action,  or  to  seize  an  animal,  and  take  the  proceedings  pre- 
scribed in  this  title  for  t lie  disposition  thereof,  the  com- 
mencement of  jiu  action,  or  the  seizure  of  the  animal,  by 
either  of  them,  mpersedes  the  right  of  any  of  the  others  to 
bring  such  an  action,  or  to  make  such  a  seizure,  with  re- 
spect to  the  animal  seized,  or  in  (iue>tiou  in  the  action.  But 
the  justice  may,  in  his  discretion,  allow  an  officer  or  other 
I)erson,  who  is  interested  in  the  recovery,  or  in  the  applica- 
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tion  of  the  proceeds  of  the  sale,  to  appear  in  the  net  ion  or 
special  proceeding,  for  the  purpose  of  protecting  bis  inter- 
est, and  to  take  such  part  in  the  proceedings  therein,  as  the 
justice  thinks  proper. 

§  81 18.  Where  a  seizure  is  made  by  a  private  person,  as 
prescribed  in  this  title,  and  the  posbession  of  an  animal 
seized  is  abandoned  by  him,  without  filing  a  petition  ;  or 
where  an  action,  brought  by  a  private  person,  as  prescribed 
in  this  title,  is  settled  or  discontinued  by  the  plaintifT;  the 
ofiicer,  to  whom  a  penalty  is  payable,  as  prescribed  in  sec- 
tion three  thousand  and  eighty-three  of  this  act,  or  in  sub- 
division fourth  of  section  Uiree  thousand  and  ninety-two  of 
this  act,  may,  imless  he  has  assented  to  the  abandonment, 
settlement,  or  discontinuance,  maintain  an  action  against 
the  owner  of  the  animal  in  question,  to  recover  the  penalty 
so  payable  to  him;  and,  upon  proof  of  the  facts,  which 
would  have  entitled  the  plaintiff  in  the  former  action,  or 
the  petitioner  in  the  special  proceeding,  to  recover,  he  is  en- 
titled to  judgment  accordingly. 

§  81 14.  When  a  person  is,  at  the  time  of  the  seizure, 
entitled  to  the  possession  of  an  animal,  as  against  the  gen- 
eral owner  thereof,  by  virtue  of  a  special  property  therein, 
he  is  deemed,  for  all  the  purposes  of  this  title,  the  owner 
thereof. 

§  81 16,  The  duly  authorized  agent  of  the  owner  or  per- 
son entitled  to  the  possession  of  an  animal,  as  specified  in 
the  last  section,  may,  in  his  own  name,  answer,  make  any 
demand,  or  take  any  other  proceeding,  which  the  owner 
or  person  so  entitled  may  take,  as  prescribed  in  this  title. 

TITLE  XL 

Provisions  speeiaUp  relating  to  courts  of  justices  of  the  peace 
in  the  cUy  of  Brooklyn.* 

I  8116.  JoBtice  in  lixtta  district       %  8136.  Common  council  to  denig- 
muBt  be  an  attorney.  nate  attendants,  etc. 

8117.  Jaeticee'    jariediction  in  8196.  When  plaintiff  maj  ecrre 

Broolclyn  extended.  complaint    with     »nm- 

8118.  JoBtices  to  receive  aala-  m  o  n  s ;      proceeding 

ries  in  lieu  of  fees  ;  to  thereopon. 

account  and  pay  over  8187.  Jury    trial ;    when   and 

fees  monthly.  how  demanded. 

8119.  Clerk  ;   how    appointed ;  8198.  Setting  aside    default, 

salary :  bond.  etc. 

3190.  Duties  of  clerk.  8199.  Additional  costs  upon  re- 

8121.  Interpreter  for  police  covery  of  $100. 

court,  and  for  first,  sec-  8180.  Id. ;  when  defendant  re- 

ond,  and  third  districts.  covers  judgment. 

8199.  Id. ;   for  fourth  and  fifth  8131.  Costs  in  action  by  work- 

districts.  ing  woman. 

8198.  Id. ;  for  sixth  district  8188.  Costs  upon  adjonmm^it. 

8194.  Common    council    may  8188.  Application    of    other 

appoint  additional  in-  proyisions.    Holding 

terpreters.  court  open. 

§  81 16.  A  person  shall  not  hold  the  office  of  Justice  of 
the  peace  for  the  sixth  judicial  district  of  the  city  of  Brook- 

•  See  note  to  $  3215. 
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Iju,  unless  he  has  been  regularly  admitted  to  practice  as  an 
attorney  and  counsellor  at  law,  in  the  courts  of  record  of 
the  State. 

§  8117,  In  addition  to  the  Jurisdiction  conferred  gen* 
erally  by  law,  upon  justices  of  tbe  peace,  each  justice 
at  the  peace  of  the  dty  of  Brooklyn*  has  dril  jurisdio* 
tion,  as  prescribed  in  subdivisions  first,  second,  third, 
fourth,  and  seventh  of  section  two  thousand  eight 
hundred  and  sixtT-two  of  this  act,  wbere  the  sum 
claimed,  or  the  value  of  a  chattel,  or  of  all  the  chattels 
claimed,  together  with  the  damages  claimed,  if  any  does 
not  exceed  two  hundred  and  fifty  dollars. 

§8118.  In  an  action  or  a  special  proceeding  before  ft 
justioe  of  the  peace  of  the  oity  of  Brooklyn,  *  costs  must  be 
awarded  and  collected,  as  in  a  like  action  or  special  pro- 
ceeding before  another  justice ;  but  the  justice  shall  not 
retain,  to  his  own  use,  any  costs,  or  any  fee,  or  other  re- 
ward for  his  services,  except  in  a  special  proceeding,  insti- 
tuted as  prescribed  in  title  second  of  chapter  seventeenth  of 
this  act.  £ach  of  those  justices  must,  between  the  first 
and  the  tenth  days  of  each  month,  render  to  tbe  comptrol- 
ler of  that  city  an  accoimt,  verified  by  his  oath,  of  all  costs, 
fees,  fines,  penalties,  and  other  money,  collected  or  received 
by  him,  by  virtue  of  his  office,  during  the  preceding 
month  ;  except  for  damages  awarded,  or  costs  actually  paid 
to  a  party  to  a  civil  action,  or  special  proceeding;  costs, 
actually  paid  to  another  officer,  in  such  an  action  or  special 
proceeding ;  and  such  fees,  as  the  lustice  is  entitled  to  re- 
tain to  his  own  use,  as  prescribed  in  this  section.  The 
justice  must  pay  to  the  comptroller,  at  the  time  of  so 
rendering  his  account,  the  full  amount  of  the  money  so  ac- 
counted for.  Each  of  those  justices  is  entitled,  in  lieu  of 
all  fees  and  perquisites,  other  than  the  fees  which  he  is  so 
entitled  to  retain,  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  law. 

§  8119.  Each  iostice  of  tbe  peace  of  the  dty  of  Brooklyn* 
has  a  clerk,  who  is  nominated  by  the  justice,  and  appointed 
by  him,  subject  to  confirmation  by  the  common  council  of 
that  citv;  and  may  be  removed  by  the  justice  at  his  pleas- 
ure. Each  clerk  is  entitled,  in  lieu  of  all  fees  ana  per- 
quisites, to  an  annual  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law.  Each  clerk,  before  entering. upon  the 
duties  of  his  office,  must  execute  to  the  city  of  Brooklyn, 
and  file  in  the  city  clerk's  office,  a  bond,  in  the  penalty  of 
two  thousand  dollars,  with  at  least  two  sureties,  approved 
by  a  "justice  of  the  supreme  court,  residing  in  the  second 
judicial  district;  conditioned  for  the  faithful  performance 
of  his  duties  as  clerk,  and  for  the  accoimting  lor,  and  pay* 
ing  over,  as  directed  by  law,  of  all  money  received  by  him 
as  clerk.  Any  paper,  which,  elsewhere,  must  or  may  be 
filed  with  a  justice  of  the  peace,  must  or  may,  in  the  city 
of  Brooklyn,  be  filed  with  the  clerk  of  the  proper  justice. 

•  See  note  to  8  3215. 
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§  8180.  Each  clerk  of  a  Justice  of  the  peace  of  the  citr 
of  Brooklyn*  must,  under  the  direoticn  of  the  justice,  per- 
form the  following  dunes : 

1.  He  must  keep  the  docket-book,  required  to  be  kept  by 
a  justice  of  the  peace,  as  prescribed  in  sections  three 
thousand  one  hundred  and  forty,  three  thousand  odp 
hundred  and  forty-one,  and  three  thousand  one  huudrtJ 
and  forty-two  of  this  act. 

2.  He  must  file,  carefully  preserve,  and  deliver  to  hia  suc- 
cessor in  office,  every  paper,  delivered  to  him  to  be  filed,  u?* 
prescribed  in  the  last  Bection. 

8.  He  must  certify  and  furnish,  upon  request,  and  pay- 
ment of  the  fees  prescribed  by  law  therefor,  a  transcript  of 
any  judgment  rendered  by  the  justice,  or  a  copy  of  any 
record  or  paper,  in  his  possession  as  clerk.  A  transcript  or 
copy  so  certified,  has  the  same  effect,  and  must  be  received 
in  evidence  in  like  manner,  as  if  it  was  certified  by  the 
justice,  by  or  before  whom  the  judgment  was  rendered,  or 
the  proceeding  was  taken. 

4.  Upon  the  request  of  a  i)erson  entitled  thereto,  he  must 
issue,  in  like  manner  and  with  like  effect  as  the  justice 
might  issue  the  same,  a  summons  in  a  civil  action  brought 
before  the  justice  ;  or  a  subpoena  in  such  an  action,  or  in  a 
civil  special  proceeding  brought  before  the  justice ;  or  an 
execution  against  property,  upon  a  judgment  rendered  by 
the  justice. 

5.  If  the  justice  is  absent,  upon  the  return  of  a  mandate 
in  a  civil  action  or  special  proceeding,  or  at  the  time  and 
place  to  which  the  trial  or  hearing  is  adjourned,  and  the 
case  is  not  one,  where  it  is  speciallyprescribed  by  law,  that, 
if  the  justice  is  absent,  another  justice  of  the  same  city  must 
take  cognizance  thereof,  the  clerk  may,  and  upon  the  ap- 
plication of  either  party,  he  must,  adjourn  the  cause  from 
time  to  time,  until  the  justice  attends ;  and  thereupon  the 
action  or  special  proceeaing  does  not  abate,  in  consequence 
of  the  justice's  absence.  But  the  cause  shall  not  be  so  ad- 
joumea,  for  a  longer  period  than  six  days,  at  one  time  ex. 
cept  with  the  consent  of  both  parties. 

6.  He  must  account  for,  under  oath,  and  pay  to  the 
comptroller  of  the  city  of  Brooklyn,  between  the  first  and 
the  tenth  days  of  each  month,  all  fees,  fines,  penalties,  and 
other  money,  collected  or  received  by  him  as  clerk,  diuing 
the  preceding  month ;  except  as  specified  in  section  three 
thousand  one  himdred  and  eighteen  of  this  act,  with  respect 
to  the  account  to  be  rendered  by  the  justice. 

7.  He  must  perform  such  other  duties,  not  inconaistent 
with  this  act,  as  are  required  of  him  by  the  justice. 

§  3121.  There  is  an  interpreter  for  the  police  court  of 
the  city  of  Brooklyn*,  nnd  the  justices'  courts  of  the  first, 
second,  and  third  districts  of  that  city,*  who  is  appointed, 
and  may  be  removed  at  pleasure,  by  the  justices  of  those 
courts,  or  a  majority  of  them.  He  is  entitled  to  an  annual 
salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

.•0M  note  to  18216.  ^         , 
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§  3122.  There  is  an  interpreter  for  the  justices'  courts 

of  tno  i-v.urtii  uu<l  tit(li  (lintricts  of  the  city  of  Brooklyn,* 
V-  !>'>  i-;  np;)  j  te  I,  tui  I  may  bo  r-  ri'>-(  .1  at  }>k'asure,  by  the 
ju>  i  (s  uf  tliC  pel-  0  uf  those  di-'^iviM.  lie  is  entitled  to 
an  au.uial  >  ilary,  tixed  and  to  be  paid  as  preicribed  bylaw. 

ti  3123.  Tliere  is  an  interpreter  f^r  the  justice's  court  of 
the  sixtli  district  of  the  city  of  Brooklyn,*  who  is  appointed 
by  i!!e  jus: ice  of  the  pe-iee  of  that  distriet,  subject  tocon- 
firnij  ion  by  the  coumion  council,  and  may  be  removed  by 
tlKit  j:i  {i  e^  at  Ids  plci-iire.  lie  is  entititd  to  an  annual 
Bulary,  lixtd  and  to  be  paivl  as  prescribed  by  law. 

^  3^24.  The  common  council  of  the  city  of  Brooklyn 
may,  win 're  it  deems  it  necessary,  upon  the  rc(iuest  of  a 
iu-tirc,  appoint  one  or  more  interpreters  for  justices'  courts 
in  lliat  ciiy,  in  addition  to  those  provided  for  in  the  last 
thre^  sections  ;  fix  tlicir  salaries  ;  and  prescribe  the  court  or 
c;nirls  which  they  must  alien;!.  An  oftieer,  so  appointed, 
may  be  removed  by  the  common  council,  for  cause. 

^3125.  The  common  council  of  the  city  of  Brooklyn 
miy  d^'stKnate  one  or  more  policemen,  or  constables,  to 
attend  eieh  of  the  justices'  courts  in  that  city.*  The  com- 
mon council  may,  hy  ordinance  or  o'herwise,  fix  and  define 
tlieir  duties  in  and  about  those  courts,  and  may  allow  them 
s!U'h  conip''usation,  in  lieu  of  all  fees  and  perquisites,  as  h 
deems  i)ioper. 

§  3123.  Tn  an  notion  broup:ljt  in  a  justice's  court  of  the  SSlS46,i848, 
city  of  Brooklyn,*  to  recover  upon  or  for  the  breach  of  a?^"?**^^*;^ 

A.  i.  •  ^•      -I     J.1  1     •     L-re  "  Ml80.  146, 

Contract  exi)re-s  or  nrtplied,  the  plaintill  may  serve  upon  ^^^ 
the  defendant,  ^vith  the  summon^,  and  in  like  manner,  a 
C(»oy  of  awnttcn  complaint,  verified  in  like  manner  as  a 
ve:i:ied  pl<"M]in^  in  the  supreme  court.  In  tliat  case,  unless 
the  deteuda.t,  Upon  the  return  of  the  sumin..ns  ;  or,  if  the 
cause  has  I  een  adjourned  ])y  the  clerk,  as  pieserihed  in  sub- 
division tifih  of  section  three  thousand  one  hundred  and 
tweiity  of  this  act,  at  the  time  to  which  it  was  adjourned  ; 
filvsa  written  an-wer,  veii/ied  in  like  manner,  denying  one 
or  more  ma(<:ial  allii^ations,  or,  generally,  each  allega- 
tion of  the  Complaint,  or  setting  forth  new  matter,  con- 
stiiulinii;  one  or  more  defences  or  coimterclaims, 
the  j;:^t'ce  must  render  judgment  in  favor  of 
the  plaintiff,  for  the  nun  claiuicd  in  the  complaint, 
"with  CO  u,  Avithout  puttinjr  tlie  plaintiff  to  any  proof.  The 
piovi.i.dis  of  V>U  secfion  apply,  where  the  action  is  against 
two  or  m  >ro  dcleii'l  mts  jointly  indebted,  antl  the  summons 
and  a  c  py  of  tii  i  coniplaint  are  served  upon  one  or  more, 
but  not  u  >on  all  of  th'in  ;  in  winch  ca<e,  judgment  may  be 
taken,  as  prescrilh  d  in  this  section,  asrainst  all  the  defend- 
a'!is,  in  like  manner  and  with  like  elTect,  as  a  judgment 
tak''!i  as  prescribed  in  section  three  thousand  and  twenty 
of  tliis  act, 

^3127.  In  an  action  in  a  justice's  court  of  the  city  of 
Brooklyn,*  a  tri d  by  jury  is  waived,  unless  a  party  de- 

»  See  note  to  §  3215. 
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mands  it,  at  the  time  when  an  issue  of  fact  is  joined,  and 
at  the  same  time  deposits,  with  the  clerk,  one  dollar  and 
fifty  cents,  foi  the  jurors'  fees,  and  also  one  dollar  and 
twenty-five  cents,  for  the  officer's  fees  for  notifying  the 
iurors,  and  taking  charge  of  the  jury.  Where  a  jury  trial 
is  so  demanded,  the  trial  may  be  adjourned  until  a  time 
fixed  for  the  return  of  the  venh^ 

§  812S-  A  justice  of  the  peace  of  the  city  of  Brooklyn* 
may,  in  his  discretion,  at  any  time  within  twenty  days  after 
a  judgment  hiis  been  rendered  bv  him,  upon  the  defend- 
ant's default  in  appearing  upon  the  return  of  the  summons, 
or  at  the  trial ;  and  upon  such  reasonable  notice  to  the 
plaintiff,  or  his  attorney,  as  the  justice  thinks  proper,  make 
an  order,  opening  the  default ;  allowing  the  defendant  to 
appear  and  defend  the  action ;  and  setting  aside  the  judg- 
ment, or  staying  proceedings  thereon.  The  justice  may,  m 
his  discretion,  impose,  as  a  condition  of  making  such  an 
order,  the  payment  by  the  defendant  to  the  plaintiff  of  a 
fixed  sum,  not  exceeding  ten  dollars  as  costs.  He  may  also 
require  the  defendant  to  give  an  undertaking  to  the  plain- 
tiff, in  a  sum  fixed  by  the  justice,  with  one  ormoresurtties, 
to  the  effect  that  the  defendant  will  pay  the  amount  of  any 
judgment,  that  may  be  /'endered  against  him  in  the  action. 
The  justice  may  also  direct  that  the  judgment,  and  a  levy, 
if  any,  made  by  virtue  of  an  execution  ibsued  thereupon, 
stand  as  security  for  any  judgment,  which  the  plaintiff  may 
ultimately  recover  before  him. 

«9  Hun,  IM.  §  8189.  In  an  action  brought  in  a  justice's  court  of  the 
city  of  Brooklyn,*  where  the  plaintiff,  or  a  defend>int  inter* 
posing  a  counterclaim,  recovers  a  judgment  for  one  hun- 
dred dollars  or  more,  the  prevailing  parly,  if  he  is  entitled 
to  costs  in  the  action,  recovers  the  following  sums  as  costs, 
in  addition  to  the  costs  allowed  by  title  ninth  of  this 
chapter : 

1.  Where  the  adverse  party  fails  to  appear  upon  the  re- 
turn of  the  summons,  or  at  the  trial,  seven  dollars. 

2   Where  a  trial  ic  had,  twelve  dollars. 

§8180.  A  defendant,  who  recovers  Judgment  in  an  ac- 
tion in  a  jnstioe'B  court  of  the  city  of  Brooklyn,*  wherein  the 
complaint  demands  judgment  for  one  hundred  dollars  or 
more,  or  the  recovery  of  one  or  more  chattels,  the  value  of 
which,  as  stated  in  the  complaint,  together  with  the  dam- 
ages claimed,  if  any,  is  one  hundred  dollars  or  more,  re- 
covers the  following  sums  as  costs,  in  addition  to  the  costs 
allowed  by  title  ninth  of  this  chapter : 

1.  If  the  judgment  was  rendered  without  a  trial,  seven 
dollars. 

2  If  the  judgment  was  rendered  after  a  trial,  ten 
dollars. 

But  this  section  does  not  apply  to  a  case,  where  the  de- 
fendant is  entitled  to  Ihv  costs  specified  in  the  last  section 

•  See  note  to  J  3216. 
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§  8181.  \^Am'd  1890.]  In  an  action  brought  in  a  Justice's  S  1424,  Ck» 
coart  of  the  city  of  Brooklyn*  to  recover  a  sam  of  money j***^  ^^^ 
for  wages  earned  by  a  female  employe  other  than  a  domes- 
tic servant,  or  for  material  furnished  by  such  employe  in 
the  course  of  her  employment,  or  in  or  about  the  subject- 
matter  thereof,  or  for  both,  the  plaintiff,  if  entitled  to  costs, 
recovers  the  sum  of  ten  dollars  as  costs  in  addition 
to  the  costs  allowed  by  title  ninth  of  this  chapter, 
unless  the  amount  of  damages  recovered  is  less 
than  ten  dollars,  in  which  case  the  plaintiff 
recovers  the  sum  of  five  dollars  as  such  additional  costs. 
Where  the  employ^  is  the  plaintiff  in  such  an  action  she 
is  entitled,  upon  a  settlement  thereof,  to  the  full  amount  of 
costs  which  she  would  have  recovered  if  judgment  had  been 
rendered  in  her  favor  for  the  sum  received  bjr  her  upon  the 
settlement.  In  such  action  brought  in  said  court,  if  the 
plaintiff  recover  a  judgment  for  a  sum  not  exceeding  fifty 
dollars,  exclusive  of  costs,  no  property  of  the  defendant 
shall  be  exempt  from  levy  and  sale,  by  virtue  of  an  execu- 
tion a^inst  property  issued  thereupon ;  and,  if  such  an 
execution  is  returned  wholly  or  partly  unsatisfied,  the  clerk 
must,  upon  the  application  of  the  plaintiff,  issue  an  execu- 
tion a^nst  the  person  of  the  defendant  for  the  sum 
remaining  uncollected.  A  defendant  arrested  by  virtue  of 
an  execution  so  issued  against  his  person,  must  be  actually 
confined  in  the  jail  and  is  not  entitled  to  the  liberties 
thereof ;  but  he  must  be  discharged  after  having  been  so 
confined  fifteen  days.  After  his  discharge  an  execution 
against  his  person  cannot  be  again  issued  upon  the  judg- 
ment, but  the  judgment  creditor  may  enforce  the  judgment 
against  property  as  if  the  execution,  from  which  the  judg- 
ment debtor  is  discharged,  had  been  returned  vnthout  Ids 
being  taken. 

§  dl88«  Where  an  application  is  mode  for  a  second  or 
subsequent  adjournment  of  the  trial  of  an  action,  brought 
in  a  jastica's  court  of  the  city  of  Brooklyn,*  after  it  has  been 
once  adjourned,  the  justice  may,  in  his  discretion,  require 
payment  to  the  adverse  party  of  a  sum,  not  exceeding  five 
dollars,  besides  disbursements,  as  a  condition  of  granting  the 
application. 

§  8188.  Each  justice  of  the  peace  of  the  city  of  Brook- 
)Iyn*  is  a  .justice  of  the  peace  of  Kings  county ;  and  •ach 
provision  of  this  act,  relating  to  the  proceedings  before  a 
justice  of  the  peace  of  a  town,  applies  to  the  proceedings 
before  a  justice  of  the  peace  of  that  city,  except  as  other- 
wise specially  prescrioed  in  this  title.  Each  of  those 
justices  must  hold  his  court  open,  from  nine  o'clock  in  the 
morning,  until  three  o'clock  in  the  afternoon 
See  note  to  g  321f . 
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TITLE  XII. 
Mucdlamoas  Pn/tisioiis. 

^  8134.  Mode    of  applintion    of       §  3147.  DHi very  ;  howronipeTkxi 

certain     provit'ioiia    of  8US.  Entries  to  bo  evidence, 

this  uct.  8149.  Justice  to  iumish  copk-i 

8135.  General  i  eqoisites  of  man-  « »f  pa j*iirs, 

datoH.  3150.  TnuH*  r  of  action   when 

8186.  Bcward  to  cont'table  for-  jiij»iice'8  teini    expirt-, 

biddeu.  etc. 

8137.  Justice  or  con'j^nble  not  3151.  Id.;  wheu  juj?tice  Is  a  wit- 
to  buy  claim,  cLc.  iie-s. 

3188.  Penally"!  815-J.  ProcccdimrKupon  tran*»f<-r. 

S189.  Yiojaifon  of  preceding  pec-  31j3.  Penally    for    uoc    j»uT.m2 
lioii'^     a     dclcmo      to  (vermone^v. 

action.  81.'34.  Action    on    jad;^nieiit   of 

8140,  8141.  Docket-book  to  be  justice. 

kept  by  ju.-^ti(e  ;  entriirt  3155.  Id.;   proof  of  jud«;racnt, 

thlTcill.  cc, 

3112.  Index  lo  docket-book.  3156.  Kx- rntion  of  rnandale  by 

3143.  PajH^rs  i<»  l»<-  Jil»'d.  j>iiva'(-  person. 

8144.  Dtpct^ittf  books  and  pa-  3157.  Con.  t.iule  to  execute  mac- 

pcrsuiih  town  or  ciiy  dalc-^  in  pers-on. 

clerk.  '  3158.  Sberitl  to  act  where  exe- 

8145.  Cert  licate  in  docket-book  cution  of  maudate  i>  it- 

(icpofittd.  eisted. 

3146.  Town  or  city  clerk  to  de- 
mand book'^,  (•('•  .  upon 
death,  etc.,  of  jusuce. 

§  3134.  Where  a  provision  of  this  aci,  not  contained  in 
this  chapter,  is  mule  upplie  .hie  to  pr.tef ocliugs  before  a 
justice  of  the  i)eace,  the  api)lieation  is  suhjict  to  the  quali- 
fication, that  it  does  not  ii.clud"  anythiiiir.  wJiicli  is  reptiir- 
naut  to  any  s})(ci:il  provision  of  law,  regvilalinfj;  the 
jurisdiction -or  powers  (  f  a  jusiice  of  tlie  peace,  or  the  pro- 
cecdinu:s  hefore  him.  AVliere  a  pit»vi<iun,  thu  niade 
apphcahk*,  relati'S  to  tlie  \\\\u<j:  of  a  ])a])er  in  a  court  or 
with  aehM'k,  the  paper  ??ni^',  in  anaeti(  11  or  special  proceed- 
int;  hefore  a  ju.MJCv^  of  ti.e  p(';ue,  he  tiled  Aviili  tht  justice, 
tink'ssho  h.is  a  cl.rk  jijipjiuied  j)i:iviia<,(  to  law  ;  and  wlierc 
it  confiTS  a  ]K)wtT  upon  a  (•  .Hit  or  a  juJie,  iJie  provision, 
making?  it  jipidicahlelo  proeeedinL:s  ta',;;  ji  under  tin's  clia|v 
ler,  is  to  be  con.^riued,  as  conlerrinp^  a  like  power  upon  the 

i'ustice,  before  wlioai  the  action  or  Six^eial  proceeding  is 
►rouirht.  ^ 

§  3135.  A  nvtn<l)te.  isiied  hy  a  justice  of  the  peace, 
must  be  signed  by  hini,  jmd  may  l)e  "without  seal.  It  must 
be  entirely  tilUd  ui>,  at  the  time  \\hen  it  is  delivered  to  an 
othcer  to  be  exeeuti  -1,  ^o  as  Id  ha^  e  no  blank,  either  in  the 
date  ther(  of  or  otherwi  e  ;  exeepl  tliat  Ihere  may  be  a  blank 
in  a  jubp(jena  for  the  n:'!  e  of  ai\v  (u-  all  of  the  witnesses. 
A  mandate,  issm  d  and  delivered  to  an  ofUcer  to  be  executed, 
contrary  to  this  section,  is  void. 

§  3I36.  A  constable  shall  not  ask  or  receive  any  money 
or  other  valuable  thiiiij  from  an\  person,  as  a  con.sideration, 
reward,  or  inducement  fo;'  omitting  or  (hdaying  to  aiTest  a 
person,  or  to  take  him  to  jail,  or  to  sell  ])roj>erty,  by  virtue 
of  an  execution,  or  to  execute  any  other  duly,  pcilainiDg  to 
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his  offloo  ;  or  nny  money  or  valuable  thing,  other  than  the 
fees  exprc^^sly  allowed  to  liim  bylaw,  for  executing  any 
duty  pcrtaiiiing  to  his  ollice. 

§  8137.  A  jii^tiee  of  the  praee  or  eonstable  shall  not, 
dirert!y  or  LDd.ici.ly,  buy,  or  be  interested  in  buying,  a 
houd,  iio'e,  or  otlier  d<Miiaiid  or  eau-^c  of  aetion,  for  tne  pur- 
I)o>e(»f  l>ra)::i'i^iuia(  lion,  or  instituting  a^pedalproeceaing 
l)(  inieii  ju  lit  (',  foTui'ied  thertMiptn  ;  uor  shall  a  justice  era 
eoiistiMe,  eider  bdore  or  after  an  aetion  or  a  special  pro- 
(Todin*:^  is  comuienci d.  1<  lul  or  advanre,  or  agree  to  lend  or 
a.Iv.K.cn,  or  pioeure  to  be  lent  oradvane«'d,  any  money  or 
otlier  v.ilir  Me  thiugto  nny  pcison,  in  coii.sidcration  of,  or 
as  a  reward  lor,  or  an  ini^n-enit  nt  to,  tiu;  placing,  or  having 
fdarod  in  his  liand^,  a  d(l)t,  or  other  demand  or  cause  of 
aciion,  for  prosecution  or  collection. 

§  3 1 38.  A  justice  of  tlie  peace  or  constable,  who  violates 
a  provision  of  Ihela^t  three  sections,  is  guilty  of  a  misde- 
ni(  nnor  ;  and  shall  1>e  punished  accordingly.  A  conviction 
aL^o  o})eratcs  as  alurlciiure  of  his  ollice, 

§  3139.  It  is  a  deft  nee  to  an  action,  brought  before  a 
justice  of  the  p  u'  e,  tl.ut  the  dciuand,  upon  which  it  ia 
founded,  was]). xiiriit  and  soM,  or  received  for])rosecution, 
contrary  to  tht'  foregoing  {trovi-'ous  of  this  title.  In  au 
action  wherein  such  a,  dei'ei  ee  i^  inierposed,  if  the  plaintiff, 
after  IxMiigd'dy  subp'cnaed  as  a  wilncv^,  f„;is  to  attend, 
pur-nnnt  to  the  sub]Ki  im  ;  or  if,  upon  the  trial,  or  upon  his 
examination  as  a  A\ilnc^s  by>ir5ue  of  a  conunission,  he 
refuses  to  answer  any  cpn"^tion  ]>ertinent  to  show  a  violation 
of  either  of  tlui^jprovisionb  ;  tlu^  justice^  besides  punishing 
him,  in  a  proper  case,  for  his  failiire  or  refusid,  mast  dis- 
nuss  his  conipljiint.  Th(»  testimony,  iu  such  an  action,  of 
the  plaiutilT,  or  any  other  witness,  is  not  evidence,  in  a 
criminal  prosecution  against  him,  for  violating  either  of 
tiio>c  provisions. 

§  3140.  A  justice  of  tlie  p<'ace  must  keep  a  docket 
book,  in  which  he  must  enter  : 

1.  The  title  of  every  action  or  si)ecial  proceeding  com- 
menc<  d  lufcire  him. 

2.  The  timewlien  tlie  summons,  or  the  mandate  for  the 
connnene(*ment  of  the  s[)ccial  iToceedinLT,  w^as  i-sued  ;  with 
a  statement  of  the  nature  of  the  mandate,  and  a  memoran- 
dum of  each  order  of  arrest,  warrant  of  attachment,  or 
re(iuisition  to  replevy,  granted  by  him. 

3.  The  time  when  the  parties  ai)i)eared  before  him,  cither 
without  process,  or  upon  the  return  of  the  summons,  or  of 
th:  mandate  for  the  commencement  of  the  special  pro- 
ceeding, 

4.  A  concise  statement  of  the  substance  of  each  oral 
pleading,  or  a  memorandum  of  the  tiling  of  each  written 
pleading. 

5.  Kuch  adjournment ;  stating  upon  whose  application, 
and  to  what  time  and  place,  it  was  made. 
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6.  The  issuing  of  a  venire  ;  stating  upon  whose  applica- 
tion it  was  issued,  and  the  time  and  place  of  the  return 
thereof. 

7.  The  time  when  a  trial  was  had ;  and,  if  it  was  hy  a 
jury,  the  names  of  all  the  persons  returned  as  having  been 
noticed  to  attend  as  jurors  ;  stating  who  did  not  attend ; 
who  attended  ;  and  who  were  sworn. 

8.  The  nameof  each  witness  sworn  upon  the  trial ;  stating 
at  whose  request  he  was  sworn  ;  each  objection  made  to  the 
competency  of  a  witness ;  and  the  decision  thereupon. 

9.  The  verdict  of  the  jurv,  and  the  time  of  receiving  it ; 
or  if  the  jury  disagreed  and  were  discharged,  a  statement  of 
that  fact. 

10.  A  concise  statement  of  the  substance  of  each  order, 
made  by  him  in  the  course  of  the  action  or  special  proceed- 
ing. 

11.  The  judgment  or  final  order ;  and  the  time  of  enter- 
ing it. 

12.  The  execution  ;  the  time  of  Issuing  it ;  the  kind  of 
execution ;  the  name  of  the  ofllcer  to  whom  it  was  deliv- 
ered ;  and  each  renewal  with  the  date  thereof. 

IB.  The  return  of  each  execution ;  the  time  of  the  re- 
turn ;  and  a  statement  of  any  money  paid  to  the  justice 
thereupon,  and  when  and  by  whom  it  was  paid, 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be 
fQed  in  the  county  clerk's  office,  and  the  time  when  it  was 
given. 

15.  The  appeal,  if  any  ;  and  the  time  of  service  of  the 
notice  of  appeal, 

§  8141,  Each  of  the  entries,  specified  in  the  last  section, 
must  be  made  under  the  title  of  the  action  or  special  pro- 
ceeding to  which  it  relates  ;  and,  in  addition  thereto,  the  jus- 
tice may  enter  in  like  maimer  any  other  proceeding,  had 
before  him  in  the. action  or  special  proceeding,  which  he 
thinks  proper  to  enter.  A  docket  book,  kept  by  a  justice, 
must  be  kept  open,  during  the  hours,  when  a  sherifrs  office 
is  required  by  law  to  be  kept  open,  for  search  and  exami- 
nation by  any  person,  upon  his  reasonable  request  and  to  a 
reasonable  extent 

I  8148.  A  justice  of  the  peace  must  keep  an  alphabetical 
index  to  all  the  judgments,  entered  by  him  in  his  docket- 
hook  ;  and  he  must  insert  therein  the  names  of  all  the  par- 
ties to  each  judgment,  and  the  page  of  the  book,  where  the 
judgment  is  entered. 

§  8148.  A  justice  of  the  peace  must  carefully  file  and 
preserve  each  affidavit  or  other  paper,  delivered  to  him  to  be 
filed  in  an  action  or  special  proceeding. 

§  8144.  If  a  justice  of  the  peace,  either  before  or  after 
the  expiration  of  his  term  of  office,  removes  from  the  town 
<4r  city  wherein  he  was  elected,  he  must  forthwith  deposit, 
with  the  clerk  of  that  town  or  city,  his  docket-book,  and  all 
other  books  and  papers,  in  his  custody,  relating  to  an  action 
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or  a  special  proceeding,  which  has  been  heard  by  him,  or 
commenced  before  him.  A  justice,  who  is  removed  from 
office,  must  make  a  like  deposit,  within  ten  days  after  re- 
ceiving notice  of  his  removal,  or  afterwards,  upon  the  de- 
mand of  the  clerk  of  the  town  or  city.  But  the  omission  of 
the  justice  to  make  the  deposit,  does  not  affect  the  validity 
of  any  book  or  paper,  so  required  to  be  deposited,  or  of  any 
proceeding  to  which  it  relates. 

§3146.  A  justice  of  the  peace  must  make,  in  each  40Han,15t 
docket-book  deposited  by  him,  as  prescribed  in  the  last  sec- 
tion, a  certificate  under  his  hand,  to  the  effect  that  each  judg- 
ment or  order,  entered  therein,  was  duly  rendered  or  made, 
as  therein  stated  ;  and  that  the  sum,  appearing  by  the  book 
to  be  due  thereupon,  has  not  been  paid,  to  his  knowledge. 

§  8146.  If  a  justice  of  the  peace  dies,  or  his  office  be- 
comes otherwise  vacant,  the  town  or  city  clerk  must  demand 
and  receive  all  books  and  papers,  which  belonged  to  the 
justice  in  his  official  capacity,  from  any  person  having 
them  in  his  possession. 

§  8147,  If  any  book  or  paper,  required  to  be  defjositcd 
with  the  town  or  city  clerk,  as  prescribed  in  this  title,  is 
withheld,  the  like  proceedings  may  be  had,  at  the  instance 
of  the  town  or  city  clerk,  to  compel  the  deposit  thereof,  as 
are  prescribed  by  law,  where  an  officer  refuses  or  neglects 
to  deliver  a  book  or  paper  in  his  custody  as  such  officer,  to 
his  successor  in  office. 

§  8148.  An  entry  made,  as  pre8cril)ed  by  law,  in  the 
docket -book  kept  by  a  justice  of  the  pea(5e,  and  deposited 
with  the  town  or  city  clerk,  as  prescribed  in  this  title»  is 
presumptive  evidence  of  the  matters  of  fact  stated  therein  ; 
but  the  presumption  may  be  repelled  by  proof. 

§  3149.  A  jastice  of  the  peace  must  furnish,  upon  re- 
quest, and  payment  of  his  fees,  to  any  person  interested  in 
a  judgment  or  order  entered  bv  him,  a  transcript  of  the 
iudgment  or  order,  together  with  a  copy  of  all  the  entries 
m  his  docket-book-  relating  to  the  cause ;  a  copy  of  his 
minutes  of  the  evidence  in  the  cause,  or  the  substance  of 
the  testimony,  if  he  has  not  taken  minutes ;  and  a  copy  of 
any  paper  on  file  in  the  cause ;  or  such  portions  thereof  as 
are  required. 

§  8160.  If  the  term  of  office  of  a  justice  of  the  peace 
is  about  to  expire,  or  he  is  about  to  remove  from  the  town 
or  city,  before  judgment  is  rendered  in  an  action,  or  a  final 
order  is  made  in  a  special  proceeding,  pending  before  him, 
he  must  i)reviou8ly  make  a  written  order,  reciting  the  fact, 
and  directing  the  action  or  special  proceeding  to  be  con- 
tinued before  another  justice  of  the  same  town  or  city, 
named  in  the  order. 

§  8151*  If,  before  an  issue  of  fact  is  joined  in  an  action  S7  Hnn,  21. 
or  special  proceeding,  the  defendant,  or,  where  he  has  not 
been  arrested,  his  attorney,  presents  to  the  justice  satisfac- 
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tory  proof  J  by  affidavit,  that  the  justice,  before  wliom  the 
actiou  or  special  proceeding  is  pending,  is  a  material  wit 
ness  for  the  defendant,  without  wlio^e  testimony  he  <'unno* 
safely  proceed  to  trial,  setting  forth  therein  the  i>articul3r 
facts  and  cireunistiinces,  which  he  expects  to  j)rovt*  by  him. 
the  justice  nmst  loithwith  make  a  written  order,  direcrin;: 
the  actiou  or  spcciil  proceeding  to  he  continued  h  fr»ri 
another  justice  oi  the  same  town  or  city,  naujcKl  iu  the 
order. 

§  3152.  Where  an  order  is  made,  as  prescnl>ed  in  either 
of  the  last  two  sections, .  tlie  constable  must  forthwith  take 
it,  and  all  other  pai>ers  in  the  action,  with  tlie  hotly"  of  the 
defendant,  if  he  is  under;  in  st,  before  the  justice  namH 
in  the  order.  The  plaintill  or  petitioner  must  forthwi'li 
appear  before  that  justice,  who  nuist  take  cognizant  e  uf 
the  action  or  special  proccedin'x,  and  must  profecd  t-'cicin 
as  if  it  had  been  commenced  before  him.  Co'^ls,  ntovcud 
in  the  action  or  special  proceeding,  inchide  the  fees  allt)W((I 
by  law,  for  services  performed  hy  the  constable  and  lb* 
justice,  before  the  transfer,  together  \\ith  the  fees  alloMf.l 
by  law,  for  the  proceedings  before  the  justice  to  whom  the 
cause  is  transferred. 

§  3153.  A  justice  of  the  peace,  wlio  neglects  or  refii^e^, 
witliin  a  rejisonable  time  after  demand,  to  pay  any  nione\ , 
collected  by  him  in  his  oHieial  capacity,  to  the  pei-son  en- 
titled thereto,  is  guilty  of  a  misdemeanor,  and  shall  be 
punished  accordingly.  A  conviction  also  operates  as  a  for- 
feiture of  his  office.  * 

§8154.  In  an  action  upon  a  judgment  of  a  justice  of 
the  peace,  broniihtin  the  county  wJieiein  it  was  rendere^l 
witliin  live  years  after  the  rendition  thereof,  against  a  d'- 
fendant  upon  Avhom  the  suinninns  wa^  ]>ersonally  served. 
no  costs  can  be  recovered,  e\(vpt  Avlirre  iln?  justice,  who 
rendered  the  judgment,  isdiad.  or  o-it  of  oihce,  or  other- 
wise incapable  of  actinir;  or  has  reniovtd  from  tin;  coiintv: 
or  where  one  of  the  parties  has  died  ;  or  a\  Inie  the  docket 
of  the  judgment  has  been  lost  or  destroyt  d. 

§3155.  In  an  action  brought  upon  a  judgment  of  a 
justice  of  the  peace,  who  is  dead,  or  out  of  othce,  or  other- 
wise incapable  of  acting  ;  or  has  removed  from  the  county; 
or  cannot  be  found  therein  ;  the  original  docket-book  of  the 
justice  is  presumptive  evidence  of  any  matter  entered 
therein,  as  prescribed  bv  law  ;  but  the  presumption  mey 
be  repelled  by  proof.  If  the  doeket-book  is  lost  or  de- 
stroyed, or  if  it  carmot  be  jiroducc d.  afler  reasonable  eiTori 
to  ol)tain  it,  the  like  proof  may  be  given,  respecting  the 
recovery  of  the  judgment,  as  upon  any  other  question  of 
fact, 
n  Misc.  451.  §  3156.  A  justice  of  the  peace,  who  issues  any  mandate, 
17  Id.  665. authorized  hy  this  chapter,  exeej)t  a  venire,  niay,  at  the 
request  of  th'^  party,  wheinvc  r  hf  dooms  it  expedient  so  to 
do,  empower,   by  a  writt*  n  authority  indorsed  upon  the 
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mandate,  any  proper  person  of  full  age,  not  a  party  to  the 
action,  to  serve,  or  otherwise  execute  it.  For  that  pur- 
pose, the  person  so  empowered  has  all  the  power  and  au- 
thority, and  is  subject  to  all  the  obligations  and  liabilities, 
of  a  constable ;  and  his  return  is  evidence  in  like  manner 
as  a  constable's.  But  a  person  so  empowered  is  not  entitled 
to  any  fee  or  reward  for  his  services. 

§  3157.  A  constable,  to  whom  a  mandate  is  directed  and 
delivered  as  prescribed  in  this  chapter,  must  execute  it  in 
person,  pursuant  to  the  tenor  thereof.  He  cannot  act  by 
deputy  in  such  a  case. 

I  8158.  If  a  constable,  to  whom  a  mandate,  issued  by 
a  justice  of  the  peace,  is  directed  and  delivered,  finds,  or 
has  reason  to  apprehend,  that  resistance  will  be  made  "to  the 
execution  thereof,  he  may  deliver  it  to  the  sheriff  of  the 
county,  with  a  written  certificate,  stating  the  facts,  and 
requiring  the  sheriff  to  execute  it.  Thereupon  the  sheriff 
must  execute  the  mandate ;  and  he  is  subject  to  all  the  lia- 
bilities attaching  to  a  constable  in  executing  it.  Sections 
one  hundred  and  four,  one  hundred  and  five,  and  one  hun* 
dred  and  six  of  this  act  apply  to  a  mandate  delivered  to  a 
sheriff  as  prescribed  in  this  section. 

CHAPTER  XX. 

PROVISIONS  RELATING  TO  CERTAIN   COURTS 

IN  CITIES,  AND  THE  PROCEEDINGS  THEREIN. 
TITLE     L— The  marike  court  [now  city  coubt]  of 

THE  CITY  OF  NeW   YoBK. 

TITLE   BL— The  mayob's  coubt  op  the  city  of  Hud- 
son, AND  the  BECORDERS'  COURTS  OF 

the  cities  of  Utica  and  Oswego. 
TITLE  in. — The  city  coubt  of  Yonkers. 
TITLE  IV. — ^Thb  distbict  courts  of  the  city  of  New 

York,  and  the  justices'  courts  of 

THE  cities  of  ALBANY  AND  TbOY. 

TITLE    v.— The  municipal  court  op  thb  cm  OF 
Rochester. 

TITLE  L 

The  marine  court  of  the  city  of  New  York,* 

Abtiolk  1.  ProTieions    generally   applicable  to  proceedings  In  the 
coart. 

2.  ProviBions  exclusively  applicable  to  the  proceedings,  other 

than  appeals,  in  an  ordinary  action. 

3.  ProvisionM  excloBively  applicable  to  the  proceedings,  other 

than  appeals,  in  certain  niani.e  causes. 

4.  Appeals  to  and  from  the  gencnd  tcim  of  the  court 

♦L.  1883,  Ch.  ac,  changed  name  to  **  City  court  of  New  York," 
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ARTICLE  FIRST. 

Pbotibions  generally  afflicajblb  to  Pbogkkddtm 
IN  THE  Court. 

|S160.  ProrisioDB,     applying       (  8102.  Service  of  notice  jsf  trial 


generally  to  coarts  or  filing  of  note  of 

record,  iabject  to  cerw  8168.  When  coort  maj  refien 
tain  qualifications.  from  impriBonmeot 

8160.  Certain  secttona  inappli-  8164.  Honey ;  how  paid  intoffai 

cable  to  the  court.  court. 

8161.  Time  for  service  of  no- 

tices. 

§  8159.*Each  of  the  foregoing  provisions  of  this  act, 
which  is  made,  by  chapter  twenty-second  of  this  aa 
applicable  to  the  marine  court  of  the  city  of  New  York,  or 
generally  to  courts  of  record,  is  subject  to  the'qualificatioos 
and  exceptions  expressed  or  plainly  implied  in  this  title. 

1 1908  Con.      §  8ie0,     [Am*d  1896.]    SeotioDs  four  hundred  and  thiitj 
4^civ^  Pro  ®^^  ^^^  ^^  hundred  and  three,  sections  six  hundr^  an-i 
104.    '        *  eleven  to  six  hundred  and  nineteen,  both  inclusive,  and  nee 
2  How.  Pr.  tions  six  hundred  and  thirty-six,  eight  hundred  and  twentj. 
N.  ^  888.  geven  and  ten  hundred  and  fifteen  of  this  act  do  not  applj  tc 
State  Rep.  ^^  action  or  n  special  proceeding  brought  in  the  marine  oout 
UQ,  of  the  city  of  New  York,  or  before  a  j  nstioe  thereof,  or  to  a&j 
12  Miac.  198.  proceeding  therein.    Sections  thirty- two  hundred  and  sixhr- 
eight  and  thirty-two  hundred  and  sixty-nine  of  this  act,  do 
not  apply  to  an  action  in  the  court,  prosecuted  as  prescribed 
in  article  third  of  this  title  ;  or  where  an  undertaking  \m 
been  given  as  prescribed  in  section  thirty-one  hundred  and 
sixty-five  of  this  act.    A  plaintiff,  in  an  action  brought  in  tie 
court,  who  has  an  office  for  the  regular  transaction  of  busi- 
ness in  person,  within  the  city  of  New  York,  is  deemed  a 
resident  of  that  city  within  the  meaning  of  sections  thirtj. 
two  hundred  and  sixty-eight  and  thirty-two  hundred  and 
fiixty-nine  of  this  act. 

§  2.  The  provisions  of  section  ten  hundred  and  thirten 
of  the  code  of  civil  procedure  are  hereby  made  applicable  to 
and  binding  upon  the  city  court  of  the  city  of  New  York. 
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f  1M0,  Cod.      §8161.  The  time  for  personal  service  of  certain  notices, 
Boi.  Act        jn  an  action  brought  in  the  court,  is  as  follows : 

1.  Notice  of  ^istification  of  the  sureties,  in  an  under- 
taking given  by  the  plaintiff,  as  security  for  the  defendant's 
costs,  not  more  than  two  days. 

2.  Notice  of  an  application  for  judgment  in  a  case  speci- 
fied in  section  five  hundred  and  thirty-seven  of  this  act ; 
notice  of  a  motion  to  strike  out  a  pleading,  in  a  case  speci- 
fied in  section  five  hundred  and  thirty-eight  of  this  act ; 
notice  of  an  application  for  judgment  upon  the  defendant's 
default,  or  of  the  execution  of  a  reference,  or  writ  of  in- 
quiry, or  of  an  assessment  thereupon,  as  prescribed  in  sec- 
tion one  thousand  two  hundred  and  nineteen  of  this  act ; 
not  less  than  two  days. 

8.  Notice  of  the  justification  of  bail,  not  less  than  two, 
nor  more  than  ten  days. 

•  Oh.  L.  1807,  Imown  as  '*  The  Oreater  New  York  Charter  "  proTidee 
as  follows : 

1 1846.  The  city  court  shall  be  continued,  and  said  court  and  the 
Justices  thereof  shall  have  the  same  powers  and  jurisdiction  as  are 
now  conferred  upon  them  by  law  ;  prorided,  howeTer,  that  in  sections 
three  hundred  and  thirtyeighi.  thirty-one  hundred  and  sixty-five, 
thirty-one  hundred  and  sixty  nine,  thirty-one  hundred  and  seventy 
and  thirty-two  hundred  and  sixty-eight  of  the  Code  of  Civil  Pro- 
cedure the  word  "city"  shall  be  construed  to  mean  and  apply  to  the 
territory  within  the  City  of  New  Tork,  as  it  existed  and  was  constituted 
prior  to  the  sixth  day  of  June,  eighteen  hundred  and  ninety-five. 

1 1346.  The  justices  of  said  city  court  in  office,  when  this  act  shall 
take  effect,  shall  continue  to  hold  office  until  the  expiration  of  their 
resi>ective  terms;  but  the  successors  of  said  Justices  shall  be  elected 
for  and  hold  office  for  the  period  of  ten  years 
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4.  Notice  of  a  motion,  other  than  a  motion  specified  in 
subdivision  uecond  of  this  section,  not  less  than  four  days ; 
but  the  court  or  a  justice  thereof  may,  upon  an  affidavit 
showing  grounds  therefor,  prescribe  a  shorter  time,  by  an 
order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of 
law  ;  notice  of  the  hearing  of  an  appeal,  or  of  any  other 
hearing,  the  time  for  serving  which  is  not  expressly  pre- 
scribed in  either  of  the  foregoing  subdivisions  of  this  sec- 
tion, or  elsewhere  in  this  title ;  not  less  than  five  days. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  days  ; 
except  where  all  the  attorneys,  serving  and  served  with  the 
notice,  reside  or  have  their  offices  in  the  city  of  New  York, 
in  which  case,  one  day's  notice  is  sufficient. 

§  8168.  Notice  of  trial  of  an  issue  triable  at  a  term  of  S  i^i*  c<» 
the  court,  or  of  the  hearing  of  an  appeal  to  the  general  term  ^**  ^^^ 
of  the  court,  may  be  ffiven  for  any  day  of  the  term,  A 
note  of  issue  must  be  nled  at  least  two  davs  before  the  day, 
or  the  commencement  of  the  term,  for  which  the  notice  of 
trial  or  hearing  is  given ;  and,  if  it  relates  to  the  trial  of  an 
issue  of  fact,  or  of  law,  it  must,  in  addition  to  the  matters 
specified  in  section  nine  hundred  and  seventy-seven  of  this 
act,  state  the  day  or  the  term,  for  which  the  notice  has  been 
given.  But  this  and  the  last  section  do  not  apply  to  a  case 
where  special  provision  is  otherwise  made  in  article  third 
of  this  title. 

§8168.  Where  it  satisfactorily  appears  that  a  party,  $i«46,  Con- 
who  is  actually  confined  in  jail,  by  virtue  of  an  order  of  "ol'  Act. 
arrt-st,  or  an  execution  against  the  person,  issued  in  an 
action  brought  in  the  court,  is  physically  unable  to  endure 
the  confinement,  and  that  he  caunot  procure  bail,  or  the 
necessary  sureties  in  a  bond  for  the  jail  liberties,  as  the 
case  requires,  the  court,  or  a  justice  thereof,  may,  in  its  or 
his  discretion,  bv  order,  direct  the  sherifl!  to  release  him 
from  custody.  The  sheriff  must  obey  such  an  order.  After 
such  a  release  from  an  execution  against  the  person, 
another  execution,  against  the  person  of  the  judgment 
debtor,  cannot,  be  issued  upon  the  judgment ;  but  the 
ju(!gment  creditor  may  enforce  the  judgment  against 
property,  as  if  the  execution,  from  which  the  judgment 
debtor  was  released,  had  been  returned  without  his  being 
taken. 

§  8164.  Money  paid  into  the  court,  pursuant  to  any  1 1965,  Cod 
provision    of  this  act,  must,  unless  the  court  otherwise   soLAet. 
directs,  be  paid   directly  to  the  chamberlain  of  the  city  of 
New  York,  to  the  credit  of  the  cause  in  which  it  is  paii 
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ARTICLE  SECOND. 

PROVTMOKS  EXCLUSIVELY  APPLICABLE  TO  THE   PBOCEED- 
INGB,   OTHEB  THAN  APPEALS,  IN  AN  ORDINA&T  ACTIOS. 

S  8166.  Summons.  §  8171.  Coromisflion  to  take  Xeeti- 

8166.  Time  of  eenrice  of  plead-  mony. 

iii>?s,  etc.  8178.  Court  maj  refer  qaeetks 

8167.  Enforcement    of    certain  arleing  npon  a  mtMiim. 

judgment  in  favor  of  8178.  Time   for  filing   deciata 

working  women.  upon  a  trial  br  thecoart 

8168.  Time  for  non-acceptance  Id.;  when  smncient 

and  justiflcation  of  bail,  8174.  Counterclaima. 

etc.  8176.  Perishable  proper^  kaj 
8160.  Proof  necessary  to  obtain  be  sold. 

warrant  of  attachment.  8176.  Portion  of  Terdlct,  ek, 
8170.  Service  of  summons  with-  may  be  remitted. 

out  the  city,  or  by  pub- 

lication. 

|1S87,  Con-       §8165.  The  summons,  in  an   action  brought  in  th 
J?  Ab.'  N.  co"rt»  ™*^*  ^*^®  t^*t  ^®  time,  within- which  the  def endact 
C.  98.   *     '  must  serve  a  copy  of  his  answer,  is  six  days  after  the  ser- 
vice thereof,  exclusive  of  the  day  of  service ;  except  in  out 
of  the  following  cases : 

1.  A  justice  of  the  court  may,  upon  satisfactoiy  proof. 
hj  affidavit,  that  either  the  plaintiff  or  the  defendant  reside^ 
without  the  city*  of  New  York  ;  or,  where  there  are  two  or 
more  plaintiffs,  or  two  or  more  defendants,  that  all  theplaia- 
tiffs  or  all  the  defendants  reside  without  that  city,*  direct bj 
an  order,  that  the  defendant  be  summoned  to  answer  withia 
a  shorter  time,  specilied  therein,  not  less  than  two  days  after 
the  service  of  the  summons,  exclusive  of  the  day  of  service ; 
whereupon  the  summons  must  correspond  to  the  order. 
The  order  must  be  indorsed  upon  or  annexed  to  the  sum- 
mons :  and  a  copy  thereof  must  be  delivered  with  a  copy  of 
the  summon**.  The  justice  may.  in  his  discretion,  as  a  con- 
dition of  granting  the  order,  require  the  plaintiff  to  give  an 
undertaking^  with  one  or  more  sureties,  to  the  effect  thii 
the  plaintiff  will  pay  any  judgment  which  may  be  rendered 
against  him  in  the  action,  not  exceeding  a  sum  specified  in 
the  undertaking,  which  must  be  at  least  two  hundred  dol- 
lars. 
MN.T.08.  3.  Where  an  order,  directing  service  of  the  summons 
without  the  city*  of  New  York,  or  by  publication*  is  granted, 
the  summons  must  state  that  the  time,  within  which  the 
defendant  must  serve  a  copy  of  his  answer,  is  ten  davs  after 
service  thereof,  exclusive  of  the  day  of  servire.  If  a  sum- 
mons, requiring  the  defendant  to  answer  within  a  shorter 
time,  has  been  issued,  as  prcscriled  in  this  section,  before 
an  order  specified  in  this  subdivision  is  granted,  the  justice 
granting  such  an  order  may  direct  that  the  summons  be 
amendS  accordingly  ;  and  thereupon  the  summons  pub- 
li><hed,  or  served  without  that  city,*  pursuant  to  the  order, 
must  correctly  state  the  time. 
H'acl^^  §  SlBBc  The  time,  within  which  a  defendant  in  a  case 
specified  in  section  four  hundred  and  seventy-nine  of  thii 
*  See  note  to  §  3159  as  to  constraction  of  "  city  "  under  8  1345  of  •'  Th% 
Greater  New  York  Charter." 
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act  must  dernand  a  copy  of  the  complaint,  and  the  time 
within  which  the  plaintiff  must  serve  the  same,  after  a  de- 
mand thereof,  as  prescribed  in  that  section,  and  the  time, 
within  which  a  copy  of  a  pleading,  subsequent  to  the  com* 
plaint,  must  be  served,  after  the  service  of  a  copy  of  the 
preceding  pleading,  is  the  same  number  of  days,  as  stated 
in  the  summons,  within  which  the  defendant  is  required  to 
serve  a  copy  of  his  answer,  after  service  of  the  summons. 
But,  except  as  otherwise  prescribed  in  section  three  thou- 
sand one  hundred  and  eighty-Sve  of  this  act,  a  defendant, 
arrested  before  answer,  has  ten  days  after  the  arrest,  within 
which  to  demand  a  copy  of  the  complaint  or  to  serve  a  copy 
of  his  answer,  as  the  case  requires  ;  and  judgment  must  be 
stayed  accordingly. 

§  8167.  Section  three  thousand  two  hundred  and  twenty-  $  ^268,  Con 
one  of  this  act  applies  to  an  action  brought  in  the  court  and   «*^  ^^* 
to  the  judgment  and  execution  against  the  person  and  prop- 
erty of  the  judgment  debtor. 

§  8168.  The  time  for  taking  certain  proceedings,  in  an  S  ^^^f  <^on 
action  brought  in  the  court,  is  as  follows ;  ■^•*  ^^^ 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five 
days  after  the  delivery,  to  the  plaintiff's  attorney,  of  certified 
copies  of  the  order  of  arrest,  return,  and  undertaking,  as 
prescribed  in  section  five  hundred  and  seventy-seven  of  this 
act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five 
days  after  service  of  the  notice  specified  in  subdivision  first 
of  this  section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  un- 
dertaking given  by  the  plaintiff,  as  security  for  the  defend- 
ant's costs,  within  two  days  after  service,  upon  the  defend- 
ant's attorney,  of  a  written  notice  of  the  filing  thereof  ;  and 
service  of  notiee  of  the  justification  of  the  same,  or  new 
sureties,  within  two  days  after  service  of  the  notice  of 
exception. 

§  8169.  In  order  to  entitle  the  plaintiff  to  a  warrant  of  S  ^248,  Con. 
attachment  against  property,  he  must  show  by  affidavit,  to  S? w'^^jgj. 
the  satisfaction  of  the  justice  granting  it,  that  a  sufficient  4  civ.*Pro. 
cause  of  action  exists  against  the  defendant,  to  recover  «I9.    ' 
damages  for  one  or  more  cans  s  specified  in  section  six  hun-  ^  ^^wto^' 
dred  and  thirty -five  of  this  act,  to  an  amount  stated  in  the  34*  ^i  y 
affidavit ;  which,  if  the  action  is  to  recover  damages  for     state  Rep. 
breach  of  a  contract,  must  be  stated  over  and  above  alfcoun-  i^« 

terclaims  known  to  the  plaintiff  ;  and  also  that  the  case  is 
within  one  of  the  following  subdivisions : 

1.  That  the  defendant  is  a  foreign  corporation  ;  or  a 
domestic  corporation  whose  principal  place  of  busin^jss  is 
not  within  the  city*  of  New  York. 

2.  That  the  defendant  is  not  a  resident  of  the  State. 

8.  That  the  defendant,  being  a  resident  of  the  State,  is  st  Abb.  IX, 
not  a  resident  of  the  city*  of  New  York  j  and  haa  not  an  ^'  W. 
»  See  note  to  9  321(J, 
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office  within  that  city,  where  he  regularly  transacts  busineae 
in  person. 
4.  That  the  defendant,  beinff  an  adult  and  a  resident  of 

that  city,*  has  departed  therelrom,  with  intent  to  d^rand 
his  creditors,  or  to  avoid  service  of  the  summons  ;  or  keeps 
himself  concealed  theiein,  with  the  like  intent ;  or  ihii 
after  proper  and  diligent  effort  to  ascertain  the  place  cf 
the  sojourn  of  such  a  resident  adult  defendant,  the  sami 
cannot  be  ascertained. 
6.  That  the  defendant,  being  an  adult,  has  removed,  or 

is  about  to  remove  property  from  that  city,*  with  intent  t 
defraud  his  creditoi-s,  or  that  he  has  assigned,  disponed  oC 
or  secreted,  or  is  about  to  assign,  dispose  of,  or  sccrefc 
property,  with  the  like  intent, 
6.  That  the  defendant,  being  an  adult  and.  a  resident  of 

that  city,*  has  been  continnonsly  without  the  United  States 
more  than  six  months  next  before  the  granting  of  the  war- 
rant, and  has  not  made  a  designation  of  a  person  upon 
whom  to  serve  a  summons  in  his  behalf,  as  prescrib^i  in 
section  four  hundred  and  thirty  of  this  act ;  or  a  de6ignati(Hi 
so  made  no  longer  remains  in  force. 

§  8170.  An  order,  directing  the  service  of  a  summons, 
either  w  thout  the  city*  cf  New  York,  or  by  pnblioatiosi, 
may  be  granted  by  the  court,  or  by  a  justice  thereof ;  but 
only  in  a  case,  where  a  warrant  of  attachment  has  been 
issued,  as  prescribed  in  the  last  section,  and  i>ersonal  ser- 
vice of  the  summons  cannot  be  made,  with  due  diligencf, 
within  that  city.*  The  plaintiff,  when  he  applies  for  socu 
an  order,  must  show  by  affidavit,  to  the  satisfaction  of  the 
court  or  justice,  that  the  case  it*  within  this  section.  Wheit 
an  order  is  granted,  as  prescribed  in  this  section,  service  of 
the  summons  without  that  city*  may  be  made,  as  directed 
in  the  order,  either  within  or  without  the  State.  Sections 
four  hundred  and  forty  to  four  hundred  and  forty-five, 
both  inclusive,  and  sections  six  hundred  and  thirty-eight, 
seven  hundred  and  seven,  and  sevtn  hundred  and  eight  of 
this  act  apply  to  the  service  or  publication,  pursuant  to 
such  an  onier,  and  to  the  proceedings  relating  to  the  same 
and  sub^^equeiit  thereto ;  substituting  the  words,  **  thf 
city*  of  New  York",  ia  place  of  the  words,  **the  Stae*\ 
wherever  the  latter  words  occur.  If  the  defendant  is  & 
resident  of  the  city*  of  New  York,  the  order  must  also 
direct  that  a  copy  of  the  summons,  complaint,  and  order  be 
left  at  his  residence,  specifying  it,  with  a  person  of  suitable 
age  and  discretion,  if,  upon  reasonable  application,  admit* 
tance  can  be  obtained,  and  such  a  person  found  who  will 
receive  it ;  or.  if  admittance  cannot  be  so  obtained,  nor  such 
a  person  found,  by  affixing  the  same  to  the  out^  door  of 
the  residence  so  specified. 

I  tSM,  Cob  §  8171.  The  application,  to  the  court,  of  article  seccHid 
??i*^?'..-<v  ^^  ^^^^^  ^^^^  of  chapter  ninth  of  this  act,  is  subject  to  the 
135  2^.  Y. .  I  a    foiio^^^g  qualifications  : 

*Se  )  note  to  8  3159  as  to  construction  of  "city 'Tender  §  134<J  of  ''Tlw 
arwter  J^ew  York  Charter."  digitized  by  GoOgl^ 
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1.  The  words,  "  the  city  and  county  of  New- York,  or 
either  of  the  counties  of  Richmond,  Kings,  Queens,  or 
Westchester  ",  must  be  regarded  as  substituted,  in  place  of 
the  words,  **  the  Slate  ",  wherever  those  words  are  used  in 
that  article,  with  respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  tliat  article,  can 
be  settled  only  b^  a  justice  of  the  court. 

8.  A  commission,  or  order  to  take  depositions,  issued  or 
granted,  pursuant  to  that  article,  may  be  executed  either 
within  or  without  the  State. 

§  81 72.  The  court  may,  of  its  own  motion,  or  upon  the  $  1JM4,  Co» 
application  of  either  party,  without  the  consent  of  the  other,   fi/*'^,^ 
by  order,  direct  a  reference,  to  determine  and  report  upon'        ■®* 
a  question  of  fact,  arising  upon  a  motion,  in  any  stage  of  an 
action. 

§  81 78.  The  time  within  which  the  decision  of  the  court  $$1242.  H47, 
must  be  filed,  in  a  case  specified  in  section  one  thousand  comoL  Act 
and  ten  of  this  act,  is  ten  days  after  the  cause  is  finally  sub- 
mitted. The  decision  of  the  court,  in  a  case  specified  in 
section  one  thousand  and  twenty-two  of  this  act,  issuflScient 
if  it  directs  the  judgment  to  be  entered  thereupon ;  but,  if 
so  required  by  a  party  appealing,  the  iustice  by  whom  the 
decision  was  made,  must,  within  ten  days  after  the  appeal 
is  perfected,  and  notice  thereof  and  of  the  requirement  is 
given  to  him,  make,  and  file  with  the  clerk,  a  special  deci- 
sion, stating  separately  the  facts  found,  and  the  conclusions 
of  law. 

§  8174.  A  counterclaim,  specified  in  subdivision  second  1 184«,  C<m> 
of  section  five  hundred  and  one  of  this  act,  cannot  be  inter-  '^^  -^^^ 
posed  in  an  action  brought  in  the  court,  unless  it  is  of  such 
a  nature,  that  the  court  has  jurisdiction  of  an  action  founded 
thereupon ;  except  that,  in  an  action  brought  by  an  execu- 
tor or  administrator,  any  counterclaim  may  be  interposed, 
which  could  be  interposed  in  a  like  action,  brought  in  the 
supreme  court.  A  counterclaim  may  be  interposed,  in  an 
action  brought  in  the  court,  without  respect  to  the  amount 
thereof ;  and  judgment  thereupon,  in  favor  of  the  defend- 
ant, may  be  rendered  for  any  sum. 

§  8 1 75.  Where  perishable  property  has  been  levied  upon,   |  ISBO,  Con- 
by  virtue  of  an  execution  or  a  warrant  of  attachment,  the  ■°*'  ^^ 
court  may,  upon  the  application  of  the  officer  making  the 
levy,  by  order,  direct  the  sale  thereof,  at  such  a  time,  and 
upon  such  a  notice,  as  it  deems  proper ;  and  thereupon  the 
property  must  be  sold  accordingly. 

§  8176.  A  party  to  whom  a  sum  is  awarded,  upon  a  $184S,  Con- 
trial,  an  assessment  of  damages,  or  the  execution  of  a  refer-  •ol«  -^c^ 
ence  or  writ  of  inquiry,  may  remit  any  portion  thereof,  and 
take  judgment  for  the  residue. 
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ARTICLE  THIRD. 
Pboyisions  exolusitelt  applioable  to  the  Pboceeb- 

IKGS,   OTHEB    THAN    AfFBALS,    IS  CEBTATK    MABm 

Causes. 

I  8177.  Airest  !n  certain  marine  S  8188.  Id. ;  wben  axid   bov  de 

causes.   Court  may  r^-  f  endant    to    iCBain  a 

nlate  by  general  rules.  custody. 

8178.  Id. ;  contents  of  order  of  8181  Id. :    return  of  samBou, 

arrest  etc 

8179.  Id.;  proceedings  on  arrest  8185.  Id.  :  proceedinea  after  n- 
8180, 8181.  Id. ;  baifor  deposit  turn. 

before  return.  8186.  Id. ;  trial. 

8183.  Id. ;  bail  or  deposit  after         8187.  Ordinary  action   may  h 
return.  broo^t  for  like  cwc 

1 1261.  Con*  §  8177.  In  an  action  specified  in  sabdivision  second  of 
sol.  Act  section  three  hundred  and  seventeen  of  this  act,  the  plaintif 
may  apply  for  an  order  of  arrest,  to  accompany  the  summcns. 
in  the  form  and  to  the  effect  spedfled  in  the  next  secdoiL  If 
snch  an  order  is  granted,  the  proceedings  in  the  acdon  mi» 
be  conducted  as  prescribed  in  this  article.  The  justiceB  <tf 
the  courts  or  a  majority  of  them,  may,  from  time  to  time, 
by  one  or  more  general  rules,  attested  by  the  hands  of  the 
justices  making  the  same,  and  filed  with  the  derk,  ic^ohtf 
the  manner  in  which  an  application  for  such  an  order  mar 
be  made,  and  the  cases  m  which  an  undertaking  may  ht 
dispensed  with.  Until  regulations  are  so  establiSied,  the 
Justice  to  whom  the  application  is  made,  may,  in  his  dis- 
cretion, require  or  dispense  with  an  undertaking  there- 
upon. 

L?Act**^      §  8178.  The  order  of  arrest,  granted  as  prescribed  m 
'  the  last  section,  must  req[uire  the  sheriff  to  arreet  the  d^ 

fendant,  and  to  bring  him  forthwith  before  the  court,  at 
the  chambers  thereof ;  or  if,  when  he  is  arrested,  the  court, 
is  not  in  session  at  chambers,  to  hold  him  to  bail,  in  a 
sum  specified  in  the  order,  for  his  personal  attendajioe  at 
the  opening  of  the  court,  on  the  next  day  thereafter,  whfii 
it  is  in  session  at  the  chambers  thereof.  The  order  most 
also  direct  that  the  defendant  be  summoned  to  ans^^er  the 
complaint  in  the  action  forthwith.  Thereupcm  tiie  sanunon 
must  conform  to  the  order. 
MWM,127«  §  8179.  The  sheriff,  upon  arresting  the  defendant,  by 
coniioi.Acu  virtue  of  such  an  order,  must,  at  the  same  time,  serve  upcm 
him  the  summons,  and  also  a  copy  of  the  order  of  arrest, 
and  of  the  papers  upon  which  it  was  granted.  He  muA 
/orthwith  bring  the  defendant  before  the  court,  at  the  cham- 
bers thereof,  if  the  court-is  then  in  session  at  chamben ; 
otherwise,  unless  bail  is  given,  as  prescribed  in  the  next 
section,  he  must  take  the  defendant  to  the  Jail  of  the  city 
and  county  of  New  York,  for  the  confinement  of  prisoners 
in  civil  causes.  The  keeper  thereof  must  confine  the  de- 
fendant therein.  On  the  next  day  thereafter,  when  the 
court  is  in  session  at  chambers,  the  sheriff  must  take  the 
defendant  from  the  jail,  and  bring  him  before  the  court 
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§  8180.  The  defendant  may  give  bail,  by  delivering  to  1 12M,  Ooi* 
the  sheriff  a  written  undertaking  to  the  plaintiff,  in  the  sum  ^^  ^^ 
specifled  in  the  order  of  arrest,  executed  by  one  or  more 
sureties,  to  the  effect  that  the  defendant  will  attend  in  per- 
son  at  the  opening  of  the  court,  at  the  chambers  thereof, 
on  the  next  day  thereafter  when  it  is  there  in  session  ;  or  he 
may  deposit  with  the  sheriff  the  sum  specifled  in  the  order 
of  arrest.  In  either  case,  the  sheriff  must  forthwith  release 
him  from  custody. 

§  8181.  Where  bail  is  given,  as  prescribed  in  the  last  S1866,  Co» 
section,  the  oflBcer  taking  the  acknowledgment  of  the  ■o^-^ct 
undertaking,  must,  if  the  sheriff  so  requires,  examine 
under  oath,  to  a  reasonable  extent,  the  persons  offering  to 
become  bail,  concerning  their  property  and  their  circum- 
stances. The  defendant  may  give  bail,  or  make  the  de- 
posit, immediately  upon  his  arrest,  at  any  hour  of  the  day 
or  night ;  and  he  must  have  reasonable  opportunity  to  seek 
for  and  to  procure  bail,  before  being  committed  to  JaiL 
Where  a  dejjoeit  is  made,  the  money  deposited  must,  be- 
fore the  expiration  of  the  next  day  thereafter,  not  being 
Sunday  or  a  public  holiday,  be  paid  by  the  sheriff,  into 
court,  to  the  credit  of  the  action,  as  prescribed  in  section  , 

three  thousand  one  hundred  and  sixty-four  of  this  act. 

§  8182.  At  any  time  after  the  return  of  the  sheriff,  and  I  W'-p"** 
b^ore  final  Judgment,  a  justice  of  the  court  may  admit  a  ****  ^^ 
defendant  in  custody  to  bail,  or  allow  him  to  make  a  de- 
posit ;  and  may  direct  his  release,  upon  his  giving  bail  or 
making  the  deposit  accordingly.  The  sum  to  be  deposited, 
or  the  sum  specified  in  the  undertaking  of  the  bail,  must  be 
fixed,  and  the  sureties  in  the  undertaking  must  be  approved, 
by  the  justice ;  who  must  be  satisfied,  by  their  examina- 
tion, or  by  other  proof,  respecting  their  suflaciency.  The 
undertakmg  must  be  to  the  effect  that  the  defendant  will, 
at  aU  times,  render  himself  amenable  to  any  mandate  which 
may  be  issued,  to  enforce  a  final  Judgment  against  him  in 
the  action.  Article  fourth  of  title  first  of  chapter  seventh 
of  this  act,  applies,  where  bail  is  given  as  prescribed  in  this 
or  the  last  section. 

§  8188.  Unless  bail  is  given,  or  a  deposit  is  made,  as  $  1257,  Ckm- 
prescribed  in  the  last  three  sections,  the  defendant  must  re-  •ol«  Act 
main  in  the  jail  by  virtue  of  the  order  of  arrest,  until  final 
judgment  in  the  action ;  and,  if  the  judgment  is  against 
the  defendant,  until  the  return  of  an  execution  against 
property,  issued  thereupon.  But  the  court  must  direct 
him  to  be  brought  into  court,  at  the  time  of  the  trial ;  and 
it  may,  in  its  discretion,  direct  him  to  be  brought  into  court 
at  any  other  time.  In  either  case,  he  must  be  taken  from 
the  jail,  and  brought  into  court  accordingly. 

§  8184.  The  sheriff,  after   serving  the  summons  and  |18B8,  Ooiw 
executing  the  order  of  arrest,  must  make  a  full  return  of  soL  Act 
his  procaines  thereupon,  to  the  court  at  chambers.    The  ' 

return  must  be  made  forthwith,  unless  the  court  is  not 
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then  in  session  at  chambers ;  in  which  case  it  must  be 
made  immediately  after  the  opening  of  the  court,  on  the 
fiist  day  therenf  ter,  when  it  is  there  m  session.  If  the  de- 
fendant has  ffiven  bail,  the  undertakinsr  of  the  bail  must  be 
returned,  to  be  delivered  to  the  plaintin  when  the  court  so 
directs. 
$1260,  Con-  §  8286.  Unless  both  parties  sooner  appear,  the  court 
§cL  AcL  must  wait  one  hour  after  the  return  ;  or,  if  the  defendant 
has  given  bail,  one  hour  after  the  opening  of  the  court.  As 
soon  after  the  parties  appear,  or  after  the  expiration  of  the 
hour,  as  the  business  upon  which  the  court  is  then  eneaged 
will  permit,  the  court  must  take  up  the  cause.  If  the 
plaintiff  does  not  then  appear,  a  judgment  dismissing  the 
complaint,  with  costs,  must  be  rendered.  If  the  defendam 
does  not  then  a;  tend  in  person,  the  plaintiff  must  then 
make  his  complaint,  and  the  defendant's  default  must  be 
entered.  If  the  plaintiff  appears  and  the  defendant  at- 
tends in  person,  the  pleadings  must  then  be  made,  and  is- 
sue must  be  joined.  The  pleadings  may  be  oral  or  writ- 
ten ;  if  thev  are  oral,  the  clerk  must  enter  the  substance 
thereof  in  the  minutes.  If  either  party  desires  a  trial  by  a 
jurj,  he  must  demand  the  same,  at  the  time  of  the  joinder 
of  issue ;  otherwise  the  issue  must  be  tried  by  the  court, 
without  a  jury. 
$1S60,  Con*  g  81d6.  Where  a  trial  by  jurv  is  duly  demanded,  the 
•*^  ^^  court  at  chambers  must  direct  the  issue  to  be  tried,  at  a 
trial  term,  upon  such  notice  as  it  deems  proper,  or  without 
notice  ,  it  may  also  direct  that  the  action  have  a  preference 
upon  the  day  calendar,  either  generally  or  for  a  particular 
day ;  and  it  may  give  such  direction  as  it  deems  proper,  with 
respect 4o  filing  a  note  of  issue.  Where  a  trial  by  jury  is  not 
duly  demanded,  or  where  the  defendant  is  in  default,  the 
eviaence  must  then,  or  at  such  subsequent  time,  either  at 
chambers  or  at  a  trial  term  or  special  term,  as  the  court  at 
chambers  appoints,  be  given ;  and  thereupon  final  judg- 
ment must  be  rendered.  But  the  issue  must  be  appomt^ 
to  be  tried,  within  six  days  after  the  joinder  thereof, 
unless  both  parties  assent  to  a  longer  time ;  or  a  triad  by 
jury  is  demanded,  and  there  is  no  term  of  the  court,  at 
which  it  can  be  had,  within  that  time.  The  trial  cannot 
be  adjourned,  without  the  consent  of  both  parties,  beyond 
three  calendar  months  from  the  joinder  of  issue. 
JJ261,  Coik  g  8187.  This  article  does  not  prevent  the  plaintiff  from 
'^  ^"^^  commencing,  and  conducting  in  the  ordinary  manner,  an 
action,  for  a  csuse  specified  in  subdivision  seoond  of  sec- 
tion three  hundred  and  seventeen  of  this  act. 
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ABTICLE  FOUBTH. 

ApPBALS  to  AMD  FBOM  THB  GeNSBAL  TkBM  OF  THB 
COUBT. 

8  8188.    AppMl    to  general  term,  |  3193.  Id  ;    within  what  lime  ; 

from  the  Judgment.  where  heard. 

8189.  Id.;  from  an  order.  819i.  Id  :   determination  upon 

8190.  Time  t<»  appeal  from  order ;  appeal,  how  enforced. 

proceedings  thereupon.  Id . ;  where  new  trial  was 

^91.  Appeal  from  general  term  properly  granted . 

to  anpreme  court;  In  what  3196.  Id.;   appeul  therefrom  to 

catee.  Court  of  appeals. 

8192.    Id.:     proceeding*     regu> 

Uted. 

§8188.  [Am'dl895,  amendment  io  take  effect  January  1,  "^^/^f*/ 
1896.]  An  appeal  to  the  general  term  of  the  court,  may  be  ^°*®*-  '^*'*- 
taken  from  a  final  jndgment  rendered  therein,  in  a  case 
where  an  appeal  may  be  taken  to  the  appellate  tliyision 
of  the  supreme  court,  from  a  final  judgment  rendered 
therein  as  prescribed  in  section  thirteen  hundred  and  forty- 
six  of  this  act. 

§  8189.  [Am*d  1895,  amendment  to  take  effect  January  1,  g  X267,  Oon- 
1896.  ]  An  appeal,  to  the  general  term  of  the  court,  may  goi.  Act 
also  be  taken  from  an  interlocutory  judgment  rendered,  or 
an  order  made,  at  a  special  term  or  a  trial  term  thereof,  or 
an  order  made  by  a  judge  thereof,  out  of  court,  in  a  case, 
where  an  appeal  may  be  taken  to  the  appellate  divisiiin  of 
the  supreme  court,  ^om  an  interlocutory  judgment  ren- 
dered, or  an  order  made,  in  like  manner,  as  prescribed  in 
sections  thirteen  hundred  and  forty- seven,  thirteen  hundred 
and  forty-eight  and  thirteen  hundred  and  forty-nine  of  this 
act. 

§  8190.  An  appeal  authorized.by  the  last  section,  must  be   8  1268,  Con- 
taken  within  ten  days  after  service  of  acopy  of  the  judg-  yiA^*\«, 
ment  or  order  appealed  frOra,  and  a  written  notice  of  the 
entry  thereol    In  eveiy  other  respect,  titles  first  aud  fourth 
of  chapter  twelve  of  this  net,  apply  to  and  govern  an  appeal, 
taken  as  prescribed  in  either  of  the  last  two  sections. 

§  8191  •    lAm'd  1882, 1895,  am^indmeni  to  take  0ect  January  i  1269.  Con- 
1,  1896.]    An  appeal  may  be  taken  to  the  supreme  court  ?2\\^f**i,o 
from  an  actual  determination  made  by  the  city  court  of  the  Jq  AbiJ  n  o 
city  of  New  York  at  a  general  term  thereof  in  either  of  the  in. 
following  cases :  ^  Miac.  891. 

1.  Where  a  final  judgment  has  been  rendered  upon  an 
appeal  taken  to  the  general  term. 

2.  Where  an  order  has  been  made  granting  a  new  trial. 
But  an  appeal  cannot  be  taken  from  an  order  granting  a  new 
trial  upon  a  case  or  exceptions,  unless  the  noticn  of  appeal 
contains  an  assent  on  the  part  of  the  appellant  that  if  the 
order  is  affirmed  judgment  absolute  may  be  rendered  against 
the  appellant. 

3.  when  an  order  has  been  made  which  grauts,  refuses, 
continues  or  modifies  a  provisional  remedy,  or  where  it  in- 
volves some  part  of  the  merits,  or  where  it  nffects  a  sub- 
stantial right,  or  where,  in  effect,  it  determines  the  action 
and  prevents  a  judgment  from  which  an  appeal  might  be 
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taken.  Snoh  appeals  shnll  be  heard  in  snoh  manner  anl  by 
each  justice  ^>r  jnstices  ns  tbe  a;)pellnte  division  of  the 
supreme  couri  in  the  first  department  shall  direct. 

I  im.  Con.  §  gi92.  Titles  first  and  third  of  chapter  twelfth  of  this 
7Mito.%94     *®'  ^Wh  *^  ^^^  Rovt m  an  appeal,  taken  us  prescribed  in 

the  la>t  section,  except  as  otherwise  expressly  prescaribed  in 

tbe  next  two  sections. 

il271.C!on-  §  8193.  [Amd  1895,  amendmmi  io  take  «ff€  t  Jamtary 
y>[-Act  1  1896.]  An  appeal  authorized  by  the  last  section, 
7Miflc  891.    m^g^  ije  taken  wiibin  twenty  days  after  the  Kervice  of  a 

copy  of  the  judgment  or  order  appealed  from  and  a  written 

notice  of  the  entry  thereof. 

i  1278,  Con-  §  8194.  The  judgiitent  or  order  of  the  appellate  conrt 
■oL  Act  mu-t be  remitted  to  the  court  below,  to  be  eoforce-l  acooid- 
i.  g  to  law.  Upon  an  app.  al  from  an  crder  granti<  g  a  new 
trial,  en  a  case  or  exceptions,  if  the  appellate  court  deter- 
mines that  no  error  was  committed  in  granting  the  new 
trial,  it  must  render  jud$;ment  abholute  upon  the  right  of 
the  appellant ;  and  thereupon  nn  assessment  of  dam  gcw,  or 
any  other  proceeding,  requi«»ite  to  lender  the  judgment 
effectual,  may  be  had  in  tbe  marine  court 

S  3195.     [Repealed  1895,  takes  effect  January  1, 1896.] 

TITLE  II. 

The  mayor' i  court  of  the  eity  of  Hudson,  and  the  Tetord0i^% 
eourts  of  the  dtiei  of  Uiica  and  Oswego, 

I  81M.  Ciril     Jurisdiction    pre-       $  8190  Power  of  saprcme  court, 
scribed.  in  actions,  etc,  so ' 


9l9f.  Certain  pending  actions,  ferred. 

etc.,  transferred  to  sn-  8200.  Proceedings    In    case  of 

premecoart  judge's  disability. 

8106.  Id.;  certain  papeni,  etc,  8901.  Services  of  sabpcenao. 

to    be  transmitted   to  8209).  Effect  of  this  title  limited. 

coonty  cleric 

§  8196.  The  civil  jurisdiction  of  the  mayor's  court  of 
the  city  of  Hudson,  the  recorder's  court  of  the  city  of 
Utica,  and  the  recorder's  court  of  the  city  of  Oswego,  ex- 
tends only  to  an  action  whereof  jurisdiction  is  expressly 
conferred  upon  the  court,  by  a  provision  of  a  statute  incof- 
I)orating,  or  otherwise  specialljr  relating  to  the  goyerzuneat 
of,  the  city  wherein  the  court  is  located* 

§8197.  Every  civil  action,  now  pending  in  either  of 
those  courts,  other  than  an  action  specified  in  the  last  sec- 
tion, is  hereby  transferred  to  the  supreme  court ;  and  the 
subsequent  proceedings  therein,  before  and  after  the  judg- 
ment, must  be  the  same,  as  if  the  action  had  been  com- 
menc^ed  in  the  supreme  court. 

§  819S.  All  judgment-rolls,  and  other  records,  and  aS 
books  and  papers,  relating  exclusively  to  civil  actions,  other 
than  an  action  specified  in  the  last  section  but  one,  now  re- 
maining in  either  of  those  courts,  must  be  delivered  by  the 
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clerk  thereof,  or,  if  there  is  no  clerk,  by  the  judge  or  other 
officer,  having  the  custody  thereof,  to  the  clerk  of  (ho 
county  in  which  the  court  is  located,  to  be  preserved  among 
the  records  of  his  office.  The  expense  ox  fto  doing  it  a 
county  charge. 

§8199.  The  supreme  court  may  review,  enforoe^ 
vacate,  or  amend  a  final  Judgment  heretofore  rendered  by 
either  of  those  courts,  in  a  civil  action,  other  Uian  an 
action  specified  in  section  three  thousand  one  hundred 
and  ninety-six  of  this  act,  with  like  power  and  effect^ 
as  the  court  in  which  it  was  commenced  might  have  80 
done,  if  this  act  had  not  been  passed. 

§  8200.  The  county  court  of  the  county  in  which  either 
of  those  courts  is  located,  may,  by  an  order,  remove  to 
itself  an  action  of  which  either  of  those  courts  has  juris- 
diction, as  prescribed  in  section  three  thousand  one  hun* 
dred  and  ninety -six  of  this  act,  upon  proof,  bv  affidavit, 
that  the  judge  thereof  is,  for  any  cause,  incapable  of  act-  « 

ing,  either  generally  or  in  the  particular  action.  Bectiona 
three  hundred  and  forty-four,  three  hundred  and  forty-five 
and  three  hundred  and  forty-six  of  this  act  apply  to  sudi 
an  order  of  removal,  and  to  the  proceedings  subsequent 
thereto.  The  proceedings  subsequent  to  the  order  are  the 
same,  as  in  an  action  brought  in  the  county  court,  except 
that  costs  must  be  awarded,  as  if  the  action  had  re> 
mained  in  the  court  from  which  it  was  removed* 

§  820 1.  A  subpoena,  issued  out  of  either  of  those  courts, 
may  be  served  upon  a  witness,  at  any  place  within  the 
State.  A  warrant  to  apprehend  a  witness,  for  a  failure  to 
obey  such  a  subpoena,  may  be  directed  to  the  sheriflf  of  the 
county  where  the  court  is  located,  and  executed  by  him 
within  any  county  of  the  State.  The  sheriff  is  subject  to  the 
same  liability,  for  a  failure  to  serve  or  return  it,  as  if  it  was 
issued  out  of  the  supreme  court. 

§  8202.  This  title  does  not  affect  any  provision  of  law 
conferring  upon  a  judge,  or  upon  the  lud^,  of  either  of 
those  courts,  jurisdiction,  power  or  authonty.  In  an  action 
brought  in  another  court,  or  in  a  special  proceeding. 

TITLE  in. 

The  city  court  of  Tonkeri,* 
S  8208.  Jiiriadiction    in  civil  ac-      %  8200.  This  title  does  not  tlfoct 
tionB.  Jariadiction      of      the 

8904.  Last  eection  qualified.  court,  etc.,  hi   medal 

8206.  Summons,  where  eenred.  proceedings. 

§  8208.  The  jurisdiction  of  the  city  court  of  Yonkexs 
extends  to  the  following  civil  actions  only : 

1.  An  action  a^inst  a  natural  person,  or  against  a 
foreign  or  domesuc  corporation,  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover 
one  or  more  chattels,  with  or  without  damages  for  the 
taking,  withholding,  or  detention  thereof. 

♦Seo  L  1891,  c.  410,  extending  J urIfMllctlou  of  thi«  court.  ^-^  j 
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3.  An  action  to  foreclose  or  enforce  a  lien,  upon  real 
property  in  the  city  of  Yonkers,  created,  as  proBcribed  by 
statute,  in  favor  of  a  person  who  has  performed  labor,  oi 
furnished  materials  to  be  used,  in  erecting,  altering,  or 
repairing  a  building,  building  lot,  or  appurtenance  thereto, 
including  fences,  sidewalks,  paving,  wells,  fountains,  fish- 
ponds, ornamental  and  fruit  trees,  and  every  other  improve- 
ment to  a  building  or  building  lot. 

8.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not 
exceeding  one  thousand  dollars,  exclusive  of  interest,  upon 
one  or  more  chattels. 

§  8204.  [Am'd  1888.]  The  jurisdiction  conferred  by  the 
last  section  is  subject  to  the  following  limitations  and 
regulations : 

1.  In  an  action  wherein  the  complaint  demands  ludgmeat 
for  a  sum  of  money  only,  the  sum  for  which  judgment  is 
rendered  in  favor  of  the  plaintiff  cannot  exceed  one  thou- 
sand  dollars;  exclusive  of  interest  and  costs  as  taxed; 
except  where  it  is  brought  upim  a  bond  or  undertaking 
given  in  an  action  or  special  proceeding  in, the  same  court, 
or  before  the  citv  judge.  Where  the  action  is  brought 
upon  a  bond  or  other  contract,  the  judgment  must  be  foi 
the  sum  actually  due,  without  regard  to  a  penalty  therdo 
contained  ;  and  where  the  money  is  payable  in  installments, 
successive  actions  may  be  brought  for  the  installments  as 
they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judg- 
ment cannot  be  rendered  in  favor  of  the  plaintiff  for  a 
chat  .el  or  chattels,  the  agregate  value  of  which  exceeds  one 
thousand  dollars. 

8*  The  court  has  not  jurisdiction  of  an  action  against 
an  executor  or  administrator  in  his  representative  capacity. 

4,  The  court  has  not  jurisdiction  of  any  action,  unl^ 
one  of  the  parties  thereto  resides  in  the  city  of  Yonkers, 
or  in  a  town  of  Westchester  County,  adjoining  that  city; 
or  a  warrant  of  attachment  is  granted  to  accompany  the 
summons,  and  levied  upon  properly  of  the  defendant 
within  that  city  ;  or  the  action  is  brought  to  recover  one  or 
more  statutory  penalties  by  the  city  of  Yonkers,  or  one  of 
its  officers  or  boards  of  commissioners.  Such  warrant  of 
attachment  must  be  granted  and  subsequent  proceedings 
taken  in  accordance  with  the  provisions  and  requirements 
herein  relating  to  attachments  in  courts  of  justices  of  the 
peace. 

§  8206.  The  summons,  in  an  action  brought  in  the 
court,  may  be  served  at  any  place  within  the  county  of 
Westchester,  but  not  elsewhere. 

§  8206.  This  title  does  not  affect  any  provision  of  law, 
conferring  upon  the  court,  or  upon  the  citv  judge  of 
Yonkers,  jurisdiction,  power,  or  authority,  m  a  special 
proceeding  ;  or  conferring  upon  the  city  judge  of  Yonkeis 
power  or  authority,  in  an  action  brought  in  another  courU 
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TITLE  IV. 
The  (Ustrid  courts  of  the  dly  of  New  York,*  and  (he  justices^ 

cmirts  of  ih*.  cMUs  cf  Albany  (a)  and  Troy. 
AlTffiTiiB  1.  Provisions  fi;enerally  applicable  to  all  the  courts  speciiled  b. 
thiatitfe. 
^  ProTiflioiis  exclusively  applicable  to  the  district  courts  of  the 

ciiar  of  New  York.* 
8.  PtOTisions  exclusively  applicable  to  the  justices^  courts  of 
Albflmy  and  Troy. 

ARTICLE  FIRST. 

pBOnSlONS  OBNERALLT  APPLICABLE  TO  ALL  THE  COTJBTS 
SPECIFIED  IN  THIS  TiTLE. 

I  8807.  Services  of  complaint  with  $  8211.  The  \M,i  section  qualiiled. 

summons;  proceedings  8214.  Proceedings  where  title  to 

thereupoa  real  property  is  in  quee- 

8206.  Id.;  and  proof  of  service.  tion. 

8200.  Action  Ut  be  commenced  8218.  Appeals. 


t^  service  of  summons.  8214.  Effect  of  this  act  upon 

8210.  Warrant  of    attachment.  Jurisdiction    and    pio- 

requisition  to  replevy.  ceedings. 

§  8207.  Section  three  thousand  one  hundred  and  twenty-  1 1846,  Co» 
six  of  this  act  applies  to  an  action  to  recover  upon  or  for  ^m^^^ 
breach  of  a  contract,  express  or  implied,  brought  in  a  dis-  9  m^;  ^^Z 
trict  court  of  the  city  o:  New  York,*  in  the  justices'  cotirt  of 
the  city  of  Albany,  or  in  the  Justices'  co»irt  of  the  city  of 
Troy. 

§  8208.  In  an  action  brought  in  either  of  those  courts,  the  )|1207, 1800, 
summons,  and,  in  a  proper  case,  a  copy  of  the  complaint,    18OI,  C<m- 
may  be  served  by  any  person  uot  a  party  to  the  action ;  ex-  ^^  ^^ 
cept  that,  where  the  action  is  brouji^bt  in  a  district  court  of 
the  city  of  New  York,*  a  person,  ottier  than  a  constable  or 
a  marshal,  serving  the  same,  must  be  first  empowtred  to 
do  so,  either  by  the  iustice,  or  by  the  attorney  to  the  corpora- 
tion, as  DOW  prescribed  by  law.     Proof  of  service  thereof, 
by  such  a  person,  must  be  made  by  his  affidavit ;  which 
must  state  the  particular  place,  time,  and  manner  of  service, 
and  that  the  affiant  knew  the  person  so  served,  to  be  the 
person  mentioned  and  described  in  the  summons,  as  defend- 
ant therein. 

§  8209.  An  action,  brought  in  either  of  those  courts,  at  ««1906,1396, 
any  lime  after  this  chapter  takes  effect,  must  be  commenced   law.  Con- 
by  the  voluntary  appearance  of,  and  joinder  of  issue  by,  the  9  liiiJ^^sx 
parties,  or  by  the  service  of  a  summons. 

S  8210.  [Am'd  1884.]  Articles  third,  fourth  and  fifth  of  |fl^(».l80^ 
title  second  of  chapter  nmeteen  of  this  act  apply  to  an  ac-  ConsoLAct 
tion  brouffht  in  either  of  those  courts,  except  as  otbeiwise  0 Daly,  668. 
prescribed  in  the  next  section.   And  except,  also,  that  where 
ihe  warrant  of  attachment,  or  requisition  to  replevy,  is 
issued  out  of  a  disiriot  court  of  the  city  of  New  York,* 
agninst  a  non-resident  defendant,  the  said  Varrant,  or  req- 
uisition, must  require  the  marshal  to  attach  or  replevy  the 
property,  on  or  before  a  day  therein  specified,  wWdi  must 

*  I^ame  changed  to  **  city  court  of  AJbany,"  by  L.  1884,  c.  128. 

(0)  Name  changed  to  "  city  court  of  Albany,"  by  L.  188A,  0. 122. 

^  See  note  to  I  saif.  ,.g.,.^^,  ^^  GoOglc 
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be  not  less  than  two  nor  more  than  four  days  before  the  re- 
turn  day  of  the  summons. 

g  821 1.  The  provisions  of  the  last  section  are  subject  to 
the  following  qualifications : 

1.  Nothing  contained  in  either  of  the  articles,  fo  made 
applicable,  applies  to  an  order  of  arrest,  in  an  action  brought 
in  a  district  ooort  of  the  city  of  New  York.*  or  affects  any 
provision  of  this  title,  relating  to  the  jurisdiction  of  either 
of  the  courts  specified  in  this  title. 
M1M«-18»,  2.  An  order  of  arrest,  m  an  action  brought  in  the  justice's 
ctmsoLAct.  court  of  Albany,  or  the  justice's  court  oi  Troy,  or  a  war- 
rant of  attachments  or  a  requisition  to  replevy,  in  either  of 
those  court-)  or  in  a  district  court  of  the  city  of  New  York,* 
must  be  granted  by.  and  directed  to,  and  executed  by,  the 
officer  empowered,  bv  the  statutes  remaining  in  force  after 
this  chapter  takes  effect,  to  grant  or  execute,  as  the  case  re- 
quires, in  the  same  court,  a  warrant  to  arrest,  a  warrant  of 
attachment,  or  a  requisition  in  an  action  to  recover  a  chi^ 
tel. 

8.  The  manner  of  applying  for,  granting,  and  exeeutfai^ 
an  order  of  arrest,  a  warrant  of  attachment,  or  a  requisi- 
tion to  replevy,  and  the  proceedings  thereupon,  and  with 
respect  thereto,  as  prescribed  in  the  articles  so  made  appli- 
cable, are  subject  to  the  statutes,  remaining  unrepealed  af« 
terthis  chapter  takes  effect,  specially  applicable  to  those 
courts,  or  to  either  or  any  of  them,  prescribing  the  duties 
of  the  justices,  or  of  the  clerks  thereof,  or  regulating  the 
mode  of  transacting  business  in  an  action  brought  therein. 

$1860,  Con*  §  8818.  Sections  two  thousand  nine  hundred  and  fifty- 
floL  Act  one  to  two  thousand  nine  hundred  and  fifty-eight  of  this 
act,  both  inclusive,  apply  to  an  action,  broug[ht  m  either  of 
those  courts ;  except  that,  where  the  action  is  brought  in  a 
district  court  of  the  city  of  New  York,*  the  snrety  upon  the 
defendant's  undertaking  is  liable,  in  the  case  specified  in 
section  two  thousand  nine  himdred  and  fifty-two.  to  any 
amount,  for  which  judgment  might  have  been  rendered  by 
the  district  court,  if  the  answer  and  undertaking  had  not 
been  delivered. 

§  8213.  [Am*d  1883,  1895,  amendment  iotaJce  effect  Jcmu 
ary  1,  1896.  J  An  appeal  from  a  judgment  ren«ierttl  in  a 
district  court  of  the  city  of  New  York,*  may  be  taken  to  the 
supreme  court,  in  the  cases,  and  in  the  manner,  prescribed 
«Civ.  Pro.  jjj  artices  fir>t  and  second  of  title  eight  of  chapter 
nineteenth  of  this  net.  Such  appeal  shall  be  beard  in  Ruch 
manner  and  by  8U«  h  justice  or  justices  as  tbe  appellate 
divisiou  of  the  sufireioe  court  in  the  first  department  f«hall 
direct.  Ihe  appell.te  court  may  reverse,  affirm  or  modify 
the  jiidt^ment  appealed  from,  and  where  a  judgment  is 
rovt-rsed,  may  order  a  new  trial  in  the  district  couit  Whore 
a  judgment  is  mo.Ufied,  or  wbere  a  new  trial  is  ordered, 
o  sts  Hiiall  be  in  the  discretion  of  tbe  appellate  court.  An 
appeal  from  the  judgment  rendered  in  the  justices'  court  of 
the  city  of  Albany,  or  tbe  jo^tioes'  court  of  the  oity  of  Vroj, 
*  See  note  to  1 3215. 
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muy  be  taken  in  a  case  where  un  appeal  may  be  tnken  to  a 
conniy  jourf,  from  a  jurlgiuent  rendered  by  a  justice  of  the 
peace  as  prescribed  by  title  eight  of  Ihat  chapter*  and  in  no 
other  case.  Such  an  appeal  mastbetaKen  to  the  county 
court  of  the  county,  wherein  the  conit  is  located. 

§8214.  Except  as  otherwise  specially  prescribed  In  this 
title,  this  act  does  not  affect  any  statutory  provision  re- 
maining unrepealed  after  this  chapter  takes  effect,  relating 
to  the  jurisdiction  and  powers  of  either  of  those  courts ; 
the  appointment,  qualification,  tenure  of  office,  powers,  op 
duties  of  the  iustices,  or  of  the  clerk,  or  any  other  officer 
thereof ;  or  the  proceedings  therein ;  except  that  a  pro- 
vision of  this  or  any  other  statute,  whereby  a  proceeding  fn 
an  action,  brought  in  either  of  those  courts,  or  a  special 
proceeding,  brought  therein,  or  before  a  justice  thereof,  is 
assimilated,  either  expressly,  or  b^  refeience  to  another 
provision  of  law,  to  a  proceeding,  m  an  action  or  a  special 
proceeding  before  a  justice  of  the  peace,  is  deemed  to  refer 
to  the  corresponding  proceeding,  as  prescribed  ia  chapter 
nineteenth  of  this  act. 

ARTICLE  SECOND. 

PbOVISIONB  KXOLUSrVELT   APPLICABLE  TO  THE  DlSTBIOV 

Courts  op  the  City  op  New-Yobk.* 

{8216.  Jorisdictioii  in  civil  ao-  S  8280.  Docketing  jadgments ;  •<• 

tione.  ecution  tnereapon. 

9X19.  Removal    of   certain  ac*  8821.  Enforcement    of    certain 

tions  to  city  conrt.  jndements  in  favor  of 

8217.  When  order  of  arrest  may  woning  women. 

be  granted.  8222.  Coete  in  action  l^  working 

8218.  Proceediiigs  tlierenpon.  woman. 

8219.  BeqaiBitee  of  certain  an- 

dertakingf. 

§8215.   Each  District  conrt  of  the  city  of  New-York*  i^j^,^  ^s. 
has  Jurisdiciion  of  the  following  civil  actions  :  i«  hisc.  sp8 

1.  An  action,  of  which  a  justice  of  the  peace  has  lurisdic- 
tion,  as  prescribed  in  sections  one  thousand  seven  hundred 
and  thirty-seven,  two  thousand  eight  hundred  and  sixty  one, 

MuNiciPAii  Court  of  the  Citt  op  N»w  Yobk. 
8.  1351  of  "  The  Oreater  New  York  Oliarter/'  (Oh.  Laws  of  1897^  pro- 
vides that  on  and  after  the  flnit  day  of  January,  eighteen  hundred  nnd 
ninety-eight,  the  diatrict  courtu  of  the  city  of  New  York  and  the  justices 
courts  of  the  first,  becond  and  third  districts  of  the  city  of  Brooklyn,  are 
hereby  continued,  coneolidated  and  reorganized  under  the  name  of 
"The  Bfunicipal  CJourt  of  the  City  of  New  York,"  which  said  com  t  shall 
be  a  local  civil  court  within  The  city  of  New  York  as  constituted  by  this 
act,  and  shall  not  be  a  conrt  of  record  or  have  any  equity  Jurisdiction  ; 
but  «hall  have  the  Jurisdiction,  powers,  duties  and  organization  herein- 
after prescribed.  The  following  is  an  index  to  the  provisions  of  said 
act  relative  to  this  subject. 


See  pages  441a  and  HU  for  balance  of  note. 
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The  following  is  an  index  to  the  proTisions  of  said  ftot 
Telative  to  this  subject : 

Aotlons;  In  what  districts  to  be  Jastlees,  who  to  act  as,  I  ISSX 
brought  f  1370.  snbd.  1. 

pending,  disposition  of  8  1382  —may  administer  oaths  8  13T9. 

Appeal  from  judgment  8 1367.  —election  of  successors,  8  130S. 

Board  of  justices,  how  oonstita-  subd3. 

ted  8  1374.  —  election  of  whose  terms  expire 

—to  make  rules  8  1376.  in  1897.  6  1362.  snbd.  3 

—concurrence  of  majority  ne-  —additional,  appointment  of  8 

cessarv    to   adoption  of  any  1362.  subd.  4. 

resolution  8  1376.  —qualifications,  etc.  8  1353. 

Olerks  of  courts    and  assistant  —oath  8  1364. 

clerks  8  1373.  —salary  6  1366. 

—authorised  to  adminster  oaths  —terms  of  office  8  1366. 

8  lit 78.  —present  to  act  untU  Janoaij 

—removal  8  1388.  81,  1898.  8  1884. 

— presen  t  to  act  until  January  — yacanci es  in  office  of  f  1867. 

31,  1898.81384.  —removals  (383 

CVnirts,  where  to  be  held,  8  1371.  —board  of  8  1,374-1376, 

Court  house,  access  to  8  1380.  Papers  and  documents  of  former 
Districts,    division  of  city  Into  justices  &c  to  be  dellTered 

8  1368.  to  successors.  8  1381. 

—Bronx,  borough  of  8  1369.  Pending  causes,    disposition   of 
— Manhattan,  l>orongh  of  8  1360.  81382. 

—Brooklyn,  borough  of  8  1361.  Place  of  holding  court  81371. 

—Queens,  borough  of  8  1362.  Procedure  8  1369. 

—Richmond,  borough  of  8  1368.  Process  8  1368. 

—in  what  district  actions  to  be  Removal  o  f  action  8  1866. 

brought  8  137U.  Seals  of  Courts  8  1372. 

Jnrisdiotion  8  1864-1866*  Supreme   court  roles,  bow  ftt 

appUcable  8  1377. 

Pbovibionb  or  "Thb  Obeateb  New  Tobx  Chabtbb* 
Applioable  to  Existing  Leoislation. 

8  1608.  Inconsistent  Provisions  of  Oonsolidation  Act  Repealed.  The 
act  of  the  legislature  of  the  state  of  New  York,  passed  July  first, 
eighteen  hundred  and  eighty- two,  known  as  the  New  York  city  coo* 
soudation  act  of  eighteen  hundred  and  eighty-two,  and  acta  amenda- 
tory thereof,  and  supplemental  thereto,  and  other  aces  of  the  legisla- 
ture  of  the  state  of  New  York  now  in  force  relating  to  or  affecting  the 
local  goverment  of  the  city  of  New  York,  as  heretofore  constituted,  are 
hereby  repealed  so  far  as  any  provisions  thereof  are  inconsistent  with 
the  provisions  of  this  act,  or  so  far  as  the  subject  matter  thereof  !■ 
revised  or  included  in  this  act,  and  no  further.  So  far  as  the  provis- 
ions of  this  act  are  the  same  in  terms  or  in  substance  and  effect  as  the 
provisions  of  the  said  consolidation  act,  or  of  other  acts  of  the  legisla- 
ture now  in  force  relating  to  or  affecting  the  municipal  and  publio 
corporations,  or  any  of  them  herein  united  and  consolidated,  this  act 
is  intended  to  be  not  a  new  enactment,  but  a  continuation  of  the  said 
consolidation  act  of  eighteen  hundred  and  eighty-two,  and  said  other 
acts,  and  is  intended  to  apply  the  provisions  thereof  as  herein  modified 
to  The  City  of  New  York  as  herein  constituted,  and  this  act  shall  me* 
cordingly  be  so  construed  and  applied. 

8  1609.  Omission  of  pre  viousacts  not  to  be  construecl  as  repealed .  The 
mere  omission  from  this  act  of  any  previous  acts  or  of  any  of  the 
provisions  thereof,  including  said  oonsolidation  act  of  eighteen  hun- 
dred and  eighty-two,  relating  to  or  affecting  the  municipal  and  public 
corporations  or  any  of  them  which  are  herein  united  and  consolidated, 
shall  not  be  held  to  be  a  repeal  thereof. 

1610.  Acts  Applicable  to  the  City  of  New  York.  All  the  provisions  of 
all  acts  of  the  legislature  of  the  state  of  New  York,  including  said  con- 
solidation act  of  eighteen  hundred  and  eighty-two.  of  a  general  and 
permanent  character,  relating  to  the  corporation  heretofore  known 
as  the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York,  in 
force  at  the  time  this  act  goes  into  effect,  which  are  consistent  with 
this  act  and  its  purpoRes.  and  which  are  not  revised  and  included  in  or 
the  subject  matter  thereof  covered  bv  this  act,  are  hereby  extended  to 
The  City  of  New  York  as  herein  constituted,  so  fac  as  they  are  consis- 
tent with  this  act.  Hnd  are  not  in  their  nature  locally  inapplicable  to 
other  portions  of  the  rity  than  the  corporation  heretofore  known  as 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New  York.    And 
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the  provi8ions  of  law  thns  extended  to  The  City  of  New  York  aa  herein 
constitnted  shall  apply  to  said  city  throughout  its  whole  extent,  any- 
thing to  the  contrary  notwithstanding  contained  in  the  charter  of  any 
of  the  municipal  or  public  corporations  or  laws  relating  thereto,  which 
are  by  this  act  united  and  consolidated  with  the  corporation  heretofore 
known  as  the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York. 

8  1611.  To  take  effect  January  1.  eighteen  hundred  and  ninety-eight. 
For  the  puri)ose  of  determining  the  effect  of  this  act  upon  other  acts  and 
thecffect  of  other  acts  upon  thisact.  thisact  shall,  except  as  in  this  sec- 
tion is  otherwise  provided,  be  deemed  to  have  been  enacted  on  the  flrt>t 
day  of  January,  in  the  year  eighteen  hundred  and  niuety-eight.  This 
act  shall  take  effect  on  the  first  day  of  January  eighteen  hundred  and 
ninety-eight;  provided,  however,  that  where  by  tlje  terms  of  this  act 
an  election  is  provided  or  required  to  be  held,  or  other  act  done  or  for- 
bidden prior  to  January  first,  e'ghteen  hundred  and  ninety-eight,  then 
as  to  such  election  and  such  acts,  this  act  shall  take  effect  from  nnd 
after  its  passage,  and  shall  be  in  force  immediately,  any  thing  in  this 
chapter  or  act  to  the  contrary  notwith-atanding. 

For  couvenif nee,  the  following  reference  to  provisions  of  the  Con- 
BoliUation  Act  bearing  npt  n  piactice  in  the  disuict  courts  of  thecUy 
of  .N  few  York,  are  here  re-inserted. 


Action;  where  to  be   brought   SS 

12»9-l'i92. 
Appeals,  tU38. 
Attendants,  fuel,  stationery,  etc., 

S§  14au-i436. 
Clerks;  duties  and  salaify,  §§  1427- 

1431. 
Executions.  S§  3399-1409. 
Fees  and  costs,  §S  1416-1425. 
Ouardiaus;    appointments    of,    f 

1295. 
Interpreter,  §  1433. 
Judgments,  89  13t)2-1386. 
JurisdlcUon,  89  1284-1288. 
Jury ;  selection  of  trial  jurors,  8 

1684. 
Jury  trial  and  mode  of  drawing 

Jury,  88  1371-1381. 


Justices;  qualifications  and  elec- 
tion, 68  1281-1283. 

Marshals,  I8  1699-1711. 

Marshal  sfees,  8  1710. 

Nonsuit.  9  1382. 

Pleadings  and  incidents  at  trial, 
88  134«-i:J56. 

Provisional  remedies,  88 1302-1330. 

Replevin,  §8  13;il-1344. 

Uteuographer,  8  1434. 

Summary  proceedings*  89  1367- 
1366. 

Summons,  89  12117-1301. 

Service  of  process,  etc..  8  1709. 

Transcript  of  judgments,  89  1392- 
1398. 

Transcript  of  stenographer's  min- 
utes. 99  1439-1440. 
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two  thousand  eight  hundred  and  sixty-two,  two  thousand 
eight  hundred  and  sixty-tliree  of  this  act,  including  an 
notion  a^nst  a  domestic  corporation,  or  against  a  ioixign 
corporation  having  an  oflSce  in  the  city  of  New- York. 
where  the  sum  claimed,  or  the  value  of  the  chattel,  or  of 
all  the  chattels  claimed,  as  stated  in  f  be  complaint,  does  not 
exceed  two  hundred  and  fifty  dollars;  except  that  sub- 
division third  of  section  two  thousand  eight  hundred  and 
sixty-two,  and  subdivisions  first  and  fourth  of  section  two 
thousand  eight  hundred  and  sixty-thn  e  of  this  act  do  not 
apply  to  an  action  brought  in  either  of  those  courts. 
iS Daly, 64  2.*  An  action  to  recover  n  penalty,  given  by  the  ohartar 
of  the  city  of  New  York,  or  any  by-law  or  ordinance  of 
the  common  council  of  that  city,  or  to  recover  a  penalty 
given  by  a  statute  of  the  State  ;  where  all  the  penalties,  to 
recover  which  the  action  is  brought,  do  not  exceed,  two 
hundred  and  fifty  dollars. 

3.*  An  action  in  behalf  of  the  people  of  the  State,  bsonght 
by  the  direction  of  the  commissioners  of  public  cbariti^ 
and  correction  of  the  city  of  New  York,  or  of  an  overseer 
of  the  poor,  upon  a  bastardy  or  abandonment  bond,  in  a 
case  where  it  is  prescribed,  by  a  special  statutory^  provision, 
that  such  an  action  can  be  maintained  in  a  distnct  court 

4.*  An  action  upon  the  bond  of  a  marshal  of  that  city,  in 
a  case  where  it  is  prescribed,  by  a  special  statutory  provi- 
sion, that  such  an  action  can  be  maintained  in  a  district 
court 

*  Kdther  of  those  courts  has  jurisdiction  of  any  civil 
action,  except,  as  prescribed  in  this  section. 

a  821B.  [Am'd  1895,  amendment  to  take  effed  January  1, 
18%.]*  In  an  action  specified  in  Rubdivision  first  or  second  of 
7  Misc.  661.  the  last  section,  where  the  damages  claimed,  or  the  value  of 
the  chattel  or  of  all  the  chattels  claimed,  as  stated  in  the 
complaint,  exceed!<  one  hundred  dollars,  the  defendant  may, 
after  issue  is  joint  d,  and  before  au  adjournment  has  been 
gianted  upon  his  application,  apply  to  the  justice  of  the 
court  in  which  the  action  is  brought,  tor  an  order  removing 
the  action  into  the  city  court  of  the  city  of  New  York.  Such 
an  order  must  be  granted,  upon  the  defendant's  filing  with 
the  clerk  an  undeitaking,  in  a  sum  fixed  by  the  justice,  not 
exceeding  twice  the  amount  of  the  damages  claimed,  or 
twice  the  value  of  the  chattel,  or  of  all  the  chattels  claimed, 
as  stated  in  the  coiuplsdnt,  with  one  or  more  sureties,  to  the 
etfect,  that  the  defendant  will  pay  to  the  plaintiff  the  amount 
of  any  judgment,  that  may  be  recoverea  agamst  him  in  the 
city  court  in  the  action  so  removed.  From  the  time  of  the 
granting  of  the  order,  the  city  court  of  the  city  of  New  York 
has  cognizance  of  the  action  ;  and  the  clerk  of  the  district 
court  must  forthwith  deliver  to  the  clerk  of  said  court  all  pro- 
cess pleadings,  and  other  papers  in  the  action,  and  certified 
copies  of  all  minutes,  entries,  and  orders  relating  thereto  ; 
which  must  be  filed,  entered,  or  recorded,  as  the  case  re- 
quires,  in  the  latter's  office. 
*  See  note  to  8  82U. 
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S  8217.*    An  order  to  alrreet  the  defendant  must  or  may   |S1808-1814 

be  granted,  in  an  action  brought  in  either  of  those  courts.   voMol.Act 
in  any  case  where  a  warrant  of  arrest  must  or  may  be  issued 
in  such  an  action,  as  prescribed  in  the  statutes  remaining 
unrepealed  after  this  chapter  takes  effect.     Such  a  warrant 
shall  not  hereafter  be  issued. 

§  8218**  An  order  of  arrest  must  direct  that  th«  sum- 
mons accompanying  it  be  made  returnable,  immediately 
upon  the  arrest  of  the  defendant ;  and  it  must  specify  a 
sum,  in  which  the  defendant  may  be  let  to  bail.  Sections 
three  thousand  one  hundred  and  seventy-nine  to  three 
thousand  one  hundred  and  eighty-one,  both  inclusive,  sec- 
tion three  thousand  one  hundrea  and  eighty  two,  except 
the  last  sentence  thereof,  and  section  three  thousand  one 
hundred  and  eighty -three  of  this  act,  apply  to  an  order  of 
arrest,  granted  in  an  action  in  either  of  those  courts ;  and 
to  the  proceedings  upon,  and  relating  to,  the  execution 
thereof.  In  all  other  respects,  the  statutory  provisions  re- 
maining unrepealed  after  this  chapter  takes  effect,  which 
apply  to  and  regulate  the  application  for  a  warrant  to  ar- 
rest B  defendant,  the  granting  and  execution  thereof,  and 
the  proceedings  subsequent  thereto,  apply  to  and  regulate 
the  application  for  an  order  of  arrest,  the  granting  ana  exe- 
cution thereof,  and  the  proceedings  subsequent  thereto. 

5  8219«*  The  sum  specified  in  an  undertaking,  given  to  ^  ^319  ^ob. 
procure  a  warrant  of  attachment,  must  be  at  least  twice  the  sol.  Act 
amount  of  the  plaintiff's  demand,  as  stated  in  the  warrant. 
Where  such  an  undertaking,  or  an  undertaking  |iven  to 
procure  an  order  of  arrest,  is  executed  by  the  plamtiff  with- 
out any  surety,  the  plaintiff  must  state,  in  the  affidavit  of 
justification  annexed  to  the  undertaking,  in  addition  to  the 
other  matters  required  by  law,  that  he  is  a  resident  of,  and 
a  householder  within,  the  city  of  New  York,  specifying  the 
street  and  the  number,  or  other  sufficient  identification,  of 
the  building  where  he  resides. 

5  8220.*   [Am'd  1895,  amendment  to  take  effect  January  1*   ^4  N  T 
1896.]     Sections   three  thousand  and  seventeen  to  three     State  Bep. 
thousand  and  twenty-two  of  this  act,  both  inclusive,  apply  40. 

to  a  jud^ent  rendered  in  either  of  those  courts,  and  to  the 
proceedings  subsequent  thereto,  and  in  the  action  wherein 
it  was  rendered ;  except  that  the  transcript,  filed  in  the 
office  of  the  county  clerlt,  must  be  furnished  by  the  clerk  of 
the  district  court ;  that  a  judgment,  the  transcript  of  which 
has  been  so  filed,  is  deemed  to  be  a  judgment  of  the 
supreme  court ;  and  that  an  execution,  upon  a  judgment  so 
docketed  maybe  issued,  at  the  option  of  the  judgment 
creditor,  either  by  the  county  clerk,  directed  to  the  sheriff, 
or  by  the  clerk  of  the  district  court,  directed  to  a  marshal. 
In  the  latter  case,  it  must  be  in  the  same  form,  and  exe- 
cuted in  the  same  manner,  as  if  the  judgment  was  not  so 
docketed. 

§  d221«*  In  an  action,  brought  in  either  of  those  coartg    }cioe6,140S, 
l>y  a  female,  to  recover  for  services  performed  by  her,  if  iImcomoI. 
♦  See  note  to  |  8215.  ^^ 
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the  plaintiff  recovers  a  judgment  for  a  sum  not  exoe  ediog 
fifty  dollais,  exclusive  of  costs,  no  property  of  the  defend- 
ant is  exempt  f  r>m  levy  and  sale,  by  virtue  of  an  execntioii 
against  property,  issued  thereupon;  and,  if  such  an  execu- 
tion is  returned  wholly  or  partly  unsaiisfled,  the  dcrk  mugt 
upon  the  application  of  the  plaintiff,  issue  an  execution 
against  the  person  of  the  defendant,  for  the  sum  remain- 
ing uncollected.  A.  defendant,  arrested  by  virtue  of  ac 
execution  so  issued  against  his  person,  must  be  actually 
confined  in  the  jail,  and  is  not  entitled  to  the  Hbeities 
thereof ;  but  he  must  be  discharged,  after  having  been  so 
confined  fifteen  days.  After  his  discharge,  an  execution 
against  his  person  cannot  be  issued  upon  the  judgment, 
but  the  judgment  creditor  may  enforce  the  judgment  agaiist 
roperty,  as  if  the  execution,  from  which  the  judgment 
ebtor  is  discharged,  had  been  returned  without  his  being 
taken. 

1 1«N,  Con-  §  3222.*  Section  three  thousand  one  htlndred  and  thirty- 
■oL  Act.  one  of  this  act  applies  to  an  action  therein  specified, 
9  MiBo.  72.  i)rought  in  a  district  court  of  the  city  of  New  York  ;  and 
costs  must  be  allowed  in  such  an  action,  as  prescribed  in 
that  section,  in  addition  to  the  costs  allowed^  in  a  district 
court,  by  the  statutory  provisions  remaining  in  force  after 
this  chapter  takes  effect. 

ARTICLE  THIRD. 

Provisions  exclusively  applicable  to  the  Justices^ 

Courts  op  Albany  and  Troy. 

S  82*28.  Jnrfsdiction   in  civi]  ac-       i  8235.  Docketing  judgments;  o- 
tioDS.  ecution  thereupon. 

8SM.  Id.;    npon   judgment  bj         3225a.  Pro vlniona applicable  to 
confetsion.  jnsticea'  court  ofdi« 

city  of  Troy. 

66  How.  Pii       §  8888.  The  justices'  court  of  the  city  of  Albany,  and 
144.  the  justices'  court  of  the  city  of  Troy,  nave  jurisdiction, 

each  within  the  city  where  the  court  is  located,  of  an  action, 
of  which  a  justice  of  the  peace  has  jurisdiction,  as  prescribed 
in  sections  one  thousand  seven  hundred  and  thirty  seven, 
two  thousand  eight  hundred  and  sixty-one,  two  thousana 
eight  hundred  and  sixty-two,  and  two  thousand  eight  hun- 
dred and  sixty-three  of  this  act ;  and  also  of  an  action  to 
recover  a  penalty,  given  by  the  charter,  or  a  by-law  or  an 
ordinance  of  the  common  council  of  that  city,  where  the 

Elaintift  demands  judgment  for  a  sum,  not  exceeding  two 
undred  dollars.  Neither  of  those  courts  has  jurisdiction 
of  any  other  civil  action  ;  but  this  section  does  not  affect 
the  jurisdiction  conferred,  by  the  statutoiy  provisions  re- 
maining in  force  after  this  chapter  takes  efiCect,  upon  either 
of  those  courts,  in  a  special  proceeding. 

§  8884.  The  jurisdiction  of  each  of  those  courts  extends 
also  to  the  taking  and  entry  of  a  judgment,  npon  the  con- 
fession of^  a  defendant,  as  prescribed  in  title  sixth  of 
chapter  nineteenth  of  this  act,  where  the  sum  confessed 
does  not  exceed  five  hundred  dollars. 
^SeenotetoSSaUi. 
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MUNICIPAL  COURT  OP  ROCHESTER      44* 
§§8225-8237 

§  8825.  The  provisions  of  sections  three  thousand  and 
fleventeen  to  three  thousand  and  twenty-two  of  this  act, 
both  inclusive,  apply  to  a  judgment  rendered  in  either  of 
those  courts,  and  to  the  proceedings  subsequent  thereto, 
and  in  the  action  wherein  the  judgment  was  rendered ;  ex- 
cept that  the  transcript,  filed  in  the  clerk's  office  of  the 
county  wherein  the  court  is  located,  must  be  furnished  by 
the  clerk  of  the  court,  in  which  the  judgment  was  ren- 
dered. 

§  3225a.  Froyislons  applicable  to  jasdces'  court  of  the 
eity  of  Troy,  ^ddea  1897,  to  take  effect  September  1,  1897.] 
»-llie  provisions  of  sections  twenty-nine  hundred  and 
ninety  to  thirty  hundred  and  nine  of  this  aot,  both  inolusive, 
apply  to  the  jastioes' court  of  the  city  of  Troy,  except  that 
the  city  derk  of  the  city  of  Troy  shall  fulfill  all  the  duties 
therein  required  of  the  town  clerk. 

TITLE  V. 

The  municipal  eaurt  of  the  eity  of  Bochester, 

$  asS6.  Prorifiioiis  of  chapter  19       S  8227.  JorisdictioD    hi    actionf 
generally  applicable  to  upon  contract, 

the  court  and  judges. 

§  8226*  The  provisions  of  chapter  nineteenth  of  this 
act,  excluding  titles  tenth  and  eleventh  thereof,  apply  to  the 
municipal  court  of  the  city  of  Rochester,  and  to  the  Judges 
thereof ;  except  so  far  as  they  are  inconsistent  with  Uie 
next  section,  or  with  any  other  special  provision  of  statute, 
remaining  unrepealed  after  this  chapter  takes  effect  For 
the  purpose  of  applying  the  same,  the  court  is  deemed  a 
justice's  court ;  each  judge  thereof  is  deemed  a  justice  of 
the  peace  ;  and  the  city  of  Rochester  is  deemed  a  town  of 
Monroe  county. 

§  8887.  [Am'd  1881.]  The  municipal  courtof  the  city  of 
Rochester  has  jurisdiction  of  an  action  to  recover  damages 
upon  or  for  a  breach  of  contract,  express  or  implied,  other 
than  a  promise  to  marry,  when  the  sum  claimed  does  not 
exceed  five  hundred  dollars. 

CHAPTEE  XXL 

COSTS  AND  FEES. 
TITLE     I.— Awarding  and  enforcing  payment  of 

COSTS 

TITLE    n.— Fixing  the  amottnt  op  costs. 
TITLE  HL — Security  for  costs. 
TITLE  rV. — General  provisions  relating  to  FESfli 
TITLE    V. — Sums  allowed  as  fees. 
TITLE  1. 

Awarding  and  enforcing  payment  of  costs, 

Abticlb  1.  General  rcgulatione  respecting  the  awardhig  of  coets. 

8.  Regulations  respecting  the  awarding  of  costs  in  partlco* 

lar  cases.  l 

8.  Miscellaneous proTleions.  L^yu/^u uy  ^-OOQlC 


446  COSTS.  §§ 

ARTICLE  FIRST. 

GeKERAX  RB0irLATIONB  RBSPBCTINa  THE  AWARDING  OF 

COSTS. 

S  8228.  When  plaintiff  entitled  to      %  8284.  Costa, '  where    there    are 

costs  of  course.  sereral  issues  of  fact. 

8829.  When  defendant  entitled  8285  Id.;  after    d Isoontiniiaxie* 

to  costs  of  course.  Rule  upon  answer  of  title, 

as  to  two  or  more  de<  8286.  Costs  of  a  motion, 

fendants.  8237.  The     foregoing    sectiocis 

8280.  When  costs  are   dlscre-  limheJ. 

tionary.  8288.  Costs  upon  appeal  from 

8281.  Costs,   where  several  ac-  final  judgment. 

tions  are    brought  on  8289.  Id.;  upon  appeal  from  m- 

same  InstrnmenC  etc.  tcrlocutorj  judgment  or 

8288.  Interlocutory  costs  upon  order. 

issue  of  law.  8240.  Id. ;  in  a  special  procced- 

8288.  Id.  ;  how  collected.  ing. 

9S  Hun,  «7«.  §  B22S.  The  plaintiflE  isentiUed  to  costs,  of  course,  upon 
£N.Y.860.  the  rendering  of  a  final  judgment  in  his  favor,  in  either  of 
8  How:  PT.   the  foUowing  actions : 

N.S.184.  *  8N.  Y.Supp.  830;  HON.  Y.558;  ISCiv.  Pral68;  112N.Y.  864;  a* 
11  Misc.  636.   N.  Y  State  Kep  645. 128  N.Y.  171.   136N.Y.268. 

86  Han,  182.       1,  An  action,  triable  by  a  jury,  to  recover  real  property, 
W  N.  Y.  600.   or  an  interest  in  real  property  ;  or  in  which  a  claim  of  title 
StateRcp.   ^^  ''^  property  arises  upon  the  pleadmgs,  or  is  certified  to 
861.*   have  come  in  question  upon  the  trial. 
68  N.  T.  2.  An  action  to  recover  a  chattel.    But  if  the  value  of  the 

Snpe^  CL  chattel,  or  of  all  the  chattels,  recovered  by  the  plaintiff,  as 
(J.&8.)m.  fixed,  tfjgetber  with  the  damages,  if  any.  awarded  to  him, 
iii^^'  is  less  than  fifty  dollars,  the  amount  of  his  costs  cannot  ex- 
ceed the  amount  of  the  value  and  the  damages. 
01  N.Y.  600.  8-  An  action  specified  in  subdivision  first,  third,  fourth, 
18  Abb.  N.  or  fifth  of  section  two  thousand  ei^ht  hundred  and  sixty- 
Pj^Y  ^^^  ^^  ^^^  ^^^    ^^*  ^^»  ^  *°  action  to  recover  dam^^ 

Bupp.  788k      for  an  assault,  battery,  false  imprisonment,  libel,  slanaer, 
criminal  conversation,  seduction,  or  malicious  prosecuticm, 
the  plaintiff  recovers  less  than  fifty  dollars  damages,  the 
amount  of  his  costs  cannot  exceed  the  damages. 
IS  Abb.  IT,       4.  An  action,  other  than  one  of  those  specified  in  the 
0. 888.  foregoing  subdivisions  of  this  section,  in  which  the  com- 

plaint demands  judgment  for  a  sum  of  money  only.    But 
the  plaintiff  is  not  entitled  to  costs,  imder  this  subdivision, 
unless  he  recovers  the  sum  of  fifty  dollars  or  more. 
66  N.Y.  528.       g  8229.  The  defendant  is  entitled  to  costs,  of  course, 
JO  Hun,  m   upon  the  rendering  of  final  judgment,  in  an  action  specified 
m.  ^^  *^®  ^*^  section,  unless  the  plaintiff  is  entitled  to  costs, 

a  Hun,  491.  as  therein  prescribed.    But  where,  in  such  an  action  against 
u  Civ.  Pro.  two  or  more  defendants,  the  plaintiff  is  entitled  to  costs 
25N.  Y.        against  one  or  more,  but  not  against  all  of  them,  none  of 
State  Rep.   the  defendants  are  entitled  to  costs,  of  course.    In  that 
^'   case,  costs  may  be  awarded,  in  the  discretion  of  the  court. 


128  N.Y.  m.  to  any  defendant,  against  whom  the  plaintiff  is  not  entitled 
81  Hun,  363.  ^  costs,  wherc  he  did  not  unite  in  an  answer,  and  was  not 

iant,  against  whoi 
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Im^^'  ^*^'  ^"ited  in  interest,  with  a  defendant,  against  whom  the 
Idaintifif  is  entiUed  to  costs. 


§§8290-8285  COSTa  417 

§  8280,  Except  as  prescribed  in  the  last  two  sections,  4a  N.  Y. 

the  court  may,  in  its  discretion,  award  costs  to  any  party,  ?j°5f  J(  s^^ 

upon  the  rendering  of  a  final  judgment.  5  civ.'  Pra 

90  Week.  Dig.  3r/ ;  103  2«.  Y.  8T4 ;  3  How.  Pr.  N.  8  184.  806,  dkS. 

§  8281  •     [Am'd  1895,  amendment  to  take  effert  January  1,  S4Hnn,la^ 
18V6.]     Where  two  or  more  actions  are  brought,  in  a  cse  Jl  Abb.  N. 
specified  in  sect!  n  four  hundred  and  fifty-four  of  this  act,  ^'^^^  p,. 
or  otherwise  for  the  same  cause  of  action,  a^inst  persons  ji.  g.  izi, ' 
who  might  have  been  joined  as  defendants,  in  one  action, 
costs,  other  than  disbursements,  can  not  be  recovered,  upon 
the  final  judgment,    by  the  plaintiff  in  more  than  one 
action,  which  shall  be  at  his  election.     But  this  prohibition 
does  not  apply  to  a  case  where  the  plaintiff  joins  as  defen- 
dants, in   each  action  brought,  all  the  persons  liable,  not 
previously  sued,  who  can  with  reasonable  diligence,  be 
found  within  the  state  ;  <  r,  if  the  action  is  brought  in  the 
city  court  of  the  city  of  New  York,  or  a  county  court,  within 
the  city  or  county,  as  the  case  may  be,  where  the  court  is 
located. 

§  8288,  Where  an  issue  of  law  and  an  issue  of  fact  are  siAbb.N.o. 
loined,  between  the  sariie  pariies  to  the  same  action,  and  the   ^i  '*^  ^°^» 
issue  of  fact  remains  undisposed  of,  when  an  interlocutory      * 
Judgment  is  rendered  upon  the  issue  of  law  ;  the  inter- 
locutory judgment  may,  in  the  discretion  of  the  court,  deny 
costs  to  either  party,  or  award  costs  to  the  prevailing  party, 
either  absolutely,  or  to  abide  the  event  of  the  trial  of  the 
issue  of  fact 

§  8288.  Section  seven  hundred  and  seventy-nine  of  this 
act  applies  to  interlocutory  costs,  awanled  as  prescribed  in 
the  last  section,  as  if  they  were  costs  of. a  motion. 

§  8284,  In  aoKiction  specified  in  section. three  thousand  ao  Hon,  294. 

two  hundred  and  twenty  eight  of   this  act,  wherein  the  »*  M.  60. 

complaint  sets  forth  separately  two  or  more  causes  ot  ac-  ^  }^-  ^ 

tion,  upon  which  issues  of  fact  are  joined,  if  the  plaintiff  42  Id!  i«. 

recovers  upon  one  or  more  of  the  issues,  and  the  defendant  «  Abb.  N. 

upon  the  other  or  others,  each  party  is  entitled  to  cosia  £;J?'y 

against  the  adverse  parly,  unless  it  is  cerrified  that  the  sub-  g^^^  jjep. 

stantial  cause  of  action  was  the  same  upon  each  issue  ;  in  64E.' 

which  case,  the  plaintiff  only  is  entitled  tocosts.     Costs,  to  S  ^2J"^* 

which  a  party  is  so  entitled,  must  be  included  in  the  final  hsn.Y.ITO. 

judgment,  by  adding  them  to.  or  offsetting  them  against,  issid.  m* 

the  sum  awarded  to  the  prevailing  party;  or  otherwise,  ssHun. 3i5 

as  the  case  requires.    But  this  section  does  not  entitle  a  '  ^PP*  ^*^" 

plaintiff  to  costs,  in  a  case  specified  in  subdivision  fourth  * 
of  section  three  thousand  two  hundred  and  twenty  eight  of 
this  act,  where  he  is  not  entitled  to  costs,  as  prescri&d  in 
that  subdivision. 

§  8285.  Where  an  action,  brought  before  a  justice  of  28  Hun.  18. 

the  peace,  or  in  a  district  court  of  the  city  of  I^ew  Yoik,  Sl?;^^^ 

or  a  justices*  court  of  a  city,  has  been  discontinued,  as  334;    '  ^^ 
prescribed  by  law,  upon  the  delivery  of  an  answer,  show- 
ing that  title  to  real  property  will  come  in  question ;  and 
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a  new  action,  for  the  same  cause,  lias  been  commenced 
In  the  proper  court ;  the  party,  in  whose  favor  final  judg- 
ment is  rendered  in  the  new  action,  is  entitled  to  costs; 
except  that,  where  final  judgment  i^  rendered  therein,  in 
favor  of  the  defendant,  upon  trial  of  an  issue  of  fact  tbe 
plaintiff  is  entitled  to  costs,  unless  it  is  certified,  that  the 
title  to  real  property  came  in  question  on  the  trial. 
8  Miflo.  344.  g  8286.  Costs,  upon  a  motion  in  an  action,  'where  the 
costs  thereof  are  not  specially  regulated  in  this  act,  or  upon 
a  reference  made  pursuant  to  sections  six  hundred  and 
twenty-three,  six  hundred  and  twenty-four,  eight  hundred 
and  twenty-seven,  or  one  thousand  and  fifteen  of  this  act, 
may  be  awarded,  eitber  absolutely  or  to  abide  tbe  event  of 
the  action,  or  of  the  reference,  to  any  party  in  the  discre- 
tion of  the  court  or  judge. 

§  8887,  The  foregoing  sections  of  this  article  do  not 
affect  the  recovery  of  costs  upon  an  appeal 

130  N.T.  668.      §.  8288,  Upon  an  appeal  from  the  final  judgment  in  an 
6  Mi»c.  867.    action,  the  recovery  of  costs  is  regulated  as  follows : 

1.  In  an  action  specified  in  section  three  thousand  two 
hundred  and  twenty-eight  of  this  act,  the  respondent  is 
entitled  to  costs  upon  the  afiSrmance,  and  the  appellant 
upon  the  reversal,  of  the  judgment  appealed  from  ;  except 
that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
either  party,  absolutely  or  to  abide  the  event,  in  the  discre- 
tion of  the  court. 

2.  In  every  other  action,  and  also  where  the  final  judg- 
ment appealed  from  is  affirmed  in  part,  and  reversed  m 
part,  costs  may  be  awarded  in  like  manner,  in  the  discretion 
of  the  court. 

•  Cir.  Pro.       §  8289.  Upon  an  appeal  from  an  interlocutory  jndg- 
2^  ment  or  an  order,  in  an  action,  costs  are  in  the  discretion  of 

90  iS*aM    ^®  court,  and  may  be  awarded  absolutely,  or  to  abide  the 
event,  except  as  follows  : 

1.  Where  the  appeal  is  taken  from  an  order,  granting  or 
refusing  a  new  trial,  and  the  decision  upon  the  appeal  re- 
fuses a  new  trial,  the  respondent  is  entitled,  of  course,  to 
the  costs  of  the  appeal. 

2.  Where  an  appeal  is  taken  from  an  order,  refusing  a 
new  trial,  and  an  appeal  is  also  taken  from  the  judgment 
rendered  upon  the  trial,  neither  party  is  entitled  to  the  costs 
of  the  appeal  from  the  order. 

W  Han,  450.  §  8840.  [Am'd  1881.]  Costs  in  a  special  proceeding,  in- 

Id.  5a8.       *  stituted  in  a  court  of  record,  or  upon  an  appeal  in  a  special 

49  5°"y^^*  proceeding,  taken  to  a  court  of  record,  where  the  costs 

Snper.  ct.  thereof   are  not  specially  regulated  in  this  act,  may  be 

(J.  AS.) 487.  awarded  to  any  party,  in* the  discretion  of  the  court,  at  the 

M  How.  Pr.  rates  allowed  for  similar  services,  in  an  action  brought  in  the 

IS  Abb.  N.  ^™®  court,'or  an  appeal  from  a  judgment  taken  to  tlie 

c.  »7i.  *     '  same  court,  and  in  like  manner. 

i^«^  Si*    108  N.T.  m  ;  46  Hun.  631.1*3  N.Y.  10T.83  tfun.  407. 88  Hun.  176. 
1^0  W.Y.  089. 
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§g  8241-a244  COSTS.  itt) 

ARTICLE  SECOND. 

RsOtTLATIOirs  RESPECT  TNG  THE  AwARDINa    OF  CoSTS  127) 
PABT.CULAB  CasES. 

$  8241.  Co0t8  against  the  State ;       $  3244.  Costs,  against  a  school 
how  fsdd.  officer. 

8242.  Ck>8t8  where  action  brought  8245.  Id.;  against  a  mnnicipal 

by  people,  on  relation  of  corporation. 

private  person.  S246.  Id. ;  by  or  against  an  ez- 

8243.  Id. ;  for  the  benefit  of  a  ecutor,  etc 

county,  etc.  8247.  Cof>ts  in  case  of  transfer, 

etc.,  of  cause  of  action. 

§  8841.  Where  coets  are  awarded  against  the  people  of  76  Hon,  ua 
the  State,  in  an  action  or  a  special  proceeding  brought,  by 
a  public  officer,  pursuant  to  any  provision  of  law,  and  the 
proceedings  have  not  been  stayed,  by  appeal  or  otherwise ; 
the  comptroller  must  draw  his  warrant  upon  the  treasurer, 
for  the  payment  of  the  costs,  out  of  any  money  in  the 
treasury,  appropriated  for  that  purpose,  upon  the  produc- 
tion to  him  01  an  exemplified  copy  of  the  judgment,  or 
order  awarding  the  costs,  and,  where  the  amount  is  not 
fixed  thereby,  of  a  taxed  bill  of  costs;  accompanied,  in 
either  case,  with  a  certificate  of  the  Attorney-General,  to 
the  eflfect  that  the  action  or  special  proceeding  was  brought 
pursuant  to  law.  The  fees  of  the  clerk,  for  the  exempli- 
fied copy,  must  be  certified  thereupon  by  him,  and  induaed 
in  the  warrant. 

§  8848.  Where  an  action  is  brought,  in  the  name  of  the 
I>eople  of  the  State,  upon  the  relation  of  a  private  corpora- 
tion or  individual,  as  prescribed  in  section  one  thousand 
nine  hundred  and  eighty-six  of  this  act,  a  judgment, 
awarding  costs  to  the  defendant,  must  award  them,  against 
the  relator,  in  the  first  instance ;  and  against  the  people, 
only  in  case  an  execution,  issued  thereupon  against  the 
property  of  the  relator,  is  returned  unsatistied. 

§  8848.  In  an  action  or  a  special  proceeding,  brought  in  112N.T.I17 
the  name  of  the  people  of  the  State,  to  recover  money  or  76  Hnn,  llff. 
property,  or  to  establish  a  right  or  claim,  for  the  benefit  of 
a  county,  city,  town,  or  village,  costs  shall  not  be  awarded 
against  the  people ;  but.  wl  ere  they  are  awarded  to  the 
defendant,  they  must  be  awarded  a^nsl  a  body  for  whose 
benefit  the  action  or  special  proceedmg  was  brought. 

§  8844.  Costs  cannot  be  awarded  to  the  plaintiff,  in  an 
action  against  a  school  officer,  or  a  supervisor,  on  account  of 
an  act  performed  by  him,  by  virtue  of.  or  under  color 
of  his  office ;  or  on  account  of  a  refusal  or  an  omission  to 
perform  a  duty  enjoined  upon  him  by  law ;  where  his  act, 
refusal,  or  omission  might  have  been  the  subject  of  an  ap- 
peal to  the  State  superintendent  of  public  instruction,  and 
where  it  is  certified  that  it  appeared,  upon  the  trial,  that 
the  defendant  acted  in  good  faith.  But  this  section  does 
not  apply  to  an  action  for  a  penalty ;  or  to  an  action  or  a 
special  proceeding,  to  enforce  a  decision  of  the  sup^do^ 
teodent* 
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« HuDL^flL  §  8845,  Costs  canDot  be  awarded  to  the  plaintiff.  In  aq 
40  Id  mi  ^^ion  against  a  municipal  corporation,  in  -wtiicli  the  ocmii* 
4^  Id!  178.  plaint  demands  a  judgment  for  a  sum  of  money  only ; 
46  Id.  806.  unless  the  claim,  upon  -which  the  action  is  founded,  waa, 
106  W.  ew**  ^^^ro  the  commencement  of  the  action,  presented  for  pay- 
ment to  the  chief  fiscal  officer  of  the  corix>ration. 
29  Han,  14.  §  8246.  In  an  action,  brought  by  or  against  an  executor 
W.  689.  or  administrator,  in  his  representative  capacity,   or  the 

Super     ct   ^'^^istee  of  an  express  trust,  or  a  person  expressly  authorized 
(J.jt8.)480.   by  statute  to  sue  or  to  be  sued,  costs  must  be  awarded,  as 
Id.  66^         in  an  action  by  or  against  a  person,  prosecuting  or  defend- 
stateBen    ^°^  *^  ^^  ^^^  right,  except  as  otherwise  prescribed  in 
8i£  sections  one  thousand  eight  hundred  and  thirty-five  and 
Id.  966.         one  thousand  eight  hundred  and  thirty-six  of  this  act ; 
88  Hun.  128.  i)^  ^^y  ^re  exclusively  chargeable  upon,  and  collectible 
i8Mi«o.434.  ffQiQ^  the  estate,  fund,  or  person  represented,  unless  the 
court  directs  them  to  be  paid,  by  the  party  i)ersonally,  for 
mismanagement  or  bad  faith  in  the  prosecution  or  defence 
of  the  action. 
1  City  Ct  §  8847.  Where  an  action  is  brought,  fn  the  name  of 

JJ^  —        another,  by  a  transferee  of  the  cause  of  action,  or  hj  any 
Su^r.  ct     other  person,  who  is  beneficially   interested  therem ;  or 

g.  A  8.)  61.  where,  after  the  commencement  of  an  action,  the  cause  of 
N.Yj683.  action  becomes,  by  transfer  or  otherwise,  the  property  of  a 
S  N  Y.'  person,  not  a  party  to  the  action  ;  the  transferee,  or  other 
Super,  'ct.  person  so  interested,  is  liable  for  costs,  in  the  like  cases, 
(Jj^8.)i78.  and  to  the  same  extent,  as  if  he  was  the  plaintiff  ;and. 
StoteRep  ^^e^  costs  are  ^awarded  against  the  plaintiflf,  the  court 
lOd'.  may,  by  order,  direct  the  person  so  liable  to  pay  them. 
18»  N.T.^2.  Except  in  a  case,  where  he  could  not  have  been  lawfully 
66  sSte  bId  ^ii^'ected  to  pay  costs,  personally,  if  he  had  been  a  par^, 
689.  as  prescribed  in  the  last  section,  his  disobedience  to  the 

oraer  is  a  contempt  of  court.  But  this  section  does  not 
apply  to  a  ca«e,  where  the  person  so  beneficially  interested, 
is  the  attorney  or  counsel  for  the  plaintiff,  if  his  only  bene- 
ficial interest  consists  of  a  right  to  a  portion  of  the  sum  or 
property  recovered,  as  compensation  for  his  services  in  the 
action. 

ARTICLE  THIRD. 
Miscellaneous  Pkovisions, 

I  8S48.  Certificate  entitling  part  j       %  8260.  Thii  title  not  to  aiEoet 
to   costs  or  increased  special    provisions   of 

costs.  law. 

aUA.  Costs  against  infant  plain- 
tiff ,  collectible  of  guard- 
ian ad  litem. 

78  Hnn.  693.  §  8248.  Where,  upon  the  trial  of  an  action,  the  title  to 
peal  property  comes  in  question,  or  any  fact  appears, 
whereby  either  parly  becomes  entitled  to  costs,  or  to  the 
hicreased  costs  specined  in  section  three  thousand  two  hun- 
dred and  fifty-eight  of  this  act,  the  judge  presiding  at  the 
trial,  or  the  referee,  must,  upon  the  application  of  the  par^ 
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to  be  benefited  thereby,  either  before  or  after  the  verdict, 
report,  or  decision  is  rendered,  make  a  certificate,  stating 
the  fac^  Such  a  certificate  is  the  only  competent  eyidence, 
as  to  the  matter,  before  the  taxing  officer. 

§  8849*  Where  costs  are  awarded  against  an  infant 
plaintiff,  they  may  be  collected,  by  execution  or  otherwise, 
from  his  guardian  ad  litem,  in  like  mannner  as  if  the  latter 
was  the  plaintiff. 

§  8250,  This  title  does  not  affect  any  provision  con* 
tained  elsewhere  in  this  act.  or  in  any  other  statute,  remain* 
ing  unrepealed  after  this  chapter  takes  effect ;  whereby  the 
award  of  costs  is  specially  regulated,  in  a  particular  case, 
otherwise  than  as  prescribed  in  this  title. 

TITLE  IL 
Fixing  the  amount  of  costs, 

JLaertoiM  1.  Sams  allowed  m  costs  ;  dlBbnnementi. 
2.  Taxation  of  coeta. 

ARTICLE  FIRST. 
Sums  allowed  as  Costs  ;  Diseurbbments. 

I  SKI.  Amoant  of  coste  gener-       S  3266.  Dieburaements  to  be  in* 
aUy.  eluded  in  bill  of  corta. 

tase.  Additional  allowance  to  82S7.  Increased  daniogej  not  t6 
plaintiff  in  f  oreclosore,  carry  increased  costs. 

J>artition,  etc.  8258.  When  defendant  entitled 
ditional  allowance  to  to  incres^ed  coets. 

either  party  in  dilBcalt  8250.  Increased    disbursements 
cases,  etc.  not  allowed. 

8264.  Allowances  under  the  fore-  8:80.  Costs  upon  a  settlement 

going  sections  limited.  a:61.  This  article  not  to  affect 
8255.  Costs  upon  adjournment  special    provisions    of 

of  trial  law. 

§  8251.     [Am'd  189'>,  1896.]     Costs  awarded  to  a  party  to  S  ^.^'JlJp"^ 
an  aotion,  mast  bo  at  the  following  rates  :  ^     Jo  qq^,  P,^ 

490. 

1.  [Am*d  1896,  amendmenito  take  effect  September  1,  1896.]  26Hnn,W«. 
To  the  plaintiff  :  For  all  proceedings,  before  notice  of  trial,  J*^**''*  ^* 
in  an  notion  S|>ecified  in  section  four  hnudred and  twenty  of  ^i^^q  55^. 
tbis  act,  fifteen  dollars :  in  every  other  aotion,  twenty-five  3  How!  Pr! 
dollars.  For  each  additional  defendant  served  with  the  sum-  N.  8. 160. 
mons,  not  exceeding  ten,  two  dollars  :  and  for  each  necessary  *gta»oBeD. 
defendant  in  excess  of  t^at  number,  served  with  the  sum-  5^1^! 
mons,  one  dollar.  For  procuring  the  appointment  of  a  116N.Y.416. 
guardian,  or  guardian  ad  litem,  for  one  or  more  infant  de-  ^^i^J^p 
fendants,  ten  d  liars.  For  procuring  an  order  directing  the  B*»'«K»g» 
service  of  tho  summons  by  publication  thereof,  or  person-  issn.y.ms. 
ally,  without  the  state,  on  one  or  more  defendants,  ten  dol-  ^  Id.,  20L 
lars.  For  procuring  an  injunction  order  or  an  order  of  ar-  Hhuu,  si, 
rest,  ten  dollars.                                                                              11  ifiso.  337. 

7  App.  Dir. 

2.  To  the  defendant :  For  all  proceedings  before  notice  of  130. 
trial  except  as  otherwise  prescribed  in  this  article,  ten  dollars. 
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iS^Si?*  ^*  To  either  party  :    For  all  proceedings,  after  notice  of 

60*How.*  Pr.  trial,  and  before  trial,  except  a9  otherwise  prescribed  in  this 
482.  article,  fifteen  dollars.     For  taking  the  deposition  of  a  wit- 

8  Ci^.  .Pro.  ness  or  of  a  party,  as  prescribed  in  section  eight  hnndred  and 
22  Abb  N  0  seventy,  section  eight  hnndred  and  seventy-one.  or  section 
464.  eight  hundred  and  ninety-three  of  this  act,   ten   doUars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission 
or  to  letters  rogatory,  issued  as  prescribed  in  sectioiis  ei^ht 
hundred  and  eighty-eight,  nine  hundred  and  twelve  nine 
hundred  and  thirteen  and  three  thousand  one  hundred  and 
seventy-one  of  this  act,   ten  dollars.    For  the  trial  of  an 
issue  of  law,  twenty  dollars.     For  the  trial  of  an  issue  of 
fact,  thirty  dollars ;  and  where  the  trial  necessarily  occu- 
pies  more  than  two  days,  ten  dollars  in  addition  thereto. 
For  making  and  serving  a  case,  twenty  dollars ;  and  where 
the  case  necessarily  contnijis  more  than  fifty  folios,  ten 
dollars  in  addition  thereto.      For   making    and    serving 
amendments  to  a  case,  twenty  dollars.     Upon  a  motion  for 
a  new  trial  upon  a  case,  or  an  application  for  judgment  upon 
a  special  verdict,  the  s^me  sums  as  upon  an  appeal,  as  pre- 
scribed in  subdivision  fourth  of  this  section.     Upon  ftny 
other  motion,  or  upon  a  reference  specified  in  section  three 
thousand  two  hundred  and  thirty-six  of  this  act,  to  each 
party  to  whom  costs  are  awarded,  a  sum  fixed.by  the  court  or 
judge,  not  exceeding  ten  dollars  besides  necessary  disburse- 
ments for  printing  and  referee's  fees.    Where  a  new  trial  is 
had.  pursuant  to  an  order  granting  the  same,  for  all  pro- 
ceedings after  the  grant  of,  and  before  the  new  trial,  twenty 
five  dollars.     For  one  term  of  the  city  court  of  the  city  of 
New  York,  at  which  the  cause  is  necessarily  on  the  calendar, 
and  for  each  trial  term  or  special  term,  of  the  supreme 
court,  or  a  county  court   not  exceeding  five,  at  which  the 
csause  is  necessarily  on  the  calendar,  excluding  the  term  at 
which   it  is  tried,  or  otherwise  finally  disposed  of,    ten 
dollirs. 


f  1276,  C!on-     4.  To  either  party, upon  an  appeal  to  the  supreme  conrt,from 
sol.  Act         an  inferior  cotirt;  or  upon  an  appeal  to  the  appellate  division 
JJ^ow.  Pr.  Qf  tije  supreme  court  or  to  the  general  term  of  the  city  court 
31  Hun,  426.  ^^  *'^®   ^^^y  ®^  ^ew  York,  tHken  from  an  interlocutory  or 
64  N.Y.'siip*.  final  judgment,  or  from  an  order  granting  or  refusing  anew 
er.  ct   (J.&  tri  «1    rendered  or  made  in  the  same  court,  or  at  a  trial  term 
47^Hun  465    ®^  ^^^^  supreme  court ;  or  upon  an  application  to  the  appel- 
31  N  y!         Iftte  division  of  the  supreme  court  for  a  new  trial,  or  for 
State  Rep.  judgment  upon  a  verdict,  rendered  subject  to  the  opinion 
''^-   of    the    court    or  where   exceptions   are    ordered    to   be 
heard,  in  the  first  instance,  at  a  term  of  the  appellate  divis- 
ion   of    the    supreme  court.      Before  argument,   twenty 
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dollars.  For  argument,  forty  dollars.  For  one  general 
term  of  the  city  court  of  the  city  of  New  York,  at  which  the 
cause  is  necessMrily  on  the  calendar  ;  and  for  each  term  of 
the  appellate  division,  not  exceeding  five  of  the  supreme 
court  »it  which  the  cause  is  necessarily  on  the  calendar,  ex- 
cluding the  term  at  which  it  is  argued,  or  otherwise  finally 
disposed  of,  ten  dollars. 

5.  To  either  party  upon  an  appeal  to  the  court  of  appeals. 
—Before  argument,  thirty  dollars.  For  argument,  sixty 
dollars.  For  each  term,  not  exceeding  ten,  at  which  the 
cause  is  on  the  calendar,  excluding  the  term  at  which  it  is 
argued,  or  otherwise  finally  disposed  of,  ten  dollars.  Where 
a  judgment  is  affirmed  by  the  court  of  appeals,  the  court 
may,  in  its  discretion,  also  award  dnmages,  by  way  of  costs, 
for  the  delay,  not  exceeding  ten  per  centum  upon  the 
amount  of  the  judgment;  or  where  it  was  rendered  upon  un 
appeal,  upon  the  amount  of  the  original  judgment. 

^  8868«  Where  the  action  is  brought  to  foreclose  a  iM°^  * 
mortgage  upon  real  property ;  or  for  the  partition  of  real  *  ^* 
property ;  or  to  procure  an  adjudication  upon  a  will  or  other 
instrument  in  writing ;  or  to  compel  the  aelermination  of  a 
claim  to  real  property ;  or  where,  in  any  action,  a  warrant 
of  attachment  against  property  has  been  issued ;  the  plain- 
tiff, if  a  final  judgment  is  rendered  in  his  favor,  and  be  re- 
covers costs,  is  entitled  to  recover,  in  addition  to  the  costs 
prescribed  in  the  last  section,  the  following  percentages,  to 
be  estimated  upon  the  amount  found  to  be  due  upon  the 
mortgage ;  or  the  value  of  the  property  partitioned,  affected 
by  the  adjudication  upon  the  will  or  other  instrument,  or 
the  claim  to  which  is  determined  ;  or  the  value  of  the  prop- 
erty attached,  not  exceeding  the  simi  recovered,  or  claimed  ; 
as  the  case  may  be : 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per 
centum. 

Upon  an  additional  sum,  not  exceeding  four  hundred 
dollars,  five  per  centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand 
dollars,  two  per  centum. 

Where  such  an  action  is  settled  before  judgment,  the 
plaintiff  is  entitled  to  a  percentage  upon  the  amount  paid  or 
secured  upon  the  settlement,  at  one  half  of  those  rates.  In 
an  action  to  foreclose  a  mortgage  upon  real  property,  where 
a  part  of  the  mortgage  debt  is  not  due,  if  the  final  judgment 
directs  the  sale  of  the  whole  property,  as  prescribed  in  sec- 
tion one  thousand  six  hundrcKi  and  thirty-seven  of  this  act, 
the  percentages,  specified  in  this  section,  must  be  computed 
upon  the  whole  sum,  unpaid  upon  the  mortgage.  *  But  if  it 
directs  the  sale  of  a  part  only,  as  prescribed  in  section  one 
thousand  six  hundrpd  and  thirty-six  of  this  act,  they  must 
be  computed  upon  the  sum  actually  due  ;  and  if  the  court 
thereafter  grants  an  order,  directing  a  sale  of  the  rt maining 
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der,  or  a  part  thereof,  the  percentages  must  be  compolsd 
ui)on  the  amount  then  due :  but  the  aggregate  of  the  per- 
centages shall  not  exceed  the  sum.  which  would  have  heet 
allowed,  if  the  entire  sum  secured  b  v  the  mortgage  had  bee- 
due,  when  final  judgment  was  rendered. 

f  8258.     [Am*d  1896,  amendment  io  i^e  effect  September  1. 

1896.]    In  an  action  brought  to  forclose  a  mortgage  upon 

ronl  property  ;  or  for  the  partition  of  real  property  ;  or  in  & 

8d  H      aifl  ^'®®"^*'  *"^  extraordinary  case,  where  a  defense  has  been 

"*•       interposfd  in  nn  action  ;  or  except  in  the  first  and  second 

12  Miso.  345.  judicial  districts  in  a  special  proceeding  by  certiorari  t- 

4Month.  L.  review  an  assessment,  under  chapter  two  hundred  and  siitj- 

WHmi  466  ^ '^^  ^^  *^^®  ^*^®  ^^  eis^hteen hundre  I  and  eighty,  and  tte 

Bl  Id.  lb.    '  <^^3  amending  the  same,  the  court  may  also,  in  its  diacre- 

Id.  884.        tion,  award  to  any  party  a  farther  snm,  as  follows: 

1.  Iq  an  action  to  foreclose  a  mortgage,  a  sum  not  exceed- 
ing two  and  one-half  per  centum  upon  the  hum  dae<ff 
claimed  to  be  due  upon  the  mortgage,  nor  the  aggregate  sine 
of  two  hundred  dollars. 

16  Week  Dig.  iSO:  14  Abb.  N.  G.  496;  39  Hnn.  666;  26  N.  T.  Stst«  B«p 
624;  61  How.  Pr.  805;  128  N.  T.  129;  133  Id.  239;  188  Id.  266;  3  App.  DiT. 
17:  14  Misc.  426;  41  N.  Y.  Sapp.  21U. 

2.  In  any  other  case  or  special  proceeding  specified  in  this 
106N.Y.S87.  section,  a  sum  not  exceeiHng  five  per  centum  upon  the  snm 

'  recovered  or  claimed,  or  the  value  of  the  subject-matter  in- 
volved. 

S6  Hon,  89.  %  8254.  But  nil  tlie  sums  awarded  to  the  plaintiff,  as 
J{  ^  *^  prescribed  in  section  three  thousand  two  hundred  and  fifty- 
Sglwrr  ^o  o^  ^^'^  *c^  ^^  ^^  ^  party  or  two  or  more  parties  on  the 
same  side,  as  prescribed  in  the  last  sentence  of  Fection  three 
thousand  two  hundred  and  fifty-one  of  this  act,  and  in  sub- 
division second  of  the  last  section,  cannot  exceed,  in  th0 
aggregate,  two  thousand  dollars. 

f  M77,  Con-      §  8255.     [Am'd  1895,  amendment  io  take  effect  January  1, 

26  NY*        18^6.]    Where  an  application  is  made  to  a  coart  or  a  referee 

Sute  Rep.  to  adjourn  a  trial  the  payment  to  the  adverse  party  of  a  sum 

84.  not  exceeding  ten  dollars  or  in  the  city  coort  of  the  city  of 

New  Toik  a  bum  not  exceeding  five  dollais,  besides  the  i^n 

of  bis  witneFses  and  other  taxable  disbursements  already 

made  or  incurred,  which  are  rendered  ineffectual  by  the  ad- 

joiiminent  mny  be  required  as  a  condition  of  granting  the 

4  Civ.  Pro.    adjournment. 

148.  §  825<u     [Am'd  1892,  1895,  amendmerd  io  take  effect  Sep- 

is^Abb^*    ^*"*'^^  ^»  1^95.]    A  party  to  whom  costs  are  awarded  in  an 

G  242.        '    action  is  entitled  to  include  in  his  bill  of  costs  bis  n«>ces8ary 

4Dem.S86.     disbursements  ns  follows:    The  legal  fees  of  witnesses  and 

of  referees  and  other  officers;  the  reasonable  compensation 

29^  kbh  ^N    ^^  coiumissioners  taking  depositions;  the  legal  foesforpubU- 

0,144.  *     *    cation  where  publication  is  directed  pursuant  to  law;  thi» 

legal  fees  paid  tor  a  certified  copy  of  a  deposition,  or  other 

paper,  recorded  or  filed  in  any  public  office,  necessarily  used 

or  obtained  for   use  on  the  trial;  copies  of  opinio  is  and 

charges  of  judges;  the  reasonable  expenses  of  printing  the 

papers  for  a  heitring,  when  required  by  a  rule  ( f  the  couit; 

prospective  charges  for  the  txp<  uses  of  entering  and  d(  cket- 

ing  the  judgment;  and  the  sheriff's  fees  for  receiving  and 

returning  one  execution  thereon,  including  the  searoi  for 

property,  and  such  other  reasonable  and  necessary  expenses 

as  are  taxable,  according  to  the  course  and  practice  of  the 
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court,  or  by  express  proTision  of  law.  Searches  affecting 
property  situate  in  any  county  in  which  the  oflfice  of  connty 
clerk  or  register  is  a  salaried  one,  when  made  and  certified 
to  by  title  insurance,  abstract  or  searching  companies, 
organized  and  doing  business  under  the  laws  of  this  State, 
may  be  used  in  all  actions  or  special  proceedings  in  which 
official  searches  may  be  nsed,  in  place  of  and  wiQi  the  same 
legal  effect  as  such  official  searches,  and  the  ezpfnses  of 
searclies  so  ma^le  by  said  companies  shall  be  taxable  at  rateti 
not  exceeding  the  cost  of  similar  official  searches. 

§  3257*  A  p'aintiff,  who  recovers  doable  or  other  in- 
c  en  ed  dnmnges,  dots  not  thereby  become  entitled  to  more 
than  single  costs ;  except  where  it  is  otherwise  specially  pre- 
Rcrlbed  by  law. 

§8858.  In  either  of  the  following  cases,  a  defendant,   80  Hun,  895 
In  whose  favor  a  final  judgment  is  rendered,  in  an  action  ^m^^ 
wherein  the  complaint  demands  judgment  for  a  sum  of  is  civ.  Pro 
money  only,  or  to  recover  a  chattel ;  or  a  final  order  is  888. 
made,  in  a  special  proceeding  instituted  by  a  State  writ,  is  *  ^-J-  ^^^ 
entitled  to  recover  the  costs,  prescribed  in  section  three  g^  gj^^  5^, 
thousand  two  hundred  and  fif  h^-one  of  this  act,  and,  in  ad- 
dition thereto,  one-half  thereof : 

1.  Where  the  defendant  Is  or  was  a  public  officer,  ap- 
pointed or  elected  under  the  authority  of  the  State,  or  a 
person  specially  appointed,  according  to  law,  to  perform  the 
duties  of  such  an  officer ;  and  the  action  or  special  proceed- 
ing v/as  brought  by  reason  of  an  act,  done  by  him  by  virtue 
of  his  office,  or  an  alleged  omission  by  him,  to  do  an  act, 
which  it  was  his  offlcialduly  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant, 
by  reason  of  an  act  done,  by  the  command  of  such  an  officer 
or  person,  or  in  his  aid  or  assistance,  touching  the  duties  of 
the  office  or  appointment. 

8.  Where  the  action  was  brought  against  the  defendant, 
for  taking  a  distress,  making  a  sale,  or  doing  anjr  other  act, 
by  or  under  color  of  aulhonty  of  a  statute  of  this  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other 
person,  specified  herein,  unites  in  hia  answer  with  a  person 
not  entitled  to  such  additional  costs. 

§  8859.  The  increase,  specified  in  the  last  section,  doet 
not  extend  to  the  disbursements ;  and  an  officer,  witness,  or 
juror,  is  not  entitled  to  any  other  fee  in  the  action,  except 
the  single  fee  allowed  by  law  for  his  services. 

§  S860«  Where  an  action,  specified  in  section  three 
thousand  two  hundred  and  twenty-eight  of  this  act,  is 
settled  before  judgment,  no  greater  sum  shall  be  demanded 
as  costs,  than  at  the  rates  prescribed  by  section  three  Ihoii- 
sand  two  hundred  and  fifty-one  of  this  act. 

§  8861.  This  article  does  not  affect  any  provision  con- 
tained elsewhere  in  this  act,  or  in  any  other  statute  remaining 
xmrepealed  after  this  act  takes  effect,  whereby  the  amount 
of  costs  is  specially  fixed,  in  a  particular  case,  otherwiso 
than  as  prescribed  in  this  article.  Cooalp 
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ARTICLE  SECOND. 
Taxation  op  Costs. 

I  8983.  Coats;  how  taxed.  Allow-  %  8965.  Beview  of  UxBtlon. 

ances,  etc. ;  how  com-  8966.  Duty  of  taxing  offlc«c. 

puted.  8967.  AfSdavit   reapecting  di» 

8968.  Notice  of  taxation.  harsementa. 
8264.  Betaxation. 

8  Cir.  Pro.  §  8268.  Costs  must  be  taxed  by  the  clerk,  upon  the  sp- 
29Abb  N c  Pl^^^^<^^  ^^  ^^®  party  entitled  thereto ;  except  that  the 
^^  D.w.c.  cQ^rt  juj^y  direct,  that  interlocutory  costs,  or  costs  in  a 
special  proceeding,  be  taxed  by  a  judge.  The  clerk  most 
insert,  in  the  judgment  or  final  order,  the  amount  of  the 
costs,  as  taxed.  In  a  case  where  the  costs  are  in  the  dis- 
cretion of  the  court,  the  report  or  decision,  or  the  direction 
of  the  court  for  final  judgment,  upon  a  default,  or  after  a 
jury  trial,  must  specify  which  party  or  parties  are  entitled 
to  costs ;  but  the  amount  of  the  costs  must  be  ascertaioed 
by  taxation.  The  allowance,  specified  in  section  three 
thousand  two  hundred  and  fifty -two  of  this  act,  must  be 
computed  by  the  clerk  upon  the  taxation :  but  the  value  of 
property,  required  to  be  ascertained  for  that  purpose,  must 
be  ascertained  by  the  court,  unless  it  has  been  fixed  by  the 
decision  or  report,  or  by  the  verdict  of  the  jury,  upon  which 
the  final  judgment  is  entered :  except  that,  in  case  of  actual 
partition,  it  must  be  determined  by  the  commissioners, 
t  N.  Y.  §  8268.  Costs  may  be  taxed,  upon  notice  to  the  attorney 

*'***  ^a!  ^^^  ^^^  adverse  party,  who  has  appeared,  and  is  interest^ 
in  reducing  the  amount  thereof.  iJotice  of  taxation  must 
be  served,  not  less  than  ^ve  days  before  the  taxation  ;  un- 
less the  attorneys,  serving  and  served  with  the  notice,  all 
reside,  or  have  their  offices,  in  the  city  or  town,  where  the 
costs  are  to  be  taxed ;  in  which  case,  a  notice  of  two  days 
is  sufficient.  A  copy  of  the  bill  of  costs,  specifying  the 
items,  with  the  disbursements  stated  in  detail,  must  be 
served  with  the  notice  of  taxation. 
186N.Y.211.  §  8264.  Costs  may  also  be  taxed  without  notice.  But 
where  they  are  so  taxed,  notice  of  relaxation  thereof  must 
immediately  afterwards  be  given,  as  prescribed  in  the  last 
section,  by  the  party  at  whose  instance  they  were  taxed  ;  in 
default  whereof,  the  court  must,  upon  the  application  of  a 
party  entitled  to  notice,  direct  a  retaxation,  with  costs  of  the 
motion,  to  be  paid  by  the  party  in  default.  The  court  may, 
in  its  discretion,  upon  the  application  of  a  party  interested, 
direct  a  retaxation  of  costs  at  any  time.  Any  sum,  de- 
ducted upon  a  retaxation,  must  be  credited  upon  the  execu- 
tion, or  other  mandate  issued  to  enforce  the  judgment. 

§  8265.  A  taxation  or  a  retaxation  may  be  reviewed  by 
the  court,  upon  a  motion  for  a  new  taxation.  The  order, 
made  upon  such  a  motion,  may  allow  or  disallow  any  item, 
objected  to  before  the  taxing  officer,  in  which  case,  it  has 
the  effect  of  a  new  taxation  ;  or  it  may  direct  a  new  taxs- 
Uoa  before  the  proper  officer,  specifying  the  grounds  or  tbf 


Digitized  by  VjOOQ  IC 


§§  826^-8268    SECUEITY  FOR  COSTS.  457 

proof,  upon  which  the  item  may  be  allowed  or  disallowed 
Dy  him. 

§  3866.  An  ofScer,  authorized  to  tax  costs  in  an  action  87Hiiii«ifi 
or  a  special  proceeding,  must,  whether  the  taxation  is  op- 
posed, or  not,  examine  the  biUs  presented  to  him  for  taxa- 
tion ;  must  satisfy  himself  that  all  tlie  items  allowed  by  him 
are  correct  and  legal ;  and  must  strike  out  all  charts  for 
fees,  other  than  the  prospective  charges  expressly  allowed 
by  law,  where  it  does  not  appear  that  the  services,  for  which 
they  are  charged,  were  necessarily  performed. 

§  8867.  A  charge,  for  the  attendance  of  a  witness,  can-  87Hiiii,8n. 
not  be  allowed  without  an  affidavit,  stating  the  number  of  ^^^^'  ^« 
days  of  his  actual  attendance ;  and,  if  travel  fees  are 
charged,  the  distance  for  which  they  are  allowed.  A 
charge,  for  a  copy  of  a  document  or  paper,  cannot  be 
allowed,  without  an  affidavit,  stating  that  it  was  actually 
and  necessarily  used,  or  was  necessarily  obtained  for  use. 
An  item  of  disbursements,  in  a  bill  of  costa,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit,  and 
appears  to  have  been  necessarily  incurred,  and  to  be  reason- 
able in  amount. 

TITLE  in. 
Security  for  CotiU, 

I  8S66.  When     defendant    maj  \  8274.  Notice  of  exception  ;  Id., 

reqah«     security     for  of  jnstiflcation. 

costs.  8275.  Jnstiflcation  of  snr«ties. 

8269.  Id.;     after   action    com-  Allowance  of  nndertak- 

menced.  ing. 

8270.  The    last     two    sections  8276.  Order  to  give  additional 

qnalifled.  security.    Proceedinn. 

8371.  Id.;    in    actions  by  and  827r.  Effect  of  failure  to  ooieiy 

against  executors,  etc.  order  to  give  security. 

8272.  Order  to  give  security.  8278.  Liability  or  attorney,  for 
8278.  Bequisites  of    nndertok-  costs  in  ceitain  actions. 

ing.  8279.  This  title  applies  to  special 

proceedings. 

§  8868.  lAm'd  1891 1  f  1286,  Coik 

The  defendant,  in  an  action  brought  in  a  court  "ol.  Act. 

of  record,  may  require  security  for  costs  to  be  given,  as  i*^  ^^ 

prescribed  in  this  title,  where  the  plaintiff  was,  when  the  (j.^.)89a 
action  was  commenced,  either 

M.  575 ;  1  Civ.  Pro.  15 ;  63  How.  Pr.  877 ;  49  N.  Y.  Super.  Ct  (J.  &  8.) 
96 ;  29  Ilnn.  667 ;  13  Abb.  N.  C.  182 ;  8  Civ.  Pro.  428 ;  5  Month.  L.  Bui. 
9?;  61  N.  Y.  Super.  Ct  (J.  &  8.)  119 ;  2  How.  Pr.  N.  8.  888 ;  48  Hun. 
860;  15Civ.  Pro.  287 ;  lis  N.  Y.  310 ;  24  N.  Y.  State  Bep.  \»i. 

1.  A  person  residing  without  the  State  ;  or  if  the  action 
is  brought  in  a  county  court,  or  in  the  city  court  of  the  city 
of  New  Yoik,  the  city  court  of  Yonkers,  or  the  justices' 
court  of  the  city  of  Albany,  residins;  withont  the  city*  or 
county,  as  the  case  may  be,  wherein  the  court  is  located  ;  or 

2.  A  foreign  corporation ;  or. 

8.  A  person  imprisoned  under  execution  for  a  crime;  or 
4.  The  official  assicnee  of  a  person  so  imprisoned ;  the 
official  assignee  or  official  trustee  of  a  debtor ;  or  an  as- 
signee in  bankruptcy  ;   where  the  action  is  brought  upon 

•  See  note  to  18169  ai  to  eonatmotlon  of  "city"  under  S184S 
of  "The  Oreater  New  York  Charter."  _  , 
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a  caase  of  action,  arising  before  the  assignment,  the  ap- 
pointn>ent  of  the  trustee,  or  the  adjudication  in  bank- 
ruptcy ;  or 

0.  An  infant,  whose  guardian  ad  litem  has  not  given  such 
la  Mito.  459.  security,  except  as  otherwise  provided  in  sections  four  hun- 
dred and  fif ty-nine  and  four  himdred  and  sixty-nine  of  thk 
act. 

§  8869.  The  defendant,  in  a  like  action,  may  require 
security  for  costs  to  be  given,  where,  after  the  conunence- 
ment  of  the  action,  the  plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  State ;  or,  inhere  the 
action  is  brought  in  either  of  the  local  courts  si>ecified  in 
subdivision  first  of  the  last  section,  ceases  to  be  a  resident  of 
the  city  or  county,  as  the  case  may  be,  wherein  the  court  it 
located ;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his 
debts,  or  exonerated  from  imprisonment,  pursuant  to  a 
law  of  tfie  State,  or  of  the  UnitcJi  States;  or 

8.  Is  sentenced  to  the  State  prison,  for  a  term  less  than 
for  life. 
18  OlT.  Pro       §  8870.  In  a  case  specified  in  either  of  the  last  two  seo- 
128.  tions,  if  there  are  two  or  more  plaintiffs,  the  defendant 

cannot  require  security  for  costs  to  be  given,  unless  he  is 
entitled  to  require  it  of  all  the  plaintiffs. 
12  Week.  §  8871.  In  an  action  brought  by  or  against  an  executor 

J^^^'p^  or  administrator,  in  his  representative  capacity,  or  the 
15,  •  •  trustee  of  an  express  trust,  or  a  person  expressljr  authorized 
Id.  281.  by  statute  to  sue,  or  to  be  sued  :  or  by  an  official  assignee, 

» H^°  vSl  assignee  of  a  receiver,  or  the  committee  of  a  person 
w  N/?.'  aS  judicially  declared  to  be  incompetent  to  manage  his  affairs; 
46  Himi  680.  the  court  may,  in  its  discretion,  require  the  plaintiff  to  give 
14  MUc  78,    security  for  costs. 

4  ciT.  Pro.        §  8878.  Where  security  for  costs  is  required  to  be  given, 
yo¥¥      ART    *^®  court  in  which  the  action  is  pending,  or,  except  in  a 
!S  Han*  64  *   ^^^^  specified  in  tbe  last  section,  a  judge  thereof,  upon  due 
9  Mi»c.*69i.    proof,  by  affidavit,  of  the  facts,  must  make  an  order  re- 
14  Misc.  78.    quiring  the  plaintiff,  within  a  time  specified,  either  to  pay 
88  Htin,  407.  into  court,  the  sum  of  two  hundred  and  fifty  dollars,  to  h& 
applied  to  the  payment  of  tbe  costs,  if  any,  awarded  against 
him,  or,  at   his  election,  to  file  with  the  clerk  an  under- 
taking, and  to  serve  a  written  notice  of  the  pavment  or  of 
the  ming  upon  tbe  defendant's  attorney ;  and  staying  all 
other  proceedings,  on  the  part  of  the  plamtiff ,  except  to  re- 
Tiew  or  vacate  the  order,  until  the  payment  or  filing,  and 
notice  thereof,  and  also,  if  an  undertaking  is  given,  the  al- 
lowance of  the  same. 
9  MiM.691.        §  8878.  The  undertaking,  specified  in  the  last  section, 
a  m'  ^^*  ™^®*  ^  executed  to  the  defendant  by  one  or  more  sureties, 
and  must  be  to  the  effect  that  they  will  pay,  upon  demand, 
to  the  defendant,  all  costs  which  may  be  awarded  to  him  in 
the  action,  not  exceeding  a  sum,  specified  in  the  undertak* 
ing,  which  must  be  at  least  two  hundred  and  fifty  dollars, 
g  8874*  Within  ten  days  after  service  of  the  notice  ot 
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filing  the  undertaking,  tlie  defendant  may  serve  upon  the 
plaintiff  s  attorney  a  notice  that  he  excepts  to  the  sureties 
therein.  Within  ten  days  after  service  of  such  a  notice, 
the  plaintiff  must  serve,  upon  the  defendant's  attorney,  a 
notice  of  the  justification  of  the  same  or  new  sureties  before 
a  Judge  of  the  court,  or  a  county  judge,  at  a  specified  time 
and  place  ;  the  time  to  be  not  less  than  five  nor  more  than 
ten  oays  thereafter,  and  the  place  to  be  within  the  county 
where  the  action  is  triable, 

§8275.  Section  five  hundred  and  ei^ty  of  this  act  40N.  T.  ' 
appliestothe  justification  of  the  sureties.  Where  the  judge  ?j^'a^ 
finds  the  sureties  sufficient,  he  must  annex  the  written  ex* 
amination,  if  any.  to  the  undertaking,  ind<>rse  his  allow- 
ance thereon,  and  cause  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties, 
the  undertaking  is  deemed  allowed,  and  must  be  indorsed 
and  filed  in  like  manner. 

§  8276.  [Am'd  1891  .J  »  N.  T. 

At  any  time  after  the  allowance  of  an  under-  ®***®^5* 
taking,  riven  pursuant  to  such  an  order,  or  as  prescribed  in  ii2N.Y.Sa 
section  Uiree  thousand  two  hundred  and  seventy-eight  of 
this  act,  or  after  notice  of  the  payment  into  court  made  pur- 
suant to  such  an  order,  the  coiurt,  or  a  judge  thereof,  upon 
satisfactory  proof,  by  affidavit,  that  the  sum  specified  in 
the  imdert^akmg,  or  the  amount  of  such  payment,  is  insuffi- 
cient; or  that  one  or  more  of  the  cr  c  "ii  have  died,  or  be- 
come insolvent,  or  that  his  or  their  c  iv^dmstances  have  be- 
come so  precarious  that  there  is  reason  to  apprehend  that 
the  undertaking  is  insufficient  for  the  securitv  of  the  defend- 
ant ;  must  make  an  order,  requiring  the  plaintiff  to  give  an 
additional  undertaking  or  make  an  additional  payment  into 
court.  The  last  four  sections  apply  to  such  an  order,  and 
to  the  undertaking  given  or  payment  made  pursuant  thereto. 

§8877.  Where  the  plaintiff  fails  to  comply  with  an  48Hiiii,U& 
oraer,  made  as  prescribed  in  this  title,  or  to  procure  the 
allowance  of  an  undertaking  given  pursuant  to  such  an 
order,  the  defendant  is  entitled  to  a  judgment  dismissing 
the  complaint,  and  in  his  favor  for  costs.  The  defendant 
may  apply  therefor,  as  upon  a  motion. 

§  8278.  Where  a  defendant  is  entitled  to  require  se-  2  ciy.  Proi 
curity  for  costs,  as  prescribed  in  section  three  thousand  two  1O8. 
hundred  and  sixty-eight  of  this  act,  the  plaintiff's  attorney 
is  liable  for  the  defendant's  costs,^  to  an  amount  not  ex- 
ceeding one  hundred  dollars,  until  security  is  given,  as 
Srescribed  in  this  title.  The  plaintiff's  attorney  may  re- 
eve himself  from  that  liability,  although  the  defendant 
has  not  required  security  for  costs  to  be  given,  by  filing 
and  procuring  the  allowance  of  an  undertaking,  as  if  an 
order  had  been  made  as  prescribed  in  section  mree  thou* 
sand  two  hundred  and  seventy-two  of  this  act. 

g  8879.  The  foregoing  sections  of  this  title  appiv  to  a 
special  proceeding  instituted  in  a  court  of  record,  m  like 
manner  as  to  an  action ;  for  which  purpose  the  prosecuting      j 
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party,  other  than  the  people,  or,  where  the  special  proceed- 
ing is  instituted  in  the  name  of  the  people,  upon  the  relation 
of  a  private  corporation  or  individual,  the  relator^  is  deemed 
a  plamtiff^  and  the  adverse  party,  a  defendant. 

TITLE  IV. 
General  promHom  relating  to  fees, 

I  8280.  Taking  fees  not  preecribcd  when  not  allowed  feef>. 

by  law,  prohibited.  \  8889.  No  fee  for  adminieteriBg 

8881.  Id. ;  for  services  not  ren>  certain  official  oathj>. 

dered,  except,  etc.  8890.  Certain  searclies  to  be  gn- 
8888.  Penalty  for  extortion.  tnitons. 

8888.  Clerk  of  Court  of  appeals  8891.  Oflicer,  etc,  may  cbarj^ 

to  account  for  and  pay  fee  paid  for  oath,  po^ 

over  fees.  age,  etc. 

8W4.  Id. ;  clerks  of  superior  city  8898.    Id.  •  his  feea,  etc,  to  be 

courts  in  New  York  and  paid  before  required  lo 

Brooklyn.  transmit  paper. 

8285.  Id. ;  certain  county  clerks  8808.  Provision  where  printen 

and  registers.  in  county  refuse  topnb- 

8886.  General  provisions  as  to  lish. 

fees,    etc.,  to    be    ac-  8891.  AiBdavit  of  refaaal  topab- 

counted  for.  lish.  etc. 

8887.  Fees  of  certain  officers  to  8296.  Comptroller  to  audit  oer- 

be  taxed  upon  demand.  tain  charges. 

8888.  Parties,    attorneys,   etc., 

74  Hun,  268,  §  8880.  Each  clerk  of  a  court  must  perform  all  the  da- 
ties  required  of  him,  in  the  course  and  practice  of  the 
court,  without  fee  or  reward,  except  as  expressly  prescribed 
by  law.  Each  public  officer,  upon  whom  a  duty  is  ex- 
pressly imposed  by  law,  must  execute  the  same  without  fee 
or  reward,  except  where  a  fee  or  other  compensation  there- 
for is  expressly  allowed  by  law.  An  officer  or  other  person, 
to  whom  a  fee  or  other  compensation  is  allowed  by  law,  for 
any  service,  shall  not  charge  or  receive  a  greater  fee  oi 
levrard,  for  that  service,  than  is  so  allowed. 

§  8881.  An  officer,  or  other  person,  shall  not  demand 
or  receive  any  fee  or  compensation,  allowed  to  him  by  law 
for  any  service,  unless  the  service  was  actually  ren- 
dered by  him  ;  except  that  an  officer  may  demand  in  advance 
his  fee.  where  he  is,  by  law,  expressly  directed  or  permittt:^^^ 
to  require  payment  thereof,  before  rendering  the  service. 

§  8888.  An  officer  or  other  person,  who  violates  either 
of  the  provisions  contained  in  the  last  two  sections,  is  liable, 
in  addition  to  the  punishment  prescribed  by  law  for  the 
criminal  offense,  to  an  action  in  behalf  of  the  person  ag- 
grieved, in  which  the  plaintiff  is  entitled  to  treble  damages. 

§  8883.  The  clerk  of  the  Court  of  appeals  must,  within 
ten  days  after  the  first  day  of  January,  and  after  the  first 
day  of  July,  in  each  year,  render  to  the  comptroller  an  ac- 
curate account,  under  oath,  of  all  fees  received  by  him  for 
his  official  services,  since  the  last  account  was  rendered ; 
and  must  pay  the  same  into  the  treasury  of  the  State. 

§  8284.     [^Repeated  1895,  iakts  tfytci  Jan^tary  1,  1896.] 
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§  8886*  Except  as  otherwise  Bpecially  prescribed  by 
law,  each  county  clerk*  or  register,*  who  receives  a  salary, 
must  account  for,  under  oath^ttnd  pay  to  the  treasurer  of 
his  county,  in  the  manner  prescribed  by  law,  all  fees,  per- 
quisites, and  emoluments,  received  by  him,  for  his  official 
services. 

§  8886.  Where  a  public  officer  is  required,  by  law,  to 
keep  an  account  of,  or  to  pay  over,  the  fees  or  other 
moneys,  received  by  him  for  official  services,  he  must  in- 
clude therein  all  sums,  received  by  him,  to  which  he  was 
entitled,  by  reason  of  any  act,  performed  by  him  in  his 
official  capacity ;  whether  the  act  did  or  did  not  pertain  to 
his  office,  or  to  the  business  thereot 

§  3287.     (^m'dl89o,  amendrMnt  io  take  effect  January  1,  S6Hiin.8IMk 
1896.]     Each  county  clerk  or  register  of  deeds,  who  claims  ^^'J^p^ 
any  fees  by  virtue  of  his  office;  and  each  sheriff  or  coroner    o*»^-Bgg 
who  uponthe  coUeition  of  an  executiion,  or  the  settlement, 
either  before  or  after  judgment,  of  an  action  or  a  special  pro  • 
ceeding  claims  any  fees,  which  have  not  been  taxed;  must 
upon  the  written  demand  of  the  person  liable  to  pay  the 
same  cause  them  to  be  taxed  within  the  county,  upon  notice 
to  the  person  making  the  demand  bya  justice  of  the  supreme 
court,  or  the  county  judge.    After  such  a  demand  is  made, 
the  officer  can  not  collect  his  fees  until  they  have  been  so 
taxed. 

§  8888.  A  party  to  an  action  or  a  special  proceeding  is 
not  entitled  to  a  fee,  for  attending  as  a  witness  therein,  in 
his  own  behalf,  or  in  behalf  of  a  party  who  pleads  jointly, 
or  is  united  in  interest,  with  him ;  and  an  attorney  or  coun- 
sel, in  an  action  or  a  special  proceeding,  is  not  entitled  to  a 
fee,  for  attending  as  a  witness  therein,  in  behalf  of  his 
client. 

I  8889*  An  officer  is  not  entitled  to  a  fee,  for  adminis- 
tering the  oath  of  office  to  a  member  of  the  legislature,  to 
any  military  officer,  to  an  inspector  of  election,  clerk  of  the 
poll,  or  any  town  officer ;  or  to  more  than  ten  cents,  for  ad 
ministering  an  official  oath  to  any  othqr  officer. 

§  8890.  Each  of  the  following  officers,  to  wit :  th 
•ecretaiy  of  State,  the  comptroller,  the  treasurer,  the  At- 
torney-General, and  the  State  engineer  and  surveyor,  may 
require  search  to  be  made,  in  the  office  of  either  of  the 
others,  or  of  a  county  clerk,  or  of  the  clerk  of  a  court  of 

*  As  to  New  ToTk  county  see  for  law  resiilating  coontj  clerk,  $$ 
1728-1781,  CoDSol.  Act,  and  see  for  law  reematlnff  register,  L.  1884,  e. 
681,  MS,  11.  ^ 
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record,  for  any  record,  document,  or  paper,  where  he  deems 
it  necessaiy  for  the  discharge  of  his  official  duties,  and  a 
copy  thereof  or  extracts  therefrom,  to  be  made  and  officiary 
certified  or  exemplified,  without  the  payment  of  any  fee 
or  charge. 

§  889 1  •  Where  an  officer  or  other  person  is  required,  in 
the  course  of  a  duty  imposed  upon  him  by  law,  to  take  ao 
oath,  to  acknowleage  an  instrument,  to  cause  an  instru- 
ment to  be  filed  or  recorded,  or  to  transmit  a  paper  to 
another  officer,  he  is  entitled,  in  addition  to  the  fees,  or 
other  compensation  for  the  service,  prescribed  by  law,  to 
the  fees  necessarily  paid  by  him,  to  the  officer  who  admin- 
istered the  oath,  or  took  the  acknowledgment,  or  filed  or 
recorded  the  instrument ;  and  to  the  expense  of  transmit- 
ting the  paper,  including  postage,  where  the  transmiasion  is 
lawfully  made  through  Bie  post-office. 

§  8898.  Each  provision  of  this  act,  requiring  a  judge, 
clerk,  or  other  officer  to  transmit  a  paper  to  another  ofilcer. 
for  the  benefit  of  a  party,  is  to  be  construed  as  requiring 
the  transmission  only  at  the  request  of  the  person  ao  to  !)« 
benefited,  and  upon  payment  by  him  of  the  fees  allowed  by 
law  for  the  paper  transmitted,  or  any  copy  or  certificate 
connected  therewith,  and  the  expenses  specified  in  the  last 
section. 

§  8898.  If  the  proprietor  of  each  newspaper,  published 
in  a  city  or  county,  in  which  any  notice,  order,  citation,  or 
other  paper  is  required  by  law  to  be  publish^,  refuses  to 
publish  the  same,  for  the  fees  prescribed  by  law  for  the 
publication,  it  may  be  published  in  the  newspaper,  printed 
at  Albany,  In  which  legal  notices  are  required  by  law  to  be 
published.*  If  it  is  required  by  law  to  be  published  in  thiA 
newspaper,  and  also  in  another  newspaper  published  in  a 
city  or  county,  and  the  proprietor  oi  each  newspaper  in 
that  city  or  county  refuses  to  publish  it  for  the  fees  so  pre- 
scribed, it  may  be  published  in  the  newspaper,  publi^ed 
nearest  to  the  place,  where  a  person  is  required  to  appear,  or 
where  an  act  is  to  be  done,  pursuant  thereto,  the  proprietor 
of  which  will  publish  the  same,  for  those  fees.  Publica- 
tion, made  as  prescribed  in  this  section,  is  as  yalid,  as  if  it 
was  made  in  the  city  or  county,  where  the  publication 
Ihereof  is  so  required  by  law. 

§  8894.  Where  publication  is  made,  as  prescribed  in  the 
last  section,  elsewhere  than  in  the  city  or  county  where  it  is 
otherwise  required  by  law  to  be  maae,  the  affidavit  of  pub- 
lication must  either  be  accompanied  with  an  affidayit,  or 
contain  a  statement,  to  the  effect  that  an  application  topub^ 
lish  the  advertisement  was,  before  such  publication,  made 
to  the  proprietor  of  each  newspaper  published  in  the  city  or 
county ;  that  the  amount  of  the  legal  fees  for  such  publica- 
tion was  at  the  same  time  tendered  ;  and  that  the  application 

*  See  L.  1884,  c.  188,  repealing  acts  proyiding  for  a  state  paper. 
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was  refused.    Sach  an  affidavit  is  presumptive  evidence  of 
the  facts  stated  therein. 

§  8895.  Where  the  fees  or  other  charges  of  an  officer 
are  chargeable  to  the  State,  they  must  be  audited  by  the 
comptroller,  and  paid  on  his  warrant,  except  as  otherwise 
ipeciaUy  prescribed  by  law. 

TITLE  V. 

Bums  allowed  as  fees. 

I  8200.  Beferee'8  feee  generally.  lowanoe  to  grand  nd 

8S97.  Id.;npon8aleeofrealprop-  trial  Jorore. 

erty.  S  3815.  Id.;  extra  pay  upon  pro* 

8298.  Feea  for   oaths  and    ac-  tracted  trlalB. 

knowledgments.  8818.  Jurors*  fees  in  epeclal  pro* 

8290.  Snrveyors'   and   commie-  ceedings. 

aioners'  fee.-,  in  action  8817.  Fees  of  printers. 

for  partition  or  dower,  8818.  Witnesses'  fees  generally. 

etc.  8819.  Id.;  on  deposition  to  be 

8800.  Fees  of  the  clerk  of  the  need  in  another  atattt. 

Court  of  appeals.  8820.  Beceiver's  commissions. 

8801.  Clerk's  fees  in   civil  ac-  8321.  Fees  of  county  treasurer. 

tions  generally.  and     chamberlain     or 

8809.  The  last  section  qualified.  N.  Y. 

8808.  Clerk's  fees  upon  natural-         8822.  Fees  of  a  Justice  of  the 

ization.  peace. 

8804.  Fees  of  county  clerks  gen-  8828.  Constable's  fees. 

erally.  88d4.  Id.;  affidavit  upon  claim 

8806.  Certain     provisions    not  for  travel  fees. 

affected  by  the  last  sec-  8825.  Justice's  court,  fees  npon 
tion.  a  commission. 

8800.  Fees  of  register  and  other  8826.  Id.;  juror's  fees. 

clerks.  8827.  Id. ;  witnesses' fees. 

8807.  SherifTs  fees.  8828.  Id.;  fees  to  be  naid  before 
8806.  The  last  section  qualiiled.  services  rendered. 

8809.  Id. ;  how  collected.  8829.  Id.;  bv  whom  fees  to  be 

8810.  Coroner's  fees.  paid. 

8311.  Stenographer's    fees    for  8880.  Certain  special  provisions 

copies  of  notes.  excepted  from  this  title. 

8812.  Compensation  of  coneta-  8881.  Proviaion  as  to  change  in 

bles  attending  courts.  fees. 

8818.  Fees  of  trial  jurors.  8882.  This  title  appUet  to  civil 

8814.  Superrieore  may  make  al-  cases  only. 

§  3^96.    [Am'd  1896.]    A  referee,  in  an  action  or  a  special   is  Wedc 
proceeding  bronght  in  a  court  of  record,  or  in  a  special  pro-   Dig.  4lBb 
ceeJing,    taken  as  prescribed  in    title   twelve  of   chapter  ?ti)^«i4 
seventeen  of  this  act,  is  entitled  to  ten  dollars  for  each  day   186N.Y.470. 
spent  in  the  business  of  the  reference;  unless  at  or  before 
the  commencement  of  the  trial  or  hearing,  a  different  rate  of 
compensation  is  fixed,  by  the  consent  of  the  parties,  other 
than  those  in  default  for  failure  to  appenr  or  plead,  mani- 
fested by  an  entry  in  the  mi  Jutes  of  the  referee,  or  otherwise 
in  writing,  or  a  smaller  compensation  is  fixed  by  the  court 
or  judge  in  the  order  appoiuting  liim. 

§8297.     [Am'd  1891,  1895,  amendment  to  take  tfftcl  Sep-   lOtN.TJHL 
tembtr  1,  189.3.]     The  fees  of  a  referee  appointed  to  sell  real    1^  ^^^^»  ^0», 
property,  pursuant  to  a  ju'lgmeut  in  an  action,  are  the  same 
us  tlioso  uUowed  to  the  sheriff,  und  he  is  allowed  the  same 
dikibursemeuts  as  the  sheriff.     Where  a  referee  is  required 
to  tuke  security  upon  a  sale,  or  to  dihtribute,  or  apply,  or 
ascettain  and  it  port  upon  the  distribution  or  application  of 
any  of  the  proceeds  of  the  sale,  he  is  also  entitled  to  one-half 
of  the  commissions  upon  the  amount  so  secured,  distributed) OqIc 
or  applied,  allowed  by  law  to  an  executor  or  administrator 
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for  receiving  and  ])aying  out  money.  Bnt  commissions  shall 
not  be  allowed  to  him  upon  a  Bum  bidden  by  a  party,  and 
applied  upon  tbat  party's  demand,  as  fixed  by  the  judgment 
-without  being  paid  to  the  referee,  except  to  the  amount  of 
ten  dollars.  And  a  referee's  compensation,  includiug  com- 
missions, canuot,  where  the  sale  is  under  a  judgment  in  an 
action  to  ibreoioBe  a  uioitgage,  exc  et-d  fifty  dollars  unlesti  the 
property  sold  for  ten  thuusafid  dollars  or  upvvards,  in  which 
eveut  the  referee  may  receive  such  additional  compensation 
as  to  the  court  may  seem  proper,  or  in  any  other  cause*  five 
hundred  dollars. 

§  3898.  Any^  officer,  authorized  to  perform  the  eervicet 
specified  in  this  section,  and  to  receive  fec^  therefor,  is 
entitled  to  the  following  fees : 

1.  For  administering  an  oath  or  affirmation,  and  certifying 
the  same  when  required,  except  where  another  fee  is 
specially  prescribed  bv  statute,  twelve  cents. 

2.  For  taking  and  certifying  the  acknowledgment  or 
proof  of  the  execution  of  a  written  instrument ;  by  one 
person,  twenty-five  cents  ;  and  by  each  additional  person, 
twelve  cents  :  for  swearing  each  witness  thereto,  six  cents. 

80  Abb.N.o.      g  8299.  A  surveyor,  employed  as  prescribed  by  law,  in 
'to.  HQ  action  for  i)artition  or  dower,  or  to  determine  dower,  is 

entitled  to  five  dollars  for  each  day,  actually  and  necessa- 
rily occupied  in  surveying,  laying  out.  marking,  or  mapping 
land  therein.  Each  assistant,  so  employed,  is  entitled  to 
two  dollars  for  each  day,  actually  and  necessarily  occupied 
in  serving  under  the  surveyor's  direction .  Each  commis- 
sioner, appointed  as  prescribed  by  law,  to  make  partition  or 
admeasure  dower,  is  entitled  to  five  dollars  for  each  day's 
actual  and  necessary  service. 

§  S300.  The  clerk  of  the  Court  of  appeals  is  entitled,  fOT 
the  services  specified  in  this  section,  to  tlie  following  fees : 

For  filing  a  notice  of  appeal  to  that  court,  and  all  tbo 
papers  transmitted  therewiUi,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents  ;  and  for  each  folio 
more  than  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents ;  and  for 
each  folio  more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents ;  and  for  each 
folio  more  than  two,  ten  cents. 

For  a  certified  copy  of  an  order,  record  or  other  paper, 
entered  or  filed  in  his  office,  ten  cents  for  each  folio. 

For  engrassing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certificate,  other  than  that  a  paper,  for  the  copy- 
ing of  which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-nTe 
cents. 

For  sealing  any  paper,  when  required,  fifty  cents. 
TSHnn,  879.        |  8801.  [Am'd  1882,  1890.]    Except  as  otherwise  pre- 
scribed in  the  annexed  section,  each  derk  of  a  court   of 


♦)  So  in  the  original. 
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record  is  entitled,  for  his  services  in  an  action  or  a  special 
proceeding,  brought  in  or  transferred  to  the  court  of  which 
he  is  clerk,  to  the  following  fees : 

Upon  the  trial  of  the  action,  or  the  hearing,  upon  the 
ments,  of  the  special  proceeding,  from  the  party  bringing 
it  on,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering  a 
final  order  in  the  special  proceeding,  including  the  filing  of 
the  judgment  roll,  and  a  copy  of  the  judgment  to  insert 
therein,  fifty  cents  ;  and  ten  cents  in  addition  for  each  folio 
exceeding  ten,  contained  in  the  order  or  judgment. 

For  entering  any  other  order  or  an  interlocutory  judg- 
ment, ten  cents  for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  oiSer,  record  or  other 
paper,  entered  or  filed  in  his  ofl^ce,  five  cents  for  each  folio. 

Where,  on  an  appeal  from  a  judgment  or  order,  a  party 
BhaU  present  to  the  clerk  a  printed  copy  of  the  judgment 
roll  or  order  appealed  from,  it  shall  be  the  duty  of  the 
clerk,  as  reqmred,  to  compare  and  certify  the  same,  for 
which  service  he  shall  be  entitled  to  be  paid  at  the  rate  of 
one  cent  per  folio. 

For  a  certified  transcript  of  the  docket  of  a  judgment, 
twelve  cents. 

For  filing  a  transcript  and  docketing  or  re-docketing  a 
Judgment  thereupon,  six  cents. 

ae  is  not  entitled  to  any  fee,  or  other  compensation,  for 
any  other  service,  in  an  action  or  a  special  proceeding  in 
the  court,  except  that  where  he  is  also  county  clerk, he  mar 
charge  fees  as  prescribed  in  section  thirty-three  hundred  and 
four  of  this  act,  subject  to  the  limitations  therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other 
than  parties  in  default,  or  against  whom  a  judgment  or  a 
final  o/der  has  been  taken,  and  is  not  appealed  from,  stipu- 
late in  writing  that  a  paper  is  a  copy  of  anj  paper  whereof 
a  certified  copy  is  required  by  any  provisions  of  this  act, 
the  stipulation  takes  the  place  of  a  certificate,  as  to  the 
parties  so  stipulating,  and  the  clerk  is  not  required  to  certify 
the  same,  or  entitled  to  any  fees  therefor. 

And  the  paper  so  proved  by  stipulation  shall  be  received 
by  the  clerks  of  tdl  me  courts  and  by  the  courts  and  shall 
be  used  or  filed  with  the  same  force  and  effect  as  if  certified 
by  a  clerk  of  the  court. 

I  8302.  [ilm'd  1895,  amendment  io  take  effect  January  1, 
1896.]  The  last  section  does  not  apply  to  the  clerk  of  a  snr. 
rogate's  court,  of  the  city  court  of  the  city  of  New  York,  of 
the  city  court  of  Yonkers,  of  the  justices'  court  of  the  city  of 
Albany,  or  of  a  mayor's  or  recorder's  court. 

§  8808.  The  clerk  of  any  court,  which  has  jurisdiction 
to  naturalize  an  alien,  is  entitled,  for  the  services  specified 
in  the  section,  to  the  following  fees : 

For  all  services,  upon  the  filing  of  a  declaration  of  in- 
tention by  an  alien  to  become  a  citizen,  including  the  oath 
or  affirmation,  the  recording  of  the  same,  and  a  certificate 
thereof  delivered  to  the  alien,  twenty  cents. 
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For  all  services,  upon  the  admi&don  of  the  aliezi  to  be  t 
citizen,  including  the  recording  of  the  papers,  and  a  certi- 
fied copy  of  the  record,  which  must  be  delivered  to  any 
person  requiring  it,  fifty  cents. 

§  8804.  A  county  clerk  is  entitled,  for  the  services  speci- 
fied in  this  section,  except  where  another  fee  is  allowed  there 
for  by  special  statutory  provision,  to  the  following  fees  to  ba 
paid  in  advance : 

For  searching  and  certifying  the  title  to,  and  incum- 
brances upon  real  property,  for  each  year  for  which  the 
search  is  made,  for  each  name,  and  each  kind  of  convey- 
ance or  lien,  five  cents.  ♦ 

For  a  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  office,  eight  cents  for  each  folio. 

For  filing  a  transcript,  and  making  an  entry  as  prescribed 
in  section  twelve  hundred  and  fifty -eight  of  this  act,  twelve 
cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript 
whereof,  or  of  the  docket  of  which,  has  been  filed  in  lus 
office,  fiftjr  cents,  to  be  paid  by  the  party  at  whose  request 
the  execution  is  issued,  and  to  be  collected  by  the  sheriff  in 
addition  to  the  sum  due  upon  the  judgment. 

For  recording  and  indexing  a  notice  of  the  pendency  of  an 
action  filed  in  his  office,  ten  cents  for  each  folio  conltained 
in  the  notice. 

For  cancelling  f  uch  a  notice,  or  a  notice  filed  in  his  office, 
as  prescribed  in  section  six  himdred  and  forty-nine  of  thfa 
act,  twenty-five  cents. 

For  recording  any  instrument,  which  must  or  may  legaDy 
be  recorded  by  nim,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction- 
piece,  of  a  mortgage,  and  entering  the  satisfaction,  twenty- 
five  cents.  • 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a 
mortgage  as  prescribed  in  section  two  thousand  three  hun- 
dred and  ninety,  of  this  act,  twenty-five  cents. 

For  entering  a  minute  l^t  a  mortgage  has  been  fore- 
closed«  ten  cents. 
Fur  filing  and  entering  a  satisfaction  or  an  assignment  of 
a  judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other 
officer  authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic's  lien,  ten 
cents. 

For  filing  and  entering  specifications  and  all  other  papers 
relating  to  a  lien  against  a  vessel,  twenty-five  cents 

For  filing  any  paper  required  by  law  to  bo  iiled  in  his 
office,  other  than  as  expressly  provided  for  in  this  sectian, 
six  cents. 

•  As  to  fees  for  Marching  In  New  York  coantj,  MoL.  1884,  o.  »0L 
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For  filing  any  paper  deposited  with  him  for  safe  keeping; 
six  cents ;  and  for  searching  for  such  a  paper,  when  re- 
quired, three  cents  for  each  paper  necessarily  opened  and 
examined 

For  c  certificate,  other  than  that  a  paper,  for  the  copying 
of  which  lie  i:  entitled  to  a  fee,  is  a  copy,  twenty -five  centa 

For  inquiring;;  into,  determining,  and  certifying  the  suf- 
flcicnc;-  of  the  sureties  of  c,  oherin,  fifty  cents. 

For  attending  upon  the  canvassing  of  votes,  given  at  an 
election,  two  dollars. 

For  drawing  the  necessary  certificates  of  the  result  of  the 
canvass,  eighteen  cents  for  each  folio ;  and  for  the  neces- 
Ba^.copiea  thereof,  Dine  cents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an 
oath  of  o^iicc,  ten  cents  and  the  necessary  postage. 

For  notifying  the  governor  that  any  person  has  neglected 
to  take  an  oath  of  oflacc,  or  to  file  or  renew  any  security, 
within  the  time  prescribed  Ivr  law,  or  of  a  vacancy  in  an  of- 
fice in  h:3  C30unty,  ten  cents  and  the  necessary  postage. 

For  notifying  any  person  of  his  appointment  to  office, 
twenty-five  cents,  and  the  expenses,  actually  and  necessarUy 
incurred  in  ^^iving  the  notice,  which  the  comptroller  deemn 
reasonable. 

For  entering,  in  the  minutes  of  the  county  court,  a  license 
to  keep  a  ferry,  and  for  a  copy  thereof,  one  dollar.  ^ 

For  taking  and  entering  a  recognizance,  from  any  person 
authorized  to  keep  a  ferry,  twenty-five  cents. 

But  a  county  clerk  is  not  entitled  to  any  fee,  under  this 
section,  for  a  copy  of,  or  for  fllinjj  or  certifying,  any  paper, 
in  a  civil  action  or  special  proceedmg,  in  acourt  of  which  he 
is  ex-offlcio  clerk. 

§  8306*  The  Irist  section  doec  not  affect  cmy  special 
statutoiT  provision,  remaining  unrepealed  after  this  title 
takes  effect,  whereby  a  fee,  different  from  the  fee  therein 
allowed,  is  allowed  to  the  clerk  of  the  city  and  county  of 
New  York,  or  of  the  county  of  Kings,  for  a  service  therein 
specified. 

§  3806*  The  register  of  any  county,*  or  the  clerk  oi  any 
court  of  record,  is  entitled,  for  any  services  specified  in  the 
last  section  but  one,  which  he  is  authorized  to  perform,  to 
the  fees  specified  therein,  subject  to  the  qualifications 
therein  contained. 

§  8307.  [^m*d  1884,  1894.J  Asberifffis  entitlerl,  for  the  84  Hun  4W. 
servicert  specified  in  this  section,  to  the  following  fees.  128N.'5f.6l7 

1.  For  serving  a  summons,  with  or  without  either  a 
copy  of  the  complaint,  or  a  notice  specified  in  section  four 
hundred  and  nineteen  or  section  lour  hundred  and  twenty- 
three  of  this  act  i  or  for  serving  or  executing  an  order  of 

■^ForfeesofrefflBter  inNew  York  county  Bee  L.  1884.  o.  631,  f  4; 
L.  1887,  c.  376,  8  9  ;  L.  1889.  c.  349.  §  18;    L.  1890,  c.  476,  §  7. 

t  For  fees  of  the  eheriff  in  New  York  county  see  L.  1890,  c.  623,  §  17 
as  ftmended  by  L.  1892,  c.  418.  ^  j 
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arrest,  or  anv  other  mandate,  for  the  service  or  execntion  rf 
which  no  other  fee  is  specially  prescribed  by  law,  except,  a 
subpoena,  one  dollar  for  each  person  served  or  as  to  whom 
it  is  executed ;  and  for  necessary  travellinjg  to  serve  3r 
execute  the  same,  six  cents  for  each  mile  travelled,  goiig 
and  returning;  the  travelling  fees  to  be  computed  from  tk 
court  house  of  the  county;  or,  if  there  are  two  or  more 
court  houses,  from  that  nearest  to  the  place  of  service  or 
execution.  But  where  two  or  more  mandates  are  delivered 
to  a  sheriff,  to  be  served  upon  or  executed  against  one 
person  at  one  time,  in  one  action  or  special  proceeding ;  or 
where  a  mandate  is  served  upon  or  executed  against  two  or 
more  persons,  in  one  action  or  special  proceeding,  and  in 
the  course  of  one  journey:  the  sheriff  is  entitled,  in  all,  to 
six  cents  only,  for  each  mile  travelled. 
4  Month.  L.  2.  For  levying  a  warrant  of  attachment  against  the  prop- 
Sm  t'  Rai  ®^^  ^^  *  defendant,  issued  as  prescribed  in  title  third  of 
chapter  seventh  of  this  act,  or  for  executing  a  requisitioii  to 
replevy  one  or  more  chattels,  one  dollar ;  and,  also,  sodi 
additional  compensation,  for  his  trouble  and  expenses,  in 
taking  passession  of  and  preserving  the  property,  as  the 
judge  issuing  the  warrant,  or  in  a  case  of  replevin,  as  the 
court  or  a  judge  thereof  allows,  and  the  judge  or  court  may 
make  an  order  requiring  the  party  liable  therefor  to  pay 
the  same  to  the  sheriff.  For  making  and  filing  a  descrip- 
tion of  real  property,  or  an  inventory  of  personal  property 
attached,  twenty -five  cents  for  each  folio ;  for  each  neces- 
sary copy  thereof,  twelve  cents  for  each  foho;  together 
with  such  compensation  to  the  appraisers,  as  the  judge 
issuing  the  warrant  allows,  not  exceS&ngtwo  dollars  to  each 
appraiser,  for  each  day  actually  employed.  For  advertis- 
ing, during  the  ])endency  of  the  action,  personal  prooerty 
attached,  the  same  fees  as  are  allowed  to  a  sherin  for 
advertising  personal  property  for  sale,  by  virtue  of  an 
execution.  If  the  action  is  settled,  either  before  or  after 
judgment,  the  sheriff  is  entitled  to  poundage,  upon  the 
value  of  the  property  attached,  not  exceedmg  the  sum 
at  which  the  settlement  is  made. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons 
or  other  mandate,  or  of  a  complaint,  affidavit,  or  other 
paper  served  by  him,  where  no  fee  therefor  is  sp^nally  pre- 
scribed by  law,  twelve  C(*nts  for  each  folio. 
60  How."  Pr.  4.  [  Amd  1894.  ]  For  notifying  jurors  to  attend  a  trial  term 
of  a  court  of  record,  fifty  cents  for  each  cause  placed  upon 
the  calendar  f  >r  trial  l>y  a  jury,  to  be  paid  by  the  party  first 
putting  the  cause  on  the  calendar  for  that  term.  But  the 
sheriff  is  not  entitled  to  more  than  one  dollar  and  fift^  cents 
for  cidendar  fees  in  one  action.  The  clerk  shall  not  put  a 
cause  upon  the  calendar,  for  trial  by  jury,  until  the  fee 
specified  in  this  subdivisiou  is  paid  to  him  for  the  use  ci 
the  sheriff.  And  where  the  cause  is  tried  at  a  subsequent 
term  without  a  new  note  of  issue  as  prescribed  in  section 
nine  hun<lred  and  seventy-seven  of  this  act,  the  party  mov. 
ing  the  trial  must  pay  to  the  clerk  for  the  use  of  the  sheriff 
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the  calendar  fee  or  fees  remaining  unpaid.  The  proTistons 
of  this  subdivision  shall  not  be  applicable  to  counties  where- 
in the  sheriff  is  a  salaried  officer. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of 
inquiry,  or  to  try  the  validity  of  a  claim  to  personal  prop- 
erly, seized  by  virtue  of  a  warrant  of  attachment  or  an 
execution,  or  in  obedience  to  a  precept,  issued  by  commis- 
sioners appointed  to  inquire  concerning  the  incompetency 
of  a  person  to  manage  himself  or  his  a&irs,  in  consequence 
of  idiocy,  lunacy,  or  habitual  drunkenness,  or  in  any  case 
not  provided  for  in  the  last  preceding  subdivision  of  thia 
section,  including  the  making  and  return  of  the  inquisition 
when  required,  for  each  juror  notified,  twenty-five  cents. 
For  attending  a  jury,  when  required,  in  such  a  case,  two 
dollars. 

6.  For  receiving  an  execution  against  property,  entering 
it  in  his  books,  searching  for  property,  and  postage  on  the 
return,  when  made  through  the  post-office,  fifty  cents.  If 
required  by  the  sheriff,  that  fee,  together  with  his  fee  for 
returning  the  execution,  must  be  paid,  by  the  person  in  whose 
behalf  the  execution  is  issued,  at  the  time  when  it  is  delivered 
to  the  sheriff,  who  is  not  bound  to  execute  it  unless  the  fee 
is  so  paid.  For  mileage  upon  an  execution,  for  each  mile, 
going  onh",  ten  cents ;  to  be  computed  as  prescribed  in  sub- 
division nrst  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  «7  How.  Pr 
warrant  of  attachment,  cr  an  attachment  for  the  payment  of  ^^^ 
money  in  an  action  or  a  special  proceeding  ;  or  by  virtue  of 

a  warrant  for  the  coUeclion  of  money,  issued  by  the  comp- 
troller, or  by  a  county  treasurer  ;  in  any  county  except  New 
York,  Kings,  or  Westchester,  three  per  centum  upon  the 
sum  collected,  not  exceeding  two  hundred  and  fifty  dollars, 
and  two  per  centtmi  upon  the  residue  of  the  sum  collected  ; 
and  in  either  of  the  counties  of  New  York,  Kings,  or  West- 
chester, two  and  one  half  per  centum  upon  the  sum  collected, 
not  exceeding  two  hundred  and  fifty  dollars,  and  one  and 
one  quarter  per  centum  upon  the  residue  of  the  sum  col- 
lected ;  and  also,  where  an  execution  is  stayed  after  a  levy, 
by  order  of  the  court  or  otherwise,  or  where  a  levy 
is  upon  a  live  animal,  or  speedily  perishable  properly,  such 
additional  compensation,  for  his  trouble  and  expenses  in 
taking  care  of  and  preserving  the  property,  as  the  court  or 
a  judge  therof  allows.  Where  a  settlement  is  made  after  a 
levy  by  virtue  of  an  execution,  the  sheriff  is  entitled  to  pound- 
age upon  the  value  of  the  property  levied  upon,  not  exceeding 
the  simi  at  which  the  settlement  is  made,  and  to  the  addi- 
tional compensation,  if  any,  provided  for  in  this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  |  loes,  Coi^ 
virtue  of  an  execution,  warrant  of  attachment,  or  other  sol.  Act 
warrant  specified  in  the  last  preceding  subdivision,  two  dol- 
lars, unless  it  is  stayed  or  settled  before  sale ;  and  in  that  case, 

one  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real 
property,  by  virtue  of  an  execution,  twenty-five  cents  for 


Digitized  by  VjOOQ  IC 


470  AMOUNT  OP  FEES.  §  3807 

each  folio.  For  drawing  and  executing  a  conveyance, opon 
a  sale  of  real  property,  two  dollars,  to  be  paid  by  the  gran- 
tee. The  sheriff  is  also  entitled  to  the  printer's  fees,  as 
prescribed  by  law,  paid  by  him  for  the  publication,  not  more 
than  six  weeks,  of  a  notice  of  the  sale  of  real  property,  and 
he  may  require  the  party  directing  the  sale  to  advance  the 
printer's  fees,'  in  which  case  he  must  repay  the  same  out  of 
the  proceeds.  Where  the  notice  is  published  more  than  six 
weeks,  or  the  sale  is  postponed,  the  expense  of  continuing 
the  publication,  or  of  publishing  the  notice  of  postponement, 
must  be  paid  by  the  person  requesting  it.  Where  two  or 
more  executions  against  the  property  of  one  judgment  debt- 
or are  in  the  hands  of  the  sheriff,  at  the  time  when  the 
property  is  first  advertised,  the  sheriff  is  entitled  to  printer  s 
lees  upon  only  one  execution ;  and  he  must  elect  upon  which 
execution  he  will  receive  the  same, 

10.  For  returning  any  mandate,  which  he  is  required  by 
law  to  return,  twelve  cents.  For  a  certified  copy  of  an 
execution,  and  of  the  return  of  satisfaction  thereupon, 
delivered  as  prescribed  in  section  twelve  hundred  and  sixty- 
«ix  of  this  act,  twenty-five  cents. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling 
and  conveying,  real  property,  in  pursuance  of  a  direction 
contained  m  a  Judgment,  the  like  fees,  as  for  the  same  ser- 
vices upon  the  sale  of  real  property  by  virtue  of  an  execu- 
tion ;  but  where  real  property  is  sold  under  a  jud^ent  in 
an  action  to  foreclose  a  mortgage,  the  sheriff's  entire  com- 
pensation cannot  exceed  fifty  dollars. 

13.  For  taking  a  bond  for  the  liberties  of  the  Jail,  one 
dollar.  For  takmg  any  other  bond,  or  any  undertaking, 
which  he  is  authorized  to  take,  fifty  cents.  For  a  certifiSi 
copy  of  such  a  bond  or  undertaking,  twenty-five  cents. 

18.  For  executing  any  mandate,  requiring  him  to  put  a 
person  into  possession  of  real  property,  other  than  a  warrant 
specified  in  subdivision  eighteenth  of  this  section,  and  re- 
moving the  person  in  possession,  one  dollar  and  fifty  cents, 
and  the  same  travel  fees  as  upon  the  service  of  a  summons. 

14.  For  each  person  committed  to  or  discharged  from 
prison,  in  an  action  or  a  special  proceeding,  one  dollar,  to 
be  paid  by  the  person  at  whose  instance  he  is  imprisoned. 
For  attending  before  an  officer,  for  the  purpose  of  sur- 
rendering a  prisoner,  or  receiving  into  custody  a  prisoner 
surrendered,  in  exoneration  of  his  bail,  including  all  his 
services  upon  such  a  surrender  or  receipt,  one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and 
for  travelling,  going  and  returning,  eight  cents  for  each 
mile. 

16.  For  bringing  up  a  prisoner,  npon  a  writ  of  habeas 
corpus  to  inquire  into  the  cause  of  detention,  one  dollar  and 
fifty  cents  ;  and  for  travelling  to  and  from  the  jail,  twelve 
cents  for  each  mile.  For  bringing  up  a  prisoner,  upon  any 
other  writ  of  habeas  corpus,  the  same  fees ;  and  for  attend- 
ing the  court  or  judge  thereupon,  one  dollar  for  each  day. 
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Ihe  sheriff  i<<  entitled,  in  addition  to  the  sum  8p<  cified  in  this 
Bibdivihion  to  his  actual  and  necessary  expenses. 

17.  For  any  services  which  may  be  rendered  by  a  conbtable, 
other  than  those  specially  provided  for  in  this  section,  the 
81  me  fees,  as  arc  allowed  by  law  to  a  constable  for  these  ser- 
vces. 

1 S  For  executing  a  warrant,  to  remove  any  person  from 
hrds,  belonging  to  people  of  the  Btate,  or  to  Indians, 
sn<  h  >i  Hum  as  the  comptroller  audits,  and  certifies  to  be  a 
leasouable  compensation. 

19  For  giving  notice  of  any  general  or  roedal  election, 
t )  all  the  officers,  to  whom  he  is  required  by  law  to  give  such 
Huoi ice,  one  dollar  for  each  town  or  ward,  in  addition  to 
t  e  f  xpeuse  of  publishing  the  notices,  as  required  by  law  ; 
payable  from  the  county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents 
for  e  ch  constrtble  notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  required 
by  law  to  attend,  for  each  day,  three  dollars. 

§  :1808.  The  last  section,  except  the  limitation  of  amonnt 
contained  in  subdivision  eleventh  thereof,  does  not  affect  any 
spcciiil  statutory  provision,  remaining  unrepealed  after  this 
title  takes  effect,  relating  to  the  fees  and  expenses  of  the 
sheriff  of  the  city  and  county  of  New  York,  or  the  sheriff  of 
the  county  of  Kings. 

§  8309.  The  fees  of  a  sheriff,  upon  an  execution  against 
property,  other  than  those  with  respect  to  which  it  is  spe- 
cially prescribed  by  statute,  either  that  they  must  be  paid  by 
a  particular  person,  or  that  they  may  be  included  in  the 
costs  of  the  party  in  whose  favor  the  execution  is  issued, 
must  be  collected  by  virtue  of  the  execution.  In  the  same 
manner  as  the  sum  therein  directed  to  be  collected. 

§  381 0.  A  coroner  is  entitled  for  the  services  specified 
in  this  section,  to  the  following  fees  : 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a 
special  proceeding,  in  which  the  sheriff  is,  for  any  cause, 
disqualified,  the  same  fees  to  which  a  sheriff  is  entitled  for 
the  same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  man- 
date, and  maintaining  him  while  there,  two  dollars  for  each 
day,  to  be  paid  by  the  sheriff,  before  he  is  entitled  to  be  dis- 
charged. 

§  8811.  [Am'd  1885,  1886,  1887, 1891, 1895,  amendment  to 
take  effect  January  1, 1896.  J  Except  where  otherwise  agreed 
or  when  special  provision  is  otherwise  made  by  statute  a 
stenogrupher  is  entitled,  for  a  copy  fully  written  out  from  his 
stenographic  notes  of  the  testimony  or  any  other  proceeding, 
taken  in  an  action,  or  a  special  proceeding  in  a  court  of  re- 
cord, or  before  a  judge  or  justice  thereof,  and  furnished  upon 
request,  to  a  party  or  his  attorney,  to  the  following  fees  for 
each  folio:  in  a  trial  term  of  thesupreme  court  or  at  a  special 
term  of  the  supreme  court  in  the  third,  fourth,  fifth,  sixth, 
seventh  or  eighth  judicial  districts,  six  cents;  in  any  other 
court  or  couits,  ten  cents;  and  for  the  copy  of  the  testimony 
required  to  be  made  in  any  proceeding  for  the  record  of  th^oQlc 
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Burrogate'B  court  of  either  of  the  oonntieB  of  New  York  o 
KingH,  ten  cents;  and  the  snrrogate  may  order  that  the  fee 
for  such  record  copy  be  paid  out  of  the  estate  to  which  ib 
proceeding  relates. 

§  8312.  [Am'd  1881,  1889,  1896.]  A  constable  or  i 
deputy  sheriff  is  entitled,  for  attending  a  sitting  of  a  coul 
of  record,  pursuant  to  a  notice  from  the  sheriff,  to  the  foUov. 
ing  fees :  For  each  day's  actual  attendance,  in  any  connty  ii 
the  state,  two  dollars,  except  that  in  the  coontj  of  Alban- 
ihe  compensation  shall  be  three  dollars,  and  milea$;e  a. 
allowed  by  law  to  trial  jurors  in  courts  of  record.  Those 
fees  must  be  paid  by  the  county  treasurer,  upon  the  produc- 
tion of  the  certificate  of  the  clerk,  stating  thJnumber  of  dsn 
that  the  constable  or  deputy  sheriff  attended.  But  the  pro- 
Tisions  of  this  section  shall  not  be  applicable  to  the  coxixities 
of  Kings,  New  York  and  Erie.  All  other  acts  or  section  of 
acts  conflicting  herewith  are  hereby  repealed. 

§  831 3«  A  trial  juror,  in  an  action  or  a  special  prooeed- 
ing.  in  a  court  of  record,  is  entitled,  except  as  otherwise 
specially  prescribed;  by  statute  in  a  particular  court,  or  a 
particular  county,  to  the  following  fees  :  twenty-five  cents 
for  each  cause  in  which  he  is  empanelled,  to  be  paid  I  y  th€ 
party  noticing  the  cause  for  trial ;  or,  if  it  is  noticed  bj 
more  than  one  party,  by  the  party  whom  the  court  directs  to 
pay  it 
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§  8814.  Sapdirisors  mair  make  aUowanee  to  mad 
and  trial  jurors.  [Am*d  1897.]— In  the  county  of  Nfw 
York,  the  common  council,  and  in  any  other  county,  fte 
board  of  snperyisors,  may  direct  that  a  sum,  not  exceedisg 
two  dollars,  in  addition  to  the  fees  prescribed  in  the  1» 
seotioD,  or  in  any  other  statutory  provision,  be  allowed  to 
each  grand  juror,  and  each  trial  juror,  for  each  day's  atteoi- 
ance  at  a  term  of  a  court  of  record,  of  oivil  or  crimisL 
jurisdiction,  held  within  their  county.  If  a  different  rate  is 
not  otherwise  established  as  herein  provided,  eachjurorii 
entitled  to  five  cents  for  each  mile  necessarily  traveled  by  hie 
in  going  to  and  returning  from  the  term;  bntsuch  oommoL 
oouocil  or  board  of  supervisors  may  establish  a  lower  latt 
Aiuror  is  entitled  to  mileage  for  actual  travel  onoe  in  ead 
calendar  week  during  the  term.  The  sum  so  allowed  or 
established  must  be  paid  by  the  county  treasnrer,  upon  the 
certificate  of  the  clerk  of  the  court,  stating  the  number  of 
days  that  the  juror  actually  attended,  and  tiie  nnmber  of 
miles  traveled  by  him,  in  order  to  attend.  The  amount  so 
paid  must  be  raised  in  the  same  manner  as  othar  oonnty 
charges  are  raised. 

39  Hun.  484.  §  3315.  Where  tbe  trial,  by  a  juiy,  of  an  issne  of  fa^ 
136N.Y.249.  {j^  either  a  civil  or  a  criminal  action  or  special  proceeding 
in  a  court  of  record,  occupies  more  than  thirty  days,  tbe 
court,  b^an  order  entered  in  the  minutes,  may  ^t  and  allow, 
to  each  juror,  such  an  extra  compensation  as  it  deems  reason- 
able, for  his  services  thereupon  ;  the  amount  of  which  com- 
pensation, together  with  the  expenses  actually  and  neoes* 
sarily  incurred,  for  food  for  the  jurors  during  the  trial,  is  a 
county  charge. 

§  8316.  A  trial  juror,  sworn  in  a  special  proceeding,  be- 
fore a  judge  of  a  court  or  record  ;  or  upon  a  writ  of  inquiry ; 
or  upon  a  tri»l,  b  fore  a  sheriff,  of  a  chiim  to  personal  prop- 
erty, beized  by  viitae  of  a  warmnt  of  attachment  or  an  exe- 
cution ;  is  entitled  to  twenty-five  cents,  to  be  paid  by  the 
person  at  whose  instance  the  jury  is  empanelled. 
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§  331 7.  Except  as  otherwise  specially  prescribed  by  law, 
the  proprietor  of  a  newspaper  is  entitled,  for  publishing  a 
snmmoDs,  notice,  order,  citation,  or  other  adTertisement, 
required  by  law  to  be  published,  other  than  the  session 
laws,  for  each  folio,  to  seTenty-five  cents  for  the  first  inser- 
tion, and  fifty  cents  for  each  subsequent  insertion.  The 
compensation  for  publishing  the  session  laws,  must  be  fixed 
by  the  board  of  supervisors,  at  not  more  than  fifty  cents  for 
each  folio. 

§  3318*  A  witness  in  an  action  or  a  special  proceeding,  86  Hun,  670. 
attending  before  a  court  of  record,  or  a  judge  thereof,  is  en- 
titled, except  where  another  fee  is  specially  prescribed  by 
law,  to  fifty  cents  for  each  day's  attendance  ;  and,  if  he  re- 
sides more  than  three  miles  from  the  place  of  attendance,  to 
eight  cents  for  each  mile,  going  to  the  place  of  attendance. 

§  3319.    A  witness,  attending  before  a  commissioner  or   I  }39i,  Con- 
an  oflficer,  authorized  to  take  his  deposition  to  be  used  vith-  ■°**  ^®** 
out  the  State,  in  a  case  other  than  one  specified  in  section 
three  thousand  three  hundred  and  twenty-geyen  of  this  act, 
is  entitled  to  two  dollars  for  each  day's  actual  attendance,  and 
to  eight  cents  for  each  mile,  going  to  the  place  of  attendance. 

§  8320*  [vlm*d  1892.1  A  receiver,  except  as  otherwise  ioiN.T.47«. 
specially  prescribed  by  statute,  is  entitled,  in  addition  to  his 
lawful  expenses,  to  such  a  commission,  not  exceeding  five 
per  centum  upon  the  sums  received  and  disbursed  by  him, 
as  the  court  by  which,  or  the  judge  by  whom  he  is  appointed, 
allows.  Any  receiver,  assignee,  guardian,  trnstee,  committee, 
executor  or  administrator,  required  by  law  to  give  a  bond  as 
such,  may  include  as  a  part  of  his  lawful  expenses  such 
reasonable  sum,  not  exceeding  one  per  centum  per  annum 
upon  the  amount  of  such  bond,  paid  his  sureties  thereon,  as 
such  court  or  judge  allows. 

§  3321*    A  county  treasurer,  or,  in  the  city  and  county  of   i  168,  Oon, 
New  York,  the  chamberlain,  is  entitled,  for  the  services  spe-  *^^  ^*- 
cified  in  this  section,  to  the  following  fees : 

For  receiving  money  paid  into  ooiurt,  one-half  of  one  per 
centum,  upon  the  sum  so  received. 

For  paying  out  the  same,  one-half  of  one  per  centum,  upon 
the  sum  so  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court, 
one-half  of  one  per  centum  upon  the  sum  invested,  not  ex- 
ceeding two  hundred  dollars,  and  one-quarter  of  one  per 
centum  upon  the  excess,  over  two  hundred  dollars. 

For  receiving  the  interest  upon  an  investment,  and  paying 
the  same  to  the  person  entitled  thereto,  one-half  of  one  per 
centum  upon  the  interest  so  received  and  paid. 

§  9322*  A  justice  of  the  peace  is  entitled,  for  the  services 
specified  in  this  section,  to  the  following  fees : 

1.     In  an  action  brought  before  a  justice  of  the  peace. 

For  a  summons,  twenty-five  cents. 

For  an  order  of  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty-five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twenty-fiy^ 
cents. 

For  a  subpoena,  including  all  the  names  inserted  therein,/^ ^^^j^ 
twenty-five  cents.  -^   --  ^y  ^^OOg  LL 
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For  the  acknowledgment  of  a  power  of  attorney,  twenty 
flye  cents. 

For  taking  an  affidavit,  or  administering  an  oath,  tc 
cents. 

For  drawing  an  affidavit,  application,  or  notice,  required 
by  statute,  five  cents  for  each  folio. 

For  drawing  a  bond  or  an  undertaking,  twenty-fiTv 
cents. 

For  hearing  an  application  for  a  commission  to  eTamfg 
one  or  more  witnesses,  fifty  cents. 

For  an  order  for  such  a  commission,  and  attending,  se- 
tUng,  and  certifying  interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendast 
from  arrest,  or  to  vacate  or  modify  a  warrant  of  attacfc- 
ment,  or  increase  the  plaintiff's  security  thereupon,  M.\ 
cents. 

For  an  adioumment,  except  where  it  is  made  by  th. 
Justice  upon  his  own  motion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintiff's  evidence,  where  the  defendan: 
does  not  appear,  twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  ap- 
pears, seventy-five  cents. 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty, 
five  cents. 

For  entering  iudgmcnt,  twenty-five  cents. 

For  filing  eacn  paper  required  by  statute  to  be  filed,  fife 
cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expresslY 
prescribed  by  law,  six  cents  for  each  folio. 

For  an  execution,  or  the  renewal  of  an  execution,  twen- 
ty-five cents. 

For  making  a  return  upon  an  appeal  from  a  judgment, 
two  dollars. 

For  an  order,  directing  an  action  or  a  special  proceeding 
to  be  continued  before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any 
case  where  a  fee  therefor  is  not  expressly  prescribed  by 
law,  for  each  day  actually  spent,  two  dollars, 

2.  In  a  special  proceeding,  or  an  action  not  brought  be- 
fore a  justice  of  the  peace. 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not  ex- 
pressly prescribed  by  law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  charged 
with  being  the  father  of  a  bastard,  fifty  cents ;  for  indora- 
ing  a  warrant,  issued  from  another  county,  twenty-five 
cents. 

For  services  when  associated  with  another  justice,  in  any 
case  where  a  fee  therefor  is  not  expressly  prescribed  by 
2aw«  for  each  day  actually  spent,  two  dollars. 
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For  a  precept  or  other  mandate,  whereby  a  special  pro* 
ceeding  is  commenced,  in  a  case  where  a  fee  therefor  ia 
not  specially  prescribed  by  law,  twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  required 
by  law,  fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinqaent  Juror 
or  witness,  twenty-five  cents. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a 
minute  or  record  oi  conviction  of  such  a  juror  or  witness,  or 
of  any  x)erson  for  contempt,  in  any  case  where  a  fee  there- 
for ie  not  specially  prescnbed  by  law,  fifty  cents. 

For  an  execution  upon  such  a  conviction  before  him, 
twenty-five  cents. 

For  drawing,  copying,  and  certifving  a  bond,  an  under- 
taking, a  reeognizandie^  or  other  written  security,  and  filing 
the  same  with  the  county  clerk,  or  other  officer  with  whom 
it  must  be  filed,  twenty-five  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-five 
cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty -five  cents. 

For  a  precept  to  notify  a  Jury,  fifty  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents ; 
except  in  proceedings  to  alter  or  lay  out  a  highway,  in 
which  case  he  is  entitled  to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called, 
fifty  cents. 

For  receiving  and  entering  the  verdict  of  the  jury,  and 
the  order,  if  any,  thereupon,  twenty-five  cents. 

For  any  service  for  which  a  fee  is  not  expressly  allowed 
by  this  subdivision,  and  for  which,  if  rendered  in  an  action 
before  a  justice,  a  fee  is  allowed  by  the  first  subdivision  of 
this  section,  the  fee  allowed  in  such  an  action  for  the  same 
service. 

For  taking  the  deposition  of  a  witness,  upon  an  order 
made,  or  commission  issued,  by  a  court  of  record  of  the 
State,  or  a  court  in  another  state  or  a  territory,  or  a  foreign 
country,  ten  cents  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto, 
fifty  cents. 

For  taking  an  affidavit  or  administering  an  oath,  ten 
cents. 

§  8888.  \Am'd  1890.]  A  constable  is  entitled,  for  the 
services  specified  in  this  section,  to  the  following  fees : 

1.  In  an  action  brought  before  a  justice  of  the  i)eace,  or 
in  a  justices'  court  of  a  city,  for  servmg  a  summons,  twenty- 
five  cents  ;  for  serving  a  summons  and  executing  an  order 
of  arrest,  one  dollar  ;  for  serving  a  summons  and  levying  a 
warrant  of  attachment,  one  dollar ;  for  serving  a  summons 
and  affidavit  and  executing  a  requisition  in  an  action  for  a 
chattel,  one  dollar ;  for  serving  an  order,  directing  tho 
action  to  be  continued  before  a  justice  other  than  the  one 
before  whom  it  is  pending,  and  for  attending  before  the 
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latter,  fifty  cents,  and  fifty  cents  in  addition  if  he  so  attends 
with  a  person  in  his  custody  ;  for  collecting  money  by  virtue 
qf  an  execution,  for  every  dollar  collected,  to  the  amount  of 
fifty  dollars,  five  cents  ;  for  eveiy  dollar  collected  ever  fifty 
dollars,  two  and  one-half  cents ;  where  a  iud^ment  or  ao 
execution  is  settled  after  a  levy,  the  constable  is  entitled  to 
poundage  upon  the  sum  at  which  the  Settlement  is  made, 
not  exceeding  the  value  of  the  property  levied  upon  ;  for 
each  mile  neocHsarily  traveled,  going  and  returning,  to  serve 
a  summons  or  to  serve  or  to  execute  any  other  mandate,  ex- 
cept a  venire,  the  distance  to  be  computed  from  the  place 
of  abode  of  the  person  served,  or  the  place  where  it  is  served, 
to  the  place  where  it  is  returnable,  tc^n  cents ;  but  where  two 
or  more  mandaJx^s  in  one  action  are  served  or  executed  upon 
one  journey,  or  where  a  mandate  is  served  or  executed 
against  two  or  more  persons  in  one  action  he  is  entitled,  in 
all,  to  only  ten  cents  for  each  mile  necessarily  traveled  ;  for 
notifying  the  plaintiff  of  the  execution  of  an  order  of  arrest, 
twenty-five  cents ;  and  for  going  to  the  plaintiff's  residence, 
or,  if  he  is  found  elsewhere,  to  the  place  where  he  is  found, 
to  serve  such  a  notice,  for  each  mile  traveled,  going  and  re- 
turning, ten  cents ;  for  subpoenaing  each  witness,  not  ex- 
ceeding four,  twenty-five  cents ;  for  notifying  the  jurors  to 
attend  a  trial,  one  dollar  and  fifty  cents ;  for  taking  charge 
of  a  jury  during  their  deliberations,  fifty  cents ;  where 
witnesses,  not  exceeding  four,  are  subpoenaed  by  any 
person  other  than  a  constable,  the  fee  therefor  is  ten  cents 
each. 

2.  In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assess  damages,  in  pro- 
ceedings relating  to  highways,  two  dollars. 

For  notifvinp  jurors  to  attend  in  any  other  case,  unless 
a  fee  therefor  is  specially  prescribed  by  luw,  for  each  per- 
son notified,  ten  cents;  and  for  each  mile  actually  and 
necessarily  travelled,  going  from  and  returning  to  his  place 
of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the 
special  proceeding  is  commenced,  twenty-live  cents. 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor 
is  not  specially  prescribed  by  law,  fifty  cents. 

For  serving  an  order,  directing  the  special  proceeding  to 
be  continued  before  a  justice  other  than  the  one  before 
whom  it  is  pending,  and  for  attending  before  the  latter, 
fifty  cents,  and  fifty  cents  in  addition  if  he  so  attends  with 
a  person  in  his  custody. 

For  arresting  and  committing  any  person,  pursuant  to 
process,  one  dollar. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty- 
five  cents. 

For  each  mile  necessarily  travelled,  going  and  returning, 
to  serve  or  execute  a  mandate,  the  distance  to  be  computed 
from  the  place  where  it  is  se:  ved  or  executed,  to  the  place 
where  it  is  returnable,  unless  a  different  rate  of  trayef  fees 
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upon  the  service  or  execution  thereof  is  speciaDy  prescribed 
by  statute,  ten  cento.  Where  two  or  more  mandates  are 
served  or  executed  in  one  special  proceeding,  the  limitatioQ 
upon  the  amount  of  travel  fees  specified  m  the  last  pre- 
ceding subdivision  applies, 

§  8884.  A  constable  who  charges  any  travelling  fees,  lOMisciSL 
inust  show,  by  affidavit,  tnat  the  travel  was  necessary  to 
perform  the  service  with  respect  to  which  it  is  charged ; 
that  no  more  miles  are  charged  for,  than  were  actually  and 
in  good  faith  travelled  for  that  purpose ;  that  he  had  at  the 
time  no  other  official  or  private  business  upon  the  route  so 
travelled ;  and  that  the  travelling  fees  are  charged  upon 
one  mandate  only,  which  must  be  attached  to  or  described 
in  the  affidavit.  The  justice  taxing  the  fees  must  be  satis- 
fied that  the  miles  charged  for  were  actually  and  necessarily 
travelled,  as  stated  in  the  affidavit. 

§  3325.  A  party  recovering  costs  in  an  action  before  a 
justice  of  the  peace,  in  whoie  behalf  a  commission  has  been 
issued,  and  who  introduces  in  evidence  a  deposition  taken 
thereunder,  is  entitled  to  recover  his  actual  disbursements 
thereupon,  not  exceeding  the  following  suras:  commis- 
sioner's fees  for  taking  and  returning  testimony,  one  dollar; 
each  subpcena  issued,  or  oath  administered,  by  the  com- 
missioner, six  cents ;  expense  of  serving  each  subpoena, 
twenty-flve  cents ;  each  witness's  fees  for  each  day's  attend- 
ance before  the  commissioner,  twenty-five  cents;  postage 
for  sending  and  returning  the  commission  and  papers  an- 
nexed thereto,  one  dollar. 

§  8386.  Except  as  otherwise  specially  prescribed  by  law, 
a  person,  notified  to  attend  as  a  juror,  is  entitled  to  twenty- 
five  cents,  for  attending  and  serving,  upon  the  trial  of  an 
action  or  the  hearing  of  a  special  proceeding,  before  a 
justice  of  the  peace ;  and  to  ten  cents  for  attending  to  serve 
where  he  is  not  sworn. 

§  8327.  A  witness  is  entitled  to  twenty-five  cents,  for 
each  day's  actual  attendance,  before  a  justice  of  the  peace, 
in  an  action  or  a  special  proceeding,  or  before  a  commis- 
sioner appointed  by  a  justice  of  the  peace,  or  before  a 
justice  of  the  peace  taking  a  deposition  to  be  used  in  a 
comrt,  not  of  record,  of  another  state,  or  a  territory  of  the 
United  States. 

§3828.  A  justice  of  the  peace,  or  a  constable,  Juror,   4W.t. 
or  witness,  before  a  justice  of  the  peace,  is  not  obliged  to  Snpp.  iW. 
render  any  service  specitied   in   this  title,  without   the  90Hun,  136. 
previous  payment  or  tender  of  his  fee  therefor. 

§  3329.  In  an  action  before  a  justice  of  the  peace,  if  any  4  -^^  y. 
services  are  rendered  for  a  party,  and  he  neglect?  to  pay  Supp.  I6t 
the  fees  allowed  therefor  by  law,  the  other  party  may  pay 
those  fees,  and  the  amount  thereof  must  be  taxed  as  part  of 
his  costs,  if  he  recovers  costs. 

§  8380*  The  allowance  of  a  fee,  by  this  title,  does  not 
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apply  to  a  case,  where  spNecial  proviaion  is  otberwiie  zjk 
l^  statute  for  compensation  for  a  particular  serFice. 
MNT.tttL  §8881.  Where  an  officer  has,  when  his  title  tala 
effect,  commenced  the  performance  of  a  service,  for  whii 
a  fee  is  allowed  hy  the  statirtes  heretofore  in  force,  he  i 
entitled  to  the  fee  so  allowed,  for  the  completion  of  tl« 
service,  and  he  is  not  entitled  to  the  fee  for  the  same,  a  t 
corresponding  service,  allowed  by  this  title. 

§  8388.  Except  as  otherwise  expressly  prescribed  ther* 
in,  this  title  does  not  apply  to  a  service  rendered  is  i 
criminal  action  or  special  proceeding,  in  a  court,  or  befoe 
an  officer. 

CHAPTEE  XXIL 

DEFINITIONS  AND  REGULATIONS  CONCERNING 
THE.  CONSTRUCTION,  EFFECT,  AND  APPLI- 
CATION OF  THIS  ACT. 

TITLE    L — Genebal  definitions,  anb  bulks  or  cos- 

BTBUCTION 

TITLE  n.— Protisions  REOuiiATmo  thk   bffbct  ass 
application  of  this  act. 

TITLE  L 
General  definitions,  and  rules  of  eonMrueiion. 

I  8888.  Peflnition  of  '*  action/^  $  8340.  Bole  at  constmctkni  m  to 

8834.  Id.;     ** special    proceed'  publlcatioiL,      etc,    ii 


lug/*  certain  < 

8888.  BiyiBion  of  actions  into  8841.  Id.;  aa  to  certain  apedil 

civil  and  criminal.  proviaions    relatinjr  to 

8886.  Definition    of  *'  criminal  New  York  dtj. 
action. '*  8842.  Id.;  aatocooni^eowt 

8887.  Id.;  "civil action.'*  8848.  Miecellaneoaa  general  de> 

8888.  Parties  to  a  civil  action.  flnitlona  and   mlaa  of 

8889.  Only  one  form  of  civil  conatraction. 

action. 

96K.1.881  §8888.  The  word  "action",  as  used  in  the  Nev 
88  Hun,  420.  Revision  of  the  Statutes,  when  applied  to  judicial  proceed- 
ings, signifies  an  ordinary  prosecution,  in  a  court  of  justice, 
by  a  party  against  another  party,  for  the  enforcement  or 
protection  ofa  right,  the  redress  or  prevention  of  a  wrong, 
or  the  punishment  of  a  public  offence. 
98  S.Y*  888.  §  8884.  Every  other  prosecution  by  a  party,  for  either 
of  the  purposes  specified  in  the  last  secdon,  is  a  special  pro- 
ceeding. 

?8885.  Actions  are  of  two  kinds  : 
.  OiviL 
2.  Crinunal. 

§  8886.  X  criminal  action  is  prosecuted  bj  the  peoi^ 
of  the  State,  as  a  party,  a^nst  a  person  changed  with  a 
puMic  offence,  for  the  punishment  thereof. 
§  33!D  ?.  Every  other  action  is  a  civil  actioa 
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§  3338*  The  party  prosecuting  a  civil  action  is  styled 
the  nlointiff ;  the  adverse  party  is  styled  the  defendant. 

§  3330.  There  is  only  one  form  of  civil  action.  The  ^^^ii^ 
distinction  between  actions  at  law  and  suits  in  e(}uity,  and  ^'  ^^ 
forme  c  f  those  actions  and  suits,  have  been  abolish^. 

^  8840.  Each  provision  of  this  act,  requiring  the  publi- 
cation of  a  summons,  notice,  or  otJier  paper,  in  one  or 
more  newspapers,  or  authorizing  or  requiring  a  court,  or  a 
judge,  to  designate  one  or  more  newspapers,  in  which  such 
a  publication  must  be  made,  or  requirinff  the  posting  of  a 
notice  or  other  pMipcr,  is  to  be  construed  as  not  affecting 
any  special  provision  of  the  statutes,  remaining  unrepealed 
after  the  former  provision  lakes  effect,  prescribing  one  or 
more  particular  newspapers,  in  which  such  a  publication 
must  or  may  be  made,  or  one  or  more  particular  places,  in 
which  notices  or  other  legal  papers  must  or  mav  be  posted, 
in  a  {Muticular  locality,  or  in  a  particular  case.* 

§8841.  Each  provision  of  this  act  is  to  be  construed  WN.T.dSi 
as  not  affectin(;  any  opecioS  provision  of  the  statutes,  re- 
maining unrepealed  after  the  former  provision  takes  effect, 
which  is  applicable  cxcteively  to  an  action  against  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York,  including  the  recovery,  entry,  and  collection  of  a 
Judgment  in  such  an  action. 

§  8848«  Each  provision  of  Uiis  act,  conferring  power  8i  Abb.N.o. 
upon,  or  authorizing  a  proceeding  to  be  taken  at,  a  general,  S30;  9  MIm. 
special,  or  trial  term,  which  is  applicable  to  a  county  *®- 
court,  is  to  be  construed  as  applying  to  any  term  of  the 
county  court,  held  pursuant  to  an  appointment  made  as 
prescribed  by  law. 

§  8848.     [Am'd  1882,  .1895.]   In  constructing  this  act,  the  »  N.  Y.  621. 
following  rules  must  be  observed,  except  where  a  contrary  i**«- *•*  *• 
intent  is  expressly  declared  in  the  provision  to  be  construed, 
or  plainly  apparent  from  the  context  thereof: 

1.  [R^aled  1895,  takes  effect  January  1, 1896.] 

2^  The  word,  "mandate".  Includes  a  writ,  process,  or 
other  written  direction,  issu^  pursuant  to  law,  out  of  a 
court,  or  made  pursuant  to  law,  by  a  court,  or  a  judge,  or 
a  person  acting  as  a  judicial  officer,  and  commanding  a 
court,  board,  or  other  body,  or  an  officer,  or  other  person, 
named  or  otherwise  designated  therein,  to  do,  or  to  refrain 
from  doing,  an  act  therem  specified. 

3.  The  word,  "judge",  includes  a  justice,  surrogate,  re- 
corder, justice  of  the  peace,  or  other  iudicial  officer,  au- 
thorized or  requircKl  to  act,  or  prohibited  from  acting,  in  or 
with  respect  to  the  matter  or  thing,  referred  to  in  the  pro- 
vision wherein  that  word  is  used. 

4.  The  word,  "clerk",  si^ifies  the  clerk  of  the  court, 
wherein  the  action  or  special  proceeding  is  brought,  or 

^  See  L.  1884,  c.  188,  abolishing  state  paper. 
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"wherein,  or  b^  whoso  authority,  the  act  is  to  be  done,  -wYu^ 
Is  referred  to  in  the  provision  in  which  it  is  used.  If  tk 
action  or  special  proceeding  is  brought,  or  the  act  is  to  be 
done,  in  or  by  the  authority  of  the  supreme  court,  it  so- 
nifies the  clerk  of  the  county  wherein  the  action  or  specbl 
proceeding  is  triable,  or  the  act  is  to  be  done.  * 

5.  The  word,  **  report ",  when  used  in  connection  withi 
trial,  or  other  inquiry,  or  a  judgment,  means  a  referee*: 
report ;  and  the  word,  "  decision  ,  when  used  in  the  same 
connection,  means  the  decision  of  the  court  upon  a  hearizzi'. 
or  the  trial  of  an  issue,  before  the  court  without  a  juiy. 

6.  [Repealed  by  StaUdory  Oonsirudion  Law.  X.  1892,  e, 
677.] 

7.  [Repeakd  by  Staiutory  GonstructUm  Law,  i.  1892  ,  c 
677.] 

8.  [Repealed  by  Staiviory  OonstrucUon  Law.  L.  1892,  c 
677.] 

«8  How.  Pp.       9.  A  "  personal  injury  ",  includes  libel,  slander,  criminal 

iS'n  y  669    conversation,  seduction,  and  malicious  prosecution  ;  also  an 

•  •     '   assault,  battery,  false  imprisonment,  or  other  actionable 

injury  to  the  person  either  of  the  plaintiff,  or  of  another. 
14  Daly,  448.       10.  An  *'  injury  to  property  "  is  an  actionable  act,  where- 
118N.Y.668.   by  the  estate  of  another  is  lassened,  other  than  a  peraonal 

injury,  or  the  breach  of  a  contract. 
B  Month.  L.       11.  The  word,  '  *  aflftdavit ",  includes  a  verified  pleadingm 
BnU  as.         an  action,  or  a  verified  petition  or  answer  in  a  special  pro- 

ceedioff. 

12.  A  warrant  of  attachment  against  property  is  said  to 
be  *'  annulled  ",  when  the  action,  m  which  ft  was  granted, 
abates  or  is  discontinued;  or  a  final  judgment,  rendered 
therein  in  favor  of  the  plaintiff,  is  fully  paid ;  or  a  final 
judgment  is  rendered  therein  in  favor  of  the  defendant 
but,  in  the  case  last  specified,  a  stay  of  proceedings  sus- 
pends the  effect  of  the  annulment,  and  the  reversal  or 
vacating  of  the  judgment  revives  the  warrant 

13.  The  term,  *'  judgment  creditor**,  signifies  the  person 
who  Is  entitled  to  collect,  or  otherwise  enforce,  in  his  own 
right,  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money. 

14.  A  ^'  judgment  creditor's  action  "  is  an  acdon  brou^t 
as  prescril)ed  m  article  first  of  title  fourth  of  chapter  six* 
teenth  of  this  act,  or  any  other  action,  brought  by  a  judg- 
ment creditor  to  aid  the  collection  of  a  judgment  for  a 
sum  of  money,  or  directing  the  payment  of  a  siun  of  money. 

16.  (iJcp«afed  by  Statutory  ConstrucUon  Law,  L,  1892,  c 
677.] 

16.  A  '•  distinct  parcel "  of  real  property  is  a  part  of  the 
property,  which  is  or  may  be  set  oS  by  boundary  lines,  as 
distinguished  from  an  undivided  share  or  interest  ther^ 

*  For  law  re^atin^  the  clerk  of  the  county  of  Nevr  York,  M9 
II 1719-1788,  Coosol.  Act 
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17.  IRepedled  by  Statutory  Construction  Law,  L,  1892,  c. 
677.]  « 

18.  A  "  domestic  corporation  "  is  a  corporation  created  b2  Hatu  8 
by  or  under  the  laws  of  the  State ;  or  locc^tied  in  the  State,  ^stateii 
and  created  by  or  under  the  laws  of  the  United  States,  or  g 
by  or  pursuant  to  the  laws,  in  force  in  the  colony  of  New 

York,  before  the  19th  day  of  April,  in  the  year  seventeen 
hundred  and  seventy-five.  Every  other  corporation  is  a 
**  foreign  corporation  ". 

19.  The  tenns,  ''trial  juror",  and  **  trial  jury">  are  re- 
spectively equivalent  to  the  terms,  "petit  juror",  and 
•*  petit  jury  ",  as  used  in  the  Constitution  and  laws  of  the 
State.  The  word,  **  notify",  as  used,  with  respect  to  pro- 
curing the  attendance  of  a  juror,  is  equivalent  to  the  word, 
"summon",  as  used  in  the  like  connection,  in  the  same 
Constitution  and  laws. 

20.  The  word,  **  action  ",  refers  to  a  civil  action ;  the 
word,  "  judgment ",  to  a  judgment  in  such  an  action  ;  the 
term,  '*  special  proceeding  ",  to  a  civil  special  proceeding  ; 
the  word,  **  order",  to  an  order  made  in  such  an  action  or 
special  proceeding ;  the  words,  '*  an  action  of  ejectment "  to 
an  action  to  recover  the  immediate  possession  of  real  prop- 
erty. 

21.  [Repealed  by  iitatutory  (Jbnstruoiion  Law,  L,  1892,  c. 
677.] 

22.  [Bepealed  by  Statutory  Qmsiradion  Law,  L,  1892,  c. 
677.] 

23.  [Rtpealtd  by  Statutory  Ckmstrudion  Law.  L,  1892,  c. 
677.] 

24.  [Repealed  by  Statutory  Oonstruetion  Law,  L,  1892,  c 
677.] 

TITLE  IL 

Provisions  regidating  the  effect  and  application  of  tliis  act, 

I  8844.  Short  title  of  this  act  S  884&  Id. ;  what  deemed  com- 

8846.  Rule  of  strict  construction  mencement  of   action, 

not  applicable  thereto.  etc. 

8846.  Punishment  of  crimes  and  8849.  Id. ;  when  proceedings  to 

misdemeanors    created  beunderformerstatntes. 

thereby.  8850.  Effect  of  this  act,  upon 

8847.  Application  of  certain  por-  trial  inrora  and  Juries,  in 

tions  thereof,  regulated  criminal  causes, 

and  qualified. 

*  See  L.  1890.  0.  663,  subd.  2. 
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I  ttSl.  Id. ;  upoa  grand  jarora       %  8858.  Id. ;  npon  former  a]ii>al3&. 

and  Juries.  mentoft 


Id. ;    upon    proceedines  8854.  Id.  :    npon    aflloen   tai 

taken,  or  rlfnita  accmra,  officea. 

etc.,  under  lozmer  atat-         8266.  When  thia  act  deemed  » 
ntea.  have  been  paseed,  etc 

8868.  When  thia  act  talceee&d. 

88N.Y.  867.  %  8844.  This  act  constitutes  a  portion  of  the  Kew  B6 
Timon  of  the  Statutes.  It  may  be  styled,  in  any  act  of  the 
legislature  or  proceeding  in  a  court  of  justice,  or  where^ 
it  is  other¥nse  referred  to,  "  The  Code  of  Civil  Proceduit' 

§  8845.  The  rule  of  the  common  law,  that  a  statute  is 
derogation  of  the  common  law  is  strictly  construed,  doe: 
not  apply  to  this  act 

%  8846«  Where  it  is  prescribed,  In  a  provision  of  this  act, 
that  a  person  doing  or  omitting  to  do  any  act  is  g:uilty  of  a 
particular  crime,  or,  generally,  of  a  misdemeanor,  he  siiaK 
he  punished  therefor  in  the  manner  and  to  the  extent,  pre 
scribed  by  the  statutes  remaining  imrepealcd  after  the  pro 
Tision  in  question  takes  effect,  for  the  punishment  of  the 
crime  so  specified  ;  or  for  the  punishment  of  a  misdemeancr, 
the  punishment  of  which  is  not  specially  prescribed  in  the 
statute  defining  it 

1  City  Ct  ^  ^^7.  [Am'd  1881, 1882. 1883, 1893. 1894,1895.  ]  TheappU- 
819.  cation  and  effect  of  certain  portions  of  this  act  are  dedared 

01^^* S^  ^^^  regulated  as  follows;  except  that,  where  a  petrticnlai 
136  id.  68^  provision,  included  within  a  chapter  or  a  portion  of  a  cha^'ter, 
80  Abb.  N.6.  specified  in  a  subdivision  of  this  section,  expressly  designales 
407n.  the  ooorts,  persons,  or  proceedings,  affected  thereby ;  that 

provision  is  deemed  exduded  from  the  application  and  effect, 

prescribed  in  the  subdivision : 

1.  In  chapter  second,  the  prisoners  referred  to  are  dvil 
prisoners  only,  except  that  section  122,  and  article  third^ol 
title  second  thereof,  apply  to  all  prisoners,  civil  or  criminal 

2.  In  chapter  third,  sections  808,  804,  805  and  806,  applv 
to  trial  jurors  upon  the  trial  of  an  indictment  or  other  crim- 
inal cause ;  as  prescribed  in  subdivision  seventh  of  this  sec- 
tion, with  respect  to  the  application  of  titles  third  and  fourth 
of  chapter  tenth,  and  as  spedfied  in  the  next  two  sectionsw 

8.  In  chapter  fifth,  sections  446,  449,  450,  454.  455,  and 

458  to  468,  both  inclusive,  apply  to  an  action  commenced. 

in  any  court  of  the  State  on  or  after  the  first  day  of 

September,  1877. 

8lHnn,8l4.     4.  [^m'd  1895,  amendment  to  tokened  January  1, 1S9B.] 

S  o£^'  ^'  ^®  remainder  of  chapter  fifth  and  the  whole  of  chapter  sixth, 

JI.MW.         "PP^y  oi^iy  ^o  ftii  action  commenced  on  or  after  tne  first  day 

of  September,  eighteen  hundred  and  seventy  seven,  in  the 

supreme  court,  the  city  court  of  the  city  of  New  York  or  a 

county  court. 

5.  Chapter  seventh,  excluding  section  548,  and  artides 
flrst  and  second  of  title  fourth  thereof,  applies  only  to  an 
action,  in  one  f  tho  courts  specified  in  subdivision  fourth 
OX  this  sectiou,  in  which  an  r^pJication  for  an  order  at 
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arrest,  an  Injimction  order,  or  a  warrant  of  attadunent 
against  property,  is  made,  on  or  after  the  first  dky  of  Sop- 
tember,  1877.  Articles  first  and  second  of  title  fourth  of 
that  chapter  apply  only  to  proceedings  taken,  in  one  of 
those  courts,  on  or  after  that  date. 

6.  Chapter  eight  applies  only  to  the  proceedings  taken  on 
or  after  the  first  day  of  September,  1877,  in  an  action  or 
special  proceedhig  in  one  of  the  courts  specified  in  sub- 
division fourth  of  this 'section;  except  that  sections  721, 
Ti2,  724  to  727,  both  inclusive,  and  817  to  819,  both  in- 
elusive,  apply  to  all  courts  of  record ;  sections  728,  729, 
780,  749,  787,  788,  810,  to  816,  both  inclusive,  and  826,  to 
proceedings,  taken  on  or  after  that  day,  in  any  court  or 
txjfore  any  officer  or  body ;  and  sections  723,  764,  765,  785, 
789, 790  and  825,  to  all  courts. 

7.  In  chapter  tenth,  titles  first,  second,  and  sixth,  and 
article  second  of  title  fifth,  apply  only  to  proceedings  taken, 
on  or  after  the  first  day  of  September,  1877,  in  one  of  the 
courts  specified  in  subdivision  fourth  of  this  section.  Titles 
third  and  fourth,  and  article  first  of  title  fifth,  of  that 
chapter  apply  only  to  jurors  drawn  for,  and  juries  formed 
at,  a  term  of  a  court  commencing  not  less  than  twenty  days 
after  the  first  day  of  May,  1877.  Subject  to  that  qualifica- 
tion, they  apply  to  jurors  selected  under  the  statutes, 
remaining  unrepealed  after  that  day,  and  the  lists  and 
ballots  prepared  accordingly ;  until  new  jurors  are  selected, 
and  new  lists  and  ballots  are  preparea,  ac  prescribed  by 
those  titles.  The  same  portions  of  chapter  tenth,  excluding 
article  third  of  title  thu-d,  apply  ectmUlj  to  a  criminal  and 
a  civil  action  or  special  proceeding,  end  to  a  court  of 
criminal  and  a  court  of  civil  ji!risdiclion«  But  title  third 
does  not  affect  any  opecial  provision  of  law,  remaining 
unrepealed  after  the  first  day  of  Ilay;,  JIC77,  whereby  triw 
jurors  are  directed  to  be  procured,  for  r.  pr.rticulcr  court  of 
record,  from  a  particular  locality  ;  or  vmereby  a  coun^  is 
divided  into  two  or  more  jury  districtc,  and  the  selectmg^ 
drawing,  summoning,  or  attendance  of  ^.rors  from  the 

E articular  locality,  or  the  different  jury  districts,  i:  regu- 
kted.  Each  of  those  provisions  becomes  applicable  tc  and 
affecis  the  selecting,  drawing,  notifying,  or  ritendancs  of 
jurors,  as  prescribed  in  that  title,  in  like  manner  as  L  ap- 
plied to  and  affected  the  statutes  previously  in  rarco.  upon 
the  same  subject.  So  much  of  the  provisions  of  title  fourth, 
as  relates  to  the  remission  or  enforcement  of  a  fine  Imposed 
upon  a  tri^  juror,  applies  to  a  fine  imposed  upon  a  grand 
j!iror,  as  prescribed  in  the  statutes  remaining  unrepealed» 
after  the  first  day  of  May,  1877. 
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8.  In  chapter  eleventh,  articles  first  and  second  of  ts.* 
first,  and  the  whole  of  title  third,  apply  only  to  proceediiff 
in  one  of  the  courts  specified  in  subdiYision  f  onrth  of  th- 
section,  taken  on  or  after  the  first  day  of  September,  IfT 
Bat  where  an  action  has  been  commenced  in  either  of  tlic^ 
courts,  before  that  date,  a  judgment  by  default  must  > 
taken  therein,  as  prescribed  by  the  statutes  in  force  on  tk 
thirty-first  day  of  August,  1877. 

S9  Han,  47  9.  Chapter  twelfth  does  not  affect  the  statutes  remjiinii; 
unrepealed  after  the  first  day  of  September,  1877,  toucloL. 
the  review  of  proceedings  in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issnei 
on  or  after  the  first  day  of  September,  1877,  out  of  a  oocr 
of  record,  other  than  ao  execution  issued  out  of  such  i 
court,  and  directed,  pursuant  to  law,  to  a  constable  or 
marshal ;  and  to  sales  and  other  proceedings,  by  virtue  ef 
an  execation  directed  to  a  sheriff,  and  delivered  to  Mc 
after  that  date.  Sections  1413  and  1414,  and  sections  1417 
to  1427,  both  inclusive,  apply  only  to  a  case  where  such  afi 
execution  is  issued  out  of  one  of  the  courts  specified  in  sub- 
division fourth  of  this  section  ;  or  where  a  warrant  of  at 
tachmant  against  property  is  granted  on  or  after  that  date, 
in  an  action  brongbt  in  one  of  those  courts.  Title  third  of 
that  chapter  applies  only  to  an  execution,  issued  npon  % 
judgment  rendered  in  one  of  those  courts. 

26  Hun,  560.       H*    So  much  of  chapters  fourteenth,  fifteenth,  sixteenth, 
9nJY'602     seventeenth,  eighteenth,  nineteenth  and  twentieth  as  ^eg^^ 
93  irt.  isi.      late  the  proceedings  to  be  taken  in  an  action  or  special  pro- 
io3i?.Y.  166.*   ceeding,  and  the  effect  thereof,  applies  only  to  an  action  or 
a  special  proceeding  commenced  on  or  after  the  first  day 
of  September,  eighteen  hundred  and  eighty.     And  all  ap- 
peals taken  from  any  order,  sentence,  decree  or  determina- 
tion of  a  surrogate's  court,  made  or  entered  in  such  court  on 
or  after  the  first  day  of  September,  eighteen  hundred  and 
eighty,  in  any  matter  or  proceeding  pending  or  undeter- 
mined in  such  court,  on  the  first  dtxj  of  September,  eighteen 
hundred  and  eighty;  and  all  appeals  to  the  court  of  appeals 
from  any  order  or  judgment  of  the  supreme  courts  afi&nning 
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reversing  or  modifying  any  such  order,  sentehce,  decree  or 
determination  of  a  surrogate's  court,  shall  bo  taken  and  per- 
fected, heard  and  decided  in  conformity  to  the  laws  and 
practice  regulating  appeals  from  orders,  sentences  and  de- 
crees of  surrogate's  court,  and  the  hearing  and  decision 
thereof,  in  force  in  this  State  on  the  thirtieth  day  of  April, 
eisihteen  hundred  and  seyenty-seven;  and  all  appeals  from 
any  order,  sentence,  decree,  or  determination  of  such  court, 
brought  in  conformity  thereto  since  the  first  of  September, 
eighteen  hundred  and  eighty,  are  hereby  declared  to  be  valid 
and  effectual  except  that  sections  one  thousand  six  hundred 
and  seventy  to  one  thousand  six  hundred  and  eighty- five, 
both  inclusive,  npply  also  to  the  proceedings  therein  speci- 
fied, taken,  after  that  date,  in  an  action  theretofore  com- 
menced, or   upon   a  judgment  theretofore  rendered,   and 
section  one  thousand  six  hundred  and  seventy-four  applies  to 
notice  of  pendency  of  action  theretofore  or  thereafter  filed; 
sections  one  thousand  eight  hundred   and  eighty- one    to 
one    thousand   eight   hundred  and  ninety-two,    both  in^ 
elusive,  do  not  apply  to  an  action  upon  any  bond  therein, 
specified,  where  an  order,  allowing  any  person  to  prosecute 
the  bond  in  the  name  of  the  people,  has  been  duly  made  be- 
fore that  date  and  is  then  in  force,  in  which  case  future 
actions  upon  the  same  bond  are  regulated  by  the  laws  m 
force  on  the  day  before  that  date,  notwithstanding  the  re- 
peal  thereof;  sections   two   thousand    one   hundred   and 
eighty-one   to   two    thousand   one   hundred   and    eighty- 
seven,  both   inclusive,   two    thousand   one   hundred  and 
ninety-seven   to  two  thousand  one  hundred   nnl  ninety- 
nine,  both  inclusive,   and  two  thousand  two  hundred  and 
thirteen  to  two  thousand  two  hundred  and  eighteen,  both 
inclusive,  apply  also  to  a  case  where  a  discharge  is  there- 
after granted;    and  sections   two  thousand  two    hundred 
and  twenty -eight  to  two  thousand  two  hundred  and  thirty, 
both  inclusive,  apply  also  to  trustees  theretofore  or  there- 
after appointed  in    proceedings  taken  under   any  statute 
superseded  by  the  title  containing  those  sections,  sections 
two  thousand  two  htindred  and  fifty-three  to  two  thousand 
two   hundred   and  sixty-five,    both   inclusive,   apply  also 
where  a  final  ietermination  has  been  made  before  the 
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ftnt  day  of  September,  eighteen  hnndred  and  ^ghtj,  it 
proceedings  taken  under  any  statute  superseded  by  tbi 
title  containing  those  seotioDs,  and  to  the  process  issos! 
thereupon;  sections  two  thousand  three  hundred  and  twciitT 
to  two  thousand  three  hundred  and  f orty-f our,  both  induaife, 
apply  also  to  proceedings  taken,  before  that  date,  unds 
any  statute,  superseded  by  the  title  containing  thea. 
whether  a  committee  has  or  has  not  been  appointed;  sec* 
tion  two  thousand  fiye  hundred  and  thirty-seven  appfiti 
also  to  every  payment  or  deposit  therein  specified,  madfl 
on  or  after  the  first  day  of  September,  eighteen  hundred 
and  eighty;  section  two  thousand  seven  hundred  and  fifty- 
six,  except  the  words  **  upon  the  hearinf;  before  the  surro- 
gate," applies  to  actions  theretofore  or  thereafter  com- 
meuced  pursuant  to  article  second  of  title  three  of  chapter 
fifteen;  and  sections  two  thousand  seven  hundred  and 
ninety-eight  to  two  thousand  eight  hundred  and  one,  boik 
inclusive,  apply  also  to  a  case  where  a  decree  for  the  sile 
or  other  disposition  of  the  real  property  of  a  decedent  hu 
been  duly  made  before  that  date,  in  a  surrogate's  court 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  re- 
lates to  the  jurisdiction  of  the  seyeral  courts  therein  speci- 
fied, applies  only  to  an  action  or  special  proceeding  cob* 
menced  on  or  after  the  first  day  of  September,  1880. 

13.  In  chapter  tweni^-first,  titles  first,  second  and  third 
apply  only  to  an  actfon  in  one  of  the  couits  specified  in  sob 

9I)^8M^   division  fourth  of  this  section. 

14.  [Added  1894.]  The  disqualification  of  jurors,  ab  pro 
vided  in  section  eleven  hundred  and  sixty-six  of  this  act, 
shall  apply  to  all  courts. 

§  3348*  Where  a  provision  of  this  act  is  made  applicable 
by  the  last  section,  to  an  action  or  a  special  proceeding  com- 
menced on  or  after  a  day  therein  specified,  if.  before  that 
date,  a  summons  in  an  action,  or  a  citation  issued  from  a 
surrogate's  court,  has  been  served  upon  one  or  more,  but  not 
upon  all,  of  the  persons  to  be  served  ;  or  an  order  for  the 
service  of  a  summons  prescribed  in  article  second  of  title 
first  of  chapter  fifth  of  this  act  has  been  made;  or  ina 
special  proceeding,  elsewhere  than  in  a  surrogate's  oourt; 
the  petition  or  other  paper,  upon  which  the  first  order»  pro- 
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cess,  or  other  mandate  may  be  ma'!e  or  issued,  has  not  been 
presented,  the  action  or  Hpecial  proceeding  is  not  deemed  to 
haye  been  commenced  within  the  meaning  of   that   section. 

§  3349-  Where  any  provision  of  this  act  is  made  applic. 
able  to  f  atnre  proceedings  in  action  or  speci  il  proceedings 
the  proceedings  therein,  until  the  proYision  in  question  be- 
comes applicable,  are  governed  by,  and  must  be  conducted 
according  to  the  laws  in  force  on  the  day  before  the  provision 
takes  effect,  except  as  otherwise  prescribed  in  subdivision 
seyenth  of  the  last  section  but  one. 

§  3350*  ^  j^uy,  for  the  trial  of  an  imliotment  or  other 
criminal  cause,  at  a  term  of  court  of  record,  commencing  on 
or  after  the  twentj-flrst  day  of  May,  eighteen  hundred  and 
seventy-seven,  must  be  procured  from  the  trial  jurors 
selected,  drawn,  and  notified,  as  prescribed  in  this  act^  for 
the  term  of  the  court  at  which  it  is  frinble,  including  the 
talesmen  or  additional  j  a rors,  procured  as  prescribed  there- 
in ;  and  the  same  must  be  tried  by  the  jary  so  formed.  But 
the  statutes  remaining  unrepealed  after  the  first  day  of 
September,  eighteen  hundred  and  seventy-seven,  relating 
to  challenges  or  disqualifications  of  petit  jurors  in  a  sriminal 
cause,  or  prescribing  the  cases  where  talesmen  or  additional 
petit  jurors  must  be  summoned  in  a  criminal  cause,  remain 
unaffected  by  this  act,  and  are  applicable  to  the  proceed, 
ings  taken  as  prescribed  in  this  act,  and  to  the  trial  jurors 
there  specified. 
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§  8351.  This  act  does  not  affect  any  proTision  of  tbs 
statutes,  remaining  unrepealed  after  the  first  day  of  S^- 
tember,  eighteen  nundred  and  seventy-seven  relating  ta 
grand  Jurors  or  grand  juries ;  except  as 'follows : 

1.  A  fine  imposed,  after  the  f  rst  day  of  6^>tembe;, 
eighteen  hundred  and  seventy -seven  upon  a  persoai  dnvi 
as  a  grand  juror,  and  duly  summoned  to  attend  a  term  d 
a  court  of  record  as  a  grand  juror,  as  prescribed  in  tbost 
statutes,  must  be  imposed  as  prescribed  in  article  fomlk 
«f  title  third  of  chapter  tenth  of  this  act ;  and  secticM 
one  thousand  and  seventy-three  to  one  thousandand  0eveiitT* 
seven  of  this  act,  both  inclusive,  apply  to  sucb  a  perBoii» 
as  if  he  had  been  drawn,  and  notified  to  attend,  a&a  tri^ 
Juror. 

2,  Where  a  provision  of  those  statutes  refers  to  the  Bsti 
of  petit  jurors,  the  ballots  containing  their  names,  the  bos 
or  boxes  in  which  those  ballots  are  deposited  or  contained, 
the  selecting,  drawing,  summoning,  or  empannelHog  d 
petit  jurors,  the  imposition  of  a  fine  upon  a  petit  pirm, 
or  the  enforcement,  r^uction.  or  remission  thereoi,  it  is 
deemed  to  refer  to  the  same  subject,  as  provided  for  h 
this  act,  in  like  maimer  as  it  refers  to  those  statutes. 

%  8858.  Nothing  contained  in  any  provision  of  Giis 
midfifi'*  act,  other  than  in  chapter  fourth,  renders  ineffectual,  cf 
18«  Id.  412.    otherwise  impairs,  any  proceeding  in  an  action  or  a  spedal 

Eroceeding,  had,  or  taken,  pursuant  to  law,  or  any  other 
twful  act  done,  or  right,  defence,  or  limitation,  lawfollf 
-xicrued  or  established,  before  the  provision  in  qnestka 
takes  effect;  imless  the  contrary  is  expressly  declared  in^ 
provision  in  question.  As  far  as  it  may  be  necessary,  js 
the  purpose  of  avoiding  such  a  result,  or  carrying  into  effect 
such  a  proceeding  or  other  act,  or  enforcing  or  protectiir 
such  a  ri^ht,  defence,  or  limitation,  the  statutes  in  forcod 
the  day  before  the  provision  takes  effect,  are  deemed  So  le- 
mam  m  force,  notwithstanding  the  repeat  thereou 

§  8358.  This  act  does  not  affect  the  api>ointmeiit  of  s 
term,  or  the  designation  of  one  or  more  Judsee  to  Tjold  a 
term,  mcwic  pursuant  to  the  statutes  in  force  on  the  CiOTtj'-firx 
day  of  August,  eighteen  hundred  and  sevcnty-aerTeo  mtiil 
new  terms  are  appointed,  or  one  or  moro  Jud^ec  C5«Qe!i^' 
desi^^^ted,  as  prescribed  in  this  act^ 
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""^  SS54.  This  act  does  not  create  r  vacancy  in  a^iyaffica 
or  employment,  designated  or  referred  to  therein,  by  the 
title  or  description  thereof,  contained  in  the  statutes  in 
force  on  the  day  before  the  provision  referring  thereto  takes 
effect,  or  by  another  title  or  description ;  nor  does  it  affect 
any  provision  of  those  statutes,  relating  to  l^e  amount,  or 
the  time  or  the  mode  of  payment,  of  the  compensation  of 
an  officer  or  employee,  so  designated  or  referred  to,  who  is 
in  office  or  employed  on  that  day :  except  that  wliere  the 
tenure  of  his  office  or  employment  is  not  prescribed  in  this 
act,  he  may  beranoved  at  pleasure  by  the  court,  officer,  or 
officers,  authorized  by  this  act  to  appoint  a  person  to  dis* 
charge  the  same  duties.  Until  he  is  rempvea,  or  liis  office 
or  place  becomes  otherwise  vacant,  the  provisions  of  this 
act  apply  to  him,  and  to  the  discharge  of  his  duties.  1  lie 
court,  officer,  or  officers,  authorized  by  this  act  to  appoint  a 
person  to  an  office  or  employment,  may  from  time  to  time 
fill  a  vacany  therein. 

§  8365.  [Am'd  1882.]  For  ihe  purpose  of  determining 
the  effect  of  the  different  provisions  of  this  act  with  recpect 
to  each  other,  they  are  detmed  to  have  been  enacted  simul- 
taneously. For  the  purpose  of  determining  the  effect  of 
this  act  upon  other  acts,  and  the  effect  of  other  acts  upon 
this  act,  chapters  fourteen  to  twenty4wo  of  this  act,  both 
inclusive,  are  deemed  to  have  been  enacted  on  the  twelfth 
day  of  January,  in  the  year  eighteen  hundred  and  eighty  ; 
and  all  acts  passed  after  the  last-mentioned  date  are  to  have 
the  same  effect  as  if  they  were  passed  after  those  chapters. 

§3366.  Subject  to  the  Qualifications  contained  in  the  185N.T.249 
foregoing  sections  of  this  title,  this  act  shall  take  effect  as 
follows :  titles  third  and  fourth,  and  article  first  of  title  fifth 
of  chapter  tenth,  on  the  first  day  of  May,  in  the  year 
eighteen  himdred  and  seventy-seven ;  the  remainder  of 
chapters  first  to  thirteenth,  both  inclusive,  on  the  first  day 
of  September,  in  the  year  eighteen  hundred  and  seventy- 
seven  ;  chapters  fourteenth  to  twenty-first,  both  inclusive,  on 
the  first  day  of  September,  eighteen  hundred  and  eighty ; 
and  this  cliapter  immediately, 

CHAPTER  vvnr* 

SUPPLEMENTAL  PROVISIOKS. 

TTTLE  L-^Pbocebdings  fob  thb  ooin>BMHATiDir  or 

BEAL  PROPERTY. 

TITLB  IL^PBOCEEDmas  for  the  sai^b  of  ocoforajxb 

BEAJj  PROPEBTT. 

TITLE  L 

Proceedings  for  the  Condemnation  of  Beal  Properigm 

I  8897.  CoDdemnation  Law.  |  S8&9.  Title  to  real  estate,  how 

'^'^,  Temis  need,  defined.  acquired. 
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Bion.  distnrbance  of 

8868.  Provisions  applicable.  sion. 
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187  M.T.  96.       ft  8867.  This  title  shall  be  known  as  the  condCTuuitioQ 

86  Hun.  848.  j^^^ 

§  8358.  [Am'd  1896.]  The  term  '* person"  when  used 
herein  includes  a  natural  person  and  also  a  corpora' ioD, 
joint  stock  association,  the  state  and  political  divisioi: 
thereof,  and  any  commiAsion,  board,  boaid  of  managers  or 
trustees  in  charge  or  having  control  of  any  of  the  chnritabie 
or  other  institutions  of  the  state  ;  the  term  **  real  property  " 
any  right,  interest  or  easement  therein  or  appurtenances 
thereto  ;  and  the  term  **  owner  "  all  p  rsons  having  any  es- 
tate, interest  or  easement  in  the  property  to  be  taken,  or 
any  lien,  charge  or  incumbrance  thereon.  The  person 
instituting  the  proceedings  shall  be  twmed  the  plnintiff: 
and  the  person  against  whom  the  proceeding  is  brought,  the 
defendant 

§  88o9«  Whenever  any  person  is  authorized  to  acquire 
title  to  real  property,  for  a  public  use,  by  condemnatioo,  the 
proceeding  for  that  purpose  shall  be  taken  in  the  manner 
prescribed  in  this  title. 
86  Hon,  441.  g  g^^.  [Am*d  1896.]  The  proceeding  shaU  be  iiwti- 
tuted  by  the  presentation  of  a  petition  by  the  plaintift  to 
the  supreme  com  t  setting  forth  the  following  facts : 

1.  [^m'dl896.]  His  name,  place  of  residence,  and  the 
business  in  which  engaged ;  if  a  corporation  or  joint- 
stock  association,  whether  foreign  or  domestic,  its  prinuipal 
place  of  business  within  the  state,  the  namen  nnd  places 
of  residence  of  its  piindpal  officers,  and  of  its  dirccfors. 
trustees  or  board  of  mnnagers,  as  the  case  may  be,  and  the 
object  or  purpose  of  it »  incorporation  or  associaticn  ;  if  a 
political  division  of  the  sta'e,  th.i  names  and  places  of  re^- 
of  its  principal  offi-  em  ;  and  if  the  state  or  any  comraiasion 
or  board  of  managers  cv  trustees  in  charge  of  having  oonUol 
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of  any  of  the  cliari table  or  other  inif  itutionB  or  the  state, 
the  iiixme,  place  of  residence  of  the  of&cer  acting  in  its  or 
their  behalf  in  the  proceedin$Qi. 

2.  A  specific  description  of  the  property  to  be  con- 
demned and  its  location,  bj  metes  and  bounds,  with  rea* 
sonable  certainty. 

8.  The  public  use  for  which  the  property  is  required,  and 
a  concise  statement  of  the  facts  showing  the  necessity  of  its 
acquisition  for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of 
the  property ;  if  an  infant,  the  name  and  ^lace  of  residence 
of  his  general  gnardian,  if  he  has  one ;  if  not,  the  name 
and  place  of  residence  of  the  person  with  whom  he  resides; 
if  a  limatic,  idiot,  or  habitual  drunkard,  the  name  and 
place  of  residence  of  his  committee  or  trustee,  if  he  has  one; 
if  not,  the  name  and  place  of  residence  of  the  person  with 
whom  he  resides.  If  a  non-resident,  having  an  agent  or 
attorney  residing  in  the  state  authorized  to  contract  for  the 
sale  of  the  property,  the  name  and  place  of  residence  of  such 
agent  or  attorney ;  if  the  name  or  place  of  residence  of 
any  owner  can  not  after  diligent  inquiry  be  ascertained,  it 
may  be  so  stated  with  a  specific  statement  of  the  extent  of 
the  inquiry  which  has  been  made. 

5.  That  the  plaintiff  has  been  unable  to  agree  with  the 
owner  of  the  property  for  its  purchase  and  the  reason  of 
such  inability. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  133 N.Y.  Ui 
good  faith,  to  complete  the  work  or  improvera^t.  for  which 

the  property  is  to  be  condenmed  ;  and  that  all  the  pre- 
liminary-stqps  required  by  law  have  been  taken  to  entitle 
him  to  institute  the  proceeding. 

8.  A  demand  for  relief,  that  ft  may  be  adjudged  that  the 

Sublic  use  requires  the  condenmation  of  the  real  property 
escribed,  and  that  the  plaintiff  is  entitled  to  take  and  hold 
such  property  for  the  public  use  specified,  upon  making 
compensation  therefor,  and  that  commissioners  of  appraisal 
be  appointed  to  ascertain  the  compensation  to  be  made  to 
the  owners  for  the  property  so  taken. 

§  8861.  There  must  be  annexed  to  the  petition  a  notice 
of  the  time  and  place  at  which  it  will  be  presented  to  a 
special  term  of  the  supreme  court,  held  in  the  judicial  dis- 
trict where  the  property,  or  some  portion  of  it,  is  situated, 
and  a  copy  of  the  petition  and  notice  must  be  served  upon 
all  the  owners  of  the  property  at  least  eight  days  prior  to 
its  presentation. 

§  8868.  Service  of  the  petition  and  notice  must  be  made 
in  the  same  manner  as  the  service  of  a  summons  in  an  ac- 
tion in  the  supreme  court  is  required  to  be  made,  and  all 
the  provisions  of  articles  one  and  two  of  title  one  of  chap- 
ter uve  of  this  act,  which  relate  to  the  service  of  a  summons, 
cither  personally  or  in  any  other  way,  and  the  mode  of 
proving  service,  shall  apply  to  the  service  of  the  petition 
and  notice.  If  the  defendant  has  an  agent  or  attorney  re- 
mdmn  in  this  state,  authorized  to  contract  for  the  sale  of        , 
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the  real  property  described  in  the  petition,  service  upon  such 
iagent  or  attorney  will  be  sufficient  service  uix>r.  such  de 
fendant.  In  case  the  defendant  is  an  infant  of  the  age 
of  fourteen  years  or  upwards,  a  copy  of  the  petition  and 
notice  shall  also  be  served  upon  his  general  guardian,  if  be 
has  one ;  if  not,  upon  the  person  with  whom  he  resides. 

g  8868.  If  a  defendant  is  an  infant,  idiot,  lunatic  or 
liabitual  drunkard,  it  shall  be  the  duty  of  his  general  guar- 
dian, committee  or  trustee,  if  he  has  one,  to  appear  for  him 
upon  the  presentation  of  the  petition  and  attend  to  his  ia- 
terests,  and  in  case  he  has  none,  or  in  case  his  |^eneral  goar- 
dian,  committee  or  trustee  fails  to  appear  for  bun,  the  coort 
shall,  upon  the  presentation  of  the  petition  and  notice,  with 
proof  of  service,  without  further  notice,  appoint  a  ^ardun 
ad  litem  for  sudi  defendant,  whose  duty  it  shall  be  to  ap- 
pear for  him  and  attend  to  his  interests  in  the  proceeding, 
and,  if  deemed  necessary  to  protect  his  rights,  the  court 
inay  require  a  general  guardian,  committee  or  trustee,  or  a 
guardian  ad  litem,  to  give  security  in  such  sum  and  with 
such  sureties  as  the  court  may  approve.  If  a  service  other 
than  personal  has  been  maae  upon  any  defendant,  and  he 
do^  not  appear  upon  the  presentation  of  the  petition,  the 
court  shall  appoint  some  competent  attorney  to  appear  for 
him  and  attend  to  his  interests  in  the^roceeding. 

g  8864.  The  provisions  of  law  and  of  the  rules  and 

Sractice  of  the  court,  relating  to  the  appearance  of  parties 
1  person  or  by  attorney  in  actions  in  the  supreme  court, 
shall  apply  to  the  proceeding  from  and  after  the  service  of 
the  petition,  and  all  subsequent  orders,  notices  and  papen 
B^y  be  served  tipon  the  attorney  appearing  and  upon  a 
guardian  ad  litem  in  the  same  manner  and  with  the  saine 
effect  as  the  service  of  papers  in  an  action  in  the  supreme 
court  may  be  made. 
78  Hon.  la.  §  8865.  Upon  presentation  of  the  petition  and  notice, 
with  proof  of  service  thereof,  an  owner  of  the  properly  may 
appear  and  interpose  an  answer,  which  must  contain  a  gen- 
ersd  or  specific  denial  of  each  material  allegation  of  the  pe- 
tition controverted  by  him,  or  of  any  knowledge  or  inior- 
mation  thereof  sufficient  to  form  a  belief,  or  a  statement  of 
new  matter  constituting  a  defence  to  the  proceeding. 
.  §  8366.  A  petition  or  answer  must  be  verified,  and  the 
provisions  of  this  act  relating  to  the  form  and  contents  of 
the  verification  of  pleadings  in  courts  of  record,  and  the 
persons  by  whom  it  may  be  made,  shall  apply  to  the  veiifi- 
catioi\ 
73  Hun,  9.  §  336  7.  The  court  shall  try  any  issue  raised  by  the  peti- 
tion and  answer  at  such  time  and  place  as  it  may  direct,  or 
it  may  order  the  same  to  be  referred  to  a  referee  to  hear  and 
determine,  and  upon  such  trial  the  court  or  referee  shall  file 
a  decision  in  writing,  or  deliver  the  same  to  the  attorney 
for  the  prevailing  party,  within  twenty  days  after  the  final 
submission  of  the  proofs  and  cUlegations  of  the  parties,  and 
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the  proTision  of  this  act  reUting  to  the  form  and  oontenta 
of  decisiona  upon  the  trial  of  issues  of  fact  hj  the  court  or 
a  referee,  and  to  making  and  filing  exceptions  thereto,  and 
the  making  and  settlement  of  a  case  for  the  review  thereof 
upon  appeal,  and  to  the  proceedings  which  may  be  had,  in 
case  such  decision  is  not  filed  or  delivered  within  the  time 
herein  required,  and  to  the  powers  of  the  court  and  referee 
upon  such  trial,  shall  be  applicable  to  a  trial  and  decision 
under  this  title. 


§  8868.    The  provisions  of  title  one  of  chapter  eight  of 
this  act  shall  also  apply  to  proceedings  had  under  this  title. 


§  8869.  [Am'd  1895.]  Judgment  shall  be  entered  pur. 
suant  to  the  direction  of  the  court  or  referee  in  the  decision 
filed.  If  in  favor  of  the  defendant  the  petition  shall  be  dis. 
missed,  with  costs  to  be  tixed  by  the  clerk  at  the  same  rates 
as  are  allowed,  of  course,  to  a  defendant  prevailing  in  an  ac- 
tion in  the  supreme  court,  including  the  allowances  for  pro- 
ceedings before  and  after  notice  of  trial.  If  the  decision  is 
in  favor  of  the  plaintiff,  or  if  no  answer  has  been  interposed 
and  it  appears  from  the  petition  that  he  is  entitled  to  the 
reUef  demanded,  judgment  shall  be  entered,  adjudging  that 
the  condemnation  of  the  real  property  described  is  necessary 
for  the  public  use,  and  that  the  plaintiff  is  entitled  to  take 
and  hold  the  property  for  the  public  use  specified,  upon 
making  compensation  therefor,  and  the  court  nhnll  thereupon 
appoint  three  disinterested  and  competent  freeholders,  resi* 
dents  of  the  judicial  district  embracing  the  county  where  the 
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real  property,  or  some  part  of  it  is  situated,  or  of  some  eoxuAj 
adjoining  snoh  judicial  district,  commissioDerj  to  aacertaic 
the  oompensation  to  be  made  to  the  owners  for  the  property 
to  be  taken  for  the  pnblic  use  specified,  and  fix  the  time  aad 
place  for  the  first  meeting  of  the  commissioners.  Provided, 
however,  that  in  any  snoh  proceeding  instituted  within  the 
first  or  second  judicial  district,  such  oommiasionfrs  shall  be 
residents  of  the  county  where  the  real  property »  or  some 
part  of  it,  is  situated,  or  of  some  adjoining  county.  If  a  trial 
has  been  had,  at  least  eight  day's  notice  of  such  appointment 
must  be  given  to  all  the  defendants  who  have  appeared.  Hie 
parties  may  w  dve,  in  writing,  the  provisions  of  thia  section 
as  to  the  residence  of  the  commissioners,  and  in  that  case 
they  may  be  residents  of  any  county  in  the  State.  Where 
owners  of  separate  properties  are  joined  in  the  same  proceed- 
ing,  or  separate  properties  of  the  same  owner  are  to  be  con- 
demned, more  than  one  set  of  oommissioners  may  be  ap- 
pointed. 


80  Hon,  867.  §  8870.  The  commissioners  shall  take  and  subsoribe  the 
constitntional  oath  of  office.  Any  of  them  may  issue  sub- 
pcenns  and  administer  oaths  to  witnesses;  a  majority  of 
them  may  adjourn  the  proceeding  before  them,  from  time 
to  time,  in  their  discretion.  Whenever  they  meet,  except 
by  appointment  of  the  court  or  pursuant  to  adjournment, 
they  shall  cause  at  least  eight  days  notice  of  such  meeting 
to  be  given  to  the  defendants  who  have  appeared,  or  their 
agents  or  attomeyn.  They  shall  view  the  premises  described 
in  the  petition,  and  hear  the  proofs  and  allegations  of  the 
parties,  and  reduce  tbe  testimony  taken  by  them,  if  any,  to 
writing,  and  after  the  testimony  in  each  case  is  dosed,  tiiey, 
or  a  majority  of  them,  all  being  present,  shall,  without  un- 
necessary delay  ascertain  and  determine  the  oompt^naation 
which  ought  justly  to  be  made  by  the  plaintiif  to  tbe  owners 
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of  the  prop«rty  appraised  by  them;  and,  in  fixing  the 
amcnnt  of  each  oompensatiou,  they  shall  not  make  any  al- 
lowance or  dedaotion  on  aooonnt  of  any  real  or  supposed 
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bmefits  which  the  owners  mar  derive  from  the  pabUe  um^ 
fof  which  the  property  is  to  be  taken,  or  the  constnictiQa 
of  mny  proposed  improvemeDt  connected  with  such  pahUe 
use.  But  in  case  the  plaintiff  is  a  railroad  corpoitttkm  and 
each  real  property  shall  belong  to  any  other  railroad  cofw 
poration.  the  commissioners,  on  fixing  the  amount  of  such 
compensation,  shall  fix  the  same  at  its  fair  value  for  railroad 
purposes.  They  shall  make  a  report  of  their  proceedingi 
to  the  supreme  court  with  the  minutes  of  the  tesdmoDj 
taken  by  them,  if  anv ;  and  they  shall  each  be  entitled  tosix 
dollars  for  services,  for  every  day  they  are  actually  engaged 
In  the  performance  of  their  duties,  and  their  necessary  ex- 
penses^  to  be  paid  by  the  plaintiff. 

187  N.T.M.  g  8871.  Upon  fliifig  the  report  of  the  commiasionerB, 
any  party  may  move  for  its  confirmation  at  a  special  term, 
held  in  the  district  where  the  property,  or  some  part  of  it, 
la  situated,  upon  notice  to  the  other  parties  who  have  ap- 
peared, and  upon  such  motion  the  court  may  confirm  the 
report,  or  may  set  it  aside  for  irregularity,  or  for  error 
of  law  in  the  proceedings  before  the  commissioners,  or  upon 
the  ground  that  the  award  is  excessive  or  insufficient*  If 
ihe  report  is  set  aside,  the  court  may  direct  a  rehearing  he- 
fore  the  same  commissioners,  or  may  appoint  new  commit- 
aioners  for  that  purpose,  and  the  proceedings  upon  sndi 
rehearing  shall  be  conducted  in  the  manner  prescribed  for 
the  original  hearing,  and  the  same  proceedings  shall  be  had 
for  the  confirmation  of  the  second  report,  as  are  herdn 
prescribed  for  the  confirmation  of  the  first  report.  If  the 
report  is  confirmed,  the  court  shall  enter  a  final  order  in  tba 
proceeding,  directing  that  compensation  shall  be  made  to 
the  owners  of  the  property,  pursuant  to  the  determinatioa 
of  the  commissioners,  and  that  upon  payment  of  such 
compensation,  the  plaintiff  shall  be  entitlea  to  enter  into 
the  possession  of  tne  property  condemned,  and  take  aad 
hold  it  for  the  public  use  specified  in  the  ludgment.  De- 
posit of  the  money  to  the  credit  of,  or  payable  to  the  order 
of,  the  owner,  pursuant  to  the  direction  of  the  court,  shaJI 
be  deemed  a  payment  within  the  provisions  of  this  title. 

78  Han.  487.      §  3378.  In  all  cases  where  the  owner  is  a  resident  and 
^^Y  ]m'  ^^^  lender  legal  disability  to  convey  title  to  real  property, 
148  N  Y.  107.  ^^  plaintiff,  before  service  of  his  petition  and  notice,  may 
1  App.  DiT.make  a  written  offer  to  purchase  the  property  at  a  specified 
6^*id    671  P"^®»  which  must  withm  ten  days  thereafter  be  filea  in  the 
'office  of  the  clerk  of  the  county  where  the  property  is 
situated ;  and  which  can  not  be  given  in  evidence  before 
the  commissioners,  or  considered  by  theuL     The  owner 
may  at  the  time  of  the  presentation  of  the  petition,  or  at 
any  time  previously,  serve  notice  in  writing  of  tiie  accept- 
ance of  plaintiff's  offer,  and  thereupon  the  plaintiff  may, 
upon  filing  the  petition,  with  proof  of  the  making  of  the 
offer  and  its  acceptance,  enter  an  order  that  upon  payment 
,  of  the  compensation  agreed  upon  he  may  enter  mto  pos« 
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session  of  the  real  property  described  in  the  petition,  and 
take  and  hold  it  for  the  public  use  therein  specified.  U  the 
offer  is  not  accepted,  and  the  compensation  awarded  by  the- 
commissioners  does  not  exceed  the  amount  of  the  offer, 
with  interest  from  the  time  it  was  made,  no  costs  sholl  be 
allowed  to  either  party.  If  the  compensation  awarded  shall 
exceed  the  amount  of  the  offer,  with  interest  from  the  time 
it  was  made,  or  if  no  offer  was  made,  the  court  shall,  in  the 
final  order,  direct  that  the  defendant  recover  of  the  plain- 
tiff the  costs  of  the  proceeding,  to  be  t«xed  by  the  clerk,  a^ 
the  same  rate  as  is  allowed,  oi  course,  to  the  defendant 
when  he  is  the  preyailing  party  in  an  action  in  the  supreme 
CO  art,  including  the  allowances  for  proceedings  before  and 
r.f  tcr  notice  of  trial,  and  the  court  may  also  grant  an  addi- 
tional allowance  of  costs,  not  exceeding  five  per  centum 
I  pon  the  amount  awarded.  The  court  shall  also  direct  in 
tn3  final  order  what  sum  shall  be  paid  to  the  general  or 
special  guardian,  or  committee  or  trustee  of  an  infant,  idiot,' 
lunatic  or  habitual  drunkard,  or  to  an  attorney  appointed 
by  the  court  to  attend  to  the  interests  of  any  defendant 
upon  whom  other  than  personal  service  of  the  petition  and 
notice  may  have  been  made,  and  who  has  not  appeared,  for 
co>ts,  expenses  and  counsel  fees,  and  by  whom  or  out  of 
what  fund  the  same  shall  be  paid.  If  a  trial  has  been  had^ 
and  all  the  issues  determined  in  favor  of  the  plaintiff,  costs 
of  the  trial  shall  not  be  allowed  to  the  defendant,  but  the 
plaintiff  shall  recover  of  any  defendant  answering,  the  costs 
of  such  trial  caused  by  the  mterposition  of  the  unsuccessful 
defence,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is 
allowed  to  the  prevailing  party  for  the  trial  of  an  action  in 
the  supreme  court. 

g  8878.  Upon  the  ^try  of  the  final  order,  the  same 
shall  be  attached  to  the  judgment  roll  in  the  proceeding, 
and  the  amount  directed  to  be  paid,  either  as  compensation 
to  the  owners,  or  for  the  costs  or  expenses  of  the  proceed- 
infi:,  shall  be  docketed  as  a  judgment  against  the  person 
who  is  directed  to  pay  the  same,  4ind  it  £all  have  all  the 
force  and  effect  of  a  money  judgment  in  an  action  in  the 
supreme  court,  and  collection  thereof  may  be  enforced  bj 
execution  and  by  the  same  proceeding  as  judgments  for  the 
recovery  of  money  in  the  supreme  court  may  be  enforced 
under  the  provisions  of  this  act.  When  pajrment  of  the 
compensation  awarded,  and  costs  of  the  proceeding,  if  any» 
has  been  made,  as  directed  in  the  final  order,  and  a  certified 
copy  of  such  order  has  been  served  upon  the  owner,  ha 
shall,  upon  demand  of  the  plaintiff,  deliver  possession 
thereof  to  him,  and  in  case  possession  is  not  delivered  when 
demanded,  the  court  shall  require  notice  to  be  given,  upon 
proof  of  such  pa3rment  and  of  service  of  the  copy  order, 
and  of  the  demand  and  non  compliance  therewiui,  for  a 
writ  of  assistance,  and  the  court  shall  thereupon  cause  such 
writ  to  be  issued^  which  shall  be  executed  in  the  same  man* 
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ner  as  when  isstied  in  other  oases  for  the  deliTezy  of  pooMi- 
sion  of  real  property. 


J  8874.  [Am*d  1894.]  Upon  the  appHoation  of  the  plain- 
to  bd  made  at  any  time  after  tne  presentation  of  t  m 
petition  and  before  the  expiration  of  thirty  days  alter  the 
entry  of  the  final  order,  upon  eight  day's  notice  of  motioB 
to  aU  other  parties  to  the  proceeding  who  have  appearel 
therein  or  upon  an  order  to  show  cause,  the  coort  may,  in 
its  discretion,  and  for  good  cause  shown,  authorize  azxl 
direct  the  abandonment  and  discontinuance  of  the  |  rooeed- 
ing,  upon  payiLent  of  the  fef-s  and  expenses,  if  anj.  of  the 
commissioners,  and  the  costs  and  expenses  directed  to  be 
pail  in  such  final  order,  if  sneh  final  order  shall  hare  been 
entered,  and  upon  such  other  terms  and  conditions  as  ibe 
court  may  prescribe ;  and  upon  the  entry  of  the  order  gmt- 
ing  such  application  and  upon  compliance  with  the  trims 
and  onditioDs  tlierein  prescribed,  payment  of  the  amount 
awarded  for  compensation,  if  such  compensation  shall  hare 
been  theretofore  awarded,  shall  not  be  enforced,  bnt  in  sach 
ease,  if  such  abandonment  and  discontinuance  of  the  pro- 
c  eding  be  directed  upon  the  application  of  the  plaintiff,  tlie 
ordrr  granting  sucli  application,  if  permitdnjg  a  renewal  of 
such  proceedings,  Ahall  provide  that  procvodrngs  to  acquire 
title  to  such  landn  or  any  part  thereof  shall  not  be  renewed 
by  the  plaintiff  without  a  tender  or  deposit  in  court  of  the 
amount  of  the  award  and  interest  thereon. 


§  8S75.  lAm*d  1895,  amendmmi  to  take  effed  January  1, 
1896.]  App  al  may  be  taken  to  the  appellate  diTihion  of  the 
supreme  court  firom  the  final  order,  within  the  time  provided 
for  appeals  from  orders  by  title  four  of  chapter  twelye  of  this 
act;  and  all  the  provisions  of  such  chapter  re]at*ng  to  appeals 
to  the  appellate  division  of  the  supreme  court  from  orders 
of  the  special  term  shall  apply  to  such  appeals.  Such  appeal 
will  bring  up  for  review  all  the  proceedings  Bubseqneiit  to 
i^e  j  udgmen  t,  but  the  j  udgment  and  proceedings  antecedent 
thereto  may  be  reviewed  on  such  appeal  if  the  appellant 
states  in  his  notice  that  the  same  will  be  brought  up  for  re- 
view and  exceptions  shall  have  been  filed  to  the  decision  of 
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the  court  or  the  referee,  and  a  case  or  a  case  and  exoeptionB 
shall  haye  been  made,  settled  and  allowed  as  required  by  the 
provisions  of  this  act  for  the  review  of  the  trial  of  actions  in 
the  supreme  court  without  a  jury.  The  proceedings  of  the 
plaintiff  shall  not  be  stayed  upon  such  an  appeal,  except  bv 
order  of  the  court  upon  notice  to  him,  and  the  appeal  shall 
not  affect  his  possession  of  the  property  taken,  and  the  ap- 
peal of  a  defendant  shall  not  be  heard  except  on  his  stipula- 
tion not  to  disturb  suc^  possession. 


i  8876.  [Am*d  1896,  amendmeni  to  take  ^ect  January  1, 
1896.]  If  a  trial  has  been  had  and  judgment  entered  in  favor 
of  the  defendant,  the  plaintiff  may  appeal  therefrom  to  the 
appellate  division  of  the  sapreme  court  within  the  time 
provided  for  appeals  from  judgments  by  title  four  of  chapter 
twelve  of  tliis  act,  and  all  the  provisions  of  said  chapter 
relating  to  appeuls  from  judgments  shall  apply  to  such  ap- 
peals; and  on  the  hearing  of  the  appeal  the  appellate  division 
may  affirm,  reverse  or  modify  the  judgment,  and  in  case  of 
reversal  mny  grant  a  new  tiial,  or  direct  that  judgment  be 
ent  red  in  favor  of  the  plaintiff.  If  the  judgment  in  affirmed 
costs  shall  be  allowed  to  the  respondent,  but  if  reversed  or 
modified  no  costs  of  the  appeal  shall  be  allowed  to  either 
party.  ^ 


§  3377.  On  the  bearing  of  the  appeal  from  the  final  or- 
der  the  court  may  direct  a  new  api^raisal  before  the  saiue  or 
new  commissioners,  in  itn  discretion,  and  the  report  of  such 
commissioners  shall  be  final  and  conclusive  upon  all  parties 
interested.  If  the  amount  of  the  compensation  to  be  paid 
is  increased  by  the  last  report,  the  difference  shnll  be  a  lien 
upon  the  land  appraised,  and  shall  be  )>aid  to  the  parties  en- 
titled to  the  same,  or  shall  be  depo-ited  rs  the  court  shall 
direct ;  and  if  the  amount  is  diminmhed,  the  difference  shall 
be  refunded  to  the  plaintiff  by  the  party  to  whom  the  same 
may  have  betn  paid,  and  judgment  therefor  may  be  ren- 
dered by  the  court,  on  the  n  ing  of  the  lost  report,  against 
Uie  parties  liable  to  pay  the  same. 


§  8878.    If  there  are  adverse  and  conflicting  claimants 
to  the  money,  or  any  part  of  it,  to  be  paid  as  compensation 
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lor  the  property  taken,  the  oonrt  majy  direct  the  money  to 
be  paid  into  the  court  by  the  plaintiff,  and  maj  determiae 
who  is  entitled  to  the  same,  and  direct  to  whom  the  same 
shall  be  paid,  and  may,  in  its  discretion,  order  a  refereDee 
to  ascertain  the  facts  on  which  snch  determinatiozi  and  direc- 
tion are  to  be  made* 


183N.T.270.  §  8879«  Atanysta^e  of  the  proceeding  the  oonrt  may 
antborize  th.e  plaintiff,  it  in  possession  of  the  property  soogiU 
to  be  condemned,  to  continue  in  possession,  and  may  stsj 
all  actions  or  proceedings  against  him  on  account  tbereot 
npon  giving  security,  or  depositing  sach  snm  of  money  as 
the  conrt  may  direct  to  be  held  as  Fecnribr  for  the  payment 
of  the  compensntion  which  may  be  finaily  awarded  to  tht 
owner  therefor  and  the  costs  of  the  proceed ing,  and  in  eTery 
snch  case  the  owner  may  cundact  the  proceeding  to  a  eon- 
elusion,  if  the  laintiff  delays  or  ne^ects  to  proeecnte  the 
9<une. 


§  8380.  When  an  answer  to  the  petition  has  been  inter- 
posed, and  it  appears  to  the  satisfaction  of  the  oonrt  that 
the  public  interests  will  be  preiudiced  by  delay,  it  may  direct 
tbatt  he  plaintiffs  be  permitted  to  enter  immediately  upon 
the  real  property  to  be  taken,  and  devote  it  temporarily  to 
the  public  use  specified  in  the  petition,  upon  depORitingwitii 
the  court  the  snm  stated  in  the  answer  as  tbe  value  of  the 
property,  and  woich  sum  shall  be  applied,  so  far  as  it  may 
be  ueceHsary  for  that  purpose,  to  the  payment  of  the  award 
that  mny  be  made,  and  the  co  is  and  expenses  of  the  pro- 
ceeding, and  the  residue,  if  any,  returned  to  the  pLdnti^ 
and,  in  case  the  petition  should  be  dismissed,  or  no  award 
should  be  made,  or  the  proceedings  should  be  abandoned 
by  the  plaintiff,  the  court  shall  direct  that  the  money  so  de- 
posited, so  far  as  it  may  be  necessary,  shall  be  applied  to 
the  payment  of  any  damages  whicn  the  defendant  may 
have  sustained  by  such  entry  upon  and  use  of  his  property, 
and  his  costs  and  expenses  of  the  proceeding,  sucn  damages 
to  be  ascertained  by  the  court,  or  a  referee  to  be  appointed 
for  that  purpose,  and  if  the  sum  so  deposited  shaJl  be  in- 
sufficient to  pay  such  damages,  and  all  costs  and  expenses 
awarded  to  the  defendiint,   judgment    shall    be    entered 
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against  the  plaintiff  for  (he  deficiency,  to  be  enforced  and 
collected  in  the  same  manner  as  a  judgment  in  the  snpreme 
court ;  and  the  possession  of  the  property  shall  be  restored 
to  the  defendant. 


§  8881 .    Upon  service  of  the  petition,  or  at  any  time  after- 
wiurds  before  Uie  entry  of  the  final  order,  the  pLeiintiff  may 
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file  in  the  derk's  office  of  each  cotrnty  where  any  put  cf 
the  pTopert7  is  situated,  a  notice  of  the  pendency  of  tfai 
proceeding  stating  tho  names  of  the  parties  and  the  object 
of  the  proceeding,  and  containing  a  hrief  description  of  Ike 
property  affected  thereby,  and  from  the  time  of  filing,  sock 
notice  shall  be  constructiye  notice  to  a  purchaser,  or  k- 
cumbrancer  of  the  property  affected  thereby,  from  cr 
against  a  defendant  with  respect  to  whom  the  notice  is  di- 
rS;ted  to  be  indexed,  as  herein  prescribed,  and  a  pesasm 
whose  conyeyance  on  incumbrance  is  subsequently 
executed  or  subsequently  recorded,  is  bound  by  all 
proceedings  taken  in  the  proceeding,  after  the  fiHo; 
of  the  notice,  to  the  same  extent  as  if  he  'w^b  a  par^ 
thereto.  The  county  derk  must  immediately  record  sodi 
notice  when  filed  in  the  book  in  his  office  kept  for  the 

gurpose  of  recording  notices  of  pendency  of  actions,  and 
idex  it  to  the  name  of  each  defendant  specified  in  the  di- 
rection appended  at  the  foot  of  the  notice,  ana  aubsczibed 
by  the  puuntiff  or  his  attorney. 

TSHnn,  434.  §  8882.  In  all  proceedings  under  this  title,  where  Oe 
mode  or  manner  of  conducting  all  or  any  of  the  proceed- 
inffs  therein  is  not  expressly  proyided  for  by  law,  the  cooit 
beforo  whom  such  proceedings  may  be  pending,  shall  have 
the  power  to  make  all  necessary  orders  and  gire 
necessary  directions  to  carry  into  effect  the  object  and 
intent  of  this  title,  and  of  the  seyeral  acts  coo-' 
ferring  authority  to  coodenm  lands  for  public  use, 
and  the  practice  in  such  cases  shall  conform,  as  near  is 
may  be,  to  the  ordinary  practice  in  such  court. 

§  8888.  [Am'd  1890].  So  much  of  all  acts  and  parts  of 
acts  as  prescribe  a  method  of  procedure  in  proceedings  for 
Uie  condemnation  of  real  property  for  a  public  use  is  re- 
pealed, except  such  acts  and  parts  of  acts  as  prescribe  t 
method  of  procedure  for  the  condemnation  of  real  propc^ 
for  public  use  as  a  highway,  or  as  a  street,  ayenue,  or  pub- 
lic place  in  an  incorporated  city  or  yillage,  or  as  may  pre- 
scribe methods  of  procedure  for  such  condemnation  for 
any  public  use  for,  by,  on  behalf,  on  the  part,  or  in  the 
name  of  the  corporation  of  the  city  of  New  York,  kuown 
as  the  mayor,  aldermen,  and  commonalty  of  the  city  of  New 
York,  or  by  whatever  name  known,  or  by  or  on  the  appli- 
cation of  any  board,  department,  commissioners  or  (^er 
tkfficers  acting  for  or  on  behalf  or  in  the  name  of  such  cor- 
poration or  city,  or  where  the  title  to  the  real  property  so 
to  be  acquired  vests  in  such  corporation  or  in  such  city ; 
and  all  proceedings  for  the  condemnation  of  real  property 
embraced  in  the  exceptions  enumerated  in  this  sec- 
tion, are  exempted  from  the  operation  of  this  title. 

141H.T.086.  §  8884.  This  title  shall  take  effect  on  the  first  day  of 
Hay,  one  thousand  eight  hundred  and  ninety,  and  shall  not 
affect  any  proceeding  previously  commenced. 
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TITLE  n. 

Pi*oceedingafar  the  8dU  of  Corporate  Real  Property, 

$  8800.  Proceeding    on    appUca-  tion.     Appearance   ob 

tion  to  Bell,  mortgage,  bearing, 

etc.,  property.  8894.  Notice  to  creditors  on  ap- 
8881.  Petition    to    conrt.     Td.,  plication    of   insolrent 

what  to  contain.    Ver-  corporation,  etc 

ification.  8305.  Service        of        notices. 

3891  Hearing  of  application.  8306.    Power  of  court  to  make 
8896.  Court  may  grant  applica-  all  necessary  orders. 

88Q7.  When  act  to  take  effect 

§  8890.  Whenever  any  ccrporation  or  joint  stock 
association  is  required  by  law  to  make  application  to  the 
court  for  leave  to  mortgage,  lease  or  sell  its  real  estate,  the 
proceeding  therefor  shall  be  had  pursuant  to  the  provisions 
of  this  title. 

§  889 1.  The  proceeding  shall  be  Instituted  bv  the  pre- 
sentation to  the  supreme  court  of  the  district  or  the  county 
court  of  the  county  where  the  real  property,  or  some  part 
of  it,  is  situated,  by  the  corporation  or  association,  applicant, 
of  a  petition  setting  forth  the  following  facts : 

1 .  The  name  of  the  corporation  or  association,  and  of  Its 
directors,  trustees  or  managers,  and  of  its  principal  officers, 
and  their  places  of  residence. 

2.  The  business  of  the  corporation  or  association,  or  the 
object  or  purpose  of  its  incorporation  or  formation,  and  a 
reference  to  the  statute  under  which  it  was  incorporated  or 
formed. 

8.  A  description  of  the  real  property  to  be  sold,  mortgaged 
or  leased,  by  metes  and  bounds,  with  reasonable  certainty. 

4.  That  the  interests  of  the  corporation  or  association 
will  be  promoted  by  the  sale,  mortgage  or  lease,  of  the  real 
property  specified,  and  a  concise  statement  of  the  reasons 
therefor. 

5.  That  such  sale,  mortgage  or  lease  has  been  authorized, 
by  a  vote  of  at  least  two- thirds  of  the  directors,  trustees  or 
managers  of  the  corporation  or  association,  at  a  meeting 
thereof,  duly  called  and  held,  and  a  copy  of  the  resolution 
granting  such  authority. 

6.  The  market  value  of  the  remaining  real  property  of 
the  corporation  or  association,  and  the  cash  value  of  its  per- 
sonal assets,  and  the  total  amount  of  its  debts  and  liabilities, 
and  how  secured,  if  atuU. 

7.  The  application  proposed  to  be  made  of  the  moneys 
realized  from  such  sale,  mortgage  or  lease. 

8.  Where  the  consent  of  the  shareholders,  stockholders 
or  members  of  the  corporation  or  association,  is  required  by 
law  to  be  first  obtained,  a  statement  that  such  consent  has 
been  given,  and  a  copy  of  the  consent  or  a  certified  tran- 
script of  the  record  of  the  meeting  at  which  it  was  given, 
shall  be  annexed  to  the  petition. 

9.  A  demand  for  leave  to  mortgage,  lease  or  sell  the  real 
«8tate  described. 


Digitized  by  VjOOQ  IC 


493  SALE  OF  CORPORATE  REAL  PROPERTY. 


The  petition  shall  be  verified  io  the  same  manner  as  a 
yeritied  pleading  in  an  action  in  a  court  of  record. 

§  8398.  Upon  the  presentation  of  the  petition*  the  conn 
may  immediately  proceed  to  hear  the  application,  or  it  maj, 
in  Its  discretion,  direct  that  notice  of  the  application  shall 
be  given  to  any  person  interested  therein,  as  a  member, 
stockholder,  officer  or  creditor  of  the  corporation  or  aaso- 
ciation,  or  otherwise,  in  which  case  the  application  shall  be 
heard  at  the  time  and  place  specified  in  such  notice,  and 
the  court  may  in  any  case  appoint  a  referee  to  take  the 
proofs  and  report  the  same  to  the  court,  with  his  opinion 
thereon. 

§  8898.  Upon  the  hearing  of  the  application,  if  it  shall 
appear,  to  the  satisfaction  of  the  court,  that  the  interests  of 
the  corporation  or  association  wiil  be  promoted  thereby,  an 
order  may  be  granted  authorizing  it  to  sell,  mortgage  or 
lease  the  real  property  described  in  the  petition,  or  any 
part  thereof,  for  such  sum,  and  upon  such  terms  as  the 
court  may  prescribe,  and  directing  what  disposition  shall 
be  made  of  the  proceeds  of  such  stde,  mortgage  or  lease. 

Any  person,  whose  interests  may  be  affect^  by  the  prt>- 
ceeding,  may  appear  upon  the  hearing  and  show  cause 
why  the  application  should  not  be  granted. 

§  8894.  If  the  corporation  or  association  is  insolvent,  or 
its  property  and  assets  are  insufficient  to  fully  liquidate  its 
debts  and  liabilities,  the  application  shall  not  be  granted, 
unless  all  the  creditors  of  the  corporation  have  been  served 
with  a  notice  of  the  time  and  place  at  which  the  application 
will  be  heard. 

g  8896.  Service  of  notices,  provided  for  in  this  title, 
may  be  made  either  personally,  or,  in  case  of  absence,  by 
leaving  the  same  at  the  place  of  residence  of  the  person  to 
be  served,  with  some  person  of  mature  age  and  discretion, 
at  least  eight  days  before  the  hearing  of  the  application,  or 
by  mailing  the  same,  duly  enveloped  and  addressed  and 
postage  paid,  at  least  sixteen  days  before  such  hearing. 

§  8896.  In  all  applications  made  under  this  title,  where 
the  mode  or  manner  of  conducting  anjr  or  all  of  the  pro- 
ceedings thereon  are  not  expressly  provided  for,  the  court 
before  whom  such  application  may  be  pending,  shall  have 
the  power  to  make  all  necessary  orders  and  give  the  proper 
directions  to  carry  into  effect  the  object  and  intent  of  this 
title,  or  of  any  act  authorizing  the  sale  of  corporate  real 
property,  and  the  practice  in  such  cases  shall  conform,  as 
near  as  "may  be,  to  the  ordinary  practice  in  such  court 

§  8897.  This  title  shall  take  effect  May  first,  one  thou- 
sand eight  hundred  and  ninety,  and  shall  not  affect  any 
pxoceedmg  previously  commenced. 
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TITLE  in. 

Proceedings  for  the  enforcemeni  qf  mechanics'   Hens  an  red 

property. 

S  3398.  Purpose  of  title ;   deftni-  in  ooorta  not  of  tccoH. 
tlons.                                     g  3410.  Trantcripts  of  jadgmest 

8399.  Enforcement    of    a  me-  In  courts  not  of  raoH 

chauio's  lien    on    real  3411.  CoMts  and  diBbaraemartr. 

property.  3412.  Judgment  in  case  of  fafi- 

8400.  Enforcement  of  a  lien  un-  ore  to  establish  lien. 

der  contracts  for  public  3U3  Offer  to  pay  into  court. 

improvement,  3414.  Preference  oyer  oontnct- 

8401.  Action  in  a  court  of  re-  ors. 

cord ;  consolidation.  8416.  Judgment  'may  direct  d«- 

8402.  Parties  to  action  in  a  court  lirery   of    property  ia 

of  record.  lieu  of  money. 

3403.  Equities  of  lienors  to  be  3416.  Judgment  for  deflcieocy. 

determined.  3417.  Dis^arge  of   mechanki' 

3404.  Action  in  a  court  not  of  lien  by  order  of  conrl 

record.  8418.  Judgments  in  aotlois  to 

8406.  When    personal    senrioe  foreclose   liens   on  ae- 

cannot  be  made.  count    of     public   ia- 

8406.  Proceedings  on  return  of  provements. 

summons;     judgment  8419.  Judgments  in   action   to 

by  default.  foreclose  a  mechanics' 

8407.  Issue ;  how  tried.  lien  on   property  of  a 

8408.  ExeoutioBs.  railroad  oorpormtioa. 

8409.  Appeals  from  judgments 


$8898.  Purpose  of  titles  definitions.  I  Added  1897. 
to  take  effect  September  1,  1897.]  -This  title  is  to  be  oonsimed 
in  oooneotion  with  article  one  of  the  lien  law,  and  proTides 
proceedings  for  the  enforcement  of  liens  for  labor  performed 
And  materials  fnmishtd  in  the  improyemen^  of  real 
property,  created  by  virtne  of  snch  article.  The  terms  '  *■  reel 
property,"  "lienor,**  "owner."  "improvement,"  "pnblie 
improvement,"  **  contractor,"  **  snb -con tractor,"  ^«mateml 
man"  and  "laborer,*  as  used  in  this  title,  are  defined  by 
section  two  of  snch  law. 

§  8899.  Enforcement  of  a  mechanic's  lien  on  real 
property.  [Added  1897,  to  take  effect  September  1, 1897.]— A 
mecnttnic's  lien  on  real  property  may  be  enforced  against 
snch  property,  and  against  a  person  liable  for  the  debt  upon 
which  the  lien  is  founded,  by  an  ac«iou,  by  the  lienor,  his 
assignee  or  legal  representative,  in  a  coart  which  has  juris- 
diction in  an  action  founded  on  a  contract  for  a  sum  of 
money  equivalent  to  the  amount  of  such  debt. 

?^  8400.  Enforcement  of  a  lien  under  contract  for  a 
mblic  improvement.  [  Added lSd7,  to  take  effect  September  J . 
897.]  —A  lien  tor  labor  done  or  materials  furniBiied  for  a 
public  improvement  may  be  enforced  against  the  funds  of 
the  municipal  corporation  for  which  such  public  improve- 
ment is  constructed,  to  the  extent  prescribed  in  article  one 
of  the  lien  law,  and  against  the  contractor  or  subcontractor 
liable  for  the  debt,  by  a  civil  action,  in  the  same  oourt  and 
in  the  same  manner  as  a  mechanio'd  lien  on  real  property. 
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§  8401.    Actioii  in  a  court  of  record ;  consolidation. 

lAdded  1897,  lo  take  fffect  Stptmber  1, 1897.]— The  proTisioDg 
of  this  code,  relating  to  actions  for  the  foreolosnre  of  a 
mortgage  upon  real  property,  and  the  sale  and  the  distribu- 
tion of  the  proceeds  thereof  apply  to  actions  in  a  court  of 
record,  to  enforce  mechanics'  liens  on  real  property,  except 
as  otherwise  provided  in  this  title.  If  actions  are  brought 
by  different  henors  in  a  court  of  record,  the  court  in  which 
the  first  action  was  brought^  may,  upon  its  own  motion,  or 
upon  the  application  of  any  party  in  uny  of  such  actions* 
consolidate  all  of  such  actions 

§  8402.    Parties  to  an  action  in  a  court  of  record. 

I  Added  1897.  io  take  fffecl  September,  1,  1897.] —In  an  action 
in  a  court  of  record  the  following  are  necessary  parties  de- 
fendant: 

1.  All  lienors  haying  liens  against  the  same  property  or 
any  part  thereof. 

2.  All  other  persons  having  subsequent  Hens  or  claims 
against  the  property,  by  judgment  mortgage  or  otherwise, 
and 

3.  All  persons  appeariug  by  the  records  in  the  office  of  the 
county  clerk  or  register  to  be  overseers  of  such  property  or 
any  part  thereof.  Every  defendant  who  is  a  lienor  shaU, 
by 'answer  in  the  action,  set  forth  his  lien,  or  he  will  be 
deemed  to  have  waived  the  same,  unless  the  lien  is  admitted 
in  the  oomplaiDt»  and  not  contested  by  another  defendant 
Two  or  more  lienors  having  liens  upon  the  same  proper^ 
or  any  part  thereof,  may  join  as  plaintiffs. 

§  B403,  Eqities  of  lienors  to»be  determined.  [Added 
1897,  to  take  ^ect  September,  1,  1897.]— The  court  may  ad- 
just  and  determine  the  equities  of  all  the  parties  to  the 
action  and  the  order  of  priority  of  different  liens,  and  det'^r- 
mine  all  issues  raised  by  any  defense  or  counter  claim  in  tho 
action. 

§  8404.  Action  in  a  court  not  of  record.  [Added  1897/ 
to  take  dfed  SepUmibtr  1,  1897.]— If  an  action  to  enforce  a 
mechanic's  lien  against  real  property  is  brought  in  a  court 
not  of  record,  it  shall  be  commenced  by  the  personal  service 
upon  the  owner,  anywhere  within  the  state,  of  a  summons 
and  complaint  verified  in  the  same  manner  as  a  complaint 
in  an  action  in  a  court  of  record.  The  complaint  must  set 
forth  substantiaUy  the  facts  contained  in  the  notice  c  f  lien, 
and  the  substance  of  the  agreement  under  which  the  labor  was 
performed  or  the  materials  were  furnished.  The  form  and 
contents  of  the  summons  shall  be  the  same  as  provided  by 
this  code  for  the  commencement  of  an  action  upon  a  con- 
tract in  such  court.  The  summons  must  be  returnable  not 
less  than  twelve  nor  more  than  twenty  days  after  the  date  of 
the  summons,  or,  if  service  is  made  by  publication,  after  the 
day  of  the  last  publication  of  the  summons.  Service  must 
be  made  at  least  eight  days  before  the  return  day. 
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§8405.    When   pers^Mul   serrice  Mumot    be 

lAdded  1897,  to  take  ffftd  JSepiemJber  1,  1897.]— If  petsoDd 
service  of  the  Bammons  cannot  be  made  upon  a  defendui 
in  an  action  in  a  court  not  of  record,  by  reason  of  his  ab- 
Ben6e  from  the  state,  or  his  concealment  therein,  saoh  acr- 
Tioe  may  be  made  by  leaving  a  copy  thereof  at  bis  last  plaee 
of  residence  and  by  pnbhshing  a  copy  of  the  snmxnons  o&oe 
in  each  of  three  successive  weeks  in  a  newspaper  in  the  eily 
or  oonnty  where  the  property  is  situated. 


§  8406.  Proceedings  on  return  of  summons:  JmdgBWil 
by  def!anlt  [Added  lb97,  to  take  effect  September  i,  1897.]- 
At  the  time  aud  place  specified  in  the  summons  for  the  re- 
turn thereof,  in  a  court  not  of  record,  issue  mnst  bo  joined, 
if  both  parties  appear,  by  the  defendant  filing  with  the 
justice  ayerifled  answer,  containing  a*general  denial  of  each 
allegation  of  the  complaint,  or  a  specific  denial  of  one  or 
more  of  the  material  allegations  thereof ;  or  any  other 
matter  constituting  a  defense  to  the  lien  or  to  the  claim  n^cm 
which  it  is  founded.  If  the  defendant  fail  to  appear  on  the 
return-day,  on  proof  by  affidavit  of  the  service  of  the  sum- 
mons and  complaint,  judgment  may  be  rendered  for  the 
amount  claimed,  with  costs. 

§  8407.  Issue,  how  tried.  [Added  1897,  to  take  ^ed 
September  1,  18^7.  j^lf  issue  is  joined  in  such  action  in  a 
court  not  of  record,  it  must  be  tried  in  the  same  manner  as 
other  issues  in  such  court,  and  judgment  entered  thereon, 
which  shall  be  enforced,  if  for  the  plaintiff,  in  tiie  manner 
provided  in  the  following  section,  if  for  the  defendant,  in 
the  same  manner  as  in  an  action  on  contract  in  saoh  ooort 

'  S  $408.  Executions.  [Added  1897,  to  take  iffed  SepUm- 
ber  1, 1897.]— Execution  may  be  issued  upon  a  judgment 
obtained  in  an  action  to  enforce  a  mechanic's  lien  against 
real  property  in  a  court  not  of  record,  which  shall  direct  the 
officer  to  sell  the  title  and  interest  of  the  owner  in  the 
premises,  upon  which  the  lien  set  forth  in  the  complaint  ex- 
isted at  the  time  of  filing  the  notice  of  lien. 

§  8409.  Appeals  from  judgments  in  courts  not  of 
record.  [AdMt  1897,  to  take  effect  September  1, 1897.1—An 
appeal  may  be  taken  from  such  judgment  rendered  in  a 
court  not  of  record,  according  to  the  provisions  of  this  code 
regulating  appeals  from  judgments  in  actions  on  contract  in 
such  courts. 

§  8410.  Transcripts  of  Judgments  In  courts  not  of 
record.  [Added  1897,  to  take  ^ect  September  1,  1897.]— 
When  a  judgment  is  rendered  in  a  court  not  of  reoord,  the 
justice  or  judge  of  the  court  in  which  it  is  tried,  or  other 
person  authorized  to  furnish  transcript?  of  judgments 
therein,  shall  furnish  the  successful  party  a  transcript 
thereof,  which  he  may^  file  with  the  clerk  of  Uie  county  with 
whom  the  notice  of  lien  is  filed.  The  filing  of  such  tran- 
script has  the  same  effect  as  the  filing  of  a  transcript  of  any 
Other  judgment  rendered  in  such  courts. 
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8411.  Costs luid disbnrsemeiits,  {Addedmi,  io take 
Jftd  Seplembtr  1,  1897.]— If  an  action  is  brought  to  enforce 
a  meohfuiic's  lien  against  real  property  in  a  court  of  record, 
the  costs  and  disbnrBements  shall  rest  in  the  discretion  of 
the  conrt,  and  may  be  awarded  to  the  preyailing  party.  The 
judgment  rendered  in  snch  an  action  shall  include  the 
amount  of  such  costs  and  specify  to  whom  and  by  whom  the 
costs  are  to  be  paid.  If  such  action  is  brought  in  a  court 
not  of  record,  they  shall  be  the  same  as  allowed  in  ciyil 
actions  in  such  ooujrt .  The  expenses  incurred  in  serving  the 
summons  by  publication  may  be  added  to  the  amount  of 
costs  now  allowed  in  such  court. 

§  8412«    Judgment  in  case  of  faUnre  to  estabMsh  lien* 

[Added  1897,  to  take  ^ect  September  1,  1897.]— If  the  lienor 
shall  fail,  for  any  reason,  to  establish  a  yalid  lien  in  an 
action  under  the  provisions  of  this  title,  he  may  recover 
judgment  therein  for  snch  sums  as  are  due  him,  or  which 
he  might  recover  in  an  action  on  a  contract;  against  any 
party  U>  the  action. 

I  8413.  OlTer  to  pay  Into  ooort.  [Added  1897,  to  take 
effect  iieptember  1,  18J7.] — At  any  time  after  an  action  is 
brought  under  the  provisions  of  this  title,  the  owner  may 
make  and  file  with  the  clerk  with  whom  the  notice  of  lien  is 
filed,  if  in  a  court  of  record,  and  if  in  a  court  not  of  record, 
with  the  court,  an  offer  to  pay  into  court  the  sum  of  money 
stated  therein,  and  to  execute  and  deposit  secarities  which 
he  may  describe,  in  discharge  of  the  lien,  and  serve  upon 
the  plaintiff  a  copy  of  such  offer.  If  a  written  acceptance  of 
the  offer  is  filed  with  such  clerk,  or  court,  within  ten  days 
after  its  service,  and  a  copy  of  the  acceptance  is  served 
upon  the  party  making  the  offer,  the  court,  upon  proof  of 
such  offer  and  acceptance,  may  make  an  order,  that  on  de- 
positing with  such  clerk,  or  court,  the  sum  so  offered,  or  the 
securities  described,  the  lien  shall  be  discharged,  and  that 
the  money  or  securities  deposited  shall  take  the  place  of  the 
property  upon  which  the  lien  existed,  and  shftll  be  subject 
to  tiie  lien.  If  the  offer  is  of  money  only,  the  court,  on 
application  and  notice  to  the  plaintiff  may  make  snch  order, 
without  the  acceptance  of  the  offer  by  the  plaintiff.  Money 
or  securities  deposited  upon  the  acceptance  of  an  offer  pur- 
suant to  this  section  Bhall  be  held  by  the  clerk  or  the  court 
until  the  final  determination  of  the  action,  including  an 
appeal. 

§8414.  Preference  oyer  contractors,  [AddedlSd7,totake 
^tct  September  i,  1897.] — When  a  laborer  or  a  material  man 
shall  perform  labor  or  famish  materials  for  an  improvement 
of  reaii  property  for  which  he  is  entitled  to  a  mechanic's  lien, 
the  amount  due  to  him  shall  be  paid  out  of  the  proceeds  of 
the  sale  of  such  propertv  under  any  judgment  rendered 
pursuant  to  this  title,  in  the  order  of  priority  of  his  lien,  be- 
fore any  part  of  such  proceeds  is  paid  to  a  contractor  or 
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sabooDtraotor.  If  several  notioes  of  lien  are  filed  for  the 
same  claim,  as  where  the  contractor  has  filed  a  notice  (^  lieo 
for  the  seryices  of  his  workmen,  and  the  workmen  bare  abo 
filed  notioes  of  lien,  the  judgment  shall  provide  for  bat  ooe 
payment  of  tbe  daim  wmoh  shall  be  paid  to  the  parties  en- 
titled  thereto  in  the  order  of  priority.  Payment  volontariJj 
made  upon  any  claim  filed  as  a  Uen  shall  not  impair  jxr 
di  uiuish  the  lien  of  any  person  except  the  person  to  wlioai 
the  payment  was  made. 

§  8415«  Jndgment  may  direct  deliyerj  of  propertj  Im 
lieu  of  money.  [Addtd  1897,  to  take  effect  SepUmberl,  1897.] 
— If  the  owner  has  agredd  to  deliver  bills,  notes,  seonrities 
or  other  obligations  or  any  other  species  of  property,  in 
payment  of  the  debt  npou  which  the  lien  is  based,  the 
judgment  may  direct  that  such  substitute  be  delivered  or 
deposited  as  the  court  may  direct,  and  the  property  affected 
by  the  lien  cannot  be  sold,  by  virtue  of  such  judgment,  ex- 
cept in  default  of  the  owner  to  so  deliver  or  deposit  within 
the  time  directed  by  the  court. 

1 34 1  ^  Jadraent  for  iTefleiency.  [Added  1897,  /o  take 
ffftd  September  1, 1897  J-r-If  upon  the  sale  of  the  property 
under  judgment  in  a  court  of  record  there  is  a  deficiency  of 
proceeds  to  pay  the  plaintiff's  claim,  judgment  may  be 
docketed  for  the  deficie  cy  against  any  person  liable  there- 
for, who  shall  be  adjudged  to  pay  tbe  same  in  like  manner 
and  with  like  effect.as  in  judgments  for  deficiency  in  fore- 
closure oases. 

§  8417.  Discharge  of  meehauio's  lien,  by  ord^  of 
court.  [Added  1897,  to  take  effect  September  1,  1897.J-A 
mechanic's  lien  on  real  property  may  be  vacated  and  can- 
celled by  an  order  of  a  court  of  record.  Before  snch  order 
shall  be  granted  a  notice  shall  be  served  upon  the  lienor, 
either  personally  or  by  leaving  it  at  hi^  last- known  place  of 
residence,  with  a  person  of  suitable  nge,  with  directions  to 
deliver  it  to  the  l.enor.  Such  notice  shall  require  the  lienor 
to  commence  an  action  to  enforce  the  lien,  within  a  time 
specified  m  the  notice,  not  less  than  thirty  days  from  tbe 
time  of  service,  or  show  cause  at  a  special  t>  rm  of  a  conrt  of 
record,  or  at  a  county  court,  in  a  county  in  which  the 
property  is  situated,  at  a  time  and  place  specified  therein, 
why  the  notice  of  lien  filed  should  not  be  vacated  and  can- 
celled of  record.  Proof  of  such  service  aud  that  the  lienor 
has  not  commenced  the  action  to  foreclose  snch  lien,  as 
directed  in  the  notice,  shall  be  made  by  affidavit,  at  the  time 
of  applying  for  such  order. 

§  S418.  Judgments  in  actions  to  foreclose  liens  on 
account  of  pnblTc  improyements.  [Added  1897,  to  Uike  effect 
September  1,  i897.]  —If,  in  an  action  to  enforce  a  lien  on  ac- 
count of  a  public  improvement,  the  court  finds  that  the  lien 
is  e^tabli8hed,  it  shall  render  judgment  directing  the  mani. 
cipal  corporation  to  pay  over  to  &e  lienors  entitled  thereto 
for  work  done  or  material  furnished  for  such  public  im- 
pr  vement,  and  in  such  order  of  priority  as  the  court  may 
d  St  ermine,  to  the  extent  of  the  sums  tound  due  the  lienors 
i}  oi:i  the  contractors,  so  much  of  the  fun  s  or  mont  y  which 
mi^y  l»o  duo  from  the  state  or  municipal  corporation  to  the 
contractor,  as  will  satisfy  such  liens,  with  interest  and  costs, 
not  exceeding  the  amount  due  to  the  contraotor.^^^^ 
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TITLE  IV. 

Froceeatngs  to  enforce  liens  on  vessels, 

8  8iao.  Enforcement  of  liens  on  I  8431.  Trial   of   jMues  and  ap- 

veasels.  peal. 

8431.  Application  for  warrant.  8483.  Distribution  of  proceeds. 

8422.  Uudertakiog    to    accom-  8433.  Payment  of  uncontested 

]>any  application.  claims. 
8123.  Warrant;  execution  there-  8434.  Court     may  invest  pro- 
of, ceeds ;    distribution   of 

8423.  Order  to  show  cause;  con-  surplus.  ' 

tents;  senrice.  8435.  Application    for    a    dis- 

8424.  Notice  of    service  to  be  charge  of  warrant. 

published  and  served.  8486.  Undertaking    to    aocom- 
8426.  Proceedings  upon  return  pany     application    for 

of  or<  er  to  show  cause.  discharge. 

8426.  Order  of  sale.  8437.  Discharge  of  warrant. 

8427.  Sale  and  proceeds.  84S8.  Action  on  undertaking. 

8428.  Notice  of  the  distribution  8489.  Costs  of  proceediugs. 

of  the  proceeds  of  sale.  8440.  Sheriff  must  return  war- 

8429.  Liens  for  which  no  war-  rant. 

rants  a- e  issued.  8441.  Discharge  of  lien  before 

8480  Contested  claims.  issue  of  warrant. 

§  84 19.  J  ud^ment  in  actions  to  foreclose  a  meclianic's 
lien  on  property  of  a  railroad  corporiition.  [Added  i897, 
to  tahf  ffftd  JSepteiiiber  1,  1«97.]— If  the  lien  la  for  labor  done 
or  materials  lumished  for  a  railroad  corporation,  upon  its 
land,  or  upon  or  for  its  track,  rolling  stock  or  the  appurte- 
nances of  its  railroad,  the  judgment  shall  not  direct  the  sale 
of  any  of  the  real  property  described  in  the  notice  of  the 
lien,  but  when  in  such  case,  a  judgment  is  eutered  and 
docketed  with  the  county  clerk  of  the  county  where  the 
notice  of  lien  is  filed,  or  a  transcript  thereof  is  filed  and 
docketed  in  any  other  county,  it  shall  be  a  lien  upon  the 
real  property  of  the  railroad  corporation,  against  which  it  is 
obtaiued,  to  the  sume  extent,  and  enforcible  in  like  manner 
as  other  judgments  of  courts  of  record  against  such  corpora- 
tion. 

§  3419.*  Enforcement  of  liens  on  vessels.  [Added  1897, 
to  take  ejfect  tkpttmber  1,  lb97.] — Lienti  on  vessels,  created  by 
yirtue  of  article  two  of  the  hen  law,  and  not  based  upon  a 
maritime  contract,  may  be  enforced  as  prescribed  in  this 
title. 

§  8420.  Application  for  warrant  [Added  1897,  to  take 
fffeci  IStptembtr  1, 1897.]— The  lienor  may  make  a  written  ap- 
plication to  a  justice  of  the  supreme  court,  at  chambers,  in 
the  judicial  district  in  which  the  lienor  resides  or  in  a  county 
adjoining  such  district,  for  a  warrant  to  enforce  a  lien  on  a 
yessel  and  to  collect  the  amount  thereof.* 

The  application  shall  specify  : 

1.  By  whom  and  when  such  debt  was  contracted  and  for 
what  vessel ;  and  the  name  and  residence  of  the  owner  of 
the  vessel,  if  known. 

2.  The  items  composing  the  debt  and  the  amount  claimed. 

3.  That  the  debt  iH  justly  due  the  applicant  over  and 
above  all  paym'ents  and  just  deductions. 

*  So  in  original. 
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4.  Any  assignment  or  transfer  of  the  debt   whioh  maj 
have  taken  place  since  it  was  contracted. 

5.  When  and  where  the  notice  of  lien  was  filed. 

The  application  shall  be  yerified  in  the  same  naanner  as  a 
pleading  in  a  court  of  record. 

§8421.  UndertakinirtoaceompaiijapplicalioB*  lAddti 

1897,to  take  effect  beptembtr  1, 1897.] — bach  application  shaU 
be  accompanied  by  an  undertakning  in  the  sum  of  at  leaat  one 
hundred  dollars,  to  be  approved  by  such  iosticeand  filed  ic 
tiie  offii'C  of  the  clerk  of  the  county  wheie  the  notice  cf 
Uen  is  filed,  with  at  least  one  surety,  who  shall  be  a  reodent 
and  freeholder  within  the  state,  to  the  effect  that  if  it  is  finaDj 
Adjudged  that  the  applicant  was  not  entitled  to  the  warraat, 
he  will  pay  all  costs  which  may  be  awarded  againat  him,  not 
exceeding  the  amount  specified  in  the  underteking,  and  an? 
damages  sustained  by  reason  of  the  seizure  of  Uie  Tessd 
under  su^h  warrant,  not  to  exceed  fifty  dollars. 

§  8422.  Warrant ;  execution  tliereof.  lAdded  1897,  to 
take  efeci  September  1, 1897.]— Thereupon,  such  justice  shall 
issue  a  warrant  to  the  sheriff  of  the  county  where  Buoh  yes- 
sel  may  be,  (>r,  generally  to  the  sheriff  of  any  county,  speci- 
fying the  amount  of  the  claim,  and  the  names  of  the  persons 
making  the  claim  and  commanding  him  to  seize  and  safely 
keep  such  ship  or  yessel,  her  tackle,  apparel  and  furniture, 
to  satisfy  such  claim,  if  established  to  be  a  lien  upon  the 
yessel  according  to  law,  and  within  ten  days  after  the  seizure 
to  make  return  of  his  proceedingn  under  the  warrant  to  such 
justice.  The  sheriff  shall  forthwith  execute  such  warrant, 
and.keep  the  yessel,  her  tackle,  apparel  and  fumitnre  to  be 
disposed  of  according  to  law.  In  his  return  the  Rheriff  shafl 
stale  also  whether  he  has  seized  such  yessel  by  yirtue  of  any 
other  warrant,  and  if  so,  in  whose  behalf  and  for  whiit  sum 
such  warr«int  was  issued  and  the  time  of  its  receipt  by  him. 

§8423.    Order  to   show  cause;  contents:   gerriee. 

[Added  1897,  to  take  ^ffed  September  1, 1897.]— At  the  time 
of  issuing  such  wnrrant  the  justice  sh  11  grant  an  order  to 
show  cause,  why  the  yessel  seized  by  yirtue  of  *■  uch  warrant 
should  not  be  sold  to  satisfy  the  lien  specified  in  the  ap- 

Slioation.  Such  order  shall  be  returnable  not  less  than  eight 
Hjs  after  the  service  thereof,  as  required  in  this  section, 
before  the  justice  and  at  the  time  and  place  mentioned 
therein.  It  shall  be  directed  to  the  master  or  other  person 
in  charge  of  the  yessel  seized  and  to  the  owner  and  con- 
si^ee  thereof,  if  known.  A  copy  of  such  order  and  the  ap. 
.  plication  for  the  warrant  shall  be  served  personally  upon 
the  master  or  other  person  in  charge  of  such  yessel  at  the 
time  of 'the  execution  of  such  warrant ;  i.nd  personally  upon 
tbe  owner  and  consignee  of  such  vessel  if  a  resident  of  the 
stats,  or  if  not  a  resident  of  the  state,  by  mail  addressed  to 
f»uch  owner  or  consignee  at  his  last  known  place  of  resi- 
dence, within  ten  days  after  the  execution  of  such  warrant. 
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S  8424.  NoUee  of  seirice  to  be  pnblinhed  an  I  seired. 

I  Added  1897,  to  takr  ffftd  JSepUmber  1,  1897.]— Within  three 
aajB  aCter  the  issue  of  the  warrant,  the  apphcant  shall  cause 
a  notice  to  be  published  once  in  each  week  for  two  con- 
secutive weeks,  in  a  newspaper  publishcl  in  the  county 
where  the  vessel  was  seized,  stating  the  issuance  of  the  war- 
rant,  the  date  thereof,  the  amonnt  of  the  claim  spe*  ified 
therein,  the  name  of  the  applicant,  and  the  time  und  place 
of  the  ^return  of  the  order  to  show  cause  granted  ns  pre- 
qoribed  in  this  title.  If  the  vessel  seized  is  used  to  navigate 
any  of  the  canals  or  lakes  of  the  state,  a  copy  of  such  notice 
shall  be  served  personally,  or  by  mail,  within  ten  days  after 
the  first  publication,  upon  all  persoos  who  have  tiled  claims 
or  liens  against  such  vessel,  by  mortgage  or  otherwise  in  the 
office  of  the  comptroller  of  the  state. 

§  8425.  Proceedingrs  upon  retnm  of  order  to  show 
cause.  [Added  X897,  to  take  effect  tiepUmber  I,  1897  ]— At  the 
time  and  place  mentioned  in  the  order  to  show  cause,  the 
master  or  other  person  in  charge  of  such  Tessel,  the  owner 
or  consignee  thereof  or  any  oiher  person  interested  therein, 
may  apply  and  contest  the  claim  of  the  lienor  as  contained 
in  the  application  for  a  warrant,  by  filing  with  the  justice 
an  affidavit  controverting  any  muterinl  allegation  contained 
in  tbe  notice  of  li^n  or  the  application  of  the  lienor.  The 
issue  so  raised  shall  be  tried  as  are  other  issues  in  a  court  of 
record,  without  a  jury,  before  the  justice  granting  the  order 
at  a  time  to  be  flzevi  by  him,  or  they  may  be  referred  by  him 
to  a  referee,  to  be  heard  and  determined. 

§  8(26.  Order  of  sale.  [Added  1897,  to  take  effect  Sep- 
Umbtr  1,  1897:] — An  order  may  be  made  by  the  justice  be- 
fore whom  the  order  to  show  cause  was  returnable,  for  the 
sale  of  the  vessel,  h6r  tackle,  apparel  and  furniture  in  the 
following  cases : 

1.  In  case  the  master,  owner,  consignee  or  other  person 
interested  in  the  vessel  does  not  appear  upon  the  return  day 
and  contest  the  claim  of  the  lienor,  and  proof  is  made  of 
the  service  of  the  order  to  show  cause  and  the  application 
and  of  the  publication  of  the  notice  and  the  service  thereof, 
as  required  in  this  title,  and  due  proof  is  made  of  the  valid- 
ity and  amount  of  such  claim  ; 

2.  In  case  a  trial  is  had  of  the  issues  raised,  and  it  is  de- 
termined that  the  lien  is  valid  and  the  amount  claimed  by 
the  lienor  or  some  part  thereof  is  due. 

Such  order  shall  direct  the  sheriff  who  seized  the  vessel  to 
sell  the  same  and  her  tackle,  npparei  and  furniture,  to  satisfy 
the  liens  established  on  the  hearing,  and  pay  the  costs  and 
expenses  necessarily  incurred  in  the  proceedings  as  pre- 
scribed in  this  title.  The  rights  of  mortagees  whose  mort- 
gages have  been  filed  accor£ng  to  law,  prior  to  the  filing 
of  the  notice  of  lien,  on  account  of  which  the  order  of  sale 
is  granted,  shall  not  be  affected  by  the  sale  of  such  vessel 
parsuant  to  such  order. 
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§  8427.    Sale  and  proceeds.     [Added,  1897.  io  iakt  tf^ 

September  1,  ld97.] — Within  ten  days  after  the  receipt  of  t^ 
order  of  sale,  the  sheriff,  unless  the  order  be  sooner  Tacattj 
or  theli  n  discharged,  shall  sell  the  yessel  seized,  hertaeik, 
apparel  and  fornitare,  npon  notice,  and  in  the  manner  j» 
scribed  by  law  for  the  sale  of  personal  property  npon  execu* 
tion  issned  ont  of  a  court  of  record.  He  ehall  make  aretan 
to  the  justice  granting  the  order,  of  his  proceedings  ther^ 
tinder,  and  shall,  after  deducting  his  fees  and  expenses  m 
seizing,  preserving,  watching  and  selling  the  TesscJ,  pay  izt- 
to  court  the  remaining  proceeds  of  the  sale. 

J  I  8438.  Notice  of  the  distribntioa  of  the  pr^eeedi  it 
e.  [Added  1897,  to  take  effect  bepitmber  1,  1897. ]~1^ 
justice  granting  the  order  of  sale,  upon  receiving  such  pro- 
ceeds, shall  order  a  notice  to  be  published  once  a  week  far 
three  successive  weeks  in  the  same  news,  aper  in  which  t^ 
notice  of  seizure  was  published,  requiring  all  persons  bav  ng 
liens  upon  the  vessel  under  article  two  of  the  lien  law,  and 
the  master,  owner,  agent  or  consignee  thereof,  and  all  other 
persons  interested  therein,  to  appear  before  hiin,  or  are  ere« 
appointed  by  him,  at  the  time  and  place  specifl'  d  in  sudt 
notice,  not  less  than  thirty  nor  more  than  forty  days  from 
the  first  publication  thereof,  to  attend  a  distribntion  of  sucb 
proceed'}.  Such  justice  may  appoint  a  referee  to  make  suck 
distribution. 

§  8429.    Liens  for  Tf hich  no  Tf arrants   are  Issoed. 

[Added  1897,  io  take  gfeci  September  1,  1897.]— A  person  who 
has  a  lien  under  article  two  of  the  lien  law,  against  the  vts- 
sel  so  sold,  i\nd  has  made  no  application  for  a  wamiU 
thereon,  may  present  to  and  file  with  the  justice  or  referee 
at  the  time  and  place  specified  in  ihe  notice  of  distribntioB 
of  such  proceeds,  a  verified  statement  of  the  facts  and  al- 
legations required  to  be  stated  in  the  application  for  a  war- 
rant And  thereupon  such  lien  shall  be  determined,  with 
the  same  effect  as  if  a  warrant  had  been  issued  to  enforce 
such  lien. 

§  8430.  Contested  claims.  [Added  1897,  io  take  ^ed 
September  1,  1897.] — The  master,  owner,  agent  or  consignee 
of  the  vessel,  or  any  person  having  an  interest  in  the  pro. 
ceeds  before  final  distribution  thereof,  may  contest  any 
claim  made  against  the  vessel  or  its  proceeds,  by  filing  with 
such  justice  a  written  answer,  verified  as  a  pleading  in  a 
court  of  record,  designating  the  claims  contested  and  con- 
troverting any  material  allegation  of  the  notice  of  lien,  ap- 
plication for  a  warrant  or  statement  of  lien,  and  setting  up 
any  other  matter  in  d  ef  ense  thereto.  A  copy  of  snoh  answer 
{(hall  be  served  within  five  days  from  such  filing,  upon  the 
perFon  whose  claim  is  contested,  or  his  attorney. 

If  the  answer  does  not  contain  any  matter  of  defense  to 
the  cl  dm,  it  may  be  stricken  out  on  motion  of  any  person 
who  has  filed  a  notice  of  lien  against  the  yesael. 
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§  a4Sl.  Trial  of  issnes  and  apiteaL  [Added  1897,  to 
take  effect  September  1,  1897.] — The  issueB  raised  1>y  aDysuch 
answer  shall  be  tried  in  the  snme  manner  as  issnes  are  tried 
in  a  oonrt  of  record  without  a  jnry,  before  such  justice  at 
a  time  iind  place  to  be  fixed  by  him,  or  they  may  be  referred 
by  such  justice  to  a  referee,  to  hear  and  determine.  An  ap- 
peal may  be  taken  from  the  decision  of  such  Justice  or 
referee  as  in  a  civil  action  in  a  court  of  record.  On  snoh 
appeal  the  decision  upon  the  law  and  the  facts,  may  be  re- 
versed, modified  or  a  new  trial  ordered.  Costs,  upon  appeal, 
shall  be  allowed,  as  in  the  esse  ofan  appeal  from  a  judgment  in 
a  court  of  record,  and  judgment  may  be  rendered  therefor. 

§  8432.  Distribntioii  of  proceeds.  [Added  1897,  to  take 
effect  September  1,  1897.]  —Upon  the  determination  of  all  th« 
claims  presented,  the  justice  or  referee  shall  make  an  order 
of  distribution  of  the  proceeds.  The  order  shnll  direct  the 
payment  of  the  claims  found  to  be  subsisting  liens  upon 
such  vessel  or  proceeds,  with  all  costs,  expenses  and  allow- 
ances, in  the  order  of  the  priority  of  filing  the  notices  of  sneh 
liens,  as  provided  in  article  two  of  the  lien  law.  Such  costs, 
expeases  and  allowances  shall  be  in  the  discretion  of  the 
justice,  except  as  otherwise  provided  in  this  title. 

§  843 -^  Payment  of  uncontested  claims.  [Added  1897, 
to  take  effect  September,  1,  1897.]— Any  uncontested  claims, 
entitled  to  priority  of  payment  over  the  claims  which  are 
contested,  shall,  on  motion  of  the  parties  intereste  \  be  paid 
with  costs,  in  the  order  of  their  respective  priorities,  without 
awaiting  the  determination  of  such  contest.  If  at  any  time 
it  is  made  to  appear  that  after  the  payment  of  all  prior  un- 
contested claims  and  their  respective  costs,  and  after  de- 
ducting an  amount  sufficient  to  pay  all  prior  contested 
claims  and  costs,  that  there  remains  a  surplus  of  proceeds 
applicable  to  the  payment  of  any  subsequent  uncontested 
claims  such  claims  may  on  notice  to  all  the  parties  in- 
terested be  paid  out  of  the  surplus  with  costs,  without 
awaiting  the  determination  of  such  contest. 

I  8484.  Distribution  of  surplus*  [Added  1897,  to  take 
^ect  September  1,  1897.J— Jf  upon  payment  of  all  claims 
established  as  liens  against  the  vessel  from  the  proceeds  of 
its  sale,  a  surplus  remains,  it  may  be  distributed  by  the 
oonrt  to  the  persons  entitled  thereto,  after  a  hearingandthe 
publication  of  a  notice  by  the  applicants  for  the  same  time 
and  in  the  same  manner  as  the  notice  of  seizure  is  required 
by  this  titie  to  be  published.  Such  notice  shidl  specify  the 
amount  of  the  surplus  proceeds,  the  names  of  the  persons 
applying  therefor,  the  name  of  the  vessel  from  the  sale  of 
which  the  same  arose,  the  date  of  the  sale  and  the  time  and 
place  when  the  hearing  will  be  held  and  the  distribu-ion  of 
the  surplus  made. 

§8485.    Application  for  a  discharge   of  Tfarrant. 

[Added  1897,  to  take  effect  September  1,  1897.]— The  owner, 
ponsi^ee,  agent  or  m^ter  of  any  vessel  ao  seized,  or  an^ 
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person  interested  therein,  may  at  any  time  before  the  sale  of 
the  yessel  under  this  title,  apply  in  person  or  by  attorney  to 
the  lastice  issniog  the  warrant,  on  at  least  one  day's  notiei 
to  the  lienor  or  his  attorney,  for  an  order  discharging  tht 
same  on  giviog  an  nodertaking  therefor.  Such  notioe  Hhall 
specify  the  names,  places  of  residence  and  plaoes  of  huniniwi 
of  the  proposed  soreties  upon  snoh  undertaking. 

§  84S6.  Undertakittgr  to  aceompany  aMlleaUon  fer 
diseharge.  [Added  1897.  to  take  effecl  aeptember  1,  1897.]- 
The  application  shall  be  accompanied  by  an  undertaking  to 
the  lienor  executed  by  at  least  two  sureties  in  a  sum  at  least 
twice  the  amount  specified  in  the  warraot^  to  the  effect  that 
the  person  making  the  application  tor  the  discharge  of  the 
▼essel  will  pay  the  amount  of  aU  claims  and  demands  wfaicb 
shall  be  established  to  be  due  to  the  person  in  whose  bebali 
t  le  warrant  was  issued,  and  to  have  been  a  subsisting  lien 
on  the  vessel  at  the  time  of  its  issue.  The  undertaking  when 
found  sufficient,  mast  be  approyed  by  the  justice  to  whom 
the  application  is  made  as  to  the  sufficiency  of  the  sureties, 
and  tne  lienor  may  examine  the  sureties  as  to  the:r  suffi- 
ciency at  such  time  and  places  as  may  be  fixed  by  such 
justice. 

§8487.  Discharge  of  Tf arrant.  [Added  1897,  to  take 
effect  September  1, 1897.]  -When  such  undertaking  shall  hsTe 
been  executed,  approved  and  delivered  to  the  h'enor  and  the 
taxed  fees  of  the  sheriff  upon  the  sdzure  and  detention  of 
the  vessel  have  been  paid,  the  justice  shall  make  an  order 
discharging  the  warrant,  and  no  farther  proceedings  against 
the  vessel  seized  shall  be  had  under  this  article  founded 
upon  any  demand  secured  by  such  undertaking. 

§  8488.  Action  on  widertMng.--[Added  1897.  to  take 
iffed  St]pAember  1,  1897.]— The  undertaking  may  be  prose- 
cuted by  action  in  any  court  haying  jurisdiction  thereof,  at 
any  time  within  three  months  after  its  delivery,  but  not 
afterward.  If,  in  such  action  it  is  found  that  any  sum  is 
dae  the  plaintiff  which  was  a  subsisting  lien  upon  the  yessel 
at  the  time  the  notice  oflien  was  filed,  the  plaintiff  shall  haye 
judgment  for  the  recoyery  of  the  same  with  the  costs  and 
disborsements  of  the  action  and  the  costs  of  the  proceedings 
for  the  seizing  of  the  yessel  and  shall  haye  execution  there- 
for.  If  it  is  found  in  such  action  that  no  snch  lien  existed, 
judgment  shall  be  rendered  against  the  plaintiff  for  the  costs 
aad  disbursements  of  the  action  and  the  costs  of  the  pro- 
ceedings!, indnding  the  amount  paid  the  sheriff  in  the  dis- 
charge of  the  yessel  from  the  warrant. 

§8489.  Costs  of  proceedings.  [Added  1S97,  to  take rffed 
Septemb'  r  1,  1897.]  —The  costs  of  the  proceedings  in  addition 
to  the  disbursements  shaU  be  :  For  filing  noti^^e  oflien,  two 
dollars.  For  applying  for  and  procuring  a  warrant  if  the 
lien  is  fifty  dolbtrs  or  under,  ten  dollars ;  if  the  lien  exceeds 
&ttj  dollars  and  is  not  more  than  two  hundred  and  fifty 
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dollais,  twenty  dollars ;  if  the  lien  exceeds  two  hnndrtd 
and  fifty  dollars,  and  is  not  more  than  one  thousand  dollars, 
thirty  doUard  ;  if  the  lien  exceeds  one  thousand  dollars,  forty 
dollars.  For  atteoding  proceedings  upon  the  cischarge  of 
the  warrant  on  the  execution  of  an  undertaking,  ten  dollars. 
The  sheriff  shall  be  entitled  in  any  such  proceedings  to 
tlie  following  fees  and  expenses  :  For  serving  warrant,  one 
dollar.  For  return  of  the  same,  one  dollar.  The  necessary 
sums  paid  by  him  for  the  expense  of  keeping  the  yessel  in 
custody,  not  exceeding  two  dollars  and  fifty  cents  for  each 
day.  The  sheriff  shall  not  reeeive  any  other  or  greater  sums 
for  any  service  rendered  by  him  in  any  proceeding  under 
this  title,  nor  shall  he  be  allowed  e  ^pense  of  custody  of  the 
vessel  upon  more  than  one  warrant  at  the  same  time.  All 
costs,  disbursements  and  fees  shall  be  verified  by  affidavit 
and  adjusted  by  the  justices  issuing  the  warrant. 

§  8440.  Sheriff  must  return  warrAiit.  [Added  1897,  io 
take  effect  September  1,  i897.]— A  sheriff  ^o  Whom  a  warrant 
may  have  been  delivered  pursuant  to  the  provisions  of  this 
title,  may  be  compelled  by  an  order  made  by  th^  justice 
issuing  it,  to  return  such  warrant  with  his  proceedings 
thereon  and  pay  over  moneys  in  his  hands,  and  to  t4ke  any 
necessary  steps  for  the  safety  of  the  vessel,  pursuant  to  any 
order  for  that  purpose.  Obedience  to  such  order  m&V  be  en- 
forced by  attachment  against  the  sheriff  on  the  application 
of  any  person  interested  therein. 

},  8441.     Discharge  of  lipn  before  issue  of  warrant. 

{Added  1897,  to  take  effect  September,  1,  1897.]--When  any 
notice  of  li-n  shall  have  been  filed  nnder  this  article -and  no 
warrant  has  been  issued  to  enforce  the  same,  any  person  in- 
terested in  the  vessel,  may  apply  to  any  justice  of  the 
supr.-me  court  for  leave  to  discharge  the  lien  upon  giving  an 
undert  iking  therefor  to  the  lienor.  The  application  shall 
be  in  writing,  and  shall  stule  the  amount  of  ihe  lien  claimed 
and  the  grounds  of  the  defense  thereto,  and  the  names  of 
the  persons  {)ropo8ed  as  sureties  oo  such  undertaking,  with 
their  respective  residences  and  places  of  business.  Upon 
presenting  such  application  with  proof  that  a  copy  thereof, 
with  at  least  five  days'  notii  e  of  the  time  and  place  of  pre- 
senting the  same,  has  been  served  upon  the  lienor,  such 
justice  may,  if  no  just  cause  be  shown  in  opposition  thereto, 
authorize  the  execution  of  such  undertaking,  which  shall  be 
to  the  same  effect  as  an  undertaking  required  in  this  article 
upon  the  application  to  discharge  a  warrant,  and  an  action 
may  be  brought  thereon  in  like  manner.  At  the  time  of  the 
presentation  of  such  application  the  sureties  proposed  in 
such  undertakin(iC  shall  justify  before  such  justice.  When 
Bucb  nndertalnng  has  been  executed  aod  approved  by 
such  justice  and  delivered  to  the  lienor,  the  j  ustice  shall 
direct  the  clerk  with  whom  the  notice  of  lien  is  filed  to 
mark  the  same  as  discharged,  and  it  shall  cease  to  be  lien 
upon  such  vessel. 
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Note  to  g  SUl.  The  foregoing  proTlsionfl  are  added  by  Tirte*  ef 
Ch.  419,  Laws  of  1897.  S|  8,  4  and  6  of  said  act  proride  aa  follovi 
I  3.  The  laws  enumerated  in  the  schedule  hereto  annexed  are  repcalf^ 
Such  reneal  shall  not  revive  a  law  repealed  by  any  law  hereby  rep«Uc4. 
but  shall  include  all  laws  amendatory  ot  the  laws  hereby  n-peaied. 

84.  The  repeal  of  a  law  or  any  part  of  it.  specified  in  the  munaaA 
achedule,  shall  not  aifeot  or  impair  any  act  done  or  right  accroinc,  sc- 
orned or  acquired  under  or  by  virtue  of  the  laws  so  repealed*  bat  t^ 
same  may  be  asserted,  enforced  or  prosecuted  as  fully  and  to  tke  sa^ 
extent  as  if  such  laws  had  not  been  repealed.  And  all  actions  and  prc- 
oeedings  commenced  under  or  by  virtue  of  any  provision  of  a  lav. 
so  repealed,  and  pending  immediately  prior  to  the  Uking  efleet  of 
this  act,  may  be  prosecuted  and  defended  to  final  effect  in  tbe  y** 
manner  as  they  might  if  such  provisions  were  not  repeaied 

I  6  This  act  shall  take  effect  September  first,  eighteen  hundred  sad 
ninety-seven. 

SCHEDULE  OF  LAWS  REPEALED, 
Laws  of   Chapter.  Sections.  Subject. 

▼•ssels. 
1862 ...    482 .. .    All  except  |§  1,    Eof orcement  of  liens  on 
2.  3,  27,  33. 

1863...     422...     1 Amends  L.  1862,  ch.  481 

§7.  -»  - 

1875...    392...    3,4 Enforcement  of  me<di*ii- 

ics'  liens  on  railroad. 
1878...    315...     6,7,8,9,10,11,    Enforcement      of      me- 
1-2 ohanios'  liens  on  ac- 
count of    public  is- 
proyement. 
1873...     834...     2 Amends  L.  1862,  oh.  «2 

§». 
1880 ...    440 .. .    5, 6, 7,  8,  9, 10. .    Enforcement  of  Hens  oa 

oil  wells. 
1885 ...    342 .. .    All  except  |§  1,     Enforcement  of  mechan- 
2»3,  4,    5,  6,        ics' liens  on  real  prop- 
24,26.  erty.  ^    ^ 

1891 ...     255. .  r   6.  7,  8,  9 Amends  L,  1878  ch.  815. 

1892 ...     629 .. .     6,  7,  8,  9 Amends  L.  1878,'  oh.  815. 

1895...     673...     AU Amends  L.  1885,  ch. 342. 

§  20. 
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proceeoings  upon  titinef er  of  interest,  or  devolution  of  liability 760 

id.:  when  sole  party  dies  and  action  snrriTes 757 

id. ;  when  one  of  several  parties  dies 758 

id. ;  when  part  of  cause  of  action  soryives 759, 760 

when  coort  may  order  action  abated 761 

special  cases  excepted 768 

death  of  party  after  Terdict,  etc 768 

action  for  a  wrong  not  to  abate  after  Terdict,  etc 764 

no  verdict,  etc.,  can  be  taken  after  a  party^B  death 766 

death,  etc.,  of  public  officer  or  trustee 766 

ejectment  suit,  abatement  in 1581 

replevin  action,  abatement  and  revival  of 1786 

abatement  not  effected  by  death  of  executor  or  administrator IftIS 

proceeding  to  change  name  does  not  effect  abatement £417 

Abb  RK  VI ATIOKS— 

authorized 81 

Absbnob^ 

designation  of  person  to  serve  summons  upon,  during 490 

presumption  of  death  arising  from,  coutiniMd 841 

Absentbb- 

temporary  administration  upon  estate  of 8668, 8678 

.fl:uardlan  for  al>8ent  infant  defendant 478 

AB9TBA0T  GOMFAlfiBS— 

•earches  made  by,  when  taxable  as  disbursements «. 8266 

AccouecT— 

how  pleaded;  bin  of  i>articalars 58] 

A  OCOBlfTING — 

by  committee  of  incompetent  person  to  be  filed  annually. 8848 

Accounting  in  Surrooatb's  Court— 

decree  on  ju(!lcial  settlement,  what  to  contain 8551 

costs  upon  i.ccoDiitiiigs 8561 

additional  allowance 8563 

compelling  aooounting  from  party  whose  letters  have  been  revoked....  2605 
deceased  executor,  administrator,  guardian  or  testamentary  tmstee;  ac- 
counting by    executor  of 2606 

accounting  on  application  of  execntor  or  administrator  for  revocation  of 

letters 268»,2rOG 

intermediate  account  defined 2514 

judicial'settlemeiit  defined  2614 

testamentary  tmstee;  accounting  by 2)'02,  2811 

guardian;  when  ward  or  successor  may  require  accounting  in  case   of 

revoked  letters 2837 

guardian;  accountings  by  in  general 2842, 28*'0 

"           "                     te8tam«>ntary  guardian 2865 

petition  to  compel  payment  of  debt  or  legacy;  hearing;  decree 2722 

decree  for  p^ment  of  debt  or  l<>fraoy  on  giving  security 27'^3 

proceedings  for  neglect  to  set  apart  exempt  property 2724 

intermediate  accounting 2725 

judicial  settlement  of  tccount:  when  may  be  required 2726 

citation:  order  to  account  and  proceedings  thereon 2727 

executor's    petition  for  judicial   settlement,   citation   and  bearing. .. .  2728 

affidavit  to  account;  vouchers;  examination  of  accounting  party 2729 

commissionsof  executor  or  administrator 2730 

determination  of  cUims  by  surrogate;  suspension  of  statute  of  limita- 
tions   27n 

distribution;   order  of 2732 

advancements .*•....... •••••••• 9733 

married  women;  estate  of ••••••  9784 
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effect  of  Jndicial  eettlement  of  aeooant C7lt 

decree  for  payment  and  difitribntion ST4I 

id.;  when  speciiic  property  may  be  deliyezed 9744 

id.;  when  money  may  De  retained 276 

id.;  shareof  inrant S«I6 

legacy,  etc.,  to  unknown  person  to  be  paid  into  State  trearary 2747 

wneolegacy,  etc.,  tobepaidtoconntytreaBorer 27ti 

A0KN0WLEJ>aMENT8— 

Jnstices  of  city  coort  of  New  York,  may  take SE 

to  take  action  out  of  fitatuce  of  limitations  05 

of  deed;  wbcn  entitled  to  be  received  in  evidence 9K 


proof:  when  may  be  rebutted . 
what  instrument  n: 


t  may  be  acluiowledged  and  thereupon  read  in  evidence. . .  ST 

fees  for  acknowledgments SflB 

Action^ 

defined SR9 

refers  in  code  to  civil  action. 8M 

division  into  civil  and  criminal /. 06 

criminal  action  defined SOS 

civUaction            "      8137 

Sarties  to  civil  action  defined 8S8S 

istinction  between  action  at  law  and  in  equitv  abolished 8189 

not  discontinued  by  vacancy  or  change  in  judge S 

id.;. by  adjournment  orfaiJure  to  hold  court 4i 

time  to  commence  cannot  be  extended 9S4 

preference  of  on  calendar Wi 

when  deemed  commenced aOB-l0r 

by  all  united  in  interest ;  418 

severance  of  action .^ 611 

when  counterclaim  deemed  an  action  for  trial  of  isflnes f  ;4 

place  of  trial 98M51 

snbmission  of  controversy  without  action 1279-lfBI 

civil  and  criminal  actions  not  merged 1889 

transferee  of  cause  of  action,  suit  oy , , , ,  *  • im 

abatement,  see  Abatement  or  Action. 

AOXIOM  FOB  FBBSOMAIi  lNJURIB» 

testimony  of  hospital  physician  or  surgeon  may  be  taken  before  referee.  898 

Aotion  to  Recovxb  Chattbi^— 
See  Replevin. 

Additional  Allowance—  

to  executor  on  accountings  in  surrogate's  court 2583 

on  sale  of  real  estate 2S6S 

to  plaintiff  in  foreclosure  and  other  actions SSoi 

to  either  party  in  difiicult  cases 8CS 

limit  of  allowances 8SS4 

how  computed. ,  88Bt 

Additional  Costs—  

do  not  follow  additional  or  increased  damages t8S7 

Additional  Costs  in  Justices'  Coubts 807f 

in  city  of  Brooklyn Sliea^SUf) 

Additional  Pabtibb— 

when  court  may  direct  bringing  In 4S9 

Adjoubnxents  Oeneballt 84-45 

costs  upon SS5 

See  Coubts.  

Adjoubnment  iw  Justices'  Coubts 296(^2968,208 

costs  upon  in  justices' courts  in  Brooklyn 8138 

Admin  iSTBATioN— 

'* letters  of  administration'*  defined  with  reference  to  chapter  on  snr- 

roeate's  courts 2514 

with  will  annexed 

grant  of  letters 

Bee  also  AooouNTiKGs  £n  Surbogatbs' Coubts  ;  Lbttebs  of  Ai>ministba«* 

TIOM,  SUBBO«ATES'  COUBTS. 
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jf  DllUilBTBATOB'—  BXCTIOH0 

execution  againat  property  In  handa  of 1871 

M:tion  by  or  againi»^  executor  or  admiuiatrator 1814-1886 

'>a*.*l  of,  before  iaanance  of  letters 2504 

deposit  of  secnritiee  to  reduce  penalty  of  bond 2£M 

when  decree  directing  payment  to  creditor,  etc. ;  evidence  of  aseets 2564 

liabiltty  of,  for  money  or  property  received 2R98 

removal  of,  for  failure  to  give  new  bond 2599 

•nrroeate  may  direct  cuatMly  or  deposit  of  money  on  dlBagreement  of  co- 

admlnietrator 2602 

nccounting  by  eucceasor-of  deceased ',  2606 

action  upon  bond  of,  upon  return  of  execution 2607 

succeaaor  may  prosecute  oiflcial  bond 2606 

action  on  official  bond  when  no  ancceseor  appointed 2609 

Uabilty  of  person  nnanthorized  to  act  as 2706 

proceedings  to  discover  property  withheld 2707 

"         order;  service  of  citation;  officers  who  may  act 

in  snrrogatH's  absence 2708 

••         examinaticn  snddeoree 270j 

'•         security  to  prevent  decree 2710 

•*         warrant  to  aeize  property 2710 

invAatory ;  appointment  of  appraisers  and  appraisal 2711 

•'          assets:  what  to  be  deemed 2712 

••          exemption  for  widow  and  children 271* 

••          contents  of  inventory 2714 

••          retnmof 2715 

"          return  of,  how  compelled 2716 

■ale  of  personal  property 2717 

debts;  ascertainment  of 2718 

«•      pavment 2721 

••      petition  to  compel  payment 27*i2 

••      decree  for  payment  on  giving  security 2723 

exempt  property:  proceeditigs  for  neglect  to  set  apart 2724 

commissions  of  ..  273« 

oiaims  for  or  against  may  be  det  rmined  upon  accoui.tiug 1^739 

effect  of  statute  of  limitations  upon  claims  of 2740 

may  sue  in  J  u/^tices' courts 2863 

See  aJso  Execvtor, 

kDMISnOV  OF  GBNTTIHEinBSS  OF  PaPKR— 

when  may  be  demanded.    Refusal 786 

Ao  Quod  Daiiwuji— 

writ  of  assessment  of  damages  substituted  for 1991 

Adui-tkby— 

See  DivoROB. 
Advancements  by  Deckdewt 2738 

ADVKRKE    POS8E88TOIC— -  I 

See  LiiUTATioM  of  Actiom, 
Ad  VKBTis  wo— 

noilceof  sale  in  actions  affecting  real  property........*^  1678 

foreclosure  of  mortgage  by 2387,2409 

disbursements  allowed  for  publication 8317 

forolaims  against  decedent 2718 

Affidavit— 

defined 8848 

dleregard  of  defects  in 728 

of  pnnler  or  publisher  ;  when  may  be  read  In  evidence 926 

ex  parte,  when  evidence  in  justices'  courts 8004 

AlTlBJIATlONS— 

Bee  Oaths  and  Affirm atioks. 

AOB— 

judge  of  court  of  record  to  ille  certificate  of 64 

AaKi>  and  Infikm  Witness— 

testimony  of,  see  Deposition 

**  how  taken  in  burrogate's  courts 2689,  2540 

Ao»KT— 

return  by,  of  commission 904 

*•       whore  agent  sick  or  dead 906 

when  make  affidavit  for  replevin 1718 

See  also  Vbrifxoation. 
Almast  Coumtt— 

J«U  liberties  for 145 

Ai3Airr ;  Jxrsricxi*  CoTmrt  of 8807-«M4,  f**~  ••*** 


It  index 

Albaitt  Lav  School^  ^xraam 

exeaptioiui  in  favor  of  gndnatee  of .,.  ,    ....      :e 

Alien— 

not  entitled  to  jury  compoeed  partly  of  aliens vm 

Alimony— 

in  divorce  and  separation T7* 

hnsband  may  be  re<mired  to  s^ye  aecorlty  for 17?! 

eeqaestration  on  f auure  to  give 177! 

payment  enforceable  by  contempt  proceedings ITU 

Allowances— 

how  compnted *. 9sm 

additional  to  plaintiif  in  foreclosure  and  other  actions tsst 

*♦        to  either  party  In  difficult  cases mi 

limit  of  allowances 9BU 

Allowance  in  Surbooatk's  Court— 

to  executor,  etc.,  on  accountings fiQ 

on  sale  of  real  estate Sfi 

Amendment— 

after  decision  of  demurrer ^ 

of  course 5C 

amended  pleading  to  be  served  ;  answer  thereto 543 

by  the  court  at  any  stage 7S3 

relief  against  judgment,  etc.,  within  what  time T^4 

amendment  of  returns  by  officers,  etc TX 

lost  paners  ;  how  supplied TV 

order  of  court ;  when  necessary  to  amend Tff 

disregard  of  defects  in  affidavits » T* 

undertakings,  etc. ;  when  sufficient 79 

id.;  amendfiig defects  in 7» 

to  perfect  appeal 1» 

Amendment  in  Justices*  Courts 29t4,  J^ 

Ancill iRT  Letters ft&H  fTiE 

testamentary  dispositions :  what  law  governs aSH 

ancillary  letters  upon  foreign  probate SSK 

id.;  upon  foreign  grant  of  administration SaW 

to  whom  ancillary  letters  granted. Wf 

r  etition  ;  citation WH 

nearing  ;  security MB 

persons  acting  under  ancillary  letters  must  tranemit  assets 2901 

id. ;  when  they  may  be  directed  to  pay,  etc.,  without  transmission. TTSl 

id.;  general  powers  and  duties 8nb 

recoraing  wills  proved  in  other  states,  etc filB 

papers  recorded,  etc.;  how  authenticated a 9M 

of  guardianship 2388-9941 

Akixal  Btratimo  Upon  Hiohwat  ;  Action  ob  Special  pBocBBnnro  Rkla> 

TiVE  TO 3088-1115 

action  against  person  suffering  animals  to  stray ftft 

penalties  to  be  recovered ns 

certain  officers  to  seize  animals  straying SM 

when  private  person  may  seize  such  animals 108^ 

officer  or  person  seizing  to  present  petition. aOM 

precept  thereupon WS 

id.;  howservea.' 8N8 

proof  of  service  of  precept 8W 

answer ;  trial JtW 

decision  in  favor  of  petitioner ;  warrant  to  sell ;  execution  thereof Ml 

application  of  proceeds  of  sale 300 

disposition  of  surplus MM 

id. :  when  no  claim  made  within  a  year 8b9< 

oroer  upon  claim  for  surplus  ;  appeal  therefrom SV6 

Sroceeuings  upon  decision  in  favor  of  person  answering lOK 
emand  or  possession  before  trial.  Proceedings  therenpon 8097 

id.:  when  animal  willfully  set  at  large  by  third  person 8QB6 

acnon  by  owner  in  such  a  case 90K 

action  by  petitioner  and  by  officer 8109 

demand  of  possession  after  final  order  and  before  sale SMM 

order  upon  demand  of  possession ;  appeal  therefrom 81tt 

id. ;  etavof  proceedings SKM 

appeal Rom float  order ,,, , ...,,,..,...,..., ,, '^% 
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.  Stbjlthc o  TTpow  Hiohwat  ;  Action  or  Special  PB0CKKi>ma  Usui. 

vm  vo—canHmted.  Bicnoiri 

id.;  by  cUimant ;  staj  of  proceedings  and  delivery  of  poBoession 8i03 

nroceedings  apon  afllrmaiice 8106 

limitation  of  action  for  seizing  animals 8107 

certain  actions  cannot  be  maiutained ! ..'.'.'.'.  81U8 

where  several  animals  are  treupassiug,  damaKei*  are  enliro.    Proceedings  in 

each  casL-s _ ,  _  8  2  09 

proceedinfin  in  other  caeen,  where  there  are  different  owners .  8110 

snrplns,  ¥rliere  there  are  different  owners 8111 

when  one  action,  etc.,  supersedes  any  other ,,[',  8112 

rights  of  ofBoer  when  nrl vate  person  fails  to  prosecute .'  * '  ]  81 18 

pereonbaTingafpecialproperty  deemed  owner *'  8114 

•Uent  may  act  for  his  principal '.V,'/,\',\  8115 

AnuiruBs— 

apportionment  by  executors  and  administrators 2720 

AXVULUBNT  OF  ATTACUMBMT— 

when  warrant  of  atuchmeut  is  said  to  be  annnlled 88i8 

AxKUWEsr  OF  Corporation-- 

action  by  people  to  procure 1797-1808 

Hee  also  Corfobations,  Ac*tions  bslatitb  to. 

AnTJ  XLMKNT  OF   M  AltRIACE,   A(  TION   FOIt 174-'-l  V-  5 

by  woman  inarriid  under  fourteen 3T12 

by  cither  party,  for  what  cau8e« 17 J3 

ac  tion  when  party  was  undtT  tige  of  consent 1744 

former  husband  or  wife  living  1745 

party  an  idiot 1746 

party  a  lunatic 1717 

by  next  friend  of  Idiot  or  lunatic 1748,  irrs5 

f^ime,  when  regarded  legitimate 1749 

force,  fraud,  etc ,  action  on  pround  of 3750 

cu«toiy,  mandamus,  elc,  of  issue  of  ^uch  marriage 1751 

physical  incapaciry,  action  on  ground  of . 17^2 

certain  proceedinirs  reg^ulated 1758 

judf-nient  annulling  nuirriaije,  how  Inr  conclni^ive. 1754 

next  friend  of  intaiit,  lunatic,  etc.,  how  allowed  to  sue,  etc., 1755 

iudtrment  in  tobeby  court  only l'?29 

jud:;ment  not  to  be  rendered  on  default  except,  etc 1774 

pummona,  ri-qaieites 1774 

AKSfWEJl — 

when  defendant  may  interpose  in  cases  of  gnbetltnted  service 445 

demurrable  objections,  when  may  be  takt n  by. 488 

demurrer  to 494 

what  to  contain ,. 600 

counterclaim  deflned COl 

id  ;  rules  respecting  allowance  of 502 

judgment,  when  demand  and  counterclaim  are  equal  or  unequal 603 

id.;  for  afflnnatfve  relief 504 

counterclaim,  whim  defi'ndant  is  eued  in  a  rrpres^entative  capacity ... E<K 

id  :  when  plaintiff  if*  an  executor  or  afluiinisliator 608 

defendant  may  interpose  several  deferiisea  or  counterchiimf" ;  rules  relating 

thereto 607 

partial  defcnsefl ,  608 

when  defendant  to  demand  afllrraative  judgment 609 

when  pJ  cadi  ngu  admit  part  of  plaintiff's  claim  to  be  just,  action  may  be 

pcvercd,  etc. 611 

judgment  where  counterclaim  only  is  interpoped  for  less  than  plaintiff's 

claim.. S12 

dilatory  defenses  to  be  verifl'*d 613 

See  also  Plkadinos. 

when  copy  of  answer  to  be  served  on  co-defendant ,  62t 

to  amended  pleadinj^ 543 

injunction  after  service  of  609 

veriiied  answer  on  contested  application  for  Injunction  order,  or  to  T&CRto 

or  modify  parac 630 

snrwer  in  partition 154 i 

in  action  to  compel  determination  of  claim  to  real  property ..r639,  H*40 

in  divorce 17S7 

In  summary  proceedings 2244 

AXBWEB  IN  JimilG£S'  COVBTS .••••  S989 
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Ahbwsb  OW  TlTUI~>  ■ICIIUW 

In  district  courta  of  fhe  city  of  New  York  and  Jnatlcei^  courts  of  AHmubt  and 

Troy.  .". • • 8Hi 

In  josticee*  coorts.  "*"  ""^ 

Appeal  GnnERAixT— 


by  r eraon  proeecntf ng  or  defending  as  a  poor  person. 441 

extension  of  time  to  uke,  in  case  of  death 983 

when  may  be  heard  withontacase W 


writs  of  error  abolished 18© 

when  part  J  may  appeal Mk 

parties  to  appeal :  now  designated :  title  of  canse IM 

when  person  entitled  to  become  a  party  may  appeal ISM 

appeal  when  adverse  party  has  died ISSft 

proceedings,  when  pMty  dies  pending  appeal VW 

appeal,  how  taken tt* 

interlocntory  judgment ;  whennotioeof  appeal  to  specify tSOl 

^*                   reviewed  on  appeal 1311 

proceedings,  if  attorney  or  party  not  f  onnd ISB 

aefects  In  proceedings  may  oe  supplied 1908 

order  appealed  from  to  be  entered 1911 

'*               compelling  entry IMH 

secnrity  may  be  waived ISB 

**       deposit  in  lieu  of  undertaking UM 

**      undertaking  must  be  filed 1907 

**       new  nnderteUng  when  sureties  insolvent ••••••••  1906 

"^      action  upon  undertaking,  when  not  to  be  brought 1901 

**      stay ;  when  appeal  effects UIO 

**      levy  upon  pereonal  property :  when  superseded  by  appeal nil 

**       amountoT  security  may  be  limited  by  court 191^ 

^      no  security  necessary  on  appeal  by  people 1919 

**       on  appeal  Dy  domestic  municipal  corporation IS14 

papers  to  be  transmitted  to  appellate  court 1915 

final  Judgment ;  what  reviewed  on  appeal  from Wi 

judgment  or  order  on  appeal 18IT 

^*        of  reversal,  wnen  no  appeal  lies  from 1S8 

**        modeof  enforcing  aiBrmed  or  modified  judgment. ItlS 

**        mode  of  enforcing  or  modified  order. 19M 

'*        cancelingdocketof  reversed  or  modified  judgment Ittl 

**        canceling  docket  when  reversal  was  by  court  of  appeals 93 

**        restitution ;  when  awaided IfU 

AvraAL  TO  COTTBT  07  ApPBjkLS— 

in  whatcasee  permitted • •••• ••••..•••••  UN 

limitation  of  time  to  appeal., .•••...•. IIV 

security  to  perfect , ,,.,  ]K> 

"      to  stay  execution  on  Judgment  for  money,  etc itC 

**                   '*              lor  delivery  of  property 13SS 

•*                   "             on  Judgment  for  a  chattel 1S29 

**                   **             on  judgment  directing  conveyance 1890 

••                   "             on  judgment  for  real  property ]8Sl 

**  **  last  sections  construed  and  qualified ins,  1891 

**      undertakings  may  be  in  one  instrument ;  form  and  serrice 1994 

••       exception  to  sureties;  Justification 13JB 

final  judgment;  appeal  from  after  affirmance  of  interlocutory  judgment, 

or  denial  of  new  trial 1891 

questions  brought  up  for  review  on  appeal 1397 

"        of  fact  to  DC  reviewed 189B 

case  and  exceptions ;  when  necessary 1899 

ApPBAL  TO  SUFREMB  COUBT  VBOX  INTSBIOB  CoUBT^ 

appeals  from  county  and  other  courts 1840 

other  courts  from  which  no  other  appeal  is  provided 1341 

security  upon 1841 

lime  with  in  wh  ich  appeal  to  be  taken 1841 

order,  appeal  from ]8tt 

^              time  within  which  appeal  from  order  to  be  taken IStt 

place  and  manner  of  hearing  appeal 1844 

judgment  or  order  rendered  on  the  appeal ;  where  to  be  entered IStf 

AmcAi^  TO  THB  Appxllatk  DIVISION  OP  Thb  Supbemb  Oouar— 

from  judgment :  in  what  cases  authorized 1818 
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Aftkal  to  Thx  AppEXXikTB  Divraiow  of  Th«  Supbkxx  Coi»r— 

cmtinHed.  BtciioOT 

from  judgment  afker  »fflnn«nce  of  interlocutory  judgment  or  denial  of 

newtrUl 13«> 

from  order 1^"' 

from  order  made  out  of  court,  powers  of  appellate  division  to  grant 

orders 1^8 

from  Interlocutory  Judgment 1W9 

limitation  of  time  :  stay  of  proceedings 1861 

security 13«A 

••         stay  of  proceedings ;  order  for 1351 

«•                           **               without  order 1862 

papers  upon  which  appeal  to  be  heard 1353 

••        case  and  exceptions 1368 

judgment  upon  appeal ;  of  what  it  consists 1364 

place  in  supreme  court  where  hearing  to  be  had 1366 

tp^iidproceedingi:  appeal*  in 1366-1361 

order  made  in  same  court 1366 

••           by  another  court  or  judge 1367 

••          preceding  order  may  be  reviewed 1358 

<•          limitation  of  time  ta  appeal 1369 

stay :  hearing  of  appeal,  decision  thertupon 1360 

effectof  UUe 1861 

AmCAL  FROM   SUBBOOATBS'    COUBTS— 

what  brought  up  for  review  on.... • 2646 

when  party  may  appeal 2668 

when  person  not  a  party  may  appeal 25C9 

appeal ;  to  what  court  it  may  be  Uken 2570 

intermediate  order ;  howreviewed 2671 

time  to  appeal 2672 

who  must  be  made  parties 2673 

appeal;  how  token 2:j74 

certain  provisions  relative  to  appeals  generally  made  applicable 2676 

appeal  may  be  on  the  law  or  the  facts;  case  to  be  made,  etc 2676 

security  to  perfect  appeal  2677 

id.;  where  decree  is  for  money  or  delivery  of  property,  etc 2578 

security  to  stay  proceedings  in  case  of  commitment 9679 

amount  of  undertaking ;  how  fixed 25  0 

requisites  of  undertaking 2581 

decree  for  probate,  etc.;  how  far  suspended  by  appeal 2682 

decree  revoking  probate,  etc.,  notstayed 2583 

perfected  appeal  stays  procet  dings  In  other  cases 2584 

appeal,  where  heard  ;  proceedings  thereupon 2.')86 

power  of  appellate  court ;  further  testimony 2586 

judgment  or  order  upon  appeal  258V 

award  of  jury  trial  upon  reversal  in  probate  cases 25M> 

©osts  of  appeal 2660.  26o> 
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Appbalb  fbom  Cmr  Coitbt  of  thb  Crnr  of  NswYobk • SiaB-ns6 

time  to  nerve  notice  of  hearing  on SlCl 

appeal  to  general  term  from  a  Judgment tUt 

id.;  from  an  order.... 3U$ 

time  to  appeal  from  order ;  proceedings  thereupon «1«) 

appeal  from  general  term 3191 

id.;  proceedings  regulated 419} 

id.;  within  what  time;  where  heard  310 

id.;  determination  upon  appeal,  how  enforced;  id.;  where  new  trial  wae 

properly  granted SIM 

id.:appeid  to  court  of  appeals SIX 

Appkalb  rBOM  District  CouBTB  or  Nsw  ToBK  Cm S3U 

Appeaub  FBOM  Justior's  COXTBT 3044-X71 

appeals  generally »M-3(X1 

appeal  where  new  trial  is  not  had  in  appellate  court 90di-9CG 

appeal  for  a  new  trial  in  appellate  court 3068-9(n 

See  in  detail  under  JosnoKs  of  thb  Pbaob,  Coubts  of. 

Appeals  FROM  JusTioB's  CouBTs  OF  Albaht  AHD  Tbot sm 

Appkabakob— 

by  party  or  attorney ^ £5 

effect  of  voluntary 434 

as  to  service  of  papers TM 

in  surrogate's  court 35S8 

—Justice's  court 3886-3808^  3988-3001 

Appbllatb  Division  of  Supbkmx  Ck)URT— 

judicial  departments:  division  of  state  into Ut 

justices,  designation  of nO 

jurisdiction 330 

reporter laa 

locations 230 

clerks.  Kteuographers,  atten  dants 89,  231,  351-313 

designation  of  justice  to  be  filed  with  secretary  of  state 331 

times  and  places  of  holding  term,  how  appointed 335 

"  appointments  to  be  published 3S6 

associate  justice,  when  to  preside M 

title  to  public  office,  appeal  involving ••  *     fB 

decision .  number  of  j  nsUces  necessary  for,  reargnment,  etc 331 

another  department,  when  case  heard  in  or  sent  to 211 

officer  required  to  attend 3(3 

supre  m  e  c  ourt  reporter 331 ,  34ft-3t0 

fees  of  officers  attending,  bow  paid 343 

exceptions  taken  at  jury  trial,  hearing 1009 

motion  for  new  trial  at,  after  trial  by  court  or  referee 1091 

judgment  at  in  certain  cases ISM 

••         upon  motion  for  new  trial 133T 

verdict  subject  to  opinion  of 1934 

See  also  Appbal  to  Thb  Appbllatb  Divisioii  of  Thb  SupmBXB  Coma, 
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Appbauea  in  Sobbooatbi'  Cottrtb—  6BCnON« 

clerk  in  sarrogate's  court,  when  not  to  act  aa  appralaer • 2511 

fees .• 2565 

to  make  inventorj 2711 

ABBirmATXOMB 2566-2386 

when  aabmiaaion  to  arbitration  cannot  be  made.. >. 2966 
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whAl  controvorsie'  iiuy  D6  saDmlttcd,  ana  how ..  ^m 

appointment  of  p.dJitional  arbitrator  ormnpire t»: 

tune  for  hearing; ;  adjournment,  etc ta* 

arbitrators  to  be  ewom 2S 

attendance  of  witnesses,  etc wre 

ail  the  arbitrator!  to  meet ;  when  majority  may  awafd.  Fees  ST: 

award ;  to  be  aathenticated,  etc t8K 

motion  to  conflrm  award,  r K^ 

Id. ;  to  vacate  award O^ 

Id. ;  to  modify  or  correct  award - ftT^ 

motions;  whento  l>emade Wi 

costs  on  vacating  award STT 

Judgment  on  award ;  when  and  how  entered.    Costs tXi 

Judgment-roll 185 

efFect  of  judgment ;  how  enforced SffiC 

effect  of  party's  death,  lunacy,  etc. ;  proceedings  thereupon TJI SSS 

revocation  of  submiseion SSSi 

liability  of  party  who  revokes 2» 

limitation  of  recovery  against  him VH 

application  of  this  title SSbC 

Aebbst  Generally—  .     , 

how  person  to  be  arrested^  conveyed  to  jail  and  committed tfO-ilS 

cases  where  the  order  may  be  granted,  and  persons  liable  to  carrest 5tt-6S 

no  person  to  be  arrested  in  civil  proceedings,  without  an  ezpresa  statatory 

provision Sff 

when  the  right  to  arrest  depends  upon  the  nature  of  the  action M 

**                             "           partly  upon  extrinsic  facts 89 

order,  when  and  where  granted 861 

foreign  judgment  not  to  affect  right  to  arrest SB 

woman  not  to  be  arrested,  except,  etc 6St 

idiot,  lunatic,  or  infant  under  fourteen,  not  to  be  arrested  ;  dischuse 654 

person  sued  in  a  representative  capacity,  not  to  be  arrested 59 

injunction  or  attachment ;  when  not  to  be  granted  with  arrest. TB 

counterclaim;  right  to  arrest  in TV 

delinauent  jaror;  arreetof. Ill© 

ffvannna,  erecutlng^  vacatin§  and  modifying  the  order  qf  arrest 650-5S^ 

order  required  for  arrest ;  by  what  judge  tone  granted 6f« 

proof  necessary  to  procure  orde» 697 

when  order  may  be  granted  ;  effect  of  complaint  subsequently  made 6SB 

security,  upon  order  of  arrest  made  by  a  judge 5S9 

id.;  upon  order  of  arrest  granted  by  the  court 69 

id. ;  when  dispensed  with  In  action  oy  or  on  behalf  of  people im 

id.;  as  to  municipal  corooratlun 1991 

contents  of  the  order ;  to  whom  directed ;  when  to  be  executed 6fl 

copies  of  papers  to  be  delivered  to  defendant ;  originals  to  be  filed 6S! 

arrest :  how  made 60 

general  provision  as  to  privilege  from  arrest ;  discharge  of  privile||ed 

8     person &U 

rlvilege  of  officers  of  court 665 

efendant  arrested  to  have  twenty  days  to  answer 66^ 

When  application  to  be  made  to  vacate  order  of  arrest,  etc BK 

how  and  to  whom  application  must  be  made :  opposing  it  by  ni  w  proofs . .  66S 

unreasonable  delay  to  proceed  by  plaintiff.    Effect  thereof K3 

discharging  defendant  upon  baU  or  deposit'  JusHfication  qf  the  bail  and 

disposition  of  deposit 57^-096 

defendant  to  be  discharged  on  bail  or  deposit 671 

exemption  from  or  discharge  of  insolvent  debtor 2188-219$ 

city  court  of  New  York;  when  mav  discharge SIfiS 

when  defendant  may  elect  to  sive  bail,  etc.,  or  bond  for  liberties IRi 

undertaking  of  tbe  bail ;  what  to  contain 673 

examination  of  persons  offered  as  bail 6^ 

filing,  etc.,  of  papers ;  plaintifTs  acceptance  or  rejection  of  baQ .........  8B7 

notice  3f  ju'^tincation  ;  new  undertaking  if  other  bail  is  given K!8 

qualifications  of  bail 659 

jnstiflcati  o  a  of  balL 580 

allowance  of  ball 681 

depositof  moopywith  sheilil....,,, , ......»n. ...••.. ......  OSI 
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paTment  of  deposit  into  coart  b^  BheriJt. «.  t .  * «« i  «•**«.!#. 583 

cabfititating  hail  for  deposit 684 

li'iw  deposit  disposed  of 585 

when  dep.^t-it  to  be  paid  to  a  third  person 68fl 

Bheriff  whea  liable  as  bail ;  hie  diflchafge  from  liability 687 

uToce  dinge  on  Judgment  against  flheriff 588 

bail  liable  to  ehcriflf 689 

fllitjg  papers  if  bail  not  given 6'JO 

charging  an  i  discharging  bail 591-601 

when  defendant  may  be  surrendered 591 

how  surrender  to  be  made  ;  exoneration  of  bail  thereupon 692 

bail  iiiay  arrest  defendant 608 

voluntary  eurrender ;  e  oneration  of  bail  thereupon 694 

lights,  etc.,  of  pheriff  who  is  liable  as  bail 695 

bail ;  now  proceeded  a;:;alnst  . 596 

certain  executiona  necci^f^ary  bf  fore  action  against. « 697 

duty  of  sheriff  on  fuch executions 598 

defe^^^e8  in  action  against  bail 599 

relief  of,  where  principal  is  imprisoned  on  criminal  chai^o* 600 

bail  exonerated  by  death,  etc 601 

VBRK3T  IN  DiHTUiCT  CouRTa  OF  Nbw  York  City 3210, 8*^11,  8il7-aai9,  8221 

iRBB^T  IH  JUSTIOES'  CoURTS 2894-2901 

in  what  cases  may  be  granted . .  2891 

in  vv  hat  actions 281*5 

upon  what  papers , 2893 

orrier ;  content? 2897 

duty  of  consUble  In 28[*8 

*'                 return 2899 

when  plaintiff  notlded  must  anpear IK99 

defendant  ta  be  kept  in  custoay.. 2900 

discharge  ;  motion  for 2901 

effect  of 2903 

when  plaintiff  nmst  prove  extrinsic  facts 2903 

privilege  from  arrest 2904 

Arrest  m  Justicks'  Courts  of  Albany  and  Troy 3210,  8211 

Arrkst  is  Marlnb  CiUiKd  Of  City  Coitrt  of  New  York 3177-3187 

ASSB:^SMEKT8— 

to  be  paid  out  of  proceeds  of  sale  in  dower,  foreclosure  and  partition 1676 

Ajkessment  ok  Daxaoes;  Writ  of 2108-3119 

writ  defined 2103 

application  therefor 2104 

when  made  by  attorney -general  or  district-attorney 2105 

writ ;  to  whom  directed. 210C 

contents  of  writ 2107 

notice  of  execution 2108 

jury;  how  procured 2109 

jnror  to  be  sworn 9110 

jury  to  make  inquisition 211 1 

notice  of  application  to  court  thereupon 2113 

court  may  set  aside  inquisition 2113 

order  on  confirming  inquisition 2114 

state  treasurer  to  pfiy  damages,  etc.,  to  governor 2115 

f:overnor  to  pay  dainajresintocoort ,  2119 

nvestraent  of  money  so  paid 2117 

how  obtained  by  claimant 2118 

taking  lands  by  United  Statet    2119 

Bee  also  Stat  a  Writs  gekerallt. 
Aasbts — 

defined  with  reference  to  chapter  on  surrogate's  courts S5U 

when  decree  directing  pavnient  by  executor,  administrator,  etc.  ,evidcnce  of 

Msets ..." d553 

what  to  be  deemed  and  to  go  to  executor  and  administrator  for  dlatrl- 

bution 27ia 

exemption  for  widow  and  children 2718 

proceftdlngs  for  neglect  to  set  apart  exempt  property 2724 

actian  upon  an  assignment  of  bond  for  jail  liberties 160-171 

A«AIONM£NT   OF   CaUSS     OF  ACTION 1909'191S 

when  tran^fcK'e  of  claim  or  demand  may  Fue 1909 

what  claims  not  assignable. 1910 

usury  ;  when  CiUise  of  action  for  transrerable 1911 

iudgment;  assignment  of y-*. Y-.  IJIS 

^.^^^t          action  upon;  whenmaintamable.. Bi^^i^edfefiLopGXOQlO  *»11 
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AMiommrT  or  Bowas—                                                                        nenom 
ban  action. • •    laM 

assionxbht  of  judoiudit 

Attach  mkiiT'~ 

oa$es  tcfytre  warrant  may  he  granted^  and  proeeedinfft  tqpon  oranikmg  ikt 

tame 6K 

in  what  actions  may  be  granted — tS 

arrest  or  in janction;  when  not  to  be  granted  with  attachment. Ttt 

coanterclalm  ;  right  to  provisional  remedy  in  case  of W 

what  must  be  chown  to  procore fll 

in  action  against  public  officer,  etc,  for  peculation 07 

when  and  by  whom  granted OB 

affidavits  to  oe  filed 19 

securiiv  on  obtaining  warrant 619 

when  aispeiised  with  in  action  by  or  on  behalf  of  the  people ISM 

id.;  as  to  municipal  corporaton IM 

cdntoQtsof  warrant:  to  whom  directed ill 

validity  of  undenaklng 6A 

atiadiment  in  city  court  of  NewYork ttB 

"     district  courts  of  New  York aSljQ,«&l 

•*     Juittices' courts S90&-S918 

**     3uhtice8'  courts  of  Albany  and  Troy SSKk.  SU 

ereeuHnff  the  warrant  pending  the  action Stf-d 

sheriff  a ust  attach  defendani's  property 641 

real  pro  erty;  what  iuterest  in  a  tachable 6C 

unpaid  subecrij  tion  to  foreign  corporation 64 

id.;  interest  in  corporation #47 

n6got lable  securities « 613 

attachment:  how  made M8, 664, 6  5 

certiflcateof  defendants  interest  to  be  furnished 6QP 

person  ref  sing  certidcate  n4iy  be  examined 6S1 

rights  of  owner  or  master  of  v?B:el  on  wliich  gocds  have  been  shipped . .  .056;  6M 

inventory  to  be  made  by  sheriff 6S4 

**        may  1)0  ompel  led  to  return Cfi 

actions  may  be  maintained  by  sneriif 6Ji 

periiuiable  goods  to  be  sold  6E6 

*~         in  city  court  of  New  York... ilW 

claim  of  property;  trial    6B7-'dl 

veHbels,  jomestic  and  foreign ;  attachment,  valuation,  etc 600-678,  WT-TCB 

•*     r^'lease  from  attach  (uent .^ 60S,  701,701 

sheriff  to  keep  property T 674 

id. ;  may  be  directed  t3  pav  money  into  court 675 

id.;  \  tienmay  be  dirctcd  to  release  or  de^ixer  property 679 

id. ;  plaintiff  may  bring  action  in  his  own  name  and  that  of  sheriff 677 

id. ;  Liuw  iiave  to  brintf  such  action  procured 678 

id. ;  plaintiff  may  be  joined  with  she ruf  after  action  commenced  . . ., 671 

id.;  JuJge  to  direct  as  to  management  of  such  action,  etc 680 

vacating  or  modifying  the  warrant  •  di^h'rgtng  the  attachment. 689-6W 

motion  to  vacate  or  modi' v  warrant,  or  increase  security, 681 

when  wariantsaidtobe  ''^annuhed*' , 811) 

how  motion  must  be  made ;  opposing  it  by  new  proofs 681 

when  prior  motion  not  to  preinace  subsequent  motion 680 

defendant  may  apply  for  dii»charge  of  attachment 68f 

undertaking  to  be  given 668 

application  by  one  of  several  defendants 666 

sureties  to  justify  if  required 666 

sheriff  may  retain  property  until  Justlflcation 661 

foregoiug  provisions  apnlicable  to  vessels 6IS 

partners  may  apply  to  discharge  attachment 666 

id.;  under  ezccutfon 1616 

underta aIuk  to  be  given ,., 664 

court  or  j um»  m ay  ascertain  value 6K 

when  plamtin  entitied  to  notice  of  any  application,  etc 606 

two  or  more  warratUe/  regtUatione  In  cages  qf. 6ST-7QI 

preferences  of  tA'o  or  more  warrants 667 

rule  as  to  levy  under  a  Junior  warrant 686 

undertaking,  by  junior  attaching  creditor,  to  prevent  release  of  foidgn 

vessi'l , ,^7     JOl 

xiUe  as  to  subsequent  attaclmient  of  foreign  ?Mseii!iii..'iiI! !!!!!,iii .iiri     968 
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rights  of  junior  plaintiff  (n  action  by  senior  plaintiff  and  eheiiff  jointly. ...  703 

jtmior  plaintiff  may  be  allowed  to  commence  action  jointly  with  eberiff . . . .  704 

rights  of  third  and  other  subueqaent  attaching  creditors 70S 

proceedings  after  Judgment:   righU  of  parties  and  duties   of  sher\f 

after  warrant  is  vacctled  or  annulled,  or  attachment  is  discharged  .100-7^9 

execution  to  issue  to  sheriff  who  has  levied 106 

only  attached  property  bonnd  when  Bummons  not  personally  served 707 

judgment  in  the  principal  action  ;  how  satisfied 7U6 

when  attachment  discharged,  etc.,  property  to  be  restored  to  defendant 708 

additional  provision  for  his  relief 710 

cancelling  notice  attaching  real  property 7ll 

when  sheriff  to  retom  warrant  and  hia  proceedings 712 

Attachment  ih  Citt  Court  of  New  York ZiQd 

Attachment  in  District  Courts  or  New  York  and  Justices*  Courts 

of  Albany  and  Troy 3210,  8211 

Attachment  in  JusTicBa*  Courts 290»/-29I8 

In  what  action  granted 2906 

what  to  be  shown  to  procure  warrant 2906 

warranta ;  form  and  contents 2907 

how  executed 2C09 

imdertaUng 2906 

■errice  ot  summons  and  warrant 2910 

nndeitaldiig  by  defendant  ;*redelivery  to  him 2011 

thlid  person ;  claim  by 2913 

^            bond,  and  delivery  to 2112 

«*                ♦•     action  upon  bond  of V918 

*•                "     when  defendant  may  prosecute  bond  of 2014 

retnm  of  warrant 2<j15 

motion  to  modify  or  vacate  warrant 2916 

**              "          effect  of  vacating  warrant 2"17 

sabetf  tnted  service  of  Bummons ;  proceedings  in  cases  of 2918 

Attorneys  and  CorrjisKLLORa  at  Law— 

judges  ;  when  not  to  pract  ice  as 49 

countable;      "                  ''           2Hs9 

surrogate;       *'                  " 5;495 

*'       father  or  eon 8'>29 

"        clerk , 2511 

party  may  appear  In  person  or  by  attorney 65 

ciamiiiation  and  admission  of  attorneys 56 

TTileB^  how  changed 67 

exemptions  to  graduates  of  certain  law  echoole 58 

attorney's  oath  of  ofHce,  and  certificate  of  adinif^^lon  69 

attorneys  residing  in  adjoining  staiea 60 

clerkH,  etc    not  to  practice , 61 

Id. ;  as  to  sheriff,  etc 63 

none  but  attorneys  to  practice  In  New  York  and  Kin-iS  counties. 68 

Senalty  for  Eolation,  or  fufTering  violation  of  la^t  section 64 

eath  or  diBability  of  attorney ;  proceed!  ngs  thereupon 65 

attorney  or  counsers  compensation • 66 

hen  of,  apou  cause  of  action  etc. 66 

removal  or  sus'ijcnsion  for  maJiiractlce,  etc  67 

must  be  on  notice .....  68 

removal  or  HUHpeuHion,  how  to  operate 69 

punishment  for  deceit,  etc 70 

id. ;  for  w ilLf nl  delay  of  action 71 

attorney  not  to  lend  hia  name ,  72 

Id. ;  not  to  buy  claim 78 

id. ;  not  to  buy  suits  generally 74 

f>enalty 75 

imitation  of  preceding  sections 76 

same  rule  when  party  prosecutes  in  person 77 

partner  of  dij*trict  attorney,  etc.,  not  to  defend  prosccutirn8 78 

attorney  not  to  defend  wiicn  he  has  been  pu  bhc  prosecutor 79 

penalty 80 

limitation  of  provieiona •    81 

not  to  dl^clope  professional  communications —  885 

f>roof  of  plaintiff's  attorney's  autliorlty  to  bring  ejectment .1618-1515 

lability  of  attorney  for  coBtB 8278 

iwt  entitled  to  fees  as  a  wituctts .,•.». ^VtHtrlF^ 

igitize      y  ^ 
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Attorney  who  has  acted  as,  not  to  take  part,  etc,  in  certain  cases,  ele 78-6p 

action  by,  against  directors,  etc  ,  of  corporation  for  misoondQCt,  etc 179 

**        to  dissolre  corporation U» 

**        to  annol  a  corporation  on  direction  of  legialatare I79C 

when  most  bring  actions  against  corporation SOI 

when  to  be  citedon  application  for  letters  of  administration SBQ 

Aytthsntioation— 

ceriiiicate  of • 

See  also  DOCUMBMTABT  Eyidmmck. 

AUTHOBITT— 

of  plaintifTs  attorney  to  bring  e)ectment ISllMfilS 

Atoidahobs— 

to  be  separately  stated  a«]d  nombered  inrejily BIT 

Award— 

See  Abbitbatioivb. 
Bail sn-M 

notice  of  justification  of  in  city  court  of  New  York  ;  time  to  werfe Sir. 

See  also  Arrbst,  Habbas  Corpus  and  Cbbtxorabi  to  LtquzRa  zhto  J>m- 

TBMTION,  JuSTiriCATIOK  OF  SlTBBTZBS. 

Bailob— 

interestof  in  goods  pledged  may  be  sold  under  ezecntion 1412 

Banxbuft— 

dischargeof  Judgment  against v OK 

Bawdt  Housb—  

remoral  of  person  occupying ....007-00 

Bill  of  Costs— 

what  disbursements  to  be  included  in KM 

taxation  of  costs .1381  tX 

Bill  of  Kxchanor— 

cannot  be  acknowledged  and  thereupon  read  in  eridence • N7 

See  also  Nbootiablb  Instrumbbts. 

action  upon  lost  note  or  bUl 1S17 

•*  **  by  or  against  the  people US 

Bill  of  Particulabs-Qbhbbaxlt— 

rules  respecting B31 

Bill  op  Particttlabs— In  Justicbs^  Coubts 9tt 

BOABDS  of  HBALTH— 

ordinanceR  of.  when  STldenoe Ml 

BoDT  or  Officbr— 

rhnse  defined  with  lefefOkce  to  certiorari Um 

Bond— 

how  levied  upon  under  an  execution. 1411 

levy  upon  under  attachment. «l§ 

acuon  by  private  person  upon  ofllcial  bonds ISBQ,  19H 

action onpeual bonds 2813 

Bonds  and  t  ndbrta  kings— Gbnbrallt— 

bonds,  etc.,  mut<t  be  acknowledged 619 

party  n^ed  not  Join  with  sureties ;  when  one  surety  sufficient,  relief  of 

surety Ol 

form  of  bond  or  undertnking ;  sffldavStof  sureties;  approval 611 

when  several  sureties  may  Justify,  each  In  a  smaller  anro 81J 

bonds,  ec,  to  people  or  public  oUicer  for  b«ieflt  of  smtor.. 814 

bonds,  etc.,  not  aLectcd  by  change  of  parties. 815 

id.;  to ^e filed  ^^ 

Bonds  in  SunnooATKs*  Courts «95-M8i 

Books  a -d  rxrERi?— 

discovofv  cf • ••• • ••.W-en 

Books  and  ^aprbs  of  Public  offiob^ 

demand  for  by  public  officer;  how  enforced •••    9in« 

Book  of  Aooounts— 

subp<Bna  to  produce •••.—  w 

BunitRT—  

in  New  York  county,  of  officer,  etc..  by  Juror  drawn Ittl 

*'                  punishment  for  officer  accepting  bribe USS 

*'                  punishment  for  concealing  offer  to  take  bribe,  etc...  llM 

Of  iuror,  penalty IMS 

embracery,    "      IIM 

Brookltn- 

notice  of  eale  of  real  property  in 1878 

rtwidents  of,  where  to  ai^ply  to  change  names , till 

provisions  ppecisHy  relating  to  co*;rts  of  Justices  of  the  peace  in tll^-wQ 

Bee  also  Cirr  Coxtrt  of  Brookltn,  Kinos  County. 
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BuiTALO^  aconoHH 

manlclpal  court  of  the  oitj  of 8 

exemption  to  gradaatefl  of  law  Bohool  of  nnlTenitj 58 

reddenta  of,  where  t^  apply  for  change  of  names 2411 

H  e  also  SuFEBioB  Court  of  ISuffalo. 

BUBYLNO  Urodmd— 

when  exempt  from  lerj  and  sale  under  execatlon 1895, 1890 

Br-LAwa— 

of  citiee  and  villagee,  how  proved 9il 

CAHCWJJkTIOK— 

of  lid  pendens,  how  and  when  allowed.  1674 

Calbrdab— 

coarta  to  order  printed 19 

expense  of  printing  a  connty  charge ao 

See  also  Pbefsbbsd  axd  Divkbbid  Oausis. 
Casb  and  Exokptionb — 

practice  respecting 999-1007 

^  lySel       •       *     ' 


when  appeal  may  Be  heard  without 998 

See  also  Trial. 

when  required  on  iq>peal  to  court  of  appeals 1389 

upon  triiUB  in  surrogates'  courts 8540 

Caubb  of  Aanov— 

to  be  separately  stated  in  complaint 483 

what  causes  of  action  may  be  joined 484 

proceedings  upon  death  or  disability  of  a  party  on  the  transfer  of  his  in- 

terest 765-7t» 

assignment  and  suit  thereupon  1U09-1918 

CArsBOF  AOTioH ;  Joxnosb  of  ih  Justices'  Courts 2937 

CXBTIFICATV — 

of  attached  defendant's  interest  in  stock  to  be  furnished  by  officer  of  cor- 
poration  650,  OS  1 

of  search  by  officer ;  when  evidence 921 

acts  performed  or  papers  filed ;  when  evidence 9J2 

nota^  public  as  to  protest,  etc 928-9SU( 

of  marriage ;  when  evidence 928 

of  papers  on  file  in  public  offices ;  when  evidence 938 

of  authentication 967-960 

false  certificate  by  physician  to  help  juror  in  New  York  county  to  evade 

service 1 190 

id.,  as  to  Kln^  County 1 161 

for  costs  or  increased  costs 8:248 

CSBTIFICATB  OF  AoB— 

judge  of  court  of  record  to  file 64 

Cbbtiorabi  to  Inquirb  into  Caubb    of  Bstxntion^ 

practice  on 2015-2060 

person  served  to  obey 2005 

costs  on  final  order  ooUec ;ed  by  contempt  proceedings 2007 

See  in  detail  under  Habeas  Corpus  and  Cbrtiorari  to  Inquirb  into 
Causb  of  Dbtbntion. 

Cbbtiorari  to  Rbvibw  Inferior  Tribunal— 

person  served  to  obey  9006 

costs  on  final  order  coUected  by  contempt  proceedings 20a7 

cases  where  writ  may  issue. 2120 

cases  where  it  cannot  issue 2121 

not  to  review  determination  by  court  of  record  or  judge  thereof 2129 

when  issued  fnnn  a  supreme  court  or  superior  city  court 2128 

when  from  another  court 2124 

limitation  of  time  for  review 2125 

id.;  in  case  of  disability 2120 

application  for  writ ;  where  and  how  made ,  2127 

when  notice  uecesssry ;  service  thereof 2<28 

to  whom  writ  directed 81.>9 

mode  of  service. 2180 

stay  of  proceedmjrs 2131 

when  and  where  writ  returnable 8i39 

subsequent  proceedings  asinanaction 8188 

return  ;  when  and  how  made 2134 


when  Uiird  person  may  be  brought  in 2187 

bcaiiog  vpoo  return ..•ff«fff«.... .•••••   S188 


M. ;  how  compelled ;  fees  for  making 9185 

UL;  after  term  of  office  expired 8180 
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CntnosAitt  to  Rititw  Intbbiob  TajBUTXAir—eotUlmmiL  ncnos 

id. ;  upon  affldavito  . .  tm 

qnettfoiM  to  be  detennined. • SliO 

final  order  upon  the  bearing SUl 

lestitatlon  may  be  awarded , tm 

cosu tW 

entry  and  eniollmenC  of  final  order. &M 

effect  thereof fM 

«*  body  or  officer  ;"**  determination;*' what  thej  include. 2i4l 

application  of  this  article  to  concern  special  cases. nn 

la.;  to  civil  cases  only , Slti 

8ce  also  8 tatb  Writs  Gensrallt. 

CHALLKNomo  Trial  Jurorb 1170-119 

8ce  Tbial  by  Jury. 

CThambbrlain— 

in  New  York  dty.    Provlsiona  relatlTe  to  county  treasaren  applicable  to  . .     754 
fees  of  enumerated 8n 

Champsrtt 7t-<l 

See  Attornets. 

OHAVonfo  Namx  of  Indptidual  OB  Cobporatxom;  PBOCEKDDias  ros....M10-MU 

Crartbh— 

action  by  people  to  annul  a  corporation 17V7-U0I 

Chattel— 

defined Utt 

Chattel;  Action  to  Rbcoteb— 
8ee  Replevin. 

Chattel  Lien;  Action  to  Forbclosb 1787-1T41 

wlicn  and  in  what  courts  maintainable 1717 

warrant  to  seize  chattel ;  proceedinga  thereupon  ....    17SB 

Judgment ITU 

actions  in  inferlorcourts ITIB 

application  of  article 1741 

CmLDRKH— 

legitimacy  in  action  to  annul  marriage 170 

custody  and  maintenance ]7# 

legitimacy  of,  in  divorce 1761 

Indsment  may  provide  for  education,  etc. ,  in  action  for  separation 17W 

nusoand  may  be  directed  to  support  and  maintain  pending  diyoroe  or  sep- 
aration       17M 

custody  of ,  in  divorce  or  separation 1T71 

husband  may,  f  n  divorce  or  separation,  be  required  to  gire  Becoiity  for  sup-   

port  and  maintenance  of  cnildren JTTt 

payment  enforceable  by  contempt  proceedings 177S 

exemption  for  widow  and  children  of  deceased's  property J71I 

proceedinffs  for  neglect  to  set  apart 9TM 

[  Ottationb  in  Sxtbbooatbs'  Courts— 

**  upon  the  return  o^  a  citation  *\  defined KH 

how  process  executed  and  returnable t51S 

proceedings  to  be  b<^n  by  citation  2516 

When  must  have  been  issued  to  be  within  statute  of  limitations S517 

citations  to  a  class,  unknown  persons,  etc fSlB 

requisites  of  citation,  when  returnable 8SX9 

service,  how  made  within  the  State WSO,  2601 

**        substituted  service SBQ 

••        by  publication  and  without  State 85tt 

'*        where  residence  or  name  unknown 1631 

**        order  for  publication,  h(  w  made MM 

**        time  for  service  out  of  State  or  by  publication 8886 

**        additional  service  in  case  of  infant,  lunatic  or  incomp^ent  penoo   MT 

•*        proof  of  service  of  citation .' SBSt 

citation  on  probate  of  will 9816-9817 

on  application  to  revoke  probate S6# 

in  prooedings  by  executor  or  administrator  to  discover  withheld  properly^.    WW 

upon  appMcation  for  appointment  of  guardian 1886, 98M 

*Oitt  OomiT  OF  Bbooeltw— • 

*  Abolished  after  January  1. 189ft,  by  constitution  adopted  in  1894.    Jnrisdictioii 
transferred  to  supreme  court.    Constitution  Article  VI,  $  6.    I,  1$95,  c.  9^6,  |  %, 
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Cbr  COUST  OF  THR  ClTT  OJ"  NkW  ToRK —  8BCTIONS 

removal  of  oerUin  actioni  from  district  conrti • 8216 

juruKUcUoQ ^ 815,316 

•*         in  marine  ca^es 8l7 

no  power  to  naiaralize  aliens 818 

removail  of  action  to  supreme  conrt  from 819 

Justices;  their  eeneral  auties 8-^ 

low  BUspendecTfrom  office 8S1 

chief -justice  ;  how  desiijnated ;  his  general  duties,  etc 829 

Justices  may  malce  rules 823 

court  when  open ;  justices  to  designate  terms ;  routine  of  bu^ine^s  at  the 

terms,  etc  824 

terms,  where  held ;  publication  of  appointments 8^5 

justices  may  take  oaths,  ac&nowlcdgmeuts,  etc 826 

orders,  etc.,  how  made 8*^7 

clerk,  deputy-clerk  and  assistants 828 

••      to  keep  pocket  bnoljs , 1245 

general  duties  of  deputy-clerk 829 

special  deputy -clerks  830 

c lerk  to  account  monthly  for  fees,  and  pay  over  the  same 831 

stenographers 882 

Interpreter 888 

id . ;  penalty  for  misconduct 884 

conrt  may  appoint  attendants,  etc 836 

interpreter  and  attendants  not  to  receive  fees 836 

puspension  of  an  officer  of  the  court ..  887 

what  mandates  may  be  executed  without  the  city 838 

direction  and  execution  of  mandates , 839 

proviMons  generally  ajjpUcable 8159^164 

provisions,  applying  generally  to  courts  of  record,  subject  to  certain  qua<l- 

fl-ations 8159 

eertain  sections  inapplicable  to  the  conit 8160 

time  for  service  of  notices    .   8161 

service  of  notice  of  trial :  filing  note  of  is^ ue. 816^ 

when  court  may  relieve  from  impriBonment 8168 

money ;  how  paid  into  court 8164 

provUionf  exclusively  applicable  to  the  proceedings  other  than  aj/peaU  in 

ordinary  actions 8165-8176 

smnmons 8165 

time  of  service  of  pleadings,  etc 81(i6 

enforcement  of  certain  judgments  in  favor  of  working  women 8'67 

time  for  non-acceptance  and  justification  of  bail,  etc 8168 

proof  necessary  to  obtain  warrant  of  attachment 81C9 

service  of  summons  without  the  city,  or  by  publication. 8170 

commrsslon  to  take  testimony 8171 

court  may  refer  question  arising  upon  a  motion 8178 

time  for  filing  decision  upon  a  trial  by  the  court.    Jd. ;  when  sufflc  ent. . . .  8178 

counterclaims 8174 

perishable  property  may  be  sold 8  75 

portion  of  veraict,  etc.,  may  be  remitted 8176 

arrests  in  marine  eawes 3177-3187 

appeaf*  to  and  from  the  general  term  of  the  court , 8188-8195 

appeal  to  general  term,  from  a  judgment 8188 

id. ;  from  an  order 8189 

time  to  appeal  from  order ;  proceedings  thereupon 8190 

Speal  from  general  term  to  supreme  court ;  in  what  cases 8191 

;  proceedings  regulated 8108 

Id. ;  within  what  time  ;  where  heard 8198 

id. ;  determination  upon  appeal,  how  enforced.    Id.  ;  where  new  trial  was 

properly  crranted 8194 

id. ;  appeal  therefrom  to  court  of  appeals 8195 

co'ts  upon  adjournment  in 8856 

Orrr  OouBT  of  Schiotkctadt 3203,  note 

CiTT  COtmT  OF  TONKERS— 

jurisdiction .  8208,  8a04-«W6 

sommoos,  where  may  be  served ...., 8806 
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pref erences  aoionjt* ••..•.-«••..—  TJI 

ciTll  actions  and  crimiiul  pcoflecntions  not  meiged ttH 

CkAIKS-^ 

wli^n  temporaiT  administrator  to  adrertlM  for* MTI 

•xeoQtor  and  adminiatrator,  adrertiaing  for • • Y71I 

proooedlngs  hj  creditor  or  legatee,  to  compel  exoontor,  oto.,  to  pmj, .  .aTlT-tni 

coni>tab.eorjaetice,not(olNijr.... • tUI 

UMB,  Court  or-> 

court  of  claima...*  <•...**•••••••••»••»*••••••.*•••.••#••••••••••••••...  ms 

jnriadlotion 314 

rales  and  procedarcb • m 

officers. •••••  SK 

seal  of  court ^P 

sessions,  duty  ofsheiiir )lg 

judgments m 

doty  of  attorney-general  and  superintendent  of  public  works. fj% 

record  of  prooedings;  report • 2TI 

expenseof  procuring  testimony  on  commission 371 

annual  report  to  comptroller tn 

cost^  not  to  be  taxed 274 

appeals tn 

time  and  manner  of  taking  appeal 3K 

oase  on  appeal  STT 

preference  on  appeals ITS 

salarvof  Judge  of  court  of  claims , , 171 

salarlesofofficersof  court  of  claims • #.••••...••.••••••••••.••  M 
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CLAnc  OF  Thmd  Pabtt—  ^  . 

to  propcny  levied  apon  nnder  an  ezeenttoA ;  tnd  how  diqMMd  of 141»-14| 

See  also  Attachmemt. 

In  replevin ITO^-ITIl 

on  atiachment  in  Justices*  conxts SOLi-AU 

on  replevin  in  justices'  court 019 

CuLUf  TO  Real  PitopsRTT ;  AonoK  to  Oohfsl  DBmamuraoa  or 1088>li9t 

who  may  maintain.  t...  160 

*"  complaint ;  contents  of UM 

answer;  denial  of  possessionin 16# 

"        pleading  title  in 2MI 

**        proceedings  as  in  ejectment,  after  Issue IMI 

"        proceedings  on  reversioner  or  remainderman^  claim ICtt 

Judgment;  tor  defendant,  what  to  award HU 

•*       forplaintiff,  "  J«« 

••       effect  of  judgment 1M8 

dower;  action  against  ^uty  claiming Mff 

**       proceedings,  if  plaintiff  admlta  claim  to 16tf 

**       proceedings.  If  plaintiff  denies  daim  to W$ 

corporations;  article  applicable  to. ; ICO 

Clbbotiuen— 

not  to  disclose  confessions. Mr 

Clxrk— 

defined ••••• SM 

county  clerk  is  clerk  of  supreme  court ..    SM 

CoDi  OF  Civil  Pbocedurb  ;  Appucatiov  ahd  Comstbuctiov 8844-4856 

short  title  of  act 8844 

rule  of  strict  construction  not  applicable  thereta 9^.4i 

punishment  of  crimes  and  misdemeanors  creati  d  thereby 8818 

application  of  certain  port  ions  thereof,  reflated  and  qualified..... 83^ 

id. ;  what  deemed  commencement  of  action,  etc S8I8 

id. ;  when  proceedings  to  be  under  former  statutes 88tt 

effect  of  act,  upon  trial  jurors  and  Juries,  in  criminal  causes. 88U) 

id. ;  upon  grand  Jurors  and  Juries 8fil 

id. ;  upon  proceedings  taken,  or  rights  accrued,  etc,mnder  former  ttatotas.    9K2 

id. ;  upon  former  appointment  of  terms 8358 

id. ;  upon  ofllcers  and  offices 8854 

when  act  deemed  to  have  been  passed,  etc 8855 

when  act  takes  effect S3S6 

CO-DEFKN  DANT— 

when  answer  to  be  served  upon : ••••••• Btt 

OOLLBCTOB^ 

8ee  TcxpORAitT  Advinistratiok. 
Commission  to  Takm  Testimoht  Qknbballt— 

See  Deposition.  

Commission  TO  Takm  Testimokt  IN  Justicks*  Covbts 29e(M987 

OOMMIBSIOMKB  TO  TaKX  TBSTIMONT  IN  CiTT  CoimT  OF  KeW  ToBK. ..      3171 

OOMinSSIOKS  OF  EXSOUTOBS  AND  ADMIMISTBATOBS • %190 

OOMMIBSIONBB— 

Clerks  and  court  attendants  when  not  toactas. 80 

not  allowed  tqparchase  at  sale  of  real  property 1679 

Commissions  s'  Fees  in  Partition  ob  Doweb 8880 

commisbioneb   of  jurors  in  klnos  countt^ 

duties 1183-1IS8 

penalty  for  giving  false  Information  to J 160 

to  report  and  pay  over  money 1188 

COMMIfiSlONER  OF  JUROKS  IN  I^EW  YoRK  COUNTT— 

duties 1060-1119 

all  persons  required  to  give  information  ;  penalty  for  refusal 1 121 

punishment  for  brlbery.of usX 

punishment  of,  for  taking  bribe. .* Ii2f 

ulae  swearing  upon  inquiries  by. , U8i 
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BKOnONS 

CoiattfTzn  6»  Lin^ATTc,  Idiot,  ob  Habttttal  DBtrNKAnti  •  pBoc^EDrNGs 

roR  Appointment  ;  Gknebal  FowERa  and  Dutiks 2320-53*4 

jnripdiction  of  pupreme  court g^i^O 

concurrent  jurindictiou  of  othercourty 2?i20 

duly  of  court  having  jurisdiction 2.^21 

committee  may  be  apj)ointod gjc? 

when  appointment  operates  as  a  revocation  of  Bubmission  to  arbitration.   .  23-(3 

application  for  comn)ilto«  ;  bv  whom  made 23 .8 

application  for  committee  of  incompetent  in  state  Institution;  petition; 

proceedings 2323  (a).  2336  (  ) 

id,:  costs 23?i>i/A 

doty  of  certain  officers  to  apply 2324 

conteniB,  etc.,  of  petition  ;  proceedings  npon  presentation  thereof 2835 

when  foreign  committee  may  be  appointed 2fK« 

order  for  commisBi.^n,  or  for  trial  by  jury  in  court 28)7 

contents  of  commission 28 )8 

commissioners  to  be  eworn ;  vacancies,  how  filled , ^9 

jury  to  be  procured ;  proceedings  thereupon 2;.30 

proceedin^^  upon  the  Hearing 2331 

retoTD  of  inquiHition  and  commist^ion 23 12 

expenses  of  commission £3 >.} 

proceedings  upon   rial  by  jury  in  court 2M 

subject  of  infiutry  in  capes  of  lunacy , 23  5 

proceedings  upon  venlict,  or  return  of  commission 233ft 

application  for  committee  of  iucun,i/ouLt  in   elate  Institution;  rert&ln 

ficctlona  not  applicable 233r.  (n) 

eecanty  to  be  eiven  by  commlltee 2337 

corapeneation  of  comm tttec . . . . . .' 2338 

committte  under  control  of  court ;  limitation  of  powers 2^89 

commiitee  of  property  may  maintain  actions,  etc —  2140 

id.;  to  file  inventory  iand  account — . 2341 

id.;  may  be  compelled  to  file  the  same  or  render  an  additional  account,  etc.  2343 

{>roperty,  when  to  be  restored 2343 

d. ;  ftispnf*ition  In  case  of  death 2344 

See  also  Saib,  etc.,  or  Infant,  Lunatic,  Idiot,  or  Habitual  Drthck- 

ABo's  Real  Pbopertt 2845-^864 

Common  CouNcn.— 

proceedings,  ordinances,  and  hy-laws  of  ;  how  proved 941 

Con M ON  Law— 

of  foreign  state  ;  how  proved fl<2 

rules  of,  a^  to  doc  u  men  tar  j  evidence  not  superseded. 063 

•OOMWOV   I'LEAS,   COUBT  OF — 

removal  to,  of  actions  from  district  courts 3216 

Competenct  or  Witnesses— 

in  particular  cases 828-^41 

h<  Mv  determined  in  justices'  courts 30J5 

to  be  the  first  pleading 478 

copy,  when  to  be  served 479 

consequence  of  failure 480 

what  to  contain 481 

when  interlocutory  and  final  Judgment  mny  be  demanded 4«2 

canses  of  action  to  be  separately  stated 483 

what  causes  of  action  may  be  Joined  in  the  same  complaint 484 

See  also  Pliadtnos. 

service  of  with  summons 419 

dismissal  of ;  when  does  not  prevent  new  action 1209 

complaint  in  ejectment. 1496-1511 

partition 1.'12 

••          dower 1  06 

••          foreclosure  of  mortgage 16:9 

••           action  to  compel  determination  of  claim  to  real  property ll>39 

••          action  for  cutting,  etc.,  trees 16'8 

••          replevin  ;  taking,  how  stated  in 7721 

'*          actions  by  or  against  corporations 2775 


•  Abolished  after  January  1,  li:J96,  by  conatiiution  adopted  in  li^i)i.    Jurisdiction 
tnuDtferred  to  supreme  court.    Constitution,  Article  VI,  s  ^-    L.  1695,  o.  946,  g  2. 
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CoxpLAnrr  nr  ivt/tuM* Oovmn .•.. ^. ...... •.•««**••*«•. .^.... 

offer  to  in  Jnsticet*  ooorts m 

COMFUTATION— 

of  time  to  pabllsh  legal  notlcee tr 

**       do  acts  genenUly. • • •  S 

CovDsmiAnoH  Law~ 

title ir 

definitions ttt 

when  proceedings  to  be  taken flH 

proceedinge  to  be  commenced  by  petition  ;  contents  thereof M 

notice  to  be  annexed  to  petition :  upon  whom  eerved ■£ 

petition  and  notice  ;  how  eerved  M 

appearance  of  defendant  infant,  idiot,  fanatic,  or  habitnal  dnmkard. M 

«*           parties  generally tm 

answer;  contents IK 

yeriflcation IK 

trial  of  issues W 

certain  proTlsions  as  to  amendments  made  applicable titt 

judgment;  what  to  provide IM 

proceedings  of  commispianers MK 

confirming  or  setting  aside  report ;  deposit  when  payment ST. 

offer  to  compromise ;  amount  of  costs ;  additional  allowance 03 

judgment  how  enforced :  when  to  deUver  possession  of  premlaea  and  when 

writ  of  assistance  to  issue IRI 

abandonment  of  proceeding ir4 

appeal  from  final  order ;  stay tCl 

appeal  from  judgment  by  plaintiff Vf 

new  appraisal ;  when. It? 

oonfiicting  claimants Wd 

.».     ._. .._                             jpj 


possession  of  property  on  giylng  securitr 

when  possession  of  real  nropertr  given  inimediately . 
notice  ot  pendency  of  action  to  be  filed. 


1  pendency  c 

practice  in  cases  not  provided  for  . 

repealing  clause. m 

when  act  to  take  effect. Ml 

Ck^KDinoHs  Precu>snt— 

how  pleaded • •.... • Bl 

COHTBSSIONS— 

clergymen  not  to  disclose Ol 

CoiTFKssioN  or  JUDOmENT  QMSWMAI^T" 

when  allowed t83 

married  woman  may  confess. IfSl 

statement;  form  thereof Wi 

**         to  be  filed  and  judgment  entered tfrf 

judgment-roll ;  docketing  and  enforcing  judgment JBI 

execution  where  judgment  is  not  all  due un 

several  joint  debtors ;  confession  by  one  of ]S9I 

CoirrsssioK  of  Judomskt— Iir  Justioks'  Coubts 28M«aOlO-MI 

commission  to  take  testhnony  by VI 

deposition  taken  by Kl 

references  of  issues  by Itll 

•*              **     not  allowed  in  certain  actions lOtt 

COKSTMRATIOH—  __,^  ^ 

seal,  presumptive  evidence  of. tm 

CONSOLIDATlOlf  OF  ACTIONS— 

practice  respecting ttT-V 

in  actions  on  behalf  of  people. 1981 

CJOHSTABLE— 

when  msy  not  act  as  attorney WBB 

duties  on  ex  ecu  ting  order  of  arrest fOK  1W> 

**     in  nrplevin  action ,.  JM>88,gttt 

service  of  tubpoena  by tB>79 

to  keep  jury  ia  justices*  court lOOS 

oath  of .._.. .  ....^  son 

levy  and  sale  under  execution  by aon»8QM^BM 

action  against  for  not  retvning  execution •• m 
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ComTAsr.i£-continued,  ,,       ^  ^^^'"mu 

action  &^\nH  for  money  collected :  ■  u  •  v  ' *.:^ Su-i 

when  may  continue  to  act,  though  term  of  office  has  expired W« 

forbidden  to  demand  or  receive  gratuities,  etc Siw 

not  to  buy  clainm  for  suit • *  JJ^ 

penalty  for  violating  preceding »i^ 

to  execute  mandates  in  person. ^  /;•■■;:  i 21^ 

sheriflf  to  act  where  execution  of  mandate  ii  reeleted ■•  •  JiJJ 

fees,  enumerated S**-**  JJ-,; 

'*    atHdavit  as  to  traveling  fees • *»** 

See  also  Justices  of  Peace  ;  Courts  of— 

CoNflTBUCTioif  op  Will— 

when  Burrogate  to  determine  on  probate *"'^* 

writ  of,  abolished ^^^ 


COWTBMPT— 


6 


acta  constituting  defined g 

puniehment  f  or •  •  J^ 

In  view  of  court ;  how  punished • J" 

requiPttes  of  commitment ia 

indictment  if  offense  indictable »J 

contempt  punishable  civilly • ": JJ 

prlgoncr  committed  for,  how  to  be  kept . ;:  •  •  v     -'Si'^yt'''  IS 

failure  to  pay  cogits  on  order  to  strike  scandalous,  etc.,  matter  from  pleading.  6« 

disobedience  to  subpcena      ^    ■••■■.••■■•■■■•■■  V  „««i;,™ Si 

disobedience  by  sheriff,  to  order  directing  him  to  return  inventory 681 

improper  second  application  for  order  or  judgment 7J8 

when  disobedience  to  judgment  constitutes • l»*i 

failure  to  pay  alimony,  etc • •  • J/iJ 

enforcement  of  hurrogate^s  decree  by  contempt  proceedings iV^  S.5S 

Com  TEMPT ;  Pkoceeuin^s  to  Punish  fob  Generally jum-^sii 

caser.  to  which  this  title  applien »<^ 

when  punishment  may  be  summary *^l 

when  warrant  to  commit  may  issue  without  notice w^ 

order  to  show  cause  or  warrant  to  attach  offender ^jw 

notice  *0  delinfjuent  officer  to  show  cause. •  J^JU 

orf'er  or  warrant ;  when  granted  out  of  court... «*1 

id. ;  when  contempt  was  couinilttcd  before  a  referee r-jra 

effect  Of  order  to  show  cau^e,  and  of  warrant. f-jji 

copy  affidavit,  etc.,  to  bo  served  with  warrant |g4 

inaorsement  upon  warrant ^**^ 

warrant ;  how  executed ^^l^ 

undertaking  to  procure  discharge ^*t 

when  habeaa  corpus  may  iesue • ^J 

Bhenff  to  tile  undertakine  with  return •  J -!» 

interrogatorieB  and  proofs - gg" 

when  and  how  accuf-td  to  be  punished ^i 

id. :  upon  return  of  habeas  corpus •  *^ 

id.;  Jpon  return  of  onluT  to  ahow caueo »^ 

amount  of  rine ™* 

length  of  imprisonment *^ 

when  court  may  release  offender. , • g^ 

offender  liable  to  indictment • *^^ 

proceed  jnga  when  accused  doee  not  appear — ^w 

undertaking  ;  when  prosecuted  by  person  aggrieved ^w 

Id. :  by  attorney -general,  etc **5m 

sheriff  liable  for  taking  insufficient  sureties J^J 

punishment  of  misconduct  at  circuit ^ • »a£ 

CJONTEMPT  ;    rROt'EEDINOft  TO  PUNlSU  FOB  IK  JUSTICBS'  COUBS-  ^^ 

for  what  acts  jut^tice  may  puuiwh *^ 

how  contempt  punished • ^^ 

offender  to  be  heard • •  •  •  •  g^* 

"       record  of  conviction • glj 

•'       requipitea  of  commitment •  -   g74 

•*      fine  ;  to  whom  payable •■•;••;   •.•■•• ■  -  ^J^ 

commitment  of  contumacious  witness,  etc..  In  justices*  courts auoi-3008 

r«raedi^e8'?or  failure  of  title  to  real  property  sold  under  execution,  "ad  to 

$o]foroe  oontribtttioQ • wnKXIW 


"T 
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Omrv-ETANCS  ow  Pbopirtt^  tmnem» 

by  order  of  coart , 717,  tH 

by  sheriff ^ 718 

when  entiUcd  to  be  read  in  evidence Hfi 

proof  :  when  may  be  rebutted f% 

of  real  property  riinated  oat  of  the  state ;  when  eTldence MI,9C 

upon  a  sale  in  foreclosure ;  eilect am 

action  to  coai')el  conveyance  of  infant's  or  incompetent  person's  real 

property <M 

See  also  Suebiff  s  Debd. 

Convict— 

not  excluded  as  a  witness. SI 

deposition  of fiTT 

CoMVfCT'8  Propbrty  ;  Garb  of JOllMSV 

when  and  to  what  court  application  to  be  made. tSS% 

who  may  apply    SM 

creditor  must  relinqaii*h  security Sn 

contents  of  petition , SM 

copy  of  sentence  and  affidavit  to  be  presented tBH 

proceedings  upon  presentation  of  the  papers tSU 

id. ;  on  re»um  of  order  to  show  cause ; S£ 

effect  of  orJer  appointing  trustee 12S 

removal  of  trustiee ;  ai)pointment  of  new  trustee < SST 

{)riiiouv  's  properly ;  b(  w  applied ttSS 
d.;  to  be  aelivcrcd  to  hm  on  his  discharge tS$ 

application  of  this  arUcle  to  persons  heretofore  aentenoed 130 

Corr— 

of  original  entries ;  when  evidence 880 

how  t )  be  veri  ud 8S1 

of  pipers  on  file  in  public  olUces ;  whenevidence 8QI 

CoprniGHT— 

ofcouitof  appeals  reports SIS 

OOROHBR— 

duiicd  of,  on  rcdemrtion  of  real  property  from  sale  under  execution. .  .1^7,  l-iTS 

"        when  sheriff  is  a  pa  tv 13 

any  one  of  the  coroners  may  act 171 

arrest  of  f  herifl  by  coroner. 174 

sheriff :  bow  confined 173 

pl"ceor  confinement  to  be  deemed  a  jail 175 

■heritt  to  be  admitted  to  jail  liberties;  liability  of  coroner  for  aherifTa 

escape 177 

ooroner  may  prosecute,  etc.,  bond  for  liberties 173 

duties  of  coroner  where  sheriff  is  plaintiff 178 

such  prisoner  enrltl<'d  to  jail  liberties,  etc 198 

escape  of  eiich  prisoner i8l 

Bee  also  In  coming  awd  Outooino  Shbripf. 

fc  es  of,  to  he  taxed  on  demand 8^ 

fees,  enumerated 8810 

Corporations— 

summons:  how  to  be  served  upon 431, 48S 

Bee  also  DoMBsrro  Corporations  ;  Foreigx  Corporations. 

service  of  1'  junction  order  upon 610 

offlcerd  to  furnish  certificate  of  attached  defendant's  interest  in  stock . .  .teO,  «51 

subpoenas  to  pre  duce  books,  etc.,  of  868;  868 

provisions  relative  to  action  to  compel  determination  of  claim  to  real  i>rop- 

erty  appl  icable  to 1650 

service  of  summons  npon  in  Ju-tice's  conrts 9B!9-SSSi 

costs  against,  in  action  on  behalf  of  people 1C87 

domestic  corporation,  defined. 8843 

foreign  corporation,  defined 8813 

proceedings  to  sell  real  properly  of 8:90-8897 

Corporation 8 ;  Actions  Rei  ativb  to  Geveraixt 1775-ifl3 

complaint  in  actions  by  and  arainet  to  recorrr  damages  or  property, . .  .1775-17W 

when  proof  of  corporate  existtnce  unnecessary 1776 

misnomer,  when  waived ,    1777 

action  against  a  corporation  upon  a  note,  etc 1778 

when  forei^  corporation  may  sue 1«T5 

when  foreic^  corporation  may  be  sued 17R) 

JwlicialsupervisCmqf  corporation  ami  its  qJB/lcertt etc. «.4781>17in 
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OotsfonATtdTXs ;  Acnoxs  Helativb  to  Gexetiallt— A)ft/lntt^<f.  bections 

action  agaiiitft  directors,  eic  ,  of  a  corporation  for  misconduct 17Hi 

by  whom  action  to  be  broutjht 1782 

this  article,  how  coiif<trued 1763 

aeiian  for  dU*olution  a/xl  to  enforce  individuai  liabUiiy  of  officers  or 

7nen^>er!i.  iciih  or  wi'hout  a  (lUmluCiQii 1 784-1798 

actioa  by  iudgmeiit  creditor  for  eequtetration,  etc. 1784 

**     to  dins  >i ve  a  corpoiation 17H"i 

id. ;  "by  whom  to  be  brougbt 1786 

temporary  injunction. 17b7 

receiver  :nay  be  appointed  ^  permanent  and  temporary  receiver;  powerp, 

etc.,  of  teniporMry  receiver 1788 

additional  powers  und  duties  may  be  conferred  upon  temporary  receiver  , .  17-ft* 

making  r*tofkhoUler8,  etc  ,  parties 1790 

when  t»cpariite  aci  ion  may  be  brought  against  them 1791 

proceediuga  in  either  action  . . yi^z 

jadgmeiit ;  propert:^  of  corporation  to  be  distributed 1793 

id. ;  fiofk  pab?»crlprions  to  be  recovered 1794 

id.;  as  toliauilitiesof  directors  and  stockholders 1195 

effect  of  this  article  limit  d 1796 

actioa  by  the  people  to  annul  a  corporation. i797-l8ird 

**      by  attorney -general,  when  legislature  directs 1797 

H.;  by  leave  of  court i;9H 

leave  ;  when  and  how  granted 1799 

action  triable  by  a  jury 1800 

judgment , l.xyl 

injunction  may  Issue l«Oa 

copy  of  jodgraent-roU  to  be  filed  and  publit^hcd IBOa 

prorinons  applicable  to  two  or  more  of  above  artiojn l^H-1813 

cert-jin  corporations  evct'iJted  from  certain  articles  of  this  title 1801 

officers  an  1  a-^ents  mav  be  compelled  to  tesJti-  y 18115 

injunction  Slaying  acunna  by  creditors 180;> 

cretlitors  m'ly  be  brrmi^bt  In 1807 

when  attorney-general  must  brinj;  action 1808 

iT^aisites  of  mjinution  aj:uin-*t  corj»onni  ms  in  certain  cases 1809 

id.;  of  order  appoiutinj^  receiver  In  cerLan  ca^ep , ,  1810 

id.;  of  judicial  tfuspcnsi on  or  removal  of  an  officer 1811 

application  of  the  last  three  sections IHfJ 

In  action  a;^inet  stockholders,  misnomer,  etc.,  not  available ! . !  1811 

CJORFORATIONS:  ACTIOWS  KeI.ATIVE  TO,  IN     JuStlCES'    Coi'RTS 2fW6 

CoRPOBATioN:  Pkockedings  TO  Changk  NaMK 2411-2418 

Cobfohation;  Voluxtary  D  ibmolution,  Prmoeecinoh  for  2419-2431 

w  .leu  a  majority  of  directors,  etc.,  may  petition  for  dissolution 2419 

id, ;  when  they  are  equally  divided. * ] .  ai^o 

contents  of  petition [.. 2^21 

affidavit  to  be  aune^eti .[..',  2t  8 

presentat  ion  of  pet  itlon,  etc  ;  order  to  show  cause * " .   ....  242.i 

order  to  be  published ....\\.\  2124 

id.;  to  be  served  on  creditors  and  stockholders 242* 

hearing 24^6 

Id, ;  ontrinal  papers  mav  be  used 24i7 

applieatiou  for  nri.'d  orders ... 2.128 

final  order— appointment  of  receiver — confirmation  of  latter's  acts 242D 

certain  i-alcs,  etc.,  void SJ.'iU 

certain  coriwratitins  excepted  from  this  title . S-ISl 

CoEPOBATB  Real  PiiopEurY— Prockedinos  to  Skll... dSSO-hVfl 

to  what  proceedings  applicable 9&f} 

proceedings  iubtitiited  by  petition  ;  what  to  contain 8391 

hearing ;  notice  of  referee 839i 

order ;  when  application  for  may  be  opposed — 813 

insolvent  corpomtion  or  association  ;  notice  to  creditors 8.'59 1 

service  of  notices  ;  how  made 33  5 

practi'^e  in  cas?s  not  provid^'d  for, 3^93 

when  act  to  tike  eilcct 83J7 

Costs  Gkxkrali.v  — 

jud:?e  not  to  be  interested  In 47 

part  y  pro  sec  utinir  a-*  p  >(>r  person  not  liable  for ....  401 

costs  m  favor  of  poor  person 467 

of  motion  ;  how  c  11<  cted 779 

^^IPhen  plain  tin  entitled  to  costs  of  course 8238 
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Costs  GtTfCEnAnr-^orUinued,                                                                     ftSCTiow* 
when  defendttui  en  titled  to  costs  of  cource ;  role  as  to  two  or  mow  de- 
fendants  88*9 

when  C08ts  are  discretionary B2^ 

costs,  whtre  several  actions  are  brought  on  game  instrument;,  etc 8831 

interlocntory  coets  upon  Uunc  of  law SUt 

id. ;  huw  collei'ted 8888 

costs,  where  there  are  eevcra.'  i9i»ue8  of  fact 8881 

id. ;  after  di»<coutiuuance  upon  ani^wer  of  title IMS 

co8t8of  amotion 8181 

the  fort'goiniT  BcctloTia  limited 8897 

costs    i>on  appeal  from  final  judgment 8^ 

id. ;  upon  appeal  from  interlocutory  judgment  or  order 8488 

id.;  inafei>ecial  proceedintf 8840 

Costs  in  Particulab  Casks — 

costs  ajxaiust  the  state  ;  how  paid 1W5, 1987, 8^ 

costs  \vhere  action  brought  by  |>eople,  oa  relation  of  private  person 834S 

id. ;  for  the  boucflt  of  a  county,  etc M4S 

costs,  ajijaiuwt  a  school  officer  .*.... 8844 

id. ;  auttinLl  a  municipal  corporation 8845 

id. ;  by  or  afjainst  an  executor,  etc 8848 

costs  in  ca^c  of  transfer,  etc.,  of  cause  of  action SM7 

certiflcaie  entitling  paity  to  tosts  or  Increased  costs  where  title  to  re»l 

propel ty  is  in  qut'Htinn 8918 

Infant  plaintiff ;  costs  a^'ainst,  collectible  from  guai-dian  ad  litem 8:319 

title  not  to  affect  special  provisions 8160 

Costs,  Sums  Allowed  as,  ano  Disbuiiskments—  

amount  of  costs  generally ,  886t 

additional  allowance  to  plaintiff  In  foreclosure  partition,  etc dSSSt 

additional  allowance  to  either  party  in  diflicult  cases,  etc fttSS 

allowances  under  the  foregoing  hcctious  limited 8&4 

costs  upon  adjournment  of  trial 8855 

d  Bbursemcnts  to  be  included  in  bill  of  costs 88S0 

increased  damages  not  to  carry  increased  costs 8887 

when  defendant  entitled  to  increased  costs 8863 

increased  di«^bursementa  not  allowed 88S0 

costs  upon  a  si^ttlemeni 8868 

costs  in  partition,  award  and  collection 1AC8 

*'       "  to  be  deducted  from  prnceeda 1878 

final  judgment  in  divorce  or  separation  may  award 1788 

actioQ  by  [«urety  or  trustee  to  rtcovcr 1918 

against  corjKiratitiiis  and  asurpers  In  action  on  l>ehalf  of  people 1887 

on  final  order  in  special  proceeding  commenced  by  state  writ  costs  are  

enforceable  bj  contempt  jjroceedlngs 8007 

costs  in  mandamus 90^ 

"    writ  of  prohibition. 8100 

*'    certiorari  to  review  determination  of  inferior  tribunal 8148 

••    proceedings  to  discover  life-tenant 8818 

**    awarding,  confirming,  correcting  award  of  arbitrators 8878 

•*    summary  proceedings 2^40, 2250 

**    supplementary  proceedings ^55,  8458 

**    foreclosure  by  advertisement 24i)l 

this  article  not  to  affect  Bpecial  provisions  of  law 1861 

taxat  ion  of  costs : .8888-8807 

security  for  costs « 8900  8899 

Sec  also  IvTERLocirTORY  Costs, 
Costs  in  Justices'  Courts — 

when  prevailing'  party  to  recover  ;  iums  allowed  as 8074 

when  neither  pl^ty  to  recover 8073 

amount  of,  limited aO?8 

demurrer ;  costs  upon , 80B7 

taxation >0?8 

increased  cos^ts 8078 

costs  upon  judgment  for  one  or  more  defendants 808P 

costs  wrongf u Ily  collected  may  be  recovered  back 8081  • 

upon  appeal  where  no  new  trial  Is  bad  in  appellate  court 8086 

id. ;  amount  thereof 8067 

upon  appeal  where  new  trial  Is  demanded OOTtMO'TS 

costs  iu  jukticea'  courts  ia  Brooklyn , ,, 81S0-31SI 
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8S0TION8 

Co0Tfl  lar  WORKuro  Woif AJr*8  Actioit  ih  Distbict  Court  or  Nbw  Tork 

CrrT , 8222 

See  aleo  Wobkinq  Women  :  Actions  by. 

Ck>BTB  Against  Executor  or  Administrator — 

when  awarded .1835, 1B88 

CosTfl  IN  Sdhrooate's  Courts 2556-2567 

in  what  cases  allowed tSSfl 

enforceable  in  like  manner  aa  in  8apremep<;onrt 25£fi 

how  costs  made  payable 2S57 

when  costs  are  of  fight 2558 

when  to  unBuccessf ul  contestant 2558 

what  allowed  as  costs ;  dirtbureemente 2559 

amonnt  of  costs  on  trial  of  fact  and  on  appeal 2560-2589 

how  co^ts  fixtfd  ;  amounts  enumerated 2661 

additional  allowance  on  accountings 2563 

allowance  on  sale  of  real  estate SS63 

id. ;  when  to  be  in  lieu  of  commlsBlons 2564 

fees  of  appraisfef 2565 

**    referee ,. 2,5^6 

••    witness. 2566 

on  appeal  from  >rder  made  upon  motion  for  new  trial  In  surrogates'  coorte. .  2649 

Counsel — 

when  snrroeate  disqualified  f  r " m  acting  as 2495 

when  clerk  In  siirrogate'a  court  not  to  act  as  counsel 2611 

when  father  or  won  of  surrogate  not  to  practice  as 25^ 

See  also  Attohnbys  and  Counbkllobs  at  Law. 

C0VSBBI4  Fees — 

alimony  and.  In  divorce  and  separation , 1769 

Countebclaim»  Generally— 

defined,  and  rules  relating  thereto .501-518 

demurrer  to — 496,  496 

neht  to  provisional  remedy  in  case  of 720 

pontiffs  offer  to  allow  judgment  to  be  taken  against  him,  in  case  of . .     . ,  739 

when  deemed  an  action  for  the  purpose  of  trying  issues 974 

may  be  interposed  in  divorce  or  separarion 1770 

Counterclaims  in  City  Court  of  New  York— 

practice  respecting 8174 

COUNTERTLAIICS  IN  JUSTICES*  COUBTS 2941-^950 

County — 

jndg:ment  affecting  real  property  to  bo  entered  where  situated 1677 

Bee  also  Place  of  Trlal. 

CouKTY  Clerk— 

seal  of. 28 

copies  of  papers  on  file  with,  when  evidence 938 

dntlea  in  New  York  county  with  respect  to  drawing  trial  jurors. . .  1096-1104 

to  account  for  fees 8285 

is  also  clerk  of  supreme  court 8?M8 

fees  of  to  be  taxed  on  demand 8287 

fees  enumerated .....8804,  8905 

County  Courts — 

jurisdiction 840 

domestic  corporation,  etc.,  when  deemed  resident,  etc 841 

action,  etc,  wherein  county  judge  is  incapable  of  acting S49 

aopremc  court  may  remove  action  and  change  place  of  wial 848 

cflect  of  order  of  removal ;  appeal,  etc « 844 

stay  of  proceedings 845 

removal  of  action  not  to  impair  process,  etc 840 

county  court  may  send  its  process  to  an^  county 847 

when  jurisdiction,  etc.,  co-extensive  with  supreme  court 848 

power  of  county  judge  in  special  proceedings 840 

fines  and  penalties;  how  remitted 850 

restrictions  npon  i>ower  to  remit 861 

notice  of  aplication,  etc. ;  costs  to  be  paid  on  remission 863 

fines  imposed  by  jnstices  of  (he  peace ;  how  remitted 858 

who  may  make  orders 854 

county  court  when  open ;  terms  thereof. 850 

notice  of  appointment  to  be  published 868 

Joron,  bow  drawn  and  Bommonod ,,,.« ,«.,«ft**i* 857 
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CouKTT  Coxntn^-oofinfiMd,  '  ■■mi 

Btenog^phers  f or  conn^  courti ^.•,  • » 

■tenofcTapher  for  cx>iiiity  con  rt  and  court  of  Beseions  in  Elngs  coonty B 

^*  for  coanty  courta  of  Monroe,  LivingBton  and  other  countiefl  .    H 

interpreter  for  coanty  court,  court  of  aeseious  and  annogate'a  eo«rt  of 

Kings  county k 

app^l  irom  county  court  to  Bupreme  court l* 

removal  to  county  court  of  actions  from  mayor^a  court  of  Hudaou  and  re^ 

corders' courts  of  Utica  and  Oswego I 

application  of  code  to t« 

CouNrr  JtrtKifc— 

general  powers  of !. 

CoUNtf  TUT!  A.flUR«R— 

f eea  of  ennmerated Sc 

when  to  be  ex-offlclo  public  admlnlatrator ^ 

bond lh 

authority  of;  when  superseded 'jr 

powers  and  proce^in^sof %^ 

payments  by  into  State  treasury K> 

See  PAfMBNT  INTO  OOURT. 

County  TRSASURBB^d  Boia>— 

action  upon ur 

COUBTS — 

what  issues  triable  by W 

enumeration  and  classification h> 

general  provision  as  to  jurisdiction,  etc i 

sittings  to  t>e  public ! 

not  to  sit  on  Sunday,  except  in  special  cases I 

general  powers  of  courts  of  rocord  

rules  of  courts  of  record;  how  made  and  revised r 

••                    to  be  published :• 

courts  to  order  calendar  printed i 

*♦                       *•            expense  to  be  A  county  chaige s 

certain  papers  may  b0  destroyed •  f: 

writs,  etc.,  in  name  of  the  people,  and  in  English;  abbioviations fl 

id. ;  teste  and  return 9 

VI.  ^  to  be  subscribed  or  indorsed;  when  error,  etc  ,  not  to  vitiate Si 

BO  discontinuance  bv  reason  of  vacancy,  etc t 

in  New  York  one  Jnrlge  may  continue  proceedings  commenced  befbre 

•  'Unbther 1 

provisions  respecting  the  seals  of  courts ST.  fi 

seals  of  counties g 

what  16  a  sufficient  Bealing S 

new  seals tf 

rooms,  f nd,  etc.,  how  furnished SI 

no  liquors,  etc.,  to  be  sold  in  court-house;  penalty 8Mt 

adjournment  of  court  to  a  future  day U 

.  **               to  next  day,  Judge  not  appearing. S^ 

written  direction  to  adjourn a 

causes  tried  elsewhere  than  al  court-house t 

governor  may  change  place  for  holding  courts  of  record 3< 

such  appointment,  etc.,  to  be  recordedand  published J 

judge  may  change  place  for  holding  court  of  record. 4$ 

actual  session  may  oe  adjourned  to  another  place i 

place  for  holding  courts  in  the  city  of  New  York,  how  changed 4: 

when  court-hon«e  is  u  fit  to  hold  court  another  place  to  be  appointed » 

no  action  or  special  proceeding  abated,  etc.,  by  failure  or  adjournment  of 

*  court 41 

trial  once  commenced  may  be  continued  beyond  term. « 

Bbdfifr;  when  directed  to  notify  constables,  etc.,  to  attend  court ,  r: 

OOUBT  OF  Appkals — 

title  to  public  office,  appeal  involving • ?9 

insurance  cases,  judge  of  court  may  sit  in  though  a  policy  holder; H 

jurisdiction Iff 

llmitationa,  exceptions  and  conditions ,.'..,     m 

tip^«  <»ie  iiuLu  cr^-ittiii  uruertt,  Uuw  lieMid IVl 

court  may  maKe  rules .'.,     tfj 

remittitur ;   when  judgment  absolute  to  be  rendered,  and  proceedings 

thereupon  191 

second  and  subsequent  appeals  .• jv^ 

times  and  places  of  holdiug  terms ]     i^ 

court  may  be  h4>.ld  in  any  building;  adjournments...... ,\*     jjg 

officers  to  be  >»nn'>inted  by  court V,'',\     i*^ 

clprks  for  judges  of V,"     JM 

offibcs  fur  j  udgea  ;  by  whom  to  be  provided  and  maintained ju 

clerk  of  court  of  appeals ;  duties    ; ...199l308 

to  account  for  fees .^^^ .* '**,    gaSS 

feesof enumerated.. *,^^.V.^ OOaJi^ 901 

state  reporter ;  dutietof.-  „ Ma.au 
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Court  of  Affk ALB-^oniinued.  sections 

clcsrk  of  court;  du;ieB  of .109-108 

**              to  accou-it  for  fees 8203 

fees  enum'Tjitcd S,"  1 

"  BWe  reporte.-.  duties  of 209-216 

See  also  Appeal  to  Coukt  of  Appeals 1834-1339 

Coimx  of  Claims 26J-'iiiO 

See  Claims,  Coubt  of.  ^^^^..^ 

Cotmr  ATTKNPAJfTS^  ^^*^~'     '  ^      " 

couu.y  clerk  to  appoint  special  deputy  to  attend  courts 89 

clerks  Dot  to  act  as  referees,  receivers  or  comiiiitk*ioiierH  in  certain  cases 9C 

cners;  county  jndgM  except  in  Kind's  to  appoint 91 

when  e^icTi  if,  constable,  etc..  to  act  &n  cri'jr 92 

ntt^^ndants  upon  courts  in  New  York  city 93 

interpreter  for  conrU  of  record  in  Kinps  coiiiitv 04 

attendants  and  mesrseni^ers  liow  appomtcj  'n  Kings  county 95 

datiep  of  persons  appointed  under  las-t  Bcction CO 

Fheriff,  when  g  ireeted,  to  require  constables,  etc.,  to  attend  courts 9? 

id. ;  when  not  directed ilS 

penalty  for  neglecL  of  olHcer  to  attend  court 9i 

CaEDiT,  FALfiB  Statembntb  bespecting — 

warrant  of  attachment  for 636 

C?bj:ditors— 

publication  of  ordorB  in  actions  brought  for  collective  bcneflt  of 7S  T 

redemption  by,  from  eale  of  re^il  pro,»erty  under  executiou 1449-1 K  J 

when  may  be  "made  defendant  in  partition 1540 

when  may  apply  for  leave  to  bring  action  to  dis^solvo  corporation 17S6 

defined  with  reference  to  chapter  on  sturrogate's  court* 2514 

when  to  be  cited  on  appUcatidU  for  letters*  of  administration  2661 

proceedings  by  against  executor  or  administrator  to  compel  payment  of 

claim  - 2717-2T19 

SeealsoJiTDOMKNT  CREDixoifs  Action?. 

Cbh>itor'8  Action  agaixst  Debtok's  Next  of  Km,  Legatee,  Ukik  or 

Beviske. 1837-1800 

when  act  ion  lies 1H87 

action  may  be  joint  or  several 18  8 

in  joint  action,  recovery  to  be  apportioned ....  1P39 

recovery  In  a  several  action  \^\0 

requifritcs  to  recovery  in  action  against  lepatee 18 II 

id.;  in  action  against  a  jtreftrred  legatee 184 J 

liability  of  heirs  and  devisees 1818 

when  action  therefor  may  be  brought 1814 

effect  of  application  to  sell  real  property 1845 

action  must  be  joint 1846 

recovery  to  be  apportioned 3847 

requisites  to  recovery  against  heirs 184H 

id. ;  against  deviseets  — 1819 

dednctione  for  prior  recoveries 1850 

complaint  to  describe  land  descended,  etc 1851 

Judgment;  wlien  to  be  satisfied  out  of  land 185^ 

idL;  when  not  a  lien  on  land  alienel          1853 

how  Judjment  taken,  when  land  aiiemd 18"4 

chiMsiflcation  of  debts  to  be  enforced  unler  this  article 1855 

defense  by  rca^n  of  other  prior  or  equal  claims , 1656 

id. ;  when  such  a  claim  is  paid  1R>7 

action  not  suspended  by  infancy Ih58 

this  article  not  applicable,  where  will  changes  real  property,  etc,     1859 

one  actiou,  where  same  person  is  heir,  devisee,  etc  .......   1860 

Crters  - 

in  Erie  county • •■  Ul 

to  !)<•  appointed  by  county  judges,  except  in  Kings gj 

jraent  of  crimes  created  by  the  Code aM6 

ClttiuiiA'L  Pkoobdurb— 

application  of  the  Code  to 8360-8852 

CStMINAL  actions— 

preference  of TOO 

defined  8326 

C^BiniiNAL  Prosecution— 

testimony  of  stockholder,  officer  of  corporation,  etc.,  when  not  to  b«  nsed 

as  evidence  in  a 1805 

cMl  and  criminal  prosecutions  not  merg^ 1S99 

CVMiNATiMG  Oneself— 

iritwwtartlfyin^ , ^ 
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when  caoM  of  Action  aoeraea  on 01 

CVtTODT  AND  DlPOSIT  09  BmOUaOIMM  ZV  BUBIOOATIl*  CkHTBTS. MOi 

CUSTODT  or  CHtLDRXir— 

tn  action  to  anno]  marriage. 179 

In  divorce  or  Mpaimtton. > tm 

Dajcaobs— 

on  Tacatfaie  injvnctkm  order. 617,60-01 

when  doable,  treble  or  Increased  damages  aUowed  in  Terdici VH 

measure  of IM 

in  ejectment 14M,lfl7,]ai 

««         improTementi  allowed  dsfenduit m 

dower » y: 160^1601 

increased  damages  not  to  carry  increased  costs ttV 

when defendantentitled to increafed  coats 89 

Increased  disbarsements  not  aUowed m 

Damaobs;  Wbit  ov  AasiMMBXT  or MM^na 

of  attdrnej;  effect  of C 

proceedings  npon  death  or  disability  of  a  party 7SB-9M 

extensionof  time  to  appeal,  in  case  of m 

presumption  of ,  in  certain  cases 611 

protest  of  notary  pnblie,  when  eyidence  in  ease  Of  death. M 

of  instice  of  peace ;  how  proceedings  before  proved  thereafter M 

of  Jostice  of  peace ;  hooka  and  papers  to  be  demanded  by  city  or  town 

clerk rrr.! r.\T. 8MS,aMr 

Judgment  against  person  after tta 

vacating  judgment  after  party's  death JtN 

appeal  after  death  of  adverse  part V mi 

proeeedings  when  party  dies  pendbig  iq>peal tm 

severance  in  ejectment  after 101^  154 

proeeedings  on  death  of  parties  in  partition UBI 

action  for  death  by  negligence. 1906-*ni 

proceedings  to  discover  death  of  tenant  for  life   ^ 

when  operates  as  a  revocation  of  submission  to  arbitration 

of  executor  or  administrator  not  to  affect  pending  prooeedlnga  for  aaki  or 

mortgage  of  decedent's  real  property  for  debta,  etc 


defined  with  reference  to  chapter  on  mrrogates^conrts B14 

when  temporary  administrator  authorized  lo  pay 6874 

retaining  money  npon  accounting  in  (arrogates' courts  to  cover. T'^ 

ascertainment  of  by  executor  or  admlnletralor •••.•• S7U 

advertising  for • mt 

payment  of STlf 

Setition  to  compel  payment IfW 
ecree  for  payment S73S 

Psbtb:  Salb  or Dsckdxnt's  BbaIi  Pbopebtt  vob...» 6749*6101 

DxBTs;  BAiiC  or  Decxdkht's  PxbsohaXi  Pbopxbst  fob •.•••• snr 

Pbbtob;  Ducbaboe  or.  obhbbaixt— 

discharge  of  insolvent  from  his  debts 6146-6187 

discharge  f^om  imprisonment  or  exemption  from  arref*t  of  insolvent 
debtor fam-m9a 

discharge  of  imprisoned  Judgment  debtor  from  Imprifonment 6800-6618 

Dbbtob  ;  Abbist  oy,  ahd  Dischabob  fbom  Impbisobmbnt  in  Justiobs* 

CouBTB 8U86-6067 

DiBTOB's  Nbxt  or  Kin.  Lboatbb,  Hbib  ob  Dbvisbb^ 

eredltor*s  action  against 1887-1866 

Dboeasbd  Bxboutob— 

MCGoauting  by  ezecutorof • • SOW 

Deceased  Wnicxss — 

evidenceof,  on  subsequent  trial... ^••••••••••••••..    606 

DiOBDBHT'—  

execution  against  property  of 1876-1661 

Dbcxdbbt*s  Dbbts— 

compelling  testamentary  trustee  to  pay 68(M 

Dbcbdbbt*s  Bstate— 

action  by  or  against  an  executor  or  administrator 1814-1880 

action  by  a  creditor  against  his  debtor's  next  of  kin  ;  legatee,  heir,  or  de- 
visee  IHa7-1806 

action  to  eeUblish  or  impeach  a  wia 1861-1867 

general  and  miscellaneous  provisions  1868-1876 

proceedings  by  creditor  or  legatee  to  compel  executor,  etc ,  topay  elalm  .6717-6716 

I^KBSIVT'S   SBAL  PaOPBBIT  \    SaLB   Or    FOB   DbBTS  ABD  JflTirBBAL  BXr 

rMman ....674MSV 

.,y,u..u  by  Google 
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DioittMr*-  tnmoNs 

d«flDcd SMS 

apoatrUUirlieiitolM«l6d / JOID 

of  coart  or  rep3rt  of  referee,  npon  demnrrer.  what  to  state  1091 

*'  upon  trial  of  the  whole  iasae  of  fact ]08i 

In  a€ti.  a  for  non-pajment  of  rent 1507 

by    JTOgrte 8fi46 

within  what  time  Judjnnont  mnet  b9  rendered  in  Jnsticea*  conrta 8ni  3 

•       time.  rflllnsf'nCItT  Coart  of  New  York 8178 

'wh  n  c  nclnaioni  of  law  and  fact  to  be  eepaiatelj  stated 8178 

S-    alto  JuDoxnrr. 

Dbcbxks^ 

in  Barrogate*8  conrta  S860-8668 

See  also  AocouMTUfot. 

Dbu>— 

when  to  be  received  in  evidence 085 

proof  of  acknowledgment ;  when  maj  be  rebutted 98^ 

of  real  propertv  eltuated  out  of  state ;  when  evidence 04A,  947 

iniardian  appointed  by  will  or  deed 8861-SbdO 

See  also  CoicvcTANca,  SiUKiFV't  Dekd, 

Z^KTAULT  GRCSRALLT— 

iadgment  on,  not  to  exceed  amount  demanded 1207 
low  taken 12  ^ 

amount  in  such  cases ;  bow  determined 1213 

application  to  coart  for  Judgment  on ;  when  nece^ary If  14 

**  proceedings  on  such  application       ...  .  .      121 5 

••  wherw  service  was  not  peroonal 1216 

AAtfce ;  when  defendant  in  default  entitled  to 1219 

no  Judgment  as  of  course  in  matrimonial  cases. 1229, 1758, 1757, 1774 

recovery  of  dower  against  infant  i.y 1605 

ascertahiing  damagea  In  replevin  on 1727 

Dkfault  IN  Justices' CouwTS—   ,   ^    ^      .  ^v     v  *  ;•   a«a.  •a^.o 

Slalntiif  to  prove  certain  extrinsic  facts  where  arrest  has  been  granted.  .2908, 8988 
efaults  in  lustlces'  courts  of  Brooklyn 8123 

DwECTs 721-780 

See  MisTAKXS. 

l>XrBNDANT— 

defined «»o 

**     for  purposes  of  condemnation  law 8358 

fl^  ^IflO  PABTxaa. 

ney  guilty  of ;  bow  punished 71 

issaiof  action  for  failure  to  serve  summons  on  necessary  party 821 

Tor  neglect  to  proceed ^^ 

KB  Obnbrallt— 

«j<  ■  •  adant  must  demur  or  answer •c7 

wl  ea  he  may  demur <^ 

d<  marrer  to  complaint  roust  specify  grounds  of  objection 490 

i<L  •  to  all  or  part  of  the  complaint ;  id.  ;  to  part,  and  answer  to  part 492 

d.  ff  ndant  mav  demur  to  reply 408 

^\  hra  plaintiii  may  demur  to  answer 494 

dyiu  orrer  to  counterclaimf  when  defendant  demands  an  affirmative  Jndg- 

ment <J5 

Id.  ;  must  specify  grounds  of  objection 496 

anirodments  in  certain  cases  after  decision  of  demurrer 4ii7 

whin  objection  may  be  taken  by  answer 498 

obj»  ction ;  when  deemed  waived 499 

DsMuitnEB  IN  JusTiom'  Coubts ^^ 

cu^'ti upon *''' 

l>xMUKi«B  TO  Mandamus 8078-2082 

SCO  also  Plbadinos.                                    ,..*_.»  -/w>* 

deriilri  of  court  or  referee's  report  upon,  what  to  state 1021 

DEPABT^[8NT8,  JUDICIAL— 

divi4onof  sUte  Into 219 

DePO!<IT  oh  JLIILIVKRY  09  PkOPBUiT— 

when  may  be  ordered  by  court «}J 

whea  sheriff  may  take  and  convey,  etc yri.L:\ * 

lepcilt  of  eecuJitlee  to  reduce  penalty  of  executor,  administrator  or 
ifliartlan'sbond ^^ 

tak^fi,andiob4u$€dtDUMnth€$taU •- BW-WJ 

of  aparty,etc ^ vrtrr.'t^ gri 

of  awitiiesanot»party...j^.... gj 

Aimileat&oii:  contenta  of  •flkUiTlt » ■*" 
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Darosinoir  Qshsballt— «on^iiti«<f.  ivpuuii 

order  for  examination D 

Bubpcena & 

■eryiceof  order,  etc C 

deposition  when  a  id  where  to  be  taken Kf 

Id. ;  of  partj  confined  in  prison B:: 

depoeition  by  consent. r» 

manner  of  taking  and  returning  depoflitlqn I« 

when  to  be  read  In  evidence 8^' 

proof  of  wltnewes*  inability  to  attend .* R 

e£Fect  of  deposition &i 

original  affidavits,  evidence ^. 

deposition  to  be  nsed  on  motion V 

where  witness  may  be  compelled  to  at  tend >4 

fees  of  witnesses tn 

taken  without  (he  stae^for  vse  trithin  (he  stale. jflT-W 

commission ;  in  what  cases  to  issue 8K,fr  * 

how  and  upon  what  terms  granted boi 

order  made  by  judge W 

interrosatories ;  howsettled 9W,rt 

id.;  to  oe  annexed;  directions  for  return S« 

onu  questions ft 

open  commission ;  when  may  issue €M,Sr 

depositions  where  a'lverse  party  is  au  infant  or  committee ^ 

notice  of  examination  npon  oral  questions t$> 

order  directing  deponitions  to  betaken Sfc 

before  whom  depositions  may  be  taken;  notice  of  taRin;; 91 

bow  depositions  taken W 

commissi  on  or  order  to  take  deposi  tions ;  bow  executed  a  n  1  returned 1^. 

certificate  of  execution Wi 

♦*         a  sufficient  return !• 

letnm  by  agent Sl; 

••     when  agent  sick  or  dead Ift 

filing  deposition,  etc.,  so  returned 901,  97 

commission,  etc.,  by  consent flOl 

where  return  to  be  feept :  pa'tiesmay  inspect  It,  etc 901 

snpuicssion  of  commission tH 

evidence ;  commission  when 9^1 

foreign  language ;  when  interrogatories  may  be  in. 9J 

letters  ro;taiory 9J 

taken  within  the^atefor  we  without  ( he etate 914-99 

in  what  cases  deposition  may  be  taken 914 

subpoena  to  witness 9iS 

*^        contenU  of 9)« 

••        when  no  commission  is  iosued 9r 

**        justice  of  neace  may  subpoena  witness W 

taking  and  return  of  deposition 913 

penally  for  not  appearing ftj 

Depositions  ik  Justi  ks'  Courts S9P0-8? 

DsrosmoNS  nc  Citt  Court  op  New  York 8171 

DasioNATioN  BT  JtJSTioB  or  PsAOB  OF  Privatb  Persoh  TO  Sbbvb  JIan- 

date sm 

Dbstrotbd  Will— 

how  proved  on  application  for  probate 9ttl 

Dxtaikbr— 

forcible  entry  and  detainer  forbidden 99B 

issues  in *. .  - fiC 

See  FoRciBf  b  Entry  amd  Dbtaimbr. 

DBTB  RUINATION— 

defined  with  reference  to  certiorlari  to  review  decision  of  Inferior  tri- 
bunal       SHI 

Bbtermimation  op  Claim  to  Real  Property— 

action  to  compeL lOft-lM 

DSTISBB— 

execution  against  property  in  bands  of IHI 

when  may  maintain  action  for  waj»te        ]CS 

creditor's  action  against  debtor^s  next  of  kin,  legatee,  heir  or  deviasa. .  .1887-180 
Dilatory  Deprnoxs- 

(obeYcrffied US 
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action  aesiiut  directora  of  corporation  for  mivcondact,  etc   1781-1788 

prooeeduifn  to  enforce  liabilities  of  in  cases  of  InsoWent  corporations 2796 

not  to  be  removed  or  suspended  except  by  final  judgment...... 1811 

DlBBUBSBllBNTS — 

what  disbonements  to  be  inclnded  generally  in  bill  of  costs,  searches. . .  8906 

increased  disbnreements  not  allowed ......  889tf 

affldarit  of  to  be  famished  on  taxation  of  costs 8267 

allowed  in  sarrogate's  courts 2559 

upon  appeal  la  Justices^  conrts 8060 

See  also  Costs,  Sums  Allowio  as  DiSBUsaKMSirTa. 

ttaSCHABOE — 

of  jury  falling  to  agree IIRI 

'^  **  **      in  jtistices' courts 8008 

of  insolvent  debtor  from  his  debts. 2149-2187 

of  iL-iprisoned  insolvent  debtor.  9188-2199 

of  Imprisoned  judgment  debtor 2200-8318 

from  arrest  in  JuwTces'  courts 24*01 

•*  **    effect  of  on  action t908 

PiSCHAROK  or  iMFmSONSD  PbRSOX— 

when  city  court  of  New  York  may  grant 8168 

DiSCONTINUANCK — 

change  or  Vacancy  in  judges  not  to  effect 25 

costs  upon. , 82ii0 

Dwoovmrr— 

subsidiary  action  for  abolished.  » » 1914 

DiscovBRT  or  Books  and  Papers— 

court  may  direct  discovery  of  books,  etc 808 

rules  to  prescribe  the  cases,  etc 804 

petition  fordiscovery,  and  order  thereupon  805 

order,  when  and  by  whom  vacated 806 

proceedings  upon  the  return  of  the  order 807 

penalty  for  disobedience 808 

effect  of  papers,  etc.,  produced 809 

DiacoTEBT  or  Pbopertt— 

proceedings  for,  by  executor  or  administrator 2708-2715 

DisFUTKD  Claim  Aoahtst  Decadent's  Estat* — 

limitation  of  action  on 1882 

DusoLunoN  or  Corporation  ;  Aotioh  por 1785-1796 

8ee  Corporations  ;  AcrioNs  Relative  to.  % 

Dissolution  op  Corporation;  Prooeedinos  fob  Voluntart 2419-2481 

Distinct  PABCRiy— 

of  real  property  defined 8848 

DDTRiBirrioN'- 

order  of.  of  decedent's  property ., 2733 

married  woman's  estate 2734 

decree  for  upon  accounting ^48 

DisTRiBTmvB  Share-' 
See  Leoact. 

District  Attornit— 

not  to  act  as  attorney  in  certain  cases 78-81 

District  Courts  in  New  York  City— 

lists  of  trial  jurors  for,  to  be  selected  by  commissioner  of  jurors 1111 

summary  proceedings  to  recover  possession  of  real  property  in 2289, 2246 

summons;  service  or  with  complaint,  proceedings  thereon 8C07 

proof  of  service 8208 

who  may  serve  8808 

action  commenced  by  appearance  or  service 8200 

arrest 8810, 88 1 1 ,  8817-8219, 8221 

attachment. 8S»10, 8811 

replevin 8810,8211 

titia  to  real  property;  proceedings  where  involved 8812 

appeals  from , 8818 

innBdiction  and  proceedings;  eixect  of  act  upon 8814 

JSriadictlon 8815 

lamoval  of  certain  actions  into  city  court  of  the  city  of  New  York 3216 

fMoisites  of  cerUln  undertakings JSttJ 

docketing  judgments;  execution  thereupon wj 

eatocement  of  certain  mdgmeuts  in  favor  of  working  woman ^g 

OOila  SB  action  by  working  woman. , 
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DisnucTor  CountBiA— 

•m braced  In  the  word   ^'territory" ••••• S31S 

PrVIDKMDB — 

•pportionment  of.  by  ezecutort  and  administrftton 2no 

I>iTOitcB;  Action  fob— 

jodgmen  t  in,  U  be  bv  court  onl  t tEtl 

**            not  to  be  rendered  on  default,  etc..... 17TI 

See  also  Dbfault. 

Bommonfi;  requisites 1774 

when  maintainable ITU 

answer:  mode  of  trial;  judgment  by  default 179 

when  dlTorce  denied  thoogh  adoltcry  proved ms 

regalations  wben  action  brought  by  wue 179i 

**           when  action  brooght  by  husband ITQi 

Hiarriaffe  after  divorce  for  adiutery 276I 

married  woman,  when  deemed  a  resident 1788 

alimony,  coundel  fees,  etc 1780 

final  Jadgment  may  award  costs ITS 

counterclaim  may  be  interposed 1770 

custody  of  children KTl 

hosband  may  be  required  to  give  security  for  alimony  or  support  off  ^^ 

children IT?* 

payment  enforceable  by  contempt  proceedings ITU 

DOCKKT— 

cancelling^ docket  of  reversed  or. modified  Judgment -ISS 

**  whenseversal  vv  as  by  court  of  appeals ISB 

Docket  Book M© 

of  justice  of  peace,  how  proved MS-OB 

DOCKVTINO  J UDOMERTS IMft-lSl 

DocKiTnro,  Tbanscripts  of  Justtoks*  Judomsnts 9017-809 

DocimsMTABT  BvTDBNcs  ;  see  Evidbmcx. 

Domestic  Cokpobation^ 

defined 8M 

when  deemed  resident  to  confer  Jurisdiction  upon  superior  dty  court Mi 

••  ••  "  '*     countycourt MI 

summons:  how  to  be  served  upon 4S1 

Bee  also  Cobporatzom,  Fobbion  Cobfobation. 

Doublb  CoKifissiONa — 

to  executors  and  adnanistrators S738 

Doublb  Costs— 

double  damages  do  not  carry SiBP 

when  defendant  entitled  to 8258 

increased  disbursements  not  allowed 8t59 

DOXTBLB  DaXAOBS^ 

when  allowed  in Terdlct 1184 

do  not  carry  double  costs 8^ 

when  defendant  entited  to  double  or  increased  costs 8858 

increased  disbursements  not  allowed 8Hi 

ejectment  for,  abolished HS9 

as  affecting  proceedings  to  sell  the  decedent's  real  property  for  debts,  etc 

8778,  SrM,  »n» 

in  premises  sought  to  be  partitioned 1567-1571 

actton  f^ain^t  woman  by  owner  of  land  to  compel  determination  of  claim 

for  dower 1(>I7-16# 

BowBR,  Action  fob 1500-1835 

limitaUonof 159S 

against  whom  to  be  brought 1697 

who  joined  as  defendants 1506 

id. ;  where  defendants  claim  in  severalty 15Bt 

damages  may  be  recovered ;  how  estimated 1000 

id.;  in  action  against  alienee  of  husband 1001 

id. ;  where  several  parcels,  etc 1608 

id. :  against  heirs,  etc.,  aliening  land 1008 

action  barred  by  assignment  ordower 1001 

collusive  recovery  not  to  prejudice  Infaut lOfli 

complaint MOO 

interlocutory  Judgmentfor  admeasurement 1007 

oatii  of  commissioners,  etc.;  removal;  filling  vacancy MOO 

dower  how  admeasured ^r;v .         ,    ,.,    M03 

leport  thereupon ♦-.*;-.- .^ A. lOO.^!.^., .    lOtO 
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.  Aonoir  yo'B--«mtlnusd,  isonoira 

setting  aside  report 1011 

fees  i£d  expenses 1619 

final  Judgment 1018 

Jilaio tiff  may  recorer  nun  awarded ;  coort  may  modify  Jndgment 3614 

nolor  incunbrancers;  not  affected  by  admeasurement 1615 

appeal  not  to  stay  execntion.  if  undertaking  is  fciven 1616 

Sluntiff  may  consent  to  receive  •  gross  sum 1617 

efendant  may  consent  to  pay  it;  proceedings  therea[  .  j 1618 

interlocotory  judgment  for  sale 1619 

id.;  directing  a  pirt  to  be  laid  off 1620 

liens  to  be  ascertained 1621 

id.;  payment  of;  or  sale  subject  to 1628 

reportof  sale 1628 

final  judgment  thereon 1624 

provisions  as  to  action  for  partition  made  applicable 1685 ' 

taxes,  assessments,  etc.,  to  be  paid  out  of  proceeds  of  sale 1676 

judgment  in  to  be  entered  in  county  where  land  situated 16r7 

action  by  reversioner  after  tenant's  default 1680 

liability  of  purchaser  pending  action. 1686 

fees  of  surveyors  and  commissioners 8^90 

Dbunkabd  Habitttal;  Appoiktxknt  of  Comiiittsb,  Powbbs  akd  I)u- 

TIES 2820-2844 

Dbuhkabd  Habitual;  Salb,  Bto.,  of  IUeai.  Fbofbbtt  of 2815-2^64 

putchbss  countt— 

jaU  liberties  for 145 

stenographer  for  supreme  and  county  courts  Of 256 

BjECTMEirT^ 

defined 8848 

execution  awarding  possession  of  real  property 1878 

plaintiff  may  recover  damages  with  the  land 1406 

rents  and  profits  to  be  included  in  damages 1497 

mortgagee  cannot  maintain  action 1498 

action  cannot  be  maiiituined  for  dower 1439 

separate  action  bv  joint  tenant  or  tenant  In  common 1500 

grantee  of  lands  held  adversely  may  maintain  action 1501 

against  whom  action  to  be  brought 1502 

who  may  be  joined  as  defendants 1508 

when  action  may  be  brought  for  non-navment  of  rent 1504 

id.;  when  right  of  re-entrv  Is  reservca  for  want  of  distreaa 1505 

action  against  tenant;  when  proceedlT^gsto  be  stayed 1506 

id. ;  amount  of  rent  in  arrcar  to  be  stated  in  jud^'ment 1507 

id.;  when  possession  to  be  restored  to  defendant 15C8, 1609 

id.;  use  of  property  when  set  off  against  rent 1610 

complaint 1496,1511 

motion  for  plaintifl^s  attorney  to  produce  his  authority 1512 

order  thereupon 1518 

evidence  of  authority 1514 

when  ouster  to  be  proved 1515 

severance  of  action i616-1518, 1522, 1528 

Terdict.  etc.,  to  state  nature  of  plaintiff's  estate 1519 

expiration  of  plaintiff  s  title  before  trial 1{90 

abatement  of  action 1381 

action  to  be  divided,  when  different  persons  succeed  to  d!fferert  parcels. . .  1669 

id. ;  when  different  pereons  succeed  to  real  proi'erty  and  rents  and  profits.  1528 

effect  of  judgment  rendered  after  trial  of  issue  of  fact 1624 

new  trial  may  be  granted 1825 

effect  of  judgment  by  dcf  aul  t,  etc 1526 

id. ;  exception  in  case  of  di  ^ability 1:27 

ths  last  three  sections  qnclificd 1688 

possession  not  lo  be  changed  by  vacating  of  judgment,  except,  etc 1689 

evidence  on  new  trial 1680 

damages  recoverable;  set-off  by  defendant 1581 

action  by  reversioner  after  tenant's  default  in  ejectment. 1680 

liability  of  purchaser  pending  action 1685 

final  o^er  awarding  possession  in  proceedings  to  discover  death  of  life^ 

tenant  not  conclusive  in  ejectment 2819 

^ectmentrefen  to  an  action  to  recover  the  immediate  possession  of  real 

property 8848 
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of  trial  jurors ;  pnnhhimit Ui4 

BMUIBlfT  J>9UAin^ 

writ  of  Mseeraaeiit  of  damages SMVail 

See  also  Coin>nurATiON  Law. 

of  time TfO^iSi 

**       to  plead  in  action  upon  promissory  note  aicsiDst  oorporatioii. ms 

BHTBIBfr— 

copies  of  original  entries ;  when  evidence M 

**  bow  to  be  yeriiied M 

BWTBT— 

forcible  entry  and  detainer  forbidden. sas 

iesaesin.  tie 

See  FoBoiBLa  EifTBT  awd  Ditaimbb. 

Bntbt  of  JtmOMSNT l^K-tW 

See  also  JuDQMBNT. 

Bquauttof  Pabtition Ijgf 

JSqUlTY  OF  RBDBXPTION— 

wben  not  liaUe  to  execution. IIB 

XbibCoumtt— 

oriers  for  courts  of;  record  in 91 

court  officers  for  supreme  court 9: 

JaU  liberties  for , 1« 

Bbbob— 

writ  of  abolished 191 

See  Appbal  Gbnbballt. 


See  MiiTAXia. 

BsCAPB-~ 

new  execution  against  person  may  be  issued  afterescape UB 

See  CoBOBBB ;  jAiii  Libxbtibs. 

SscHBAT ;  Action  to  RaooYBji  Pbopbbtt  Eschbated  or  Fobfbitbd  Torn 
Tub  A  SOH 1977-40 

Btidemob— 

competency  of  witnesses  and  evidence  in  particular  cases QHMMl 

oatns  and  affirmations 8tS-8M 

documentary  evidence  as  a  substitute  for  oral  testimony Sei-Ml 

proof  of  a  document,  executed  or  remaining  within  the  state se^  "'* 

proof  of  a  document  remaining  in  a  court  or  public  office  of  the  United 

States,  or  executed  or  renuUning  without  the  state H 

fCreign  patents,  documents  and  records,  how  proved SBS 

certincatea  of  authentication,  form  of^. Kd 

•*  to  be  sealed 9SS,t3B 

seals,  rules  as  to 968-MO 

rules  of  common  if  w  as  to  documentary  evidence  not  anperseded 96 

evidence  on  new  trial  in  ejectment. 1580 

incorporation ;  when  need  be  proved  on  trial ITSS 

stoclchaiders.  officers,  alienees  and  amenta  of  corporation  not  privileged 

from  testifying  respecting  corporation tBBH 

certain  sections  relative  to  executors  and  administrators  not  to  vaiy  gen- 
eral rules  of  evidence ISM 

proof  of  lost  win  in  action  to  e'lUblish Uitt 

witness  to  will  not  disquallfled  from  testifying  respecting  execution 

thereof SM 

when  decree  directing  payment  by  executor,  administrator,  etc,  evidence    

of  assets gBSi 

how  far  letters  In  surrogate's  court  evidence  of  authority ,._  mm. 

willa  and  exempliflcations ;  when  may  be  read 98fi^-a8SS 

authentication  and  proof  of  forei^  wills S708,  8704 

commission  to  tike  testimony  in  justices'  courts 896(MB3« 

See  generally  for  commission  to  take  testimony  :  dbpositiohb.  

deposition  in  Justices'  courts  ;  when  may  be  read  in  evidence. 296B 

ex-parte  affidavit :  when  evidence  in  justices' courts WOi 

competency  of  witness  in  Justices'  court ;  how  determined 8005 

entries  in  justices' docket  book  ;  whenandof  what  evidence Sltf 

judgmentof  jnsticeof  the  peace;  bowproved tISS 

Bviubwobs  of  Dbbt— 

how  levied  upon  under  an  execution. 1411 

Examination  Bbfobi  Tvuh ,«..M<*M«.tfi«**.<i •!•«•« 9nMVV 
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when  not  to  prejndiot  motion  for  new  trial.. lOoe 

npon  trial  in  Mirrogatee*  conrtB , :.....-...■..*... 2545 

See  ateo  Cabm  aud  ExcKPnoifS. 

SxacTTTxoir  Qwmrault 188^- 1888 

to  whom  directed :  proYiflion  where  sheriff  is  a  ijuirty 1868 

time  of  receipt  to  06  indorsed  thereupon .* .    lacg 

defln  lUon  and  claasiflcation 1864 

to  what  conntiea  may  Iflsne 1885 

rsqnisitea  in  general ',[]    1866 

**        when  issaed  on  filing  transcript  from  justices*  court ...!.    1837 

••       for  collection  of  money 18G8 

••       aninsft  property 1869 

**       where  warrant  of  attachment  has  been  levied 1870 

*•       against  executor,  etc 1871 

••       against  the  person 1878 

requisites  for  delirery  of  property ;  money  recovered  by  same  judgment, 

how  collected 1878 

separate  executions  where  separate  sums  awarded 1874 

ezecutionaof  course,  within  live  years 1375 

•*        after  death  of  judgment  creditor 1878 

••        when  can  be  issued  after  five  years 1877 

**        leave  to  issue ;  motion  for 1878 

decedent;  when  can  be  issued  against 1879-1381 

stay:  wh^n not ledioned  188S 

surviving  judgment  debtors:  execution  against 1883 

sale ;  when  and  how  conducted. 1884 

**    penalty  for  taking  down  or  defacing  notice  of 1885 

**     validi^  of :  when  not  affected  by  sherifl's  default 1386 

**    sheri£  nnder  (heriff  and  deputy  sheriff  not  to  purchase  at 1887 

tmder  sheriff;  when  to  enforce  execution 1888 

See  also  Justiobs  or  thi  Pkacx  :  Coubts  or. 
XzscunoN  ▲GAINST  Pbopbrtt— 

to  issue  to  sheriff  who  has  levied  nnder  attachment 708 

where  warrant  of  attachment  was  levied 708 

"1  judgment;  when  not  enforceable  by 1840 

*     'on  of  judgment ;  execution  upon Ii7«-1277 

jexemptfhmlevyar^taU 1389-1404 

of  execution  uponpenonal  proiterty,  levy  upon  and  sale  of  pereonal 

property^  righUi^indemnUore  of  skeHf 1405-14S9 

realproperty:  §aU^  redemption  ana  conveyance  <tf^  righte  and  liabUUies 

qf  perwmintereHed ia4»-1244, 1480-1478 

realproperty/  remedieeforfaUure  of  title  to;  and  to  enforce  con(rilnUionA47^14aii 
when  execution  against  property  must  first  issue  before  execution  against 

person 1480 

new  execution  after  escape 1498 

when  not  to  issue  against  municipal  officer 1981 

against  executor  or  administrator ...  168&-1887, 1889 

See  also  Justiobs  or  thb  Pbaob  ;  Courts  or. 
BXBOUnOW  AGAINST  JoiNT  Dbbtors 1934, 1985 

EXBOUnON  AGAINST  PBOFLB 1065 

BxBcunoNa  ni  Distriot  Courts  or  Nbw  York  Citt 8880 

XzscuTioN  m  Rbplbvin— 

requisites 1731 

sherilTs  powers  under 1732 

action  on  undertaking  not  maintainable  till  return  of 1733 

sherilTs  return  as  evidence 17  34 

KZBCUTION  AGAINST  THB  PXBSON .1467-1495 

in  what  cases  may  be  issued 1 487 

id.;  againsta  woman 1488 

when  execution  against  property  must  be  first  issued 1489 

simultaneous  executions  not  allowed  against  property  and  person 1490 

id. ;  when  debtor  has  been  taken 1491 

new  execution  may  issue  after  escape ^ . .  1492 

id.;  when  debtor  dies  charged  in  execution 1493 

id.:  when  creditor  discharges  debtor  after  thirty  days 1494 

new  execution  not  to  be  enforced  against  real  property  sold,  etc. 1495 

city  oonrt  of  New  York ;  when  may  relieve  from  imprispnineDt  *  > 9169 

See  also  Jusnav  or  tob  Fbaob  ;  Cousri  pr, 
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•xecathmamhut  property  In  handJ  of ^ 

Id  :  (WDwrate  docketB  and  execatlons • -i jn 

iSnSr8Whob»veBOtqaalilled.Dotneowwaiypartie8 ? 

.  acUonbylegntee,  etc..  agalBrt executor,  etc j^ 

id.;  byinfanis;  guardian's  bond... \^ 

wlioiMiUonbarrecl  by  Judgment agalnrtheLTjCte.. is 


limttatlon  of  action  by  creditor  on  claim  rejected,  etc     . l'^ 

dSwdSrt'aieia  property  not  bound  by  judgment  agatnat  executor ^ 

inuat  of  aseeta  not  to  Impleaded  by  executor,  etc Wt 

leave  to  iwue  execa  tion  against  executor,  etc »- 

Id.:  bow  procured;  order ;  and  contents  tbereof w 

Bewirity  may  be  required  from  a  legatee ^ 

.  actions,  etctwben  not  to  abate ^ 

.  MEeoutfoaon  former  Judgment. •  •  • ^ 

SSnSdBStexeeutor,Stc.,wbo  has  been  superaeded W 

falsapleadingby  executor,  etc  ...^ g 

wben  inventory  may  be  wntra^cted » 

liability  for  unwrflected  demands J* 

tbe-la^twosectiona  qualified JJ 

®osta ;  bow  a  ww^ed '/.'.*.".*."*  *.*.*.*  .l*./."".'."  S 

^iiLTr^'l^  ADDointod  as  successor  of  sturviVlng  execntor » 

SbSdS^^^ng^yment^^  ^ 

oathofbeforelMuanceoMetters...^...^.. » 

.  deposit  of  securities  to  reduce  penalty^  bond  ^ » 

iStUity  of,  for  money  or  other  nrop^rty  received » 

lemoval  for  failure  to  giv«P«w  Wd. . . . . .  -.v  •  •;"••-•;  -^ g 

iorrogate  may  direct  custody  or  deposit  on  disagreement  of « 

totkm  npon  bond  of  upon  return  of  execution w 

auooessor  may  prosecute  official  bond - .  - w 

Action  on  official  bond  when  no  successor  appointed » 

^Srsons  incompetent  to  serve  as ^ 

•UNDlemcntary  letters :\""1 "*  5m 

exMUtornotnamedlnletteranottoact ^ 

UabiUty  of  person  unauthorized  to  act  as J^; 

nrooeedinss  to  discover  property  withheld 

proceMiiiB«  ^^^^    aervioeof  oitaUon;  officers  who  may  «ot  In  auno- 

gate's  absence... ...• J^ 

proceeedlngs;  examination  and  decree J^ 

..  •«  Boourily  to  prevent  dt?cree J^ 

M  warrant  to  seise  property •,-,•• J: 

inventory:  appointment  of  appraisera  and  appraisal T^ 

**  asseta;  what  to  be  deemed *± 

»  exemption  for  widow  and  children j; 

"  contente  of  inventory J^ 

#.  retumof JJ 

•«  return  of  how  compelled j» 

■ale  of  personal  property Jj 

debts;  ascertainment  of • .*'.V"*'.'.*  «n» 

rents:  wS™Uesan'ddivl*dend8;*howa^  .- |g 

legacies;  payment  of •••• -2 

'«       petition  to  compel  payment  of ^... ^^ 

"       decree  for  payment  on  Kl^*"?  •«»?>15- ' ' " -i* S 

exempt  property:  proceedings  for  ne^ect  to  aetapart g 

5wrStoi''Sr\^iiurm;f*b;'d;to^^^  jj 

effect  of  statute  of  limitations  "P^n  «j^*™!l-  V  ~™"T;^A^*Ji;U:  *  * ' 
See  also  AoootmTWOs  iw  Suebooates'  Ooubts.  LerraBa  Tweaxbittaxt, 

etc. ,  BUBBOCATKS*  OOtJBTO. 
EXXOITTOB  DE  SON  TOBT—  ,  J 

liability  of  person  acting  as • * 

BXBiiTUFIOATlOM  - 

Bbb  Dooumbmxaby  Eviobnob. 

of  Insolvent  debtor  and  discharge  from  ImprlfOnmant SU84i9 

Exemption  fbom  Jtot  Dxrrr—  ^  r^r^nAo 

See  Tbial  JUBOBS.  ^    .^        ^u.^ubyV^OOglC 
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EzUFT  Pbopxbtt — 

2713 


for  widow  and  children  of  deceased's  property, 
proceedings  for  neglect  to  set  ar  "^ 


ptwaooingsror  neglect  to  set  apart..............  «;iT 

,^PJ^fiRf5f^*?5  ^"^  ".^'aptl^^  prorlded  for  in  d^^wi'on  i^conn'ttn;*    SsJ 

EZONSaAT  :  - -.   :.-  j;  ■,!,                                                                          ■  ■    ■  } 

SeeABKE'T.  • 6t«i-<wl 

Kx  Pabtb  AFFmAvrr— 

KXP^D^'rARTY^l'*  ^  ^'''^*'^^''  '^^''^  ^^^^P'  **^  *=^^««^*- • 3004 

examination  before  trial o«rt  oo« 

^    tenrice  of  eammona  ppon  in  jnptlceg'  conrtw goai  oqo« 

AXmmoir  or  Time • -in?^ 

imjS^^  ^''^^°°  *"**""*  corporation  upon'  promissor>  note  .* .' .' .' :  i  .* .' :::;:; !    ifS 
^^altjfor ^ 

when  feoTie  of,  arises «- 

trial  by  jury  of  specific  questions  of  .7.V.V.V.V  * ' '6m  q?i 

pam JcS5'\Vicate1^''^'^ ""^ *^^*^ ^'^ '^''"'^ ^'  "pp^^'*'-' V.' * v;.v.v;;;.'.v.v."..  lis 

'*°ji2^/'lo?vJdS       ^^"^  ^'^'^^'^  ^''^"^  '^'*^  certificate  to  enable 

^  fd.,  in  New  York  county'. '.'.','.['.'.'.['.', JISl 

FiDBBAi.  Process—  ^lao 

^fhCTifl  to  receive  prisoner  committed  under  i»a 

»w;Gbhkral  PBorisioNfl  Relative  TO .'.*.*.'!.';.*' aosAjeS 

Judgment;  when  not  to  demand..  8280-3895 

^     P¥.'y  prosccating  as  poor  person  not  iiable  for" ! .' .* " '      ^?i 

it     »kln«  fees  n.t  prescribed  by  law,  prohibited J^ 

7     hL;  for  pervices  not  rendered,  except,  etc: ^ 

I      penalty  for  extortion ^ 

.      gerkof  coiirtof  appeals  to  account  for  and  pay  ov'eV fees S^ 

«•;  clcrksof  superior  city  courts  in  New  YoVk  and  Brooklyn SS 

'      kL;  cerUin  county  clerks  and  registers. . .  ""*iyu S«4 

Sne«l  provision  aa  to  fees,  etc.,  to  be  accounted'for ^ 

»  or  certain  officers  to  be  taxed  upon  demand *  * '  SS? 

parties,  attorneys,  etc.,  when  not  allowed  fees     ?Sa 

no  fee  for  admmistering  certain  official  oatha. . .        ?JS 

certain  searches  to  be  gratuitous 2^ 

offlcer,  etc. ,  may  charge  fee  paid  for  oath,  pos'ta'^e' * eic sS? 

prpTision  where  printers  in  county  refuse  to  publish ...  5^ 

affidavit  of  refusal  to  publish,  etc. .  .  t^S 

eomptroller  to  audit  certain  charges '.['. '  *    ^SJ 

■«:SI7M8   ALLOWED  AS * iihivaj^ 

.-il)itratorv  f.-es    ^^®^^ 

forecloen      by  advertisement;  fees  In .  .*.*.*.' *.'.' Sna 

foes  in  scM'-ates' courts ksA^J^ 

referee's:!  's generally * ^i 

id. ;  npoii  -ulca  of  real  property '..".' SSS 

feesforctih -I  and  acknowledgements o^o 

?i'ir*??«   ''"/^  commiHsionera^  fees,  in  action  for  partition  or  'dowerVetc  ] " "  8^ 

few  cf  til'  clerk  of  thee  )urt  of  appeals ^i^i.^...  04w 

eUsrk's  fi  -m  in  civil  actions  generally ....  o£^ 

the  last  »i-.  tion  qualified  . .  , J^S 

clerk's  fof^tu  I  ton  naturalization.      ...      "* SIS 

feos  of  county  clerks  generally. ...         ^ 

certain  pr  ,'  ^ioni  not  affected  by  the  last  section aSS 

fe<«ofra     I er  and  other  clerks....  «"^ 

eh^iiTsJ  ^- .;. ^ 

tholastsi  M'.n  qualifled "*' |JE2 

Id.;  how  *    llected ?f^ 

coroner's  ! •  -» .".'".'.".'[!.'.'.'..'.'." 3310 

fiUnognp     rs  fees  for  copies  of  notesl  V.V,.        '. * ' '  mn 

t^ornpenim     n  of  constables  attend!  112  courts  '* Miii* 

gurJWytoOl  -  Muiy  make  allowance  to  gmnd  ind  trial* jiiror^;  * ' '  *^'^"'*'^  ^^  ^4 

id. :  SiBtnt  ]'  ^v  upon  protracted  trials S*' 
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Tins ;  Sum  Aixomm  jA^^^onOmied.  tmonam 

fees  of  printers •.•..•••••...•• ••  MD 

wttnesses' feet  genemlly tn8 

id.;  on  deposition  to  be  used  in  another  state. tttt 

receiver's  commissions SM 

feesoA  conntj  treasnrer  and  chamberlain  of  N.T Mt 

fees  of  a  Josdce  of  the  peace. MS 

constable's  fees • Ml 

id.;  affidavit  upon  claim  for  travel  fees.... tM 

jastices' comt,  fees  upon  a  commission. MS 

id.;  joror'sfees Ml 

id.;  witnesses'  fees M 

id.:  fees  to  be  paid  before  services  rendered MB 

id.;  by  wbom  fees  to  be  paid Mi 

certain  special  provisions  excepted  from  this  title Ml 

provisions  as  to  change  in  fees Mt 

&is  title  applies  to  civil  cases  only Mi 

See  also  Commissions. 

FnOHED  ISSUMS— 

abolished «....     m 

yMLORT— 

Attorney  convicted  of ,  may  be  Stricken  from  ron. €7 

copy  (rf  charges  to  be  served M 

FicrmoxTS  Namm— 

when  defendant  may  be  designated  by 451 

Final  AcoocNTiNo  IN  Subbooatms'  Coubts snB-SH 

Final  Judomknt— 

defined  901 

dismissing  complaint;  when  does  not  prevent  new  action IM 

Fhat  reviewed  on  appeal  from tUA 

appall  from  to  contt  of  appeals  after  affirmance  of  Interlocntory  Jadiszoent 

'     •  or  denial  of  new  trial WH 

tn  what  cases  appeal  from  to  general  term  anthoriaed lUI 

appeal  to  general  term  from,  after  affirmance  of  interlocotory  jadgment 

or  denfol  of  new  trial , tKB 

See  also  Judqmxnt. 

Final  Ordnr— 

in fmrrogate'sconrt defined....... • MO 

Findings— 

refusal  of  coort  or  referee  to  find  may  be  excepted  to M 

requests  for,  on  trial  by  court  or  referee IM 

upon  trials  in  surrogates*  courts SMS 

Finn  ;  Action  to  Uncovbb    1961-4MS 

Finn  ;  PROOBSDiNos  TO  CoLLNCT 89Q^-M1 

clerk  to  make  schedule  of  fines  imposed SS9S 

warrantto  be  issued  by  him Ml 

id.;  when  delinquent  resides  in  another  county M6 

execution  of  warrant Ml 

return  thereof Wf! 

proceeding  if  fine  not  collected MS 

who  to  be  Included  in  schedule Ml 

liability  of  sheriff MO 

application  of  this  tiUe Ml 

Finns  and  Penalties— 

remission  of  in  county  courts 850-M 

imposed  by  justice  of  peace ;  how  remitted M 

Finns  of  Delinqubnt  Jusons— 

in  New  York  county,  power  of  judge  to  remit HOB 

#                    **                   proceed  inss  to  remit  or  enforce IIU 

**  nncollectc^  may  be  docketed  and  enforced  as  Jiidc* 

ments 1117 

^                    commissioner  to  receive  ;  his  account 1118 

•*                   corporation  to  prosecute  for HH 

in  special  proceedings 1197-lM 

Fines  ot  Delinquent  Jttbors— 

in  Kings  county;  court  of  record  may  impose .•••..••..  IISS 

*^                 enforcement  and  remission  of UM 

•*                  commissioner  to  collect  and  make  return no 

•*                  ordocketed  and  enforced  as  judgments jia 

lmq;>acial  preoeedings ••,...1197.1111 
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designation  of  another  jatt  In  csM  of 186 

removalof  pxiaonen  daring 148 

Fouo— 

defined , .  , 8341 

Fuxu  inj,r,    h>ilir   AND  i>ETAlNER— • 

forbidden 2233 

Ufiocs  in ...   ........!.  ^ ....../,..       '  234'! 

treble  damages  recoverable .."  i ..  ^ !.".!!!!]!!! !  1Mj9 

FOREOLOSUKB  Of  CHATTEL  LdKH , .,., ,  .!.!..'    1787-1741 

FoBECLOd UKK  OF  M jccH AN ica '  Ijknb .,,, ,'.',',  .',*  *  '/  '  83y8_34 19 

See  MECUANica' L1KN8. 

FoKKctx>HORfi  OF  LiXNb  ON  Veiseli , , , 3420-3441 

See  Vesmkls. 

F0BXCLO8UBB  OF*  MORTOAQB  BY  ACTION 1625-16^7 

final  judgment ;  contents 1626 

defendanta ;  who  may  be  made . , 16'-f7 

other  actions  for  mortgage  debt,  when  prohibited 1638 

complaint  to  state  whether  euch  action  brought 1B29 

If  judgment  rendered  therein,  eiecution  to  be  returned 1630 

lis  pendens ;  when  to  be  filed 1631 

effect  of  conveyance  upon  sale , 1632 

surplus  ;  disposition  of 1033 

diamiB^al  of  comnlaint  on  payment  of  Bum  due. , 1^34 

payment  after  judirment ;  when  proccetlings  to  be  stayed 1635 

when  part  only  of  the  property  to  be  sold ItViS 

when  whole  property  to  be  sold 1637 

taxes,  aseessments,  etc.,  to  be  paid  out  of  prociitds  of  sale 1676 

judgment  in  to  be  entered  in  county  where  land  situated 1677 

FOBKCLOSURIS  OF  ilORTGAOH  BY  AdVSRTISEMBMT 8887-8400 

when  mortgage  may  be  foreclosed |^B7 

notice  of  sale ;  how  given S1888 

Id- ;  how  served 2389 

duty  of  county  clerk 2890 

contents  of  notice  of  uale 2391 

sale :  how  postponed 2393 

id. ;  now  conducted , S393 

mortgagee,  etc.,  may  purchase 2394 

effect  of  sale ^  2895 

affidavit  of  sale,  and  of  posting ,  serving,  etc.,  notices 8896 

when  one  aflidavit  sufilces  ;  printed  notice  to  bo  annexed 2897 

affidavits  may  be  flleci  and  recorded 2398 

note  upon  record  of  mortgage 2399 

deed  not  necesijarj , . ,  2400 

costa  ajlowed — 8401 

expenses  allowed 2402 

taxation  thereof 2403 

surplus  money  to  be  paid  into  supremo  court 2404 

claimant  of  surplus  money  to  file  petition 2405 

application  for  surplus  money 8408 

oraer  for  dli-tribution 2407 

limitation  of  laf*t  four  sections 24^ 

application  of  this  title  to  mortgages  to  the  state 2109 

jRntaOlC  OOBPOttATZOlf — 

-'--*—''           8848 

:^:-;    ;.    ,  ;.u\v  to  be  Bcrved  Upon 488 

books  of;  when  evidence • 029 

when  may  sue 1770 

when  may  be  sued 1780 

See  also  Corporatiox. 

X^HKioH  Court— 

records  of,  when  evidence 058-064 

FoBXioK  Document— 

when  can  be  read  in  evidence 066 

Fobbion  Judoment— 

docs  not  affect  right  to  arrest 668 

See  also  Evidence. 

FORKIGN  JtTRV 1068,1071 

Fore  ON  Language — 

when  Interrogatories  for  commissions  to  take  testimony  may  b^'Tp^rMT  fii2 

FoHKioK  Patbnt—  j  '  --  ^y  ^-^"-'^5 

when  eviaence 056 


xxxvMl  INDEX. 

FoBSioir  Static  aenam 
etatates  of  how  proved M 

FoBxieir  Wills;  Ancillabt  Lbttxrs SBOi  Cft 

See  alec  ErumKcm, 

FORFBITURB— 

action  by  priyate  person  for  penalty  or  forfeitore lOH  IM 

•*      to  recover IdSl-ttK 

FoBTKiTBD  RcooaMiZAiroB ;  Action  Upon 1981>1MI 

FOBXS^ 

sommona 4!! 

notice  in  Berrice  bj  pnblicatton 4tf 

affidavit  of  veriflcation B 

oath .* M 

affirmation Sff 

certiflcate  of  executing  commiflsion iB 

confession  of  Judgment IT* 

writ  of  habeas  corpus  to  Inquire  into  detention MB 

writ  of  certiorari  "  "  a» 

debtor's  affidavit  on  application  to  discharge  insolvent  from  hia  debts.,    tm 

imprisoned  insolvent  debtor  to  be  discharged  from  imprisonment. S18B-CBI 

prisoner's  affidavit  on  application  of  imprisoned  Judgment  debtor  to  be 

discharged AN 

affidavit  on  application  to  discharge  imprisoned  Judgment  debtor tt)i 

oath  of  Juror  In  Justices'  courts ; Ml 

■        oath  of  witness  "  ; sw 

oath  of  constable  to  keep  Juit  in  Justices'  courts nx 

FRANCHXsa  ;  Action  against  Xjwumfmb 1M849SI 

FBAT7I>« 

when  witness  not  excused  from  testifying  asto V 

Frivolous  Plbadinos— 

how  disposed  of BT 

notice  of  motion  to  strike  out  in  city  court;  time  to  be  given  on Bfi 

FmncRAi.  BzPBNSBs  ;  8 aim  ow  Dbckdrnt's  Rbal  Pbofbbtt  fob STIMtt: 

UXNNBAL  TBBM— 

See  Appbllatb  Divisiom  of  Sopbkmb  Coubt. 

GainBBAi.  Vbrdiot— 

defined llS 

Grand  Jubobs— 

effect  of  the  code  upon r WSL 

Grantbb— 

may  maintain  ejectment 1501 

Gbantob~ 

when  may  maintain  action  for  waste ]0B 

Guardian  ad  Litem— 

for  infant  plaintiffs  and  defendants 4iM77 

iR  partition. 15S\15tS 

not  allowed  to  purchase  at  sale  affecting  ward's  really,  except,  etc ifttf 

when  to  file  lK>nd  in  action  by  legatee  for  distributive  share i8S0 

liable  for  costs  against  infant  pliUnUff. AM 

See  also  Spboial  Guabdian  in  Subrooatbs'  Courts. 

GUABDIAN  AD  LlTBlC  IN  JUSTIOKS'  COURTS SS87,  SBS 

Guardian.  Gbmbbal— 

action  against  for  waste 1653 

holding  over  in  possession  of  real  estate ;  action  against. MH 

GuARDiANf  Okneral,  Surrooatb's  Authortft  Otbr— 

appointment  removal  and  retigruUion  of  general  gtMrdian. 2821-9I1 

oath  before  issuance  of  letters 8M 

deposit  of  securities  to  reduce  penalty  of  bond. gi96 

liability  for  money  or  other  property  received SM 

power  of  court  to  appoint  guardians nO 

petition  for  appointment,  by  infant  over  fourteen •  ..• 889 

contents  of  petition  ;  citation Ml 

Id. ;  where  petitioner  is  a  married  woman •> , HM 
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GxiAB»tA3T,  Geihibal,  StmROOATs's  AtTTHORmr  Ormn—eontinwd.  mctions 

•ppolntment  of  guaitiian 2835 

guardian  to  be  nominated  by  infant 2820 

appotntnunt  of  temporary  guardian  for  infant  under  foorteeil 88S7 

term  of  otlice  of  temix)rary  guardian. S828 

Inquiry  aa  to  value  of  property £820 

qualification  of  guardian  of  property S8S0 

id-  ;  of  guardian  of  person 28SX 

when  letters  v\ny  be  revoked  for  miflconduct,  etc 8888 

eitaiion  ;  heating  ;  decree S883 

fitupensi on  of  guardian  ;  effect  thereof 88M 

appHcation  bv  guardian  for  revocation  of  letters , , ,  £885 

proceedings  tlicreupon S886 

ward  or  new  guardian  may  require  accounting 2887 

application  for  ancillary  letters  to  foreign  guardian 2838 

proeeedlngs  thereupon !t889 

.  effect  of  such  letters 2840 

application  of  the  la^t  section  to  former  guardians £841 

nmeniidon  and  carUrol  o/gmerai  guaraian  :  settlevunt  QfhU  accQunU. . . 

2842-2850 

guardian  to  file  annual  Inventory  and  account. 2^3 

affidavit  to  bo  annexed  thereto 2848 

annual  examination  of  guardian's  accounts 2844 

proceedings^  when  account  defective,  etc 2845 

surrogate  may  direct  an  to  infant's  maintenance 274fi,  2H48 

when  judicial  eett lenient  of  guardian's  account  compelled. 2847 

accounting  by  puecee^or  of  deceased  guardian 2806 

id.  ;  an  to  guardian  of  person £848 

when  guardian  may  compel  judicial  settlement.. , 28^ 

citation  ;  proceedings  thereupon 2850 

ffyardianJt  a/fpointed  by  will  or  deed 2851 -I^OO 

will  or  deed  containing  appointment  to  be  proved,  etc.,  and  recorded £851 

testamentary  guardian  ;  qualiOcation,  letters,  etc £852 

w  hen  security  required  from  guardian  appointed  by  will  or  deed 26^ 

what  eec^urity  to  be  given S854 

inven tory  and  intermediate  account  may  be  required 2855 

when  surrogate  may  comp<^  judicial  settlement  of  account, 2856 

effect  of  decree . 2867 

removal  of  gunnlian  appointed  by  will  or  deed 8858 

reiaignation  of  such  a  guardian , , , , 2859 

appointment  of  euccessor , £880 

QlTABPfAN,  SPKCIAL  ;    IN  SUBROGATE' S  CoURT— 

when  to  be  appointed 2580 

notice  of  proceeJings  to  appoint 2631 

clerk  In  purrogateV  court  not  to  act  as £.'^11 

&j|BKA«  (ORI'lia  AND  CERTIORARI  TO  InqUIRB  INTO  DETENTION 2016-8066 

who  entitled  to  profK'cute  the  writa 2016 

when  neither  writ  fhall  be  allowed. 2016 

application  :  how  and  to  whom  made £017 

application  in  finother  county  ;  proof  required 2018 

contents  of  peUlion ,..,  £019 

when  u  rit  must  be  granted  ;  penalty  for  refusing 9020 

form  of  writ  of  iLabeas  corpus. 8021 

form  of  writ  of  certiorari £022 

when  writ  returnable  before  another  judge 2Q2S 

when  writ  euflicient £024 

when  w  rit  to  iffue  without  application 2095 

return  ;  its  contents 2026 

habeas  corpus ;  bo*l y  of  prisoner  to  be  produced,  tmlefti  etc 2037 

proceedings  on  disobedience  of  writ £028 

id. ;  precept  to  bring  up  prisoner HfM 

tid.;  power  of  county  may  be  called , 2080 

proceediDgB  on  return  of  habeas  corpUB £081 

irben  prisoner  to  be  remanded £082 

when  to  be  discharged  in  civil  cases 2088 

the  last  aection  qualified 2084 

jpTOceediogs  on  irregular  commitment 2080 

ll;  when  prisoner  may  be  committed  to  another  officer «.  £087 

Ciuitody  of  prisoner  pending  the  proceedings 


Digitized  by  VjOOQIC 


il  INDEX. 

notice  to  peisoa  interested  in  detention 900 

prisoner  nmjcoatrovertretnra;  nroofe  thereof S0B9 

proceedings  npoa  eicknefis,  etc. .  or  priaoner -. 2040 

when  certlomri  to  issne  on  appiicanon  for  habeas  coriMis JOti 

proceedingti  upon  its  retom t04St 

id.;  when  discharge  to  be  granted ;  when  proceedings  to  cease 80a 

when  certiorari  does  not  preTent  habeas  corpus SM4 

bail  on  certiorari ;  when  and  how  ordered SOlft 

id.;  by  whom  and  how  taken SOtf 

dischargeof  prisoner  bailed fOC 

order  cnbstitated  for  writ  of  discharge ;  sendee  and  effect  thereof SMB 

enforcing  order  for  discliarge ;  penalty,  etc SO0 

when  pnsoner  dlscharsed  not  to  be  re-imprisoned  ;  when  he  may  be. 9QB0 

penalty  for  Tiolating  the  last  section SOU 

id.;  forconceaiing  prisoner,  etc,  toaToid  writ Stf 

id.;  focaidins, etc SOBI 

warrant  to  bring  up  prisoner  about  being  removed MM 

when  offender  to  be  arrested 9005 

ezecntion  of  warrant;  proceedings  to  relieve  prisoner lOSB 

id.;  proceedings  to  pnnUhoifenfo SOS? 

when  appeal  may  be  laken  in  cases  nnder  this  article 9061 

id. ;  by  people 9091 

prisoner  who  appeals  may  be  admitted  to  bail 90G0 

Id.;  recognizanoe,  etc 900 

id.:  on  appeal  to  court  of  appeals 9061 

custody  of  prisoner  until  he  gives  bail 90O 

when  recognizance  to  be  valid  for  an  adjournment,  etc 90Gt 


penalty  for  refusing  cop  v  of  process,  etc . 
application  of  this  article  to  other  wr 


application  of  thisarticfe  to  other  writs  of  habeas  corpus 900 

writ  in  proceedinKB  to  discover  1  if  e  tenant 9t0i 

prisoner  in  custo^  for  contempt 993 

See  also  Statb  Wiuts  Gbnsrallt. 

Habeas  Corpus  and  Cbbtiobabi  to  Rsmw  Ihtsbior  Tbtbuhai/— 

how  served 9000-COOS 

person  served  to  obey 90OI 

time  of  retuminff  writ 9001 

costs  on  final  order  collected  by  contempt  proceedings 9007 

Habeas  Corpus  to  Briko  up  Person  to  Tbstipt— 

how  writ  served 900a-an0l 

person  served  to  obey SOOA 

time  of  ret  am  ing  writ > 9000 

costs  on  flnaLorder  collected  by  contempt  proceedings 9007 

by  whom  writ  may  be  issued 9000 

to  testifv  before  officer  or  body  not  a  court 9000 

'*  Justice  of  peace,  etc 9010 

writ  not  to  be  issued  to  bring  up  prisoner  sentenced  for  death  or  felonj 

except,  etc 90!1 

application  for  writ ;  upon  what  papers 9019 

prisoner  to  beremanded  after  testifying 90iS 

officer  to  obey  and  make  return ;  penalty  for  refusal  or  n<^lect 9014 

See  also  Statb  Writs  Qenbrallt. 

HABrruAi.  Drunkard  ;  Appointment  ov  Oojuuitkb,  Powers  aitd  Duties 

,^  98110  9811 

HABrnrALDRurauJBi>tJ3ALE,BTa,0F  Real  Pbopsbtt  ov 9Mfr-S9M 

Health  Boabjds-t-. 

ordlnaaaes  of .  when  evidenoe * Oil 

Heik—  ^_^ 

execution  against  property  in  hands  of IJJI 

when  may  maintain  action  for  partition V3t 

*»  "  waste 1089 

creditor^  action  against  debtor*s  next  of  kin,  legatee,  heir  or  devisee.  .1897-1890 

Heirship;  Prqbatbop 9061  909 

Here  apt  KR — 

to  what  refers 0M« 

Hsrbtoporb— 

to  what  refers 8M9 

'teiKiMER  County^ 

Jail  liberUea  for 1« 

»HWAT— 

animal  straying  npon;  action  or  special  proceedin|^relatiT«^. 9069-9116 


IKDEX  Jtn 

flotlDAtd—                                                                                                                     eY.ctiOV9 
public  bolidaydenmnerated astji 

flOVKBTBAD— 

when  and  how  exempted  from  levj  and  sale  nnder  execntion 1897-14(M 

HOUSSBOLDBR— 

certain  property  exempted  from  levy  and  sale  nnder  execntion 1890-18P1 

HCD60N,  MATOB'a  CoURT  OF 819&-3208 

Hdsbamd  — 

when  need  not  be  loined  In  actions  or  special  proceedings  affecting  wife ...      4fiO 
when  hnsband  ana  wife  not  competent  witnesses 881 

Idioct— 

Dot  embraced  in  the  words  "  lunacy ''  or  ^*  lunatic  ** 8348 

Idiot— 

arreet  and  dischaige 554 

Idiot  ;  Appoihtmsnt  ow  Comm  ittbb.  Powers  and  Dutikb 2820-2844 

iDloT ;  8  ALB,  STo . ,  or  Rbal  Pro  pxrtt 2845-)id64 

IjirRHioiniBNT— 

duration  of ,  of  prisoner  convicted  nnder  civil  process Ill 

when  city  court  of  New  York  may  relieve  arrested  person  from 8163 

llmitof  an  arrest  in  justices'  courts 2900 

application  of  insolvent  debtor  to  be  discharged 2188-2199 

discharga  of  impiisoncd  judgment  debtor 2200-2218 

iMPBUoNMaNr  or  Dbbtob  in  Jdsticbs*  Courts,  and  Discharob  Thbrb- 

FROM 8082-8087 

Ibooxtno  AND  Outooino  Shbritf— 

certiflcate  to  be  furnished  to  Dew  sheriff 182 

Eersof  former  sheriff ;  when  to  cease 188 
^  process,  etc.,  to  be  delivered  to  new  sheriff 184 
ler  sheriff  to  execute  instrument    185 

**  to  execute  certain  process 188 

certain  orders  to  be  delivered  to  and  returned  by  new  sheriff 187 

delivery  of  prisoners,  process,  etc.,  how  enforced 188 

under  sheriff,  etc. ,  when  to  comply  with  the  foregoing  provisions IW 

IXOOIIPBTBNT  PBRSON— 

partition;  when  committee  may  consent  to,  and  proceedings  thereupon  1590-1593 

8eealso8BRVicB. 
Inoompbtent  Person  ;  Appointment  ot  Committbe,  Powbbs  and  Duties 

2320-2844 

Incompetent  Person;  Sale,  etc.,  or  Real  Property 2345-2864 

Incorporation— 

when  proof  of  must  be  made  on  trial 1776 

Increased  Costs— 

See  Additional  Allowance. 
Increased  Costs  in  Justices*  Courts 8079 

IHCRBAaBD  DAMAOBB— 

not  to  carry  increased  costs 8267 

when  defendant  entitled  to  increaf>ed  costs 825S 

incroBsed  disbursements  not  allowed 8250 

Ihcrbabbd  Disbursements— 

not  allowed 8259 

Ikdepinitb  Allboations— 

may  be  made  certain  by  amendment 546 

INDEMNITOPS— 

substituUon  of,  upon  levy  under  execntion 1421-1428 

Index— 

of  wills  to  be  kept 2684 

Indictmj  NT- 
punishment  for  contempt  does  not  bar IS,  2287 

Ihfant— 

srrest  and  discharge  from 664 

oral  or  open  commission;  when  not  to  lasne  in  case  of  infant 895 

when  judgment  cannot  be  taken  against 3218 

when  may  bring  action  for  partition 1531 

recovery  of  dower  against  by  default 160P 

when  guardian  ad  litem  may  be  authorized  to  porchoEe  at  sale  affect. ng 

ward's  realty 1671 

action  affecting  real  property  may  be  brought  by  or  against  in  his  own 

name 1686 

application  on  behalf  of  to  change  name 2414 
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JjXTATST— continued.  iMOtfolt? 

decree  respecting  share  of  upon  accoanting  in  pnrro«rate*8  conrt 2745 

application  to  earrogate  for  leaTe  to  apply  property  to  support  and  matn- 

tenance,  etc 874ft,  2846 

Infaitt;  Phocekdinos  por  Salb,  ktc,  oi*  Real  Pbofkbtt 2ft45-81IQI 

Infant  Plaintiffs  and  Defendants— 

right  of  infant  to  bring  action 4m 

g£ardianfor  infant  plidn tiff  most  be  appointed 461 

application  therefor  47) 

*  *        for  appointment  of  guardian  for  infant  defendant 471 

guardian,  how  appointed ;  clerk,  when  to  act 478 

id.;  for  absent  infant  defendant 478 

guardian  not  to  receive  property  until  security  given 474 

security 475 

last  two  sections  inapplicable  to  general  guardian 478 

liability  of  defendant's  guardian  for  costs 477 

*'          plaintiff's  guardian  for  costs —  SS49 

See  Guardian. 

action  for  penalty  or  forfeiture 1898-1808 

Inheritance— 

defined  with  reference  to  chapter  op  surrogates*  courts 2514 

INJUNCTION  — 

case^  wh  ere  i  njn  nrlion  maybe  granted  ^  granting  a  nd  (terviee  of  i  r^unefion 

order <S08-81<I 

writ  of  injunction  abolifitied,  and  ori  cr  eubctituted 608 

injunctiou,  when  the  right  thereto  depends  npon  the  nature  of  the  action. . .  608 

id. ;  when  the  ri^ht  thereto  depends  upon  extrinsic  tacts. 604 

reetricliona  upon  iujuuctions  to  restrain  etnte  officers 605 

by  whom  injunction  pnrnted  in  other  cases 608 

proof  neces-jary  to  procure  injunction 607 

at  what  time  the  order  may  be  grunted 808 

when  notice  required  or  not  required:  injunction  pending  an  application . .  609 

order  must  recite  groniicl s;  wrvn  e  or  onier ClO 

^■m/n7^/ - ....611-6^5 

on  staying  proceedings  in  an  action,  before  trial 61 1 

after  trial,  and  before  julKment 618 

after  judgment —  618 

money  deposited  may  be  paid  over 61i 

undertaking  to  be  cancelled  thereupon 615 

security,  on  staying  proceedings  after  verdict,  tn  ejectment  or  dower 618 

id, ;  dama^'cs  to  include  waste 617 

deposit  may  be  diepenmed  with 818 

undertaking  and  deposit ;  when  dlspenged  with 818 

security  in  other  cases 8^ 

fipeclal  cases  excepted 891 

damages ;  how  ascertained  — .  888 

Id.:  6U6*tained  by  a  third  person 881 

action  on  t  tie  undertaking 9^ 

security  when  dinpeuged  with  In  certain  actions  on  behalf  of  people ,  1988 

vacating  or  moiiifylug  injunction  order 888-W8 

appHcjiuon  to  vaca'.e  or  modify,  without  notice 8W 

id . ;  upon  notice * W 

when  prior  motion  not  to  prejudice  subsequent  application 828 

new  undertaking  may  be  required 9SS^ 

verified  answer  to  have  the  effect  only  of  an  affidavit 618 

arrest  or  rtiachment :  when  not  to  be  granted  to-^cthcr 7J8 

counterclaim  ;  ri^ht  to  provisional  remedy  iii  case  of -  W8 

injunction  to  prevent  wusto  during  |>endency  of  action  relating  to  real 

projMT :  y   ■ 1881 

injunction  to  t  tuy  creditors'  action  against  corporation . 1808 

"         in  action  to  dissolve  corj)orailon.. 1787 

"         In  action  to  annul  acorjKjration 1808 

injunction  arain^t  corporation  or  officer  ;  when  not  to  be  granted  without 

natic.;,  viv. 1808 

Injurt— 

to  chattel,  no  defense  to  action  on  nndertaklng  In  replevin. 1788 

Injury  to  Pbopeuty— 

defined 
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iKflANXT?  SEOTZONfl 

protest  of  notary  public  Iq  caae  of  insanity 924 

0Tidence  of  witueea  who  baa  become  iusaxie  since  f onaer  trial •  •  830 

IJeOLTKNT  DBBTOR'S  ASSIGNEE— 

action  upon  bund  of 1890 

lHr>LVENT  Debtor  ;  Bibcuarob  from  Debts 2149-2187 

who  may  be  discharged 21*9 

to  what  court  appHcation  to  be  made ...  2150 

contents  of  petition 2I5I 

^on^ent  of  creditors  to  be  annexed , 8152 

if  executor,  administrator,  leceiver,  etc 21  -3 

d.;  of  corporation,  etc , 21M 

id.;  of  partnership 2155 

effect  or  consent  where  petitioner  is  a  joint  debtor 2156 

consent  of  purcha-er  of  debt,  etc gir>7 

con&enltng  creduor  muwt  relinquish  eccurity ity^s 

penaUif  if  creditor  s\\ cars  fii!«ly  , g j59 

affidavit  of  consenting  creditor.. gl60 

when  non-resident  creditor  to  annex  account,  etc £161 

petitioner's  echedule 81 62 

bis  affidavit 8163 

order  to  nhow  cause gl  64 

how  order  published  and  served 2165 

hearing 2166 

pnttin^^  cause  on  calendar .     2lt:7 

oppoaing  creditor  10  lile  speciflcat  on;*,  and  may  demana  Jury  trial 2168 

Id.;  to  file  proofs,  if  not  named  in  Bchcdulc 8169 

proceed  intra  if  ju:  org  do  not  a  ;ree  ., 2170 

when  insolvent  required  to  produce  his  non-resident  wife 2171 

examination  of  insolvent %IT2 

when  iuso  vent  cannot  be  discharged . , , , gl7J 

when  aeeignment  to  be  directed 2174 

aasignment;  cont'jnts,  and  to  whom  mode 2175 

Id.;  trustees,  how  dc^lgnaed 2176 

effect  of  assignment [  8177 

when  discliar^^e  to  be  granted .*.,  2178 

Sroceed  inj,'8  where  trustee  refuses  to  give  certificate,  etc 8179-2180 

ifcharEe,  etc.,  to  be  recorded gim 

eflect  of  discharge '//,[  8182 

id.;  exceptional*  to  foreign  contracts  or  creditors 2183 

Id.;  aa  to  debt?,  etc.,  to  Uie  United  States  and  the  state 8184 

insolvent  to  bo  rclfai^ied  from  imprisonment ... ,  2l85 

di^har^e ;  when  void ]'[  8166 

invalidity  may  be  proved  on  motion  to  vacate  onler  of  arreet,  etc. ! ........  8lt7 

Ihsoltbnt  Debtor,  Exemption  from  ARREi^T  or  Discharge  from  Ihpbison- 

MENT 318&^M99 

who  may  be  exempted,  and  by  what  court. 2188 

contents  of  petition 21b9 

pelilioner's  echedule 2190 

hit  affidavit 2191 

order  to  show  cause , 2192 

hearinsr,  etc 2193 

order  directing  a«signment;  a^di^nment  pursuant  thereto   2194 

when  discharge  to  be  granted ;  effect  thereof 21 95 

discharge  to  be  reconh-d,  etc 2196 

Setltioner  to  bo  released  from  imprisonment 2197 

ebta  not  affected,  etc 2198 

discharge,  when  void 2199 

iNBURAhOE  Cases— 

judge  of  court  of  appeals  may  sit  though  a  policy  holder 46 

Ill§t;BANCE  0»tPAMEB — 

serviceH  of  summons  in  justice's  courts  upon 2881 

IHTEREST— 

witness  not  to  be  excluded  bj  reason  of 828 

judgment  to  bear ,  1811 

to  be  include  J  In  Judgment 1285 

IKTER    STEO  PKHJ<r.N— 

defined  with  reference  to  chapter  on  Borrogate's  courts , SOU 

iKTERLOCPTfiHY  CoSTS  — 

non-payment  of,  when  not  a  contempt • •  ■» •  •  25 

Iktbrix>ciitory  Jpdoment— 

defined ...•iLf**f..^r%r«w<i4v»  1^^ 

1        when  notice  of  appeal  to  specify P:^';^.^.^.'^^»>¥lVJy?§?^^  1801 
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Ihtssloovtobt  JuDomnrr— «on^titf<f.  smytrow 

lippeal  to  court  of  appeals  from  final  Jadgment,  after  afflmunee  of  Inter- 

locatory  Jadgment  or  denial  of  new  tml ISM 

appeal  to  generaltenn  from ,.  ijMg 

renewed  on  appeal  from  final  jadgment 1S16 

In  partition 154,1547 

in  action  for  dower loe?,  Ittfr 

See  also  JuDeiucMT. 

IvraniixoiATB  Aoooinrr— 

defined 2614 

lyraBiUBDiATE  Aoooumtzko *^^l  27S 

iNTBRMKDIAn  OBDBIi— 

reviewed  on  appeal  from  final  Judgment *8I6 

brooght  up  for  reriew  on  appeal  from  snrrogaie^  court S71 

Imtkrplbadbr 8B0 

iHTBRPIUITSR— 

of  supreme  court  In  New  York  county 9S 

in  Kings  county M 

for  county  court,  court  of  sesaiona  and  surrogated  court  of  ^ngs 

county IBP 

of  city  court  of  New  York 8S8, 19 

Ihtbrrooatoribs— 

settlement  of  for  commiHlon SB 

to  be  annexed  to  commission. 8tt 

for  commission ;  when  may  be  in  a  foreign  language 91 

Ihtkbtatb— 

defined  with  reference  to  chapter  on  surrogates*  courts. 1511 

IirVXNTOBT— 

to  be  made  by  sheriff  on  attachment 6ft 

aheriir  may  be  compelled  to  return 4M| 

by  executor  or  administrator:  when  may  be  contradicted 18S| 

*'                       "              appointmentof  appraisers  and  appraisal.  3711 

•«                        ««               asseto:  what  to  be  deemed 2713 

*'                       "              exemption  for  widow  and  children 3719 

•*                       "               contents  of  inventory 3714 

-                       "              retumof              •• 27lf 

M                       •«               inventory;  how  compelled.... 37M 

iRfOQVLAxmmB. .' TJn-TW 

See  MisTAKBS. 

Ibbcletamt  Mattbii—            ,  .^ 

may  be  stricken  out  of  pleadings 6A 

ISSXTBS'                                   ,  ___ 

feigned  Issues  aboli  shed ra 

order  for  trial  of  issues  by  Jury BQ 

ISStneS  GVNKBALLT— 

See  TniAii. 

ISSUBS  IW  JUSTIOBS'  COTTBTS   WM,  3988-8009 

IbSUBS  Ur  SURltOOATBS*  COUBTB 9880-4640 

Jails— 

in  New  York  city IJf 

in  other  counties Wl 

either  of  several  Jails  may  be  used 133 

civil  and  criminal  prisoners  to  be  kept  separate. 13B 

males  and  females  to  b6  kept  separate 134 

penalties. JJf 

jail  physidan Hi 

removal  of  sick  prisoners uff 

sale  of  liquor  in 138-188 

service  of  papers  on  prisoner X« 

access  for  that  purpose IJ 

pHsoners  under  U.  8.  process VU 

sheriil  answerable  for  custody 2J 

when  Jail  becomes  unfit,  etc.,  another  to  be  designated 188 

designation,  how  annulled JJJ 

r  of  designation  to  be  served  on  the  sheriff,  etc VB 

.oners  already  upon  Jail  liberties M8 

1  liberties  to  prisoner,  who  becomes  entitled  thereto,  before  removal. ...  19 

Id.;  to  prisoners  removed W 

when  designation  to  be  revoked,  etc lA 

copy  of  revocation  to  be  served  on  sheriff ;  sherilTs  duty  thareon MB 

removal  of  prisoners  in  case  of  fire SA 

what  ofllcer  to  act  in  case  of  absence,  etc ,«««««««««•««««•••••••••••••  ^^ 

See  alto  iKooMDie  and  OurooxMtt  Sbsbov. 
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JaH.  LiBMlTIKft—  SBCTIONa 

to  priBoner  who  becomes  entitled  thereto  before  remoTal  from  temporary 

jail lag 

to  prisoner  removed HO 

iaif  liberties  in  cerrain  couDtiee. 145 

id. ;  in  other  counties 146 

id,;  how  laid  out 147 

copy  to  be  kept  posted  in  jail   .  .r. 148 

who  admitted  to  liberilea     149 

andertakiiig  to  be  executed  by  priBoner ;  ita  contenta 150 

for  whom  undertakiuif  to  heheld 161 

prisoner  to  be  committed  when  eureties  ineufflcient 152 

surrender  of  prit^oner  by  hiti  aurettes 158 

how  surrender  made. 154 

what  deemeil  and  what  not  deemed  an  eacape 155 

when  court  may  order  prisoner  out  of  eheriff's  custody 158 

pri»onere  committed  for  contempt 167 

eberifl's  liability  for  escape 158 

penalty  for  connivance  at  eticajie  by  a  sheriff,  etc . .  150 

actions  upon  assignmentg  of  Imnds  for  jail  liberties 180-171 

See  also  Cokonbb,  Incomimo  and  Outgoino  SnEBirr. 
Jmrrntts^oH  Cottntt— 

jail  libertlesfor 146 

JOINDKR  — 

•'if*c  of  action  In  complaint 484 

'*                 in  actiona  on  behalf  of  the  people 1088 

JonrDBB  oi*  AcnoK- 

affectins  real  property 1687 

personaTandrepreaentative  causes  Against  executor  or  administrator 1816 

^OIHOEB  or  ACTIOMS  IN  JUSTICKS'  COUBTS    2937 

JODVT  DKBTOB0  ;    AOTIONI  AKD  RlOHTS  OF  ACTIOK  AQAIKST  AMD  BlTWBBK 

1088-1047 

judgment  against  defendants  jointly  indebted^  when  all  are  not  serred. . . .  lesc 

effect  of  such  ludgment 1088 

execution  :  indorfement  thereupon 1084 

how  collected 1085 

Judgment,  how  docketed  ;  effect  of  docketing 1986 

act^n  to  charge  defendants  not  personally  summoned,  etc 1987 

complain  t  in  s  uch  ac  tlon 1988 

uiawer 1989 

prorisional  remedies 1940 

Judgment 1911 

joint  debtors  may  compound  separately.    Mode  and  effect 1949 

satisfying  judgment 1948 

rights  of  the  debtors  not  released 1944 

Anion  against  persons  engaeed  in  transportation 1946 

when  pvtner  not  sued  remuns  liable 1946 

continuance  of  partnership  business  during  action  for  accounting,  etc. . . .  1947 

Judgments  against  in  jnstfces'  courts 8090 

"        docketing  transcripts  of a021,80» 

Jonrr  Tknahts— 

action  by  to  recover  Just  proportion  of  estate  against  co-tenant 1666 

Jin>oB-> 

defined 8848 

not  to  sit  where  he  is  a  party,  etc.,  or  has  not  beard  argument 46 

not  to  be  interested  in  costs 47 

.    whenmay  sit  in  insurance  caaea  though  policy  holder 46 

-    disability  of  in  cerUin  appeals. ...  48 

,    partner  not  to  practice  in  nia  court 49 

•  partner  or  clerk  not  to  practice  before  him;  Judge  not  to  practice  in  a 

;           cause  which  bos  been  before  him  60 

:    not  to  take  fees  for  advice  in  certain  cases 6: 

,  ,    aobetitution  of  one  officer  for  another  in  special  proceeding 62 

•  L*  proceedings  before  substituted  officer 68 

*  jodge  to  flle  certificate  of  age,  etc 64 

■'91  when  stenogFapher^s  minutes  may  be  treated  as  minutes  of 1007 

^  when  ciWWtaclaa  referee. 1024 

^^im^ralproMfmi. ttOO-1211 

^  MerstoAclfilaodoD 
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definition  of  final  and  interlocutory ....« ISO 

wben  jodgment  may  be  entered tm 

to  be  entered  at  a  term  held  by  one  jadge tas 

may  be  for  or  against  any  of  the  parties IfM 

several  jndgmeiita ;  when  may  be  taken XM 

married  woman  ;  judgment  for  or  against UM 

when  not  to  exceed  ampant  demanded ISO? 

measure  of  damage* ISBB 

fin  i  Judgment  diemifsing  complaint;  new  action nm 

dead  person:  judgment  against 12tf 

interest;  judgment  to  bear Ull 

takingj  mUHng  and  enforcing 1312-»M 

defaiut;  how  taken  on liH 

'*      amount  in  such  cases  how  determined liU 

**       application  to  court  for  judgment  by;  when  neceesaiy 1214 

**       proceedings  on  such  application VOA 

**       person  in;  when  entitled  to  notice 191 

substituted  service;  application  for  judgment  ia  cases  of JSOA 

*«  when  attachment  to  be  shown. WS 

infant ;  when  judgment  cannot  be  taken  against 1SI8 

severingaction;  when  allowed IKO 

judgment  nf tcr  trial  of  issues  of  law  and  fact  in  same  action .  ItS 

"       after  trial  of  issue  of  law  only UB 

"       proceedings  on  application  under  ttie  last  two  sectloiu ...  ......    19B 

**       at  general  term  m  certain  cases ,   ItN 

**       upon  motion  for  new  trial 1S7 

"       after  trial  by  jury  of  Bpeciflo  questions. Itt 

"       after  reference  of  spedfic  questions  of  fact 191 

*^       upon  trial  by  court  or  referee  of  whole  i^eue  of  fact Itff 

**       inmatrlmonialcases,  tobe  bycourtcnly US 

**       final  judgment  upon  interlocutory  judgment 199 

"       how  settled  and  entered UBI 

**       interlocutors  judgment  or  reference;  how  reviewed Itt 

**       special  verdict;  motion  for,  upon Ml 

**       upon  verdict  subject  to  opinion  of  court IM 

interest  to  be  included  in  Judgment Wb 

judgment-book;  clerk  to  keep  entries  therein ISH 

Judgment-roll;  requisites vm 

"  by  whom  prepared 191 

•*  timeof  fllifigtobenoted  m 

execution;  when  ludement  enforceable  by fiMO 

contempt ;  when  dieobedience  to  jndgmen t  constitutes. Itll 

real  property;  how  sold;  conveyance 12S 

"  "        security  upon  sale  by  referee IMI 

rtoal  property;  how  sold;  conveyance  of  particular  interest  to  state  party *8 

■     name 1M4 

dOdteiing  judgmental  and  ^ffeU  thereof  at  liens  vpon  real  property,  ttu- 
pending  and  discharging  the  liens  f  satiifactkm  and  assignment  of 

doc1tetiM>okstobekeptb7cemin  .'...."*.*.*. 1W5 

•*     clerk;  how  to  docket  Judgments 1246 

**     transcripts  ;  filing  ana  docketing  judgments  thereon 13f7 

*•     penaltyfor  clerk^s  neglect 1«« 

••     tobe  public 1M9 

lien  on  real  property  ;  when  judgment  a 1230 

**  l)Ound  for  ten  years  by  Judgment  docketed ISSl 

**  realpropertymay  be  levied  upon  after  ten  years 1SS8 

**  landheldundercontract  not  bound  by  Judgment. ...  liSS 

**  preferences  of  mortgages  for  purchase  money U5I 

**  certain  time  not  included  in  tne  ten  years IttS 

**  court  may  order  lien  suspended  upon  appeal IttS 

^  from  what  time  order  suspends  lien 1289 

"  how  lien  suspended  in  any  other  county 1S88 

**  when  and  how  lien  restored UW 

dlsdharging  judgment ;  how  docket  canceled  IMO 

disthaiging  judgment ;  satisfaction-piece  to  be  given  on  payment  of  Jodg- 

ment t9Si 

dlaehazging  jnd^^ent ;  assignor  tQ  aclpiQwIed^  assifumeiit  of  Jadgmeot..  198| 
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iv^^HOff-^conHnued.  bsctionb 

dlsch«r}|;iiig  jadfifment ;  assignee  of  judgment  may  flic  notice  of  assignment    1268 

^^  clerK  to  note  and  file  assignment  of  Judgment 1270 

"                     entry  in  docket,  apon  retnrn  of  execution  satisfied.    1264 
dlacbargfng  Judgment ;  entiy  in  docket,  whece  execution  returned  unsat- 
isfied     1266 

diKharging  Judgment ;  clerk  to  enter  eatlsfactlon  on  receipt  of  aatlBfled 

execution 1266 

discliarging  Judgment ;  docket ;  when  to  be  discharged  and  canceled •    1267 

'°  bankrupt ;  discharge  of  Judnnent  against 1268 

**  power  of  courts  respecting  docket 1269 

to  what  Judgments  and  executions  article  applicable 1272 

See  also  Contvssiox  or  JuDomNT. 

Jodgment ;  when  may  be  taken  without  application  to  the  court 480 

Bee  also  Dwtault  ;  J  in)oi«NT  bt  Dbtault. 

demand  of,  in  complaint 481 

affirmative  ;  when  defendant  to  demand 609 

npon  failure  to  reply 616 

See  also  Dbvault  ;  Judgmbht  bt  DbfauLt. 

bow  pleaded 6SS 

limited  to  attached  property  in  case  of  bubstltuted  service 707 

defects  cured  by 721 

within  what  time  party  mav  be  relieved  against 724 

and  transcript  of  justice  of  peace ;  how  proved 948-951 

of  foreign  court,  when  evidence 968-954 

final  ju£;ment  not  stayed  by  motion  for  new  trial 1006 

nncollected  jury  fine  may  be  docked  and  enforced  as  a  Judgment  la  New 

Yorkcoiinty 1117 

QSpaid  delinquent  Jnror's  fines  in  King'H  county  docketed  as 1156 

what  judgment  may  be  rendered  od  appeal .  1817-1328 

mode  of  enforcing  affirmed  or  modified  Judgmenis 1319-1890 

assignment  of  Inoigment 1919 

action  upon  judgment ;  when  maintainable 1918 

^udgmbnts  in  Pabuculab  Cabbs— 

ejectment;  effect  of  in 1584,1689 

partition 1667 

'♦       in  ca^e  of  infanta 1684 

•*       to  be  recorded 1695 

dower. 1618,1684 

f orecloeure  of  mortgage  by  action 1686 

determination  of  claim  to  real  property 1644-1646 

waste 1666,1666 

nuisance 1668 

awarding  potisession  of  real  property 1675 

"  **  **  '^      penalty  for  disobedience 1676 

affecting  real  property  to  be  entered  in  ccnnty  where  situated 1677 

replevin  In  court  of  record 1780 

chattel  lien  ;  foreclosure  of 1789 

annulling  marriage ;  effect  of 1754 

divorce 1759,1760 

"     may  award  costs 1769 

"     to  provide  for  custody  of'children 1771, 1778 

"  alimony,  etc 1771,1771 

**     payment  of  alimony  enforceable  by  contempt  proceedings 1788 

separation 1766 

*•         revocation  on  application  of  parties 1767 

"         may  award  costs 1769 

"         to  provide  for  custody  of  children. 1771, 1778 

**         alimony,  etc 1771, 1778 

•*         payment  of  alimony  enforceable  by  contempt  proceedings 1778 

dissolving  corporation 1798 

enforcing  liability  of  stockholders 1798 

annuling  Corporation  1801 

filing  and  publishing 1808 

executor  or  administrator;    Judgment  against  to  be  in  representative 

capacity 1814 

executor  or  administrator;  judgment  against  when  does  not  bind  dec^ 

dent^s  real  esUte 1888 

joint  debtors «.1988-1947 
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will :  judgment  esUblishim;,  in  action  bronght  therefor. 1882-1864 

creditor's  action 187S 

Bee  also  ITorxign  Jui>oxekt  ;  Vaoatino  Judomsivt. 

JuDoxsNT  iH  City  Coubt  of  N»w  York— 

time  for  filing  S178 

wlien  to  state  concinsions  of  fact  and  jaw  separateiy UTS 

lCity 


JUDOmENTS  IN  DrSTBICT  COURTS  OF  NBW  YoBK  i . 

JUDOXSKTS  IN  JnSTICSS'  COURTS ^^^"^^ 

offer  to  compromise tt9t 

in  case  of  eaostitnted  seryice  in  attachment fSUB 

'*                     "               replevin MB 

within  what  time  ma»t  be  rendered 3W5 

transfer  of  action  w  len  iostices'  term  expires,  etc 8150 

action  upon  justices'  judgment S154 

proof  of. gjg 

Judombnt  bt  Dbpault  in  Justicbs'  Coubts 8891-98B 

where  order  of  arrest  has  been  granted  and  plaintiff  to  proye  certain 

extrinsic  facts S908 

in  city  of  Brooklyn 8128 

Judombnt  Cbbditob— 

defined  8818 

action  by  to  sequestrate  property  of  corporation 1784 

Judombnt  Cbbdxtob's  Action— 

defined 3.^1 

when  maintainable 1871 

to  wliat  county  execution  must  have  issued 18T2 

what  property  may  be  reached le(78 

interest  of  judgaent  debtor  in  land  contract  may  be  reached 1874 

id.;  how  applied 1875 

injimction  may  be  issued 1876 

receiver  may  be  appointed 1877 

how  discovery  may  be  compelled 19^ 

application  of  this  article ;  wbat  property  cannot  be  reached 18  <9 

Judombnt  Dbbtob  ;  Dincn arob  from  Imprisonment .SS200~^1L 

who  may  be  dischar^eJ 2:300 

to  wbat  court  application  to  be  made 2301 

when  petition  may  be  presented V308 

contents  of  petition ;  schedule S3C9 

affidavit  of  petitioner 2301 

notice  to  creditors 2305 

id.;  when  service  cannot  be  made SaOft 

id.;  when  State  m  creditor 2807 

proceedings  on  presentation  of  petition Si06 

adjournment 2309 

pioceedings  on  adjourned  day 2?tO 

assignment;  eflsct  thereof 1K11 

dischaige  ;  when  to  be  granted 2J12 

petitioner's  property  still  liable SWtS 

when  creditor  may  issue  new  execution  against  peracm. £314 

powers  and  duties  of  trustee 2215 

creditor  may  notify  debtor  to  apply  for  dischar^ 2S16 

effect  of  f  ai  I  ore  so  to  apply 8217 

debtor  to  United  States,  etc,  not  to  be  discharged 221ff 

JUDOMBNT-RolL  t^BNEBALLT 1837-lS9ft 

on  confession  of  judgment 127t 

lu  replevin  action 17i7 

in  arbitrations .  »71> 

on  aprpal  in  justices*  courts .••«•• 3061 

JUDICUL  DbPARTMKNTS —  « 

division  of  sUte  into i. ...••, 219 

Judicial  Sbttlbmbnt—  " 

defined .-. 2514 

decree  on,  what  to  contain : ..^ri 8551 

Judicial  Obt^lejient— 

additional  to  oxecntor,  etc.,  allowance  on ■ •  ••••^i ^^^^ 

exempt  property  may  be  setoff  in  decree  npoB •i.'.aiw )7'/4 

by  testamentary  truBtee •  ...,,;;^;J^Ii 2807-9811 

See  Accountings  in  Burrooatbs'  Coubts.  •  ^^*'* 

JuBisDionoN  -     ,  

general  pnyfisien  m  to,  of  oonrt^  etc wgfM:^fiSfe^f>.^v^ € 
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JtfBOS*^  ^  fBOTXOni 

ie«  Tbial  Jubobs. 

^VBT  QBKBRALLT— 

ordeifortrialof  issaeflbr ,,.„ gn 

when  trial  b7,inAtter  of  rigbt 969 

right  to,  how  waived 1009 

*♦       in  action  to  annul  corporation 1800 

**       in  eammary  proceedings , 2247 

See  Tbial  Juborb  ;  Trial  bt  Jury. 

JuBT  Trial  m  Justioks'  Coubtb 2990-2999 

JuBT  Ybab— 

in  New  York  county,  length  of  service 1084 

JUBTICKB  O?  TUB   PEACE— 

when  not  to  t-it  in  action  affecting  town .,,,..  48 

fines  Imposed  by ;  how  remitt*  d  in  coanty  coart "  853 

may  subpoena  witnege  to  aiieud  and  have  depoeition  taken  for  nee  without 

the  state / 9J7 

docket  book  and  tranecripta  ;  when  evidence *. . ...  .938, 939 

"          tranecriptjs,  now  to  be  authenticated 939 

proceedings  before ;  how  proved.. ]*''  940 

jndgnients  and  traimcripta  of  how  proved 948-961 

of  adjoining Gtate,  tnmecripts  from  docket  of ^^  95I 

tavern  keeper  disquiitlAcd  from  being 2868 

members  of  the  legislature  not  compeUcd  to  act  as ....  2887 

to  wait  one  hoar  apipn  return  of  suiuiuonB ,  2893 

within  what  time  judgment  by  to  be  rendered , 3015 

may  give  transcript  of  judgment  after  expiration  of  office ' . .  3028 

return  by  on  appeal .   , 806&-dO56 

not  to  buy  claims  for  suit 3187 

penalties  for, *..  8138 

"              violation  of  foregoing,  when  a  defense  to  action 8189 

docket  hook;  contents 8140 

**               entries,  how  to  be  made 8141 

"               to  be  kept  open 8141 

**               indeito 8142 

"               entries  in  docket  book ,  when  evidence 8148 

••               copies  to  bo  furnished  by  justice 8149 

to  file  papers  delivered  to  him  for  filing 8143 

upon  removal  to  dejioslt  books  and  papers  with  town  or  city  clerk  i ,  8144 

certificate  in  docket  book  deposited 8146 

bool£B  tad  put)€rs  of  dead  or  removed  justice  to  be  demanded  by  town  or 

city  clerk 3148 

id.;  compelling  delivery .,,,,.  8147 

copies  of  papers  to  be  furnished  by  justice 1  8140 

transfer  of  action  when  just  ice's  term  expires,  etc 8150 

*'              **       when  justice  a  necessary  witness 8161 

**              *'       proceedings  upon  trani-fer 8I59 

failure  to  pay  money  collected  ;  penalty 8158 

action  on  justice's  judgment 8164 

proof  of  justice's  judgment. 8165 

may  empower  private  pert  on  to  execute  n    ndate , . , , .', . .  815C 

JcrsTicEs  OPTHK  Peaoe  ;  Courts  op^— 

JurUdiciion  and  general  powers 2861-2W6 

justice's  jurisdiction  must  be  speciatly  conferred  by  law ][..  .  2861 

general  civil  jurisdiction 2862 

no  jurifidiction  in  certain  cases... ,'***  2863 

confession  of  judgment  * 2864 

actions  by  and  ajKaiti  st  officers,  etc. ;  and  by  executors,  etc V,  2865 

tavern  keepers  disqiial i fled S806 

memberni  of  legltilatiire  not  compelled  to  act ,.  2867 

justices  to  hold  courts  ;  general  powers , 2868 

in  what  town,  etc.,  action  must  be  brought ,., 9^0 

cnmi  nal  contempts ... , , , , ,  2870 

Id. ;  how  punished '[[ 2871 

offender  to  be  heard ,...".' .'.*.....'.'!..'.*."."!! I  2872 

record  of  conviction. . ,. .,|[ I.V.'  2878 

requisites  of  commitment * !".'.*  .'.".*.*"..  2^4 

fine  to  be  paid  to  ov  i  rseer  or  sujwrintendent  of  the  poor .* 2876 

commencement  q^  action ., ,,, ..SSTS-SSSS 
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•ctlon  ;  how  commenced •  i .  • .  4 . .  t 2876 

contents  of  snmmoni 2^(77 

■erriceof          •*        2ST8 

**       npon  a  corporation 2879 

**       f  pecial  proYision  relating  to  railroad  corporatlona. 2880 

•*        express  or  insurance  companies 3J^ 

**       last  two  sections  qaalilled 288S 

second  and  ttiird  sammons  ;  effect  thereof 2883 

where  name  of  defendant  is  unkaown. 2884 

return  of  summons  :  .^ustice  to  wait  one  hour  npon 2885 

appearance  of  parties 28t?6-2893 

iu  person  or  by  attorney 28**6 

guardian  ad  iitem  for  infant  plaintiff 2S8; 

"                     *'                 defendant 2tSS 

constable,  etc.,  when  not  toact  as  attorney 2889 

attorney  :  how  authority  of  proved  2i^ 

Slaintin  to  p.ove  his  case ^B^l 

efendant  may  offer  to  compromise,  proceedings  thertjupon 8893 

justice  to  wait  one  hour 9899 

arrest .2884-2904 

in  what  cases  maybe  granted 2$»4 

in  what  actions 2B^ 

upon  what  iMipers 2S96 

order ;  contents 2897 

daty  of  constable  in.... ik!8g0 

*•            return 289» 

when  plafntllT  notified  must  appear. . .  2899 

defendvDttobekept  in  cuHtody 2900 

^scharge ;  motion  for 2901 

**  •        effect  of , 2902 

when  phdntiiZ  must  prove  extrinsic  facts 2908 

privilege  from  arrest ii904 

attachment  of  property 290V2918 

in  what  actions  grantea. 2905 

what  to  be  shown  to  procure  warrant 2WW 

warrant ;  form  and  contents 2ii07 

**          how  executed , 2909 

undertaking 2908 

service  of  summons  and  warrant , 2910 

undertaking  by  defendant ;  redelivery  to  him £911 

third  person ;  claim  by 2918 

*'              bond  and  deliverv  to ^ ,..,. 2912 

**              action  upon  bond  of 2913 

**  '           when  defendant  may  prosecute  bond  of 2914 

return  of  warrant 2915 

motion  to  modify  or  vacate  warrant 1'910 

**              '*          **       effect  of  vacating  warrant .  2917 

substituted  service  of  summons  ;  proceedingsin  cases  of 2918 

replevin 2919-298S 

pUadlngSf  including  counterclaims  and  proceedings   i«pofi  an^^er  of 

title 598l-aft58 

When  issue  to  be  joined 9984 

pleadings 2985 

complaint  898$ 

what  causes  of  action  may  be  joined 29W 

snawer 29S8 

demurrer ,     , 2988 

general  rules  of  pleading 2940 

account,  or  instrument  for  payment  of  money .  SHI 

court  may  require  items  to  ne  exhibited 9049 

Immaterial  variance  to  be  disreifanled 9948 

aaienJment  of  pleadings 2944 

counlerrlttims  2945 

id.  ;  where  executor  or  trustee  is  a  party 29(6 

couBequencr  of  neclect  to  plead  counterclaim 2947 

the  laMt  section  qunlified .    9948 

Judgment  n pon  counterclaim. 9949 

judgment  when  accoouta  exceed  four  hundred  dollars ., ., WtQ 


Digitized  by  VjOOQIC 


INDEX.  U 

Justices  of  thb  Pbacs  ;  Coubts  OT—corUinmd*  sections 

•nswer  of  title ,,, 2961 

andertaklug  thereupon ^58 

In  what  court  new  action  to  be  brought 2*J53 

when  action  before  justice  to  be  discontinued 8954 

cffe(^  of  failure  to  give  undertaking  , 2965 

when  tItJe  comes  in  cioestion  on  pluiDtiflV  own  ehowing ^956 

pleadings  in  new  action.    U udertaking  before  justice,  when  applicable 2967 

answer  of  title  aa  to  one  of  several  causes  of  action 2958 

a^ourmnents 2059-2968 

by  justice 2959 

on  application  of  plaintiff , 2960 

"            of  defendant 2C61 

id.  :  undertaking  thereupon £9fi2 

undertaking  to  procure  discharge  of  defendant  from  custody 2968 

when  defendant  to  be  discharged 2964 

Bubsequent  adjournments, 2965 

justice  may  Impose  conditiona  upon  adjournment 2966 

adjournment  when  warrant  to  attach  absent  witness  is  issued 2967 

not  to  exceed  ninety  days 2968 

gubpmua 2969-2979 

when  justice  may  issue ,,...,,  29r.9 

subpoena;  bow  served 2970 

warrant  of  attachment  against  defaulting  witnesi 2971 

id. ;  how  executed  j  fees  thereupon 2972 

id. ;  when  witne-s  is  in  adjoining  county 2978 

fine  for  rerui»ing  to  attend  or  to  testify , . ,  2974 

id.;  how  imposed.... iM:5 

minute  of  conviction 2976 

execution  thereupon    2977 

money  collected  ;  how  applied 2978 

defaulting  witness  liable  for  damages 2979 

coffimUnon  to  take  te^timofiy .2080-2987 

to  examine  witness  upon  Interro^torles 2980 

id.;  orally 2981 

when  and  how  granted ,, . , .  2982 

aljournment 2988 

execution  and  return  of  commiaslon 2964 

receipt  thereof  by  justice ,.  8965 

when  deposition  evidence .,.,  2086 

powers  of  commissioners 2987 

trial  and  ifJt  inciiieni» 2988-8009 

effect  of  failure  of  defendant  to  appear .  2988 

when  1  us tice  to  try  issue  of  fact 2989 

when  Jury  trial  may  be  demanded. 2190 

venire 2991 

id.:  in  action  between  two  towns,  etc , 2992 

delivery,  execution,  and  return  of  venire 2993 

ballots  ;  how  prepared 2994 

drawing  jury 2995 

talesmen     2996 

new  venire 2997 

juror's  oath 11998 

jury  to  hear  proofs 2999 

witness's  oath  .     8000 

witnes!*  refusing  to  be  sworn,  etc.;  warrant  thereupon 8001 

contents  of  warrant ;  imprisonment  of  recusant  witness 8002 

adjournment  thereupon 8003 

ex  parte  affidavit ;  when  evidence . 8004 

competency  of  witness  ;  how  determined 8005 

constable  to  keep  j ury ;  his  oath , 8006 

r«nditiuii  of  verdict :  plaintiff  need  not  be  called ft107 

jury  when  to  be  discharged  ;  new  venire 8008 

fine  to  bo  imposed  on  defaulting  juror 8000 

j%t4gfmnt  and  dorketing  the  same 8010-802S 

Judgment  by  confession.., 3010 

id.;  mode  or  confessing  judgment SOU 

id.:  when  void 80l3 

judgment  of  non-stiit. , . . , , , . . .  8013 
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IviTioM  69  m  TnJJm  \  Oovmi  ov-~eonUnwd,  morm 

Judgment  upon  Terdiot,etc «..•••  ••••*••..•••••• Vh 

when  Indgment  to  bo  rendered Wa 

remittuig  pait  of  vcn^ct,  etc VK 

transcript  of  Jrikticat ;  docketinur  the  same Kr 

id.;  when  execution  inaj  isBOO  agtlnst  person w» 

id.;  in  action  lor  a  cliaoel 9m 

jadgment  against  joint  debtorc MB 

docketing  the  some ;  action  thoronpon lOe 

docketing  jndffmcnt  ill  cnother  county 809 

jostice  may  gn^o  transcripU  nftor  oxpuotion  of  his  term an 

action  upon  lnsticc*c  jxuigmciA K'M 

'proof  of  Ju8Uce\':  judgment tlS 

exdCtUiOM • WM  DOO 

>Krhen  Justice  may  issue  execution VM 

general  requisites  of  execution SBB 

execution  upon  judgment  for  money ;  vhen  may  direct  arrest m 

renewal  of  execution we 

property  exempt  from  execution S(tt 

indorsement  of  levy ;  noticeoSo&lo ^ JOB 

mode  of  levy  and  sale m 

tetum  of  execution $m 

execution  against  the  porsocu  tuprisonmcnt  of  Judgment  debUNr $m 

trhen  Judgment  debtor  to  be  uischarsed BOB 

aiSdcTit:  dischorsc SON 

penalty  ror  not  dlschnrging SDE 

affidavit  a  defense  to  a^on  for  escape tOK 

discharge  not  to  effect  Jadgmont WK 

execution  upon  judgmeutmnctlon  for  n. chattel fm 

actio]  u'u^lnst  constable  for  not  retnmfngcrrcution 3HI 

conotobfo  not  to  act  under  execution  after  rctui '2  day % 3M 

action  ngninot  constcble  for  money  collected lOH 

duty  of  constable  vrhoec  term  of  office  has  expiree! IM 

ozecation  upon  Judgment  docketed  with  county  clerk )MI 


nppeoU  gmerally aOM-VR 

Justice's  judgment  reviewed  by  appeal JDM 

who  may  appeal.    To  what  court  appeal  to  be  taken C06 

appeal ;  when  and  hov  taken SMI 

somceof  notice npon  Justice:  payment  of  costsandfee rx? 

service  of  notice  npon  respondent. 8M6 

amendment  \/hen  allowed SOA 

undertaking;  tc  3ta^  execution  upon  Judgment. SOSI 

proceedings;  howstayed. I  }1 

id. ;  when  Jmticc  in  dead,  etc aOB 

return SOQ 

id. ;  when  Justice  hno  gone  out  of  office ; tOSi 

fnrthcr  return :  iiow  compelled mxSk 

id. ;  when  Justice  lo  dcod,  etc...,. JOBI 

procccdinss  '^7hen  error  in  f  net  ia  nlle^cd 806? 

restitution  upon  ioversrl SOSl 

setting  o£l  coetc  r.nd  recovery aOSI 

certain  8um«j  may  bo  included  in  disbnrcenent:j 8001 

Judgment-rolL 8061 

appeal  whar  ncvj  trial .'?  vu>t  had  in  a:>pellatoGowrt 800-8087 

henringof  npi-er.l;  OicmicGal thereof 8O0i 

JurtgLiont, 800 

when  ne\/  trlrl  in  Jnetice*s  court  mr,y  bo  directed 8064 

id. ;  procccdinf^c  before  Justice. 8065 

coots;  \/hen TA/rrded ,    8061 

smonnt  oC  co.:;t3 80t<' 

appeal  for  net  i  tHal  in  appdlcUe  court &W-90H 

when  appcllr.nu  mr.y  dcmrjid  nev/  trial  ia  r.ppellate  court 8068 

undortardn'.'tobcgivcn 8066 

offer  to  compromise  before  return,  costs ••• 3079 

prooeedincofc-.r.pvrllrt^cDUT: 80n 

offer  to  compromise  after  reti'r    80n 

amountof  costz, 8(R8 

eoela  generall-j 8074-8061 

when  preyailin^  party  to  recover............ -  8074 
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Jvsnrss  oy  the  Peaob  5  Cottbts  op— canlinwerf.  b«ction§ 

Boms  allowed  as  « « .  i .  • .  1  *  <  *  1 S074 

when  neither  party  to  recover £075 

amount  of,  limited , , ,    £376 

demurrer  j  costs  upon 2077 

taxation , 8078 

Increased  coeta 3079 

cof  tfl  upon  judgment  for  one  or  more  defendants 3060 

co8t«  wrongfully  collected  may  be  recovered  back. 8081 

apon  appeal  where  no  nev/  trial  h  had  in  appellate  court , 8066 

id. ;  amount  thereof 8067 

upon  appeal  where  iio\/  trial  Is  demanded 3070,,aO78 

/(^ , 3322,  8825 

constables 3323,  8334 

in  justice's  court  on  a  commission 3825 

jurors 8826 

witnesses 8JK7 

fees  in  justice' 8  court  to  be  pa  id  beforehand 8328 

"  by  whom  to  l^e  paid 8320 

animcU  straying  upon  highway  ;  action  or  special  proceeding  rdatite  to .  8082-31 15 

Brooklyn  jmtices  ;  prov  i-nons  tfpeciaili^  reiadng  to 811 6-3183 

mi*cdiane&m  provisions  apptlcaljle  to  j^iHi^es'  courts 3181-8168 

mode  of  application  of  genera)  and  special  provisions 8134 

general  requisites  of  mandates.. 8l35 

reward  to  constable  forbidden 8136 

justice  or  constable  not  to  buy  claim,  etc 8137 

penalty 8188 

violation  of  preceding  sections  a  defense  to  action 3139 

doci^ei-book  to  bo  kept  by  justice ;  entries  therein 8140,  8141 

index  to  dockrt-book 8149 

Sayers  to  be  filed 8143 
eposit  of  books  end  paperc  with  town  or  city  clerk. 8144 

certiflcare  (n  docket-book  deposited CI 45 

town  or  ci .y  clerk  to  demoud  bookc,  ctCo  upon  death,  etc,  of  juetko S14G 

delivery  ;  how  compelled 3147 

entries  to  bo  evidence 3148 

justice  to  furnish  copieo  of  papers ,    8149 

transfer  of  action  when  justice  s  term  expires,  etc , .    8150 

id.  ;  when  justice  is  a  witness 0151 

proceedings  upon  trauBfer ...  ?162 

penalty  for  not  paying  over  money ,.    8158 

\ction  on  judgment  of  juirtice... 3154 

Id.  ;  proof  of  jadgmeot,  etc 3155 

.ccutlon  of  mandate  by  private  person , 3156 

constable  to  execute  mandates  in  person 8167 

sheriff  to  act  where  execution  of  mandnte  in  rr-rirtcd 3158 

IU9T[<  1    '  f    -      -  A  T  a:07-3214,  8223-SC25 

**  iiftzt  of  Un,^  defined  with  reference  to  chapter  on  surrogates'  courts. . .  •    8&14 
KiKes  Ck)UNTT— 

See  also  Brookltk. 

proceeding  commenced  before  judge  in,  may  be  continued  before  another. .       86 

none  but  attorneys  to  practice 68 

clerks  and  court  attendants  in,  when  not  to  act  ao  referees,  receiver^  and 

commissioners 90 

criers ;  county  judges,  except '  i  lUngo,  to  appoint 91 

interpreter  04,860 

court  attendants 05 

jaU  liberties. 145 

ctenosrapher  for  supreme  court .-.•     254 

"  county  court  and  court  of  cessions 850 

cltyconrt  o'  Xew  York,  subpoenr.  may  be  served 880 

trial  iuHWs Il£>lie8 

how  jUTj  formed  in.  If  insulflcient  number  of  jurors  attend II7I9 1178 

pablio administrator  how  appointed;  duttes .m.*..    3669 

See  Tbiai.  Jitbobs  iir  Ezmos  Gouvty. 


dismissal  of  action  for  failure  to  serve  summons  on  necessary  part/. . ••      831 

id.;  for  delay  and  neglect  to    proceed ••••••     823 

Se^alaoPsLai; 
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Lahdlouv^  •■onoMi 

when  may  be  Joined  M  defendant  In  ejectment • • 1601 

See  SvxhjlBT  PsocanDUiGt. 
Law- 

wheniwaeof,  aiiiet 964 

Law§— 

how  proted  generally 90 

**  of  foreign  state MS 

Law  Schools— 

exemptions  in  faror  of  graduates  of  certain fil 

LlASBHOLD  PbOPBRTT-- 

when  included  in**  real  property" 1499 

sale  Of  decedent  1i  personal  property  for 9T1T 

paymentby  executor  and  administrator ara 

petition  to  compel  payment;  hearing;  decree •••• 37A 

deeree  for  payment  on  glTlng  security ,. STai 

to  unknown  persons  paid  to  state ;  how  obtainable S747 

nnclaimed  legacies  payable  to  county  treasurer 2748 

compelling  testamentary  trustee  to  pay 2B0i 

Lboatbb— 

execution  against  property  in  hands  of ISH 

when  may  sue  executor  or  administrator  for  distributiTe  share 1819 

guardian  ad  litem  in  such  action ;  when  to  execute  bond ISit 

creditor's  action  against  debtor's  next  of  kin,  legatee,  heir  or  deTis«>e. .  18S7>18aO 
proceedings  by  against  executor  or  administrator  to  compel  payment  of 

claim g717-«n9 

LietsLATumi— 

memberof  not  compelled  to  act  as  justice  of  peace S907 

LlGITDIAGfT  OF  CHILDBaW— 

in  action  to  annul  marriage. 1749 

indiToroe 1759 

Ijettsbs  or  Admikistration— 

defined  with  reference  to  chapter  on  suirogates*  courts 8514 

requisites SBOO 

how  far  erldence  of  authority. 8591 

priority  among  different  letters 8682 

time  how  reckoned  upon  successive  letters 8598 

oath  of  administrator  before  issue  of  letters 8594 

contents  and  effect  of  decree  revoking. 9608»  86D4 

power  to  appoint  successor  upon  revocation 9B0B 

with  wiU  annexed 85I8-9648 

who  entitled  to  letters  of  administration 9M0 

persons  incompetent  to  receive  letters • 9661 

application  for  letters 9669 

citation:  proceedings  upon  return  thereof 9669 

administrator's  bond 9664 

when  oonoty  treasurer  to  be  ex-oAcio  public  administrator 9669 

county  treasurer's  bond ;   letters  of  administration  and  proceedings 

thereon 9666 

county  treasurer's  authority;  when  superseded •••..•.    9667 

temporary  administration • 'aioiJSS 

revocation  of  letters 86m-*w9 

Bee  also  Ancillabt  Lbttkbs. 

LbTTSBS  of  QUABDIANSHIP—  „^ 

requisites *2? 

how  far  evidence  of  authority «*} 

oaih  of  guardian  before  issue  of  letters -•    »JJ 

contente-and  effect  of  decree  revoklnir ^^zSr 

power  to  appoint  successor  upon  revocation »»■> 

See  also  Awchxart  Lbttebs. 

LvTTERs  Patent  ;  Action  to  Vacatb ^*^  JS 

Lbttbrs  Rogatory **' 

LXTTSBS  TaeTAinNTART—  ^^ 

requisites   2? 

how  far  evidence  of  authority —  *W 

priority  among  different  letters 25 

time  how  reckoned  upon  successive  letters g66 

oath  of  executor  before  issue  of  letters 9894 

<x>ntents  and  effect  of  decree  revoking 9608, 26M 

'>wer  to  appoint  successor  upon  revocation 9906 

»rsonsfnoompetenttoserveas  executors .••• 9619 

ipplementary  letters^  .  ^^  •  j^^  *j^^'^ y^*  ^-jy ••..-•-  .^n tea  i,^  .**.ss>.^ .....  9M9 
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LBTTrlwTEJWAMHNTABY— OOn/inued.  BBCnONB 

whenmaybe    Issued 2636 

objections  to  granting;  how   mads 2686 

surrogate  to  inquire  into 2687 

bond«  when  required S688 

renunciation  bj  executor 8689 

power;  selection  of  executor  under 8640 

**      objections  to  executor  so  selected 9641 

executor  falling  to  qualify  or  renounce 8648 

will  annexed -8648 

**         renunciation  or  exclusion  of  persons  having  prior  right 8644 

**         bond  of  executor  or  administrator 2646 

rerocatlon  of  letters 8684-2608 

See  also  Ancillabt  Lbttsbs. 

LlTT— 

under  attachment :  how  made 649 

upon  personal  property,  when  superseded  by  appeal 1311 

propmy  exempt  from  levy  and  sale  under  execution  1889-1404 

lien  of  exeeutlon  upon  personal  property  ;  levy  upon  and  tale  of  personal 

property;  righte  qf  indemnitors  of  sheriff 1406-1429 

Mfo,  redemption  and  conveyance  qf  real  property  ;  rights  and  HabUiiiee  qf 

persons  interested 1^0-1478 

levy  under  execution  In  justices'  courts , 80Gi9 

LlBBL— 

pleadin(?8  in Ba5 

when  actual  malice  to  be  proved  in 1907, 1906 

Xjbrart  Society— 

exempted  from  certain  proTi«lona  relative  to  corporations 1804 

LncN  ov  Attobnet  ttpon  Cac.mk  of  Action,  rto •••        ^ 

LtSH  OF  JtTBQMKNT   OS  ReaL  PltOPEUTr , 1250-1^60 

Lien  ppok  Chattel  ;  fonclosure  of 1737-1741 

Liens:  Mechanics*,  Fobeclobubk of ...  ..339H-3410 

LlEKSUPOS  VEfiSELS,  FoBECU^SUILE  OF 342U-3441 

LIFX-TENANT— 

proceedioKB  to  discover  death  of .8802-2819 

Limit  ATI  ON  ot  Action— 

actions  for  recovery  of  real  property 362-875 

when  the  ixMiple  will  notpue. 868 

action  by  grantee  from  the  state  . .   868 

action  after  an  nailing  letters  patent. .  864 

seizin  within  twenty  years,  when  necessary,  etc 866,  a«6 

action  after  entry ■ 8W 

poBsecslon,  when  presumed  ;  occupation  presumed  to  be  under  legal  title. .  a$8 

adverse  possession  under  wntten  instrament  or  judgment 869 

Id  ;  what  conetiiuteB  it 870 

id  ;  under  claim  of  title  not  written 871 

id;  whatconetitutes  it 872 

Id. :  relation  of  landlord  and  tenant  as  affecting . . 878 

light  not  affected  by  descent  cast 874 

certain  disabilities  excluded  from  time  to  commence  action 87fi 

actions  other  than  for  the  rtrovtry  of  rt-al  property 876-397 

when  Batiefaction  of  jnd^ent  presumed — 376 

effect  of  return  of  execution 877 

how  presumption  raised 878 

limitation  of  action  to  redeem  from  a  mortgage '. 879 

other  periods  of  limitation 880 

within  twenty  years J81 

within  six  years , w 

within  three  years 888 

within  two  years 884 

within  one  year WB 

when  caugeof  action  accmes  on  a  current  account..... 886 

action  for  penalty,  etc.,  by  any  person  who  will  sue 887 

actions  not  before  provided  for 888 

actions  by  the  i)eople  tubh  cL  to  the  same  limiUtions 889 

action  against  a  non-resident,  upon  a  demand  barred  by  the  law  of  his 

residence 890 

when  person  liaiile,  etc.,  dies  without  the  state 891 

cause  of  action  accruing  between  tlie  death  of  a  testator  or  inteirtate,  and 

the  grant  of  letters 892 

no  limitation  of  action  on  bank  notes,  etc , 898 

action  against  directors,  etc.,  of  banks.. 894 

acknowledgment  or  new  promise  must  be  In  writing 896 

'    exceptions,  as  to  persons  under  dlsabllitlea 896 

defense  or  counterclaim, • ••••fttttt^ «•••  mn 
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LnoYATioK  or  konoit^'ConUMied.  mmuuum 

provMont  generally  apptieabU W>  <» 

when  action  deemed  to  oe  commenced M 

attempt  to  commence  Bction  in  a  court  of  recoxd SV 

id. ;  in  a  court  not  of  record 40$ 

exception,  when  defendant  is  without  the  state 4Si 

id. ;  when  a  person  entitled,  etc..  dies  before  limitation  expires. m 

id.;  when  a  person  liable,  etc.,  dies  within  the  state 49 

in  suits  by  aliens,  time  of  disability  in  case  of  war  to  be  deducted mi 

pTorision  where  judgment  has  been  reversed m 

stay  by  injunction,  etc.;  to  be  deducted 4tt 

certain  actions  by  a  principal,  for  misconduct  of  an  agent,  etc 4K 

disabUi^  must  exist  when  right  accrues 4B 

if  seyeral  disabilities,  no  limitation  until  all  removed m 

provision  when  the  action  cannot  be  maintained  without  a  demand 4^ 

id.;  bi  case  of  snbmlesion  to  arbitration 4U 

id.;  when  action  is  discontinued,  etc.,  after  answer 411 

how  objection  taken,  under  this  chapter 418 

cases  to  which  chapter  applies 4M 

mode  of  computing  periods  of  limitation 4B 

limitations  upon  new  trials  in  ejectment :... 

dower;  when  action  for  may  be  brought 

of  action  against  executor  or  administrator  upou  rejected  claim. . 
action  by  people  to  recover  misappropriated  public  property,  etc. 
when  certiorari  to  review  determination  of   inferior  tribunal 

granted  and  served SUS,  2191 

effect  of,  upon  claim  of  executor  or  administrator  against  decedent sni 

LlQUOBS— 

not  to  be  sold  in  or  about  courthouses • 

certain,  nt  t  allowed  prisoner  committed  under  civil  process iiSw  IH 

sale  of  in  Jails U»4» 

LU  PSNnVNB— 

foreclosure  of  mortgage ;  when  to  be  filed  in Ml 

whentobeflled;  reqnisitee generally 1090 

effect  of lan 

recording  and  indexing W% 

defendant  may  file  on  setting  up  counterclaim Un 

cancellation;  how  and  when  allowed. HBH 

LiTINCISTON  COUNTT— 

stenographer  for  county  court Jtt 

Lost  Papxbs— 

howsupplied fX 

Lost  Will— 

proof  of,  inaction  to  establish  will IMS 

now  proved,  on  application  for  probate. 2ttl 

LUHAOT— 

defined MS 

LVHATIO — 

defined Ott 

arrest  and  discharge  therefrom 6M 

when  oral  or  open  commission  not  to  issue  in  case  of  committee  of ..._    8K 

Lunatic  ;  Appointment  op  GoMmTTSB,  Powbbs  and  Dutibb 88S(>-SSM 

Lunatic  ;  Salb,bto..  or  Rial  Pbopbbtt  op Jet45-a64 

MaINtnmancb 79-fl 

See  Attornbts. 

JfALPRACTICB— 

attorney  guilty  of  may  be  suspended If 

<ANI>AMUS;   WRIT  OP— 

reference  of  cause  where  writ  has  been  issued W 

kindsof  writ;  how  alternative  writ  granted 8017 

when  writ  granted  at  special  term MB 

id. ;  at  general  term  of  supreme  court Ml 

when  iMreroptory  mandamus  to  issue  in  first  inatance SOTO 

alternative  writ;  how  served SOTl 

writ;  how  returnable lD7t 

return  or  demurrer  to  first  writ 1071 

return;  howmade WH 

motion  to  set  aside  writ • MR 

99iit«at«ofiatemaaT9writid«mun«rtl»er«tQ.  •••.f„„.„.tttf.... ...•.«  KM 
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Ha^kvuvva;  T7r.iT  07— eor Jin- rd.  "         becjtions 

form  una  content!*  of  retnrn 3077 

f  Jrtlicr  return  cannot  be  compclied;  dem a rrer  ton-turn SW78 

iMueof  fact;  when  it  arii^et^ -  2079 

application  of  ccrtoin  pioviMt  m  nf  chuptt  r  nah  relating  to  pleadmgw 2'<i0 

service  of  not. ce  of  filing  return  and  demurrer 80P1 

eab^eqoent  proceedingHi  the  eame  as  in  an  action 2088 

issue  of  fact ;  how  triable 8073 

Id- ;  where  triable 2084 

Iwne  of  law  upon  mandamus  by  appellate  dlTislon;  how  and  where  triable    20«5 

cosCi 2086 

appeals. 8087 

when  relator  t*»  recover  damages 8098 

Ftay  of  proceedings;  enlargement  of  time 2089 

flue  in  certain  caeee 2090 

See  also  State  Writs  Geneballt. 

ICamhates  :  Execution  or,  Gbnerallt — 

definition  of  mandate , SMS 

sheriff  to  f urnisb  certain  minnte 100 

copy  of  process,  t-tc,  to  be  delivered  when  served 101 

sheriff  to  execute  process,  etc. ;  may  return  by  mail 108 

penaltT  for  neglect  in  Bi>ecial  proceeding-* 108 

Bheriff  may  sumraon  the  power  of  the  county  to  overcome  resistance 104 

names  of  ^e^iBtcr8  to  be  cei  tilled ^ 105 

ptinishment  for  refuj*ing  to  amHist 106 

governor  may  order  out  military 107 

trial  of  claim  of  title  by  third  person  to  property  seized  by  sheriff 108 

expenH^s,  how  paid 109 

See  also  Coroner. 

Kakdates  Against  the  Person— 

how  executed 110-171 

See  Prisoner,  Jail. 

Mandates  in  Jubticrs'  Cottrts — 

requisites 8185 

private  person  may  be  dcBlguated  to  serve ...    8168 

eamtnons  ;  service  of 8878-2885 

Marine  Casks — 

ju  riHlicticm  of  city  court  in 817 

ir.e!*t-»in  **  8177-8187 

Marine  Coitst  of  the  Citt  or  New  York — 
See  CrrY  Court  of  the  City  op  New  York. 

Marriage-* 

abatement  may  be  ordered  in  coneequence  of,  unlass  proper  party  brought 

In 781 

See  Annulxemt  of  Marriage  ;  Divorce  ;  Marries  Woman  ;  Sspara- 
noH. 

Mabriaos  Ckbtificatx— 

when  evidence 988 

Mabrisd  Woman— 

so  its  by  and  against 450 

judgment  for  or  against,  may  be  rendered  and  enforced  as  if  she  were 

dngle 1208 

may  confess  iodgment 1278 

homestead  of  ;  when  exempt  from  levy  and  sale  under  execution 1899 

may  release  right  of  dower  in  partition  1571 

when  deemed  a  resident  in  divorce  and  separation  1768 

who  to  be  cited  on  application  to  appoint  guardian  of 9884 

diatribution  of  decedenfE  esute 'i73^ 

exemption  in  favor  of  widow  and  children  out  of  deceased's  estate 37 18 

'•  **  *'     proceedings  for  neglect  to  set  apart 27214 

Bee  alao  Woman. 

Matrimonial  Actions— 

annnllment  of  marriage 1742-1755 

divorce 1758-1761 

feparatlon 1708-1767 

proviaione  applicable  to  two  or  more  of  above 1768-1774 

Mayor's  Court  of  Hudson 8198-8801 

civil  inrisdiction  prescribed    8196 

certain  pending  actions  transferred  to  sapreme  court 8197 

id.;  certato  papers  to  be  tranemitted  to  county  clerk. 8198 

powerof  lapreme  court  in  such  transferred  action 8199 

^-    -"' — ^ 1  of  Judy's dlwrtmity... , , |^ 
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]CATOB*t  CoiTBT  OF  Hui>BON— 0on^im«Af .  nea 

sabp<Bn«8,  service  of 1 

effector  title  limited | 

HXASUBS  OF  DaMAOKS .....  ...   ] 

MaoHAxnos'  Liuift— 

real  property,  prooeedinge  for  enforcement  of  mechanics*  lien*  on.  ..1M\ 

purposes  of  title:  definitions 3 

enforcement  of  a  meohimic's  lien  on  real  property 3 

"  "  "    under  contract  for  a  pablio  impcer 

ment ] 

action  in  a  court  of  record;  consolidation a 

parties  to  an  action  in  a  court  of  record j 

equities  of  lienorH  to  be  deter miued S 

action  in  a  court  not  of  record I 

when  perdonal  service  cannot  be  made 'A 

groceedings  on  return  of  summons ;  judgment  by  default. A 
isue.how  tried 4 

executions u 

appeals  from  judgments  in  courts  not  of  record I 

transcripts  of  judgmf'nts"      **  "         *•     I 

oosts  and  disbursements n 

judgmentincaseof  failure  to  establish  lien a 

offerto  payiotocourt U 

J»reference over  contractors.... H 
udgmen  t  may  direct  delivery  of  property  in  lieu  of  xnon  ey 31 

ju4gment  for  deficiency si 

discharge  of  mechanic's  lien  by  order  of  court '4 

judgments  in  actions  to  foreclose  liens  on  account  of  public  improve^ 

ments U 

judgments  in  actions  to  foreclose  liens  on  property  of  railroad  corpon- 

tions ^ 

Vessels,  proceedings  to  enforce  liens  on StiMi 

ftrooeediuKS  to  enforce  liens  on. UK^ 
iens  on  vessels,  how  enforced m 

warrant,  application  for tt 

"        undertaking  to  accompany s! 

"        execut  loa  thereof til 

order  to  show  cause:  contents;  service Hi 

notice  of  service  to  be  published  and  served U 

proceedings  upon  return  of  order  to  show  cause Ill 

order  of  sale Iti 

sale  and  proceeds Stl 

notice  of  the  distribution  of  the  proceeds  of  sale ^ 

liens  for  which  no  warrants  are  issued K 

.  contested  cUims ^ 

trial  of  issues  and  appeal Hi 

distribution  of  proceeds Id 

payment  of  uucontested  claims kl 

distribution  of  surplus J|] 

application  for  a  discharge  of  warrant 3tl 

undertakiuK  to  accompany  application  for  discharge tf 

discharge  of  warrant Hi 

actionon  undertaking 3d 

costs  of  proceedings .  ui 

sheriff  must  return  warrant » 

discharge  of  lien  before  issue  of  warant 3.1 
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civil  and  criminal  proeecntione  not  merged 1899 

Military— 

when  may  be  ordered  out  to  a^elBt  sheriff  to  serve  process,  etc 107 

pay,  rewards,  etc. ,  exempt  from  levy  and  sale  under  execntion 1896 

UlUTART  OFFIITBRS— 

in  New  York  county  to  certify  to  commissioner  of  Jurors,  persons  capable 

of  performing  military  duty 1068 

'MnrTTTKS — 

D  Stenographer's  minutes  may  be  treated  as  minutes  of  judge  1007 

Mi.^Ai  puopRiATan  Pdbuc  Property  ;  Action  by  Peoplx  to  Rxcovsr.  . .  .1960-1970 
Mjsnomir— 

rei^pecting  name  of  corporation  in  action  by  or  against 1778 

in  action  against  stocktioldere,  etc 1813 

not  Availame  in  actions  by  or  against  unincorporated  association 19*21 

MlitTAKSB — 

defects  cured  by  verdict,  etc.,  and  by  judgment 721 

such  defects  to  be  supplied 782 

amendments  by  the  court ;  disregarding  immaterial  errors,  etc 7^ 

reii(^  aeainst  omissions,  etc. ;  amendments  to  conforui  proceedings 7ii 

lauimBbj  officers,  etc 725 

papers  lost  or  withheld  ;  how  supplied 786 

oroer  of  court ;  when  necessary  to  amend 7*i7 

dlnegarding  defects  in  affidavits 728 

certam  bonds,  etc.,  when  sufficient 789 

amending  defects  in  bond}*,  etc 730 

MmOATDfO  CraCUMSTANCKS— 

pleading,  in  ac tion  f or  a  w rong 686 

MoSlfiT- 

instrament  for  payment  of  ;  howpleaded 581 

Jury  to  assess  damages  in  action  to  recover 1183 

may  be  levied  upon  under  execution 1410 

inatnxments  for  payment  of ;  how  levied  upon  under  an  execntion 1411 

**                      **            how  pleaded  in  justices' courts... 8941 

Momnr  Collbctbd— 

failure  of  justice  of  peace  to  pay  over  penalty  for 8158 

HoKET  Paid  into  Court— 

party  bringing  money  into  court  is  discharged 748 

general  rules  may  regulate  this  subject 744 

money  to  be  paid  to  county  treasurer,  and   securities  laken  in  his 

name 745 

funds ;  where  and  how  deposited  or  invcEtcd 746 

powers  of  supreme  court  as  to  trannfer,  etc.,  to  and  investment  by  guard- 
ian, etc 747 

id. ;  when  other  courts  have  like  power 748 

powers  of  certain  offlcert*  touching  securities,  etc 749 

provision  relating  to  death,  removal,  etc  ,  of  officer 760 

authority  for  payment  of  money  by  bauk  or  trust  company 751 

county  treasurer ;  how  to  keep  accounts 768 

*'               to  report  annually  to  court 76} 

^             iirovisions  as  to,  applicable  to  chamberlain  in  Kew  York  764 

•*               when  to  be  ex-offlcio  public  administrator 2666 

••               bond 9666 

*'               authority  of ;  when  superseded 8667 

'*               powers  and  proceedings  of 8668 

**               payments  by  into  State  treasury 2668 

disposition  of  In  suirogatc  s  court 8537 

failure  of  ^u^tice  of  peace  to  pay  over  ;  penaltr 8153 

bow  money  dispoeea  of  in  city  court  of  Hew  York 3164 

MomtoR  County— 

jail  liberties 145 

stenographer  for  county  court 861 

Mortoagb— 

of  infant,  or  incompetent's  lands 8848-8364 

foreclosure  of,  by  advertisement 8887-84(/9 

•*  by  action 168^-1687 

Mobtoaor  or  Dxokdent's  Real  Property  for  Debts  and  Pdvbral  Bx- 

PENSBS 8749-8801 

KOBTGAOBE — 

cannot  maintain  cijectment • 1486 
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^lonoirfl  jLim  Osdsbb-*  sBonoNi 

orfirr  dctlned. 7fl7 

iiiotiou     **      !.....'!!!      788 

motionsiiisapremocoart;  where  to  be  heard.........'...'.*..."..        ....'     700 

New  York  dty ;; 770 

In  absence-of  Jadge,  motion  may  be  tranfferted  to  another  Jadse.  771 

what  juflgea  may  make  orders  out  of  court,  withoat  notioe 772, 778 

re\1ew  of  order  made  by  another  Jadge 774 

when  8tiy  of  proceedines  not  to  exceed  twenty  dayn .  '...'.     .       775 

BQbaeqnent  application  for  order,  after  denial,  etc. ,  of  prior  application . . . ".     776 

Id. ;  as  to  application  for  Judgment 777 

penalty  for  violating  last  two  sections [ .       778 

coetB  of  a  motion  ;  now  collected '  *.     779 

notice  of  motion  to  be  eight  days , !!!!!.!!!!!!!!      780 

depoeition  or  affidavit  to  oe  used  upon ! ..!!!!!!!!!     8S6 

for  new  trial 991^1007 

time  for  service  of  notices  of  in  city  court  of  New  York.*.*.*. .  ..*.*.".!'!"!!..    8161 
referenccH  in  city  court  of  New  York  of  questions  arising  on  motions 8172 

KUKICTI-AL  (  ORPORATIONS— 

security  on  appeal  by  1814 

exempted  from  certain  general  provisions  relative  to  corporations.  /.....'..'.    1804 

tax.payerH  action  to  prevent  waste,  etc l'J96-1031 

actions  by  or  against  officers 1926-1931 

execution  ;  when  not  to  issue  arainst  officer Mfjl 

security  ;  when  dispensed  with  In  action  on  behalf  of 1S90 

MtTKICIPAL  OmCSBS — 

actions  by  or  against 1025-1081 

execut  ion  ;  when  not  to  issne . .  . . . ,    j-^isi 

Municipal  <.'(  out  of  thk  CriT  of  Buffaijo-^ 

not  a  court  of  record ,,;, 3 

Mir3nciPAi>C<.tjBTOFTHECrrYOFNEW  YoBK 8216.  note. 

Municipal,  CiObt  of  Rochkstkr 8»  8236,  3227 

Municipal   t  odbt  of  Stiuousb  (established  by  L.  1892,  0.  342)— 

a  court  uot  of  record 3 

MtTTIT.ATnn  ICkoords — 

r  city  court  may  be  copied 888 

suit  in  the  name  of  another,  when  prohibited 1900 

treble  and  other  damages 1901 

Hams  of  Ihoividual  ob  Q^bpobatioic;  Pboobbdikos  to  Change 2410-2418 

petition  by  individual 2410 

•'            corporation > 3411 

••            contents    2412 

*'           notice  of  presentation ^ 2413 

order 2414 

when  change  to  take  effect 2415 

substitution  of  new  name  in  pending  action  or  proceeding 2416 

reports  by  clerks  to  State  officers 2417 

Katurauzation— 

city  court  has  no  powsr  to  naturalize  aliens 818 

fees  of  clerk  upon 8808 

N«.  EX»AT— 

writ  of,  abolished 648 

Nxouoktck;  Action  fob  Death  bt 1902-1905 

by  whom  maintainable 1902 

for  whose  benefit 1908 

amount  of  recovery 1904 

*'nextQf  kin"  defined 1905 

NsaOTIABLB  Pafbr—     . 

levy  upon,  under  attachment 648 

certificate  of  notary  as  ta  protest,  etc 928-925 

bow  levied  upon  under  an  execution 14t  1 

action  upon  lost  note  or  bill 1917 

'*  **  "      by  or  against  the  people 1918 

Nbwsfapbb— 

when  necessary  to  prove  actual  malice  in  libel  suit 1907, 1906 

Nbw  Tblal— 

motion  for. 99(m007 

8ee  also  Trial. 

for  failure  of  judge  to  file  decision  within  time 1010 

nt  upon  motion  for,  at  general  term 1227 

>m  final  Judgment  after  affirmance  of  interlocutory  Judgment,  or 
lotAewirlaL 1886 
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Haw  TBLkjL—conHmud.  aenon 

appeal  to  ^acral  term  from  flnal  judgment,  after  atBrmance  of  mterloca- 

tory  jadgment,  or  denial  of  new  trial flOl 

when  and  by  whom  grantable  In  eurrogatee'  conrte     AS 

**  **  appeal  from  order  made  on  each  motion SM9 

"  ••  costs  of  appeal ISO 

lf«w  Trials  nf  BjionmcT las-lSBD 

New  York  Citt— 

proceedins  commenced  before  Judge  in,  may  be  continiied  before  another. .      % 

place  for  holding  court  in ;  how  changed 4 

exempcionsinfaTorofgradnatesof  unHrersity  of SS 

none  oat  attorneyff  to  practice  in  courts  or :        a 

ckH^B  and  court  attendants  when  not  to  act  as  referees,  receirers  or  cam- 

missioners 90 

court  attendautsin. fli 

Jail  in W 

Jail  liberties  for 1« 

designation  of  another  Jafl  tn  certain  caset* 195-144 

stenographers  for  extra  terms  of  supreme  court  in S3 

id.;  for  oyer  and  terminvr M 

mandates  ot  city  court  of  New  York  which  may  be  executed  oat  of  the 

dty W 

certain  provisions  relat  ing  to  county  treasurers  applicable  to  chamberlain  in     ?54 

motions  in rr* 

preferences  of  action  where  city  or  board  thereof  is  party Ttl 

service  of  papers  in IR 

trial  jurors  in,  quanflcations,  selection  and  drawing 10C9-1IS 

struck  and  foroffnjury  in lOIA-]0n 

how  Inry  formed  if  insuflicient  number  attend 1171,  IVt 

district  courtsof S^-1|S 

Uuniopal  Court  of  the  City  of  New  York SJIS.  note. 

l»t>vi(>ions  01  code  resoeciiuiir.  not  to  affect  unrepealed  special  statutes    ..  mi 
Haw  York  Law  Sohoou— 

exemptions  to  graduates  of M 

1H»XT  or  KiH— 

defined  as  to  actions  relating  to  decedent's  estate IfTD 

••                    f (  r  death  by  negli^^ence 19K 

**                    with  reference  to  chapter  on  surrogates*  courts t5l4 

creditor's  action  against  debtor's  next  of  kin,  etc IBK-iStO 

Noh-Rksident— 

who  deemed  in  city  court  of  New  York SUB 

NORSUIT— 

plaintiff  cannot  pubmit  to  after  Jury  retires U« 

when  Judgment  of  does  not  prevent  new  action ISO 

NoRsuiT  IN  Justices'  Courts 8011 

NoTART  Public— 

certificate  of  as  to  protest,  etc Wt  flW 

See  also  Neqotiarub  Paper, 

Note  op  Issue— 

of  passed  cause »,.»,..»...«...•.. TBS 

practice  respecting WT 

when  to  be  filed  in  city  court  of  New  York Sttt 

requisitesof  **  ** 8MI 

Notice— 

served  with  summons » 419, 4il 

affidavit  of  service  of ;  when  evidence Iff 

Notice  of  Ajppeal— 

regulated ...•••.».•.•.••• ••••.••••• •.  .ItJOO-ttOI 

in  justices' courts,  and  service  thereof V, tM6  <MB 

Notice  of  Motion— 

to  be  eightdays • • 780 

See  Motions. 

Novice  of  Re-entrt— 

In  ejectment •.•..• • HOB 

NoncB  OF  Sale— 

of  real  property  under  execution ;  howgiven ,.    MM 

desctipUon  of  proper^  in M6 

penalty  for  irregularity  in  sale SOS 

in  actions  affecting  real  estate m9 

advertla^jg ; icb 

noTioB  OF  Saui  imsiB  Szbcutiov  nf  Justioei*  Coubti. ••••••••••   9UB 
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SX^ncm  or  Tbial-^  ssonoirB 

practice  respecting ..••.••.• fH 

lime  to  serve  in  city  court  of  New  York 81fl 

requisites  of             *'                      "         , 8164 

NoTiFy— 

as  used  in  respect  to  securing  attendance  of  Jiiron ;  deixied. 8848 

Now— 

to  wbat  the  term  refers 8848 

Nuisance— 

action  for. 1600-1668 

Oaths  and  Atfibmations— 

before  whom  oaths  and  affidavits  may  be  taken 842 

id. ;  in  special  cases 848 

Id.;  withont  the  State 844 

general  mode  of  swearing. 845 

when  kissing  the  gospels  dispensed  with 846 

when  affirmation  to  be  made ,..  847 

other  modes  of  8wea ring 648 

swearing  persons  not  Christians 849 

court  may  examine  \\itnesses 850 

swearing  falsely  in  any  form,  perjury 861 

fees  for  administering  oaths 8S08 

''*'     certain  oaths  to  pub) ic  officers  to  be  wiUiout  charge. MS9 

"     adminigteriiig  to  other  public  officers 8289 

Justices  of  city  court  of  New  York  may  administer  oaths 816 

of  jurors  in  justices^  courts,  oaths,  in  particular  cases 2998 

•*  witness 8000 

"constable 8006 

**  executors,  administrators  and  guardians  before  issuance  of  iettert 2594 

Oath  op  OrprcE— 

attorneys  to  t«ke ••••••.. 69 

Otter— 

to  liquidate  damages  conditionally 786 

effect  o  f  refusal 787 

defendant's  offer  of  judgment 788 

plaintiff's  offer  of  indgment  in  case  of  counterclaim. 780 

offer  to  be  subset  ibed  and  vehfled 740 

Otticbrs  of  Corporation — 

suits  against  for  misconduct,  etc 1781 

proceedings  to  enforce  individual  liabilities  of  in  cases  Of  insolyent  corpor- 
ations   1796 

removal  of  to  be  by  final  judgment 1811 

Otficial  Bonds  ;  Action  bt  jFrtvatb  Persons  upon 1660-1892 

application  for  le  ive  to  sue  sheriff's  bond ;  proof  required 1880 

order  granting  leave ;  action  thereupon 1881 

successive  actions 1888 

indorsement  upon  ext  cution 1888 

collection  of  execution  ;  when  a  defense  to  subsequent  action 1884 

when  claimants  entitled  to  ratable  diietribution 1886 

action  upon  surrogate's  bond 1886 

'*         coun^  treasurer's  bond 1887 

*•         official  bonds  of  other  officers. 1888 

"         under  the  last  thiee  sections,  regulated 1889 

receivers,  etc.,  deemed  public  officers , 1890 

d^nand  of  money  ;  when  necessary  before  application 1891 

application  may  be  made  ex  parte 1892 

action  upon  bond  of  executor,  adminlBtrator  or  testamentary  trustee  upon 

return  of  execution    2607 

successor  may  prosecute  bnnd 9608 

action  on  bond  when  no  successor  appointed 2609 

Omissions ...,, ,.,,,, 731-780 

See  Amendments,  Mistakes. 

Omondaga  Cottntt. 

jail  libertiee  for 146 

Open  Commission , 894,807 

Opinions— 

judges  of  court  of  appeals  to  deliver  to  state  reporter 210 

when  verdict  may  be  taken  subject  to  opinion  of  conrt 1185 

OxAL  Ci^weeioii  CbMniALLT ,.,,., 898 
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Obai*  ComoBnov  nr  JumoM*  GouBTi ....•••..— OB 

Obahob  CouirTT— 

stenogrApberXorflapiemtandconn^  oonrtof •••••• tl 

Obdsb-— 

tena  as  n-«ed  io  code  refen  to  an  order  made  In  ft  elTfl  aetton  or  ^weial 

proceeding tU 

who  may  make  in  coanty  courts • & 

practice  respecting  orden TBB^^ 

bee  Motions. 

publication  of,  in  actions  brought  for  coUectiye  benefit  of  credHors 79 

order  appealed  Irom  to  be  entered 13M 

**  compelling  entry. S3ti 

what  judgment  or  order  may  be  rendered  on  appeal 1Sr?-ua 

mode  of  enforcing  affirmed  or  moditied  Judgments  and  ordeis 1S19^  1^ 

appeal  from  on  appeal  to  bupreme  court  from  inferior  court IM 

in  what  cases  appeal  from  io  general  term  authorised IM 

appeals  in  cpecial  proceedings IBBS-IM 

in  surrogates' courts  defined CBI 

**  enforcement t55S 

••  costs e4 

^  practice  respecting  decrees  and  orders  in JBBO'tSBi 

Qbdinancss^ 

of  cities  and  Tillages;  how  proyed 90 

Obioinal  l£HTRngs— 

coplesof ;  wheneyidence..... m 

**  how  to  be  verified Bl 

©SWWJO— 

recorder's  court  of SSt-MI 

OWHSR— 

term  defined  as  used  in  oondflmnation  law WA 

Paper-*— 

when  court  may  order  to  be  destroyed T, 

service  of,  generally TVMfti 

discovery  of  books  i  id . .  .806-&OI 

See  also  M AND ATBs;  Service. 

^tten  instrument  majba  partly  written  or  printed •••••••••••••••—  IM 

Pafbrs  ahd  fiooEs  or  Publio  oftiok — 

demand  tor  by  pobllc  ofBoer,  how  enforced. MTU 

Pabtition,  AonoN  von • VtBhlM 

when  a  preferred  cause 791 

wbenmay  ebrough ••   US 

id.;  t)y  remaindermt  i •    191 

id.;  by  an  infant 15M 

guardian  ad  litem ;  hov  appointed 15S 

security - 13K 

when  heir  may  maintain  action  for  partitioB  of  devised  property 1537 

who  mustbe  parties 1638 

who  may  be  made  parties 159 

id. ;  as  to  persons  having  liens ^ 1510 

provision,  where  a  party  is  unknown  sunmions  served  by  publication,  etc. 

*^    what  to  state..:. 1511 

complaint  to  state  interests  of  parties i. WS 

answer.   Title  of  parties  may  oetried 150 

issues  of  fact  triable  by  Jury    • IftM 

when  title  to  be  ascertained  bythecourt IM 

interlocutory  judgment 1511 

partial  partition:  whenmade 1517 

shares  may  be  set  off  In  common •••. IStf 

appointment  of  commissioners .....••.•    15tf 

commissioners  to  be  sworn,  etc  , 1569 

id.;  when  to  make  partition U61 

partition ;  how  made  • USI 

provision  where  there  is  a  particular  estate •••    1551 

report  of  commissioners IttA 

fees  and  expenses 1S95 

oonflimingoT  setting  aaide report UBi 

final  judgment  on  report.    Bffect  thereof tSSf 

Jndgmenl  must  direct  delivery  of  possession • »•..••••.•••    MM 

costs !  how  awarded.   Id. ;  against  unknown  partief.  • ••...•   !■§ 

■aleofproperty;  when  directed • ••    MB 

'  to In^oiic At  to  creditor!.., •.,, ,•••,•••#•###•##•••••• M 
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Pajnynoir.  Aokoh  Ton-coniinwd,  flaonom 

duty  «f  re/eree ..••••••••••••••• 1562 

money  u)  be  pnid  Into  eoort 1569 

application  for  money ]5J4 

payment  of  incaL.>br!inre8 1565 

otaer  partiea  n  ot  to  bb  delayed 1 5oC 

sale  of  dower  Interest 1567 

purchaser  to  hold  the  property  free  therefrom ir,68 

Eoes  anm  to  be  paid  to  oi  li» vested  for  tenant  in  dower,  etc 15G9 

terestaof  ownere of  futir^eetates  to  be  protected 15i0 

married  woman  may  release  htr  interest 1571 

unknown  owners 1572 

Bale :  terms  of  credit  thereupon 1573 

credit :  how  secured 1574 

separate  securities 1675 

report  of  sale 1570 

final  judgment ;  effectthcreof 15;7 

Id. ;  eifect  thereof  upon  incambrancers 1578 

costs  and  e^peuBcs ;  how  paid ]5i 9 

distribution  of  proceeds 15  0 

ehareeof  infants 1581 

Id.;  of  unknown  and  absent  owners liSi 

id.;  of  tenants -f  particular  estates I.538 

court  may  require  security  to  refund 1584 

security  to  be  taken  in  name  of  county  treasurer 1.>8S 

action  thereupon l.-^ 

compensation  to  equalize  partition 15S7 

proceedings  on  dea'*  uf  pSsutiea ,  1588 

rents,  etc.,  may  ^  •  adjusted l.*8V> 

partition  by  guardia*.  of  infant,  committee  of  lunatic,  etc 15:0 

**       contents  of  petition 15D1 

*'       court  may  authorize  partition 1598 

eff ec t  of  rel  eaf  e< 1593 

when  the  state  is  interested  1534 

exemulifledcopy^f  judgment  may  be  recorded 1595 

partition  In  action  I'or  waste 165C-li}58 

**       taxes,  assessments,  etc.,  to  be  paid  out  cf  proceeds  of  sale 1675 

judgment  to  be  entered  in  county  where  land  pituated 1677 

fees  of  sunreyors  and  commissioners  in  partition 8299 

of  judge ;  when  not  to  practice  before  him  as  attorney,  etc    49-50 

application  by  partner  to  discharge  attachment 698,  894 

**                   to  release  property  from  levy  under  execution 1418 

•*                   undertaking  to  be  given 1414 

••                          *•          when  inures  to  other  judgment  creditors  1416 

*•                  vhere  attachment  has  also  been  levied 1415 

ftppUcatlon  by  partner,  how  partner's  interest  sold  ;  rights,  etc.,  of  pur- 
chaser    1417 

when  partner  not  sued  remains  liable   1946 

continuance  of  bn  sir  ess  during  partnership  accounting 1947 

See  also  Joint  Dbbtobs. 

PABTY— 

defined 8338 

parties  generally 446-458 

who  may  be  joined  as  plaintiffs. 446 

id. ;  a»  defendants 447 

parties  united  in  Interest,  when  to  be  joined ;  when  one  or  more  may  sue  or 

defend  for  the  whole 448 

trustee  of  express  trust,  etc.,  may  sue  without  person  beneficially  in- 
terested    449 

when  married  woman  is  a  party 460 

whendefendant  or  his  name  la  uTi known  ^    451 

when  court  to  decide  controversy,  or  to  order  other  parties  to  be  brought 

In .1 458 

mpplemental  summons 458 

partus  severally  liable 454-457 

penons  liable  for  the  same  demand  may  be  sued  together. 454 

defendant  so  sued  may  apply  for  any  relief 465 

yro^efdings  \n  (»cUon  agame^  d^fendantt)  seyenUly  lltbte>»*.»M»f  ••#•#••••  460 
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^Ajnr^-conUfwidd* 

•ppUcatioii  of  artlde  1o  defendants  Jointly  Uable. 

pimea  pro$eeuUna  and  d^$nding  cu  poor  persom 

who  may  petition  for  lesye  to  proeeoote  as  a  poor  penon.. . . 

contents  of  petition. 

wben  and  how  leave  granted 

not  liable  for  costs  and  fees. 

when  leave  may  be  annulled 

when  defendant  may  petition  to  defend  as  a  poor  person. . . 

contents  of  petition 

proceedings  thereon 

appeal,  when  party  prosecates  or  defends  as  a  poor  person. . 
costs  in  favor  of  petl*'  ^ner. 


infant  plainHf 8  and  t^endanti 

Judge  not  to  sit  In  case  where  he  is  a  par  . 

may  prosecate  or  defend  in  person  or  oy  attorney  < 


case  where  he  is  a  party # 


proceedings  on  death  or  disability  of  party. 

when  cannot  be  examined  as  a  witness 

evidence  of  party  since  deceased < 

party*B  evidence  may  bo  rebutted , 

deposition  of  before  trial  or  in  pending  action. 

judgment  may  be  fnr  or  against  any  party  VKH 

moSons  by  to  vacate  Jadgment IfO-ttS 

particular  actiont-^  ^ 

partition. IBSS-ttfl 

parties  defendant  in  ejectment Ufll 

**  dower VWft-Um 

**  foreclosure  of  mortgage WS 

••  nuisance 1MI 

•todcholders  may  be  made  parties  defendant  in  iction  to  dissoive  owpo^ 

atlon mm 

suit  in  the  name  of  another,  when  prohibited ISU 

treble  and  other  damages IM 

PiBTT  nr  Intbbbst— 

to  sue 4A 

suit  In  the  name  of  another,  when  prohibited tm 

treble  and  other  damages ISIl 

Passbo  Causbs 7M,m 

Patent— 

foreign,  when  can  be  read  In  evidence fBI 

Patint  ;  Action  TO  Yaoatb  Lbttebs .ttBT-MI 

Paufsbs— 

parties  prosecuting  and  defending  as  poor  persons 4SB-4ff 

PATiaNT  IMTO  COUBT— 

party  bringlns;  money  Into  court  is  dischnrged ,  Til 

general  rales  may  regulate  concerning  payment  into  court fa 

money  to  be  paid  to  county  treasurer,  and  securities  taken  tn  bis  name ....  TC 

fundsr  where  and  how  deposited  or  Invested T48 

power  of  supreme  court  as  to  transfer,  etc.,  to  and  investment  by  gnardian« 

etc MT 

when  other  courts  have  like  power 748 

powers   f  certain  officers,  touching  securities,  etc T# 

provlM')ns  relating  to  death,  removal,  etc.,  of  officer 960 

authority  forpaymentof  money  by  bank  or  trust  company 7Si 

how  county  treasnrer to  keei  hisaccounts TM 

county  treasurer  to  ri  ort  annually  to  the  court TBI 

these  provisions  applicable  in  New  York  to  the  chamberlafai 7M 

See  also  Monkt  Paid  dito  CoimT. 

Penal  Bonds—  ' 

actions    pon 1J15 

Pkkaltt  ;  Action '^T  Private  PsBsoif  TOB 1808^180&  1961>19tt 

by  person  sped.  Ily  aggrieved iM 

by  common  informer * . . .  im 

Id.;  service  or  summons }895 

Id. ;  when  not  barred  by  a  collusive  recovery \    \[  tBK 

indorsement  opon  summons .*  *'*  1807 

when  part  of  a  penalty  may  be  recovered .' ....  1898 

challenging  trial  jurors  in  actions  to  recover .••••..  ^^^ 

when  aotloii  to  recover  must  be  commenced ....•......*  I!**  i  Wf 
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ndlltaiy  pay,  rewards,  etc,  vumfi  from  leTj  and  aale  under  ezMatfon.. 

'Tref erence  of  certain  actions  by 

bo  secnrity  necessary  on  appeal  by , 

security  :  when  di6i)en8ea  with  in  actions  by  or  in  behalf  of lOQO 

a»  defendant  in  partition 16M 

What  actions  to  be  in  name  of 1664 

oostsagainst 1965 

ezecntion 1965 

Pboplb:  Actions  m  Bxhalf  of 1946-1960 

action  against  the  nsnrper  of  an  office  or  franchise 1M6-19M 

» »     to  vacate  letters  patent 1967-1960 

action  for  a  fine,  penalty,  or  forfeiture,  or  upon  a  forfeited  recoipiisance  . .  1961-1968 
action,  certain  actions  founded  upon  the  spoliation  or  other  misappropri- 
ation of  public  property 1969-1976 

action  to  recover  property  escheated,  or  forfeited  for  treason 1977-1662 

action  miscellaneons  provisions  relating  to  actions,  etc,  in  behalf  of  tlie 

people T^. 1968-1900 

Pboplb  ;  Spkoial  PnocnniHos  Ikstitutbd  bt  Statk  Writ 1991-^M8 

ptovtsions  applicable  to  two  or  more  state  writs 1901-8097 

writ  of  habeas  corpus  to  bring  np  a  person  to  testify 2n0S-a014 

**  **  and  certiorari  to  inquire  into  cause  of  detention  S015-40$0 

••    mandamus 8067-8090 

"     prohibttion 8091-8108 

**    assessment  of  damacres 8108-81|0 

••    certiorari  to  review  determination  of  inferior  tribunal 8180-8148 

PXBISHABLB  PBOPIBTT — 

See  Attaobkxnt. 

PWWUBY— 

what  cottstitntes. OKI 

when  committed  in  New  York  county  with  reference  to  Jury  duty 118B 

executor  or  administrator  not  personally  liable  in  damages  for  false  plead- 
ing  ..«.....• •. 2881 

Fbbpbtuatioit  of  TMTmONT— 
See  DBPOsmoir. 

PKBSOH— 

term  defined  as  used  in  condemnation  law 8868 

Pbbson  Imtbrcstbd^ 

defined  with  reference  to  chapter  on  snirogates*  courts 8514 

See  Party  iw  Interest. 

PBfcSONALTT— 

testamentary  disposition  of,  by  what  law  governed 8694 

FbKsonai.  Claui— > 

notice  of  no  personal  claim  served  with  summons ;  effect • 488 

PXRBONAI.^  InJUBT— 

defined ..« 8348 

deposition. iB  actions  for ^4.      872 

order  for  plaiutifl's  examination  in  actions  for 878 

pBBeowAL  Pbopkbtt-^ 

defined  fienerally 8S48 

^  with  reference  to  chapter  on  enrrogstes*  courts 2514 

■property defined ».... .  8348 

Hen  of  an  execution  upon  personal  property :  levy  upon  and  sale  of  under 

execution,  lights  oi  indemnitors  of  sheriff 1405-1489 

pBariLENCB— 

designation  of  place  for  holding  court  during 40-48 

deeiCTation  of  another  Jaii  in  case  of 185 

Pbtit  Jurob—  _ 

defined, 88a 

Bee  Trial  Jurob. 

PBicrlui^T—  ^ 

jdefined • 8313 

pBmoAi.  Examination—. 

/erdor  for  plaintiff's  in  action  for  personal  injuries.... 873 

Phtsicians— 

(fiot  to  disclose    .professional  informaUon 834 

•eatiinony  of  in  action  for  personal  injories;  when  may  be  taken  before 

referee 886 

lUee  certificate  by.  to  help  J  oror  in  New  York  county  evade  duty iriO 

ftd.;  as.to£ingB  county llitt 

Px.ACBOFliaAi. • 989-991 

See  also  Bkmoval;  Trial.  r^  ninin]o 

px^AnrriFF—  ig  t  zed  by  V^OOg  LC 

defined  geners"""  ,-.•.— -^—^. ...••— ^. .,..,., ,.,•..•*„,    8838 
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leflned  genenlly  for  pupotesof  coodemnfttlonanr •••••••••< 

See  Pabtt. 

FLA.INTirF'8  ATTORFBT— 

aathority  of  to  bring  ^ectment ••• 

FLBADIN&ft—  «  .    ^  M 

application  and  effect  of  chapter •••    m 

J >ieaiin2e  to  be  liberally  conetmed Bf 
d. ;  tobesnbscr'bed;  when  to  be  eerred • ■ 

when  defendant  to  serye  copy  answer  on  co-defendant SI 

allegation  not  denied ;  when  to  be  deemed  tme •••••..     8R 

veriflcationt  when  required • M 

**  conatmction  of fiM 

**  how  and  by  whom  made • • •     K 

**  form  of  affidavit •     M 

**         when  may  be  confined  to  coanterdainu tK 

•*  remedy  for  defective;  or  want  of W 

**         when  defendant  must  verify  answer  to  charge  oi  tnad .......     SI 

|»rtTate  statnte;  iiow  pleaded 5» 

account;  ho «v  pleaded.    Bill  of  particolars. SU 

jnd;meiit9;  huw  pleaded  flt 

conditions  precedent ;  how  pleaded  •  M 

instrument  for  payment  of  money;  how  pleaded •••••..     M 

pleadings  in  libel  and  slander K 

pleading  mitigating  circumstances,  in  action  for  a  wrong • •     W 

frivolous  pleadings  ;  how  disposed  of  •••..••     6V 

sham  defenses  to  be  stricken  out SS 

material  variances;  how  provided  for •••••.     SM 

immaterial  variances 60 

what  to  be  deemed  a  failure  of  proof •••••     M 

amendmentsof  course , ••.••••..••     Wl 

amended  pleading  to  be  served ;  answer  thereto 50 

supplemental  pleadings •     Mi 

scandalous  and  irrelevant  matter  may  be  ordered  attidcen  oat M 

indefinite  and  uncertain  allegations.... Ml 

extension  of  time  to  serve ••..•...  78IM8I 

pleadingsand  summons  to  be  filed •••.••.« M 

plMdinga  in  particular  actions.  _^ 

ejectment , ••..•.••.• 149S45n 

Sartition 1542,  ISA 
ower , , ItOI 

foreclosure  of  mortgage mt 

replevin , , „..•  ITV-I79I 

divorce..... , , ,,., „, 1757 

separation 176^  19W 

by  or  against  corporations 1^5 

*^        executors  and  administrators Igf 

**  false  pleading  by  executora  and  adminlstratan  .^ mi 

PlEASIKOS  IK  JUBTIOBS^  COUBTS 

Plbabings  in  Surbogatbs*  Courts—  

where  written  required • « «•••• KB 

terification,  etc «.•••••• •.••••••  •••• fSM^Ktl 

Poor  Persons— 

parties  prosecuting  and  defending aa .••••••••••••••••••••••••••••••iHB-181 

POSSBSSION—  

judgment  may  direct  deltverr  of  real  property  .••••••••• ••••••••••••  M7I 

**.  penalty  for  disobedience • ^—m  UR% 

PosTBtmotrs  Child—  ^^ 

action  by,  against  legatees,  etc,  to  recoTcr  Iti  diara  of  t«atatot^  pioptttif  •  tm 

POWBR— 

selectionof  executornnder „ ,..., •••••   9UI 

o'  Section  to  person  10  selected ••• •••••••••••«.•.•• ••   MA 

PRBFBBBNOES— 

ori   r  OI*,  among  executions ••••••• • .HOS-MOI 

PXaFBBRED  AND  I^VEBRBD  CAUSES^ 

appeal  involving  title  to  pablio  oflftoe •••••••••••••  •••.•••••••••««^«  9w 

preference  of  certain  actions  by  the  people  ...•••.•••••••• ••••••••••  W 

id.:  ^r  criminal  actions • ••••••••••••••«  WO 

il. ,  among  civil  actions .- ••••••».•••«•••••••••••••••  ••••  tH 

ld.| taxnaodamiiaor  9rohibitioii,,««««**««,«.,.«««*«,,M  o.tt*»»«««*»**M  W 
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when  an  order  is  Dece8i=  jy bbctions 

when  cause  parsed,  ho    j  laced'  upon  the  calendar*. '.'.'.'.'. IS 

note  of  issue  to  state  tiiLe  when  passed SJ 

Fbintsb—  • 7W) 

when  affidavit  of  publication  may  be  read  in  evidence ooa 

feen  ., ,, •••• v^ 

FSiimiro—  8817 

j^^^^writtenlnstramentmaj  be  partlj  written  or  printed 8843 

how  kept 

term  or  i  m  pri  son  me  n  t ......* J  ^^ 

aapportof J'l 

©hargea  prohibited '/. ;•      318 

tatea  of  charges  for  lodging,  etc     313,114 

:  prisoner  may  send  for  necessaries  ..*!.* ^  ^5 

charm-es  for  rent,  etc  ,  prohibited '.] JJJ 

:  Pjiwner,   how  conveyed  to  jail  throngh  another  conntv  .' .' ill 

•fflcer  or  prisoner  not  liable  to  arrest  J'5 

SeealsoJAiL.  H9 

iervieeof  papers  on .^  ^^ 

.4epoiBitiono/ 128-130 

^  fi«  •!«>  CoKviCT ;  DiscHARfiB  ;  Jail  LiBKRTiia" ^'^'^ 

Juw ;  when  not  to  be  questioned  for  verdict  rendered 1  loo 

^litl^    ete  ^"'  ^'«'««*P«^"«g«d  from  testifying  respecilng  coV- 

i^m.EoTD'c±SSicS^'^"'^^^^ tesiifyixig Wspectiogexocution:;::;::  iS2 

^e^dence  respecting ^_^ 

revocation  of  probate 

iritOBATE    OP    HKIR!*Itir .'.■.*.*.■ * ^^^jj  -^^-''^ 

heirs,  etc.,  may  apply  to  estublish  heirship.  ] ! ! .' ! !  ]  ]  [ '  ^'K 

citation  ;  appearance  of  persons  interested SS'i; 

what  facts  to  be  a-crrtaincd  ;  decree  thereapon  ...   .*.' " ^?i 

.      decree  to  be  recorded  ;  effect  thereof *5i!5 

petition  fo  vacate  or  modify jj«i7 

^  id.  ;  when  granted ^ 

Pbobatb  op  Wills* •  S659 

persons  incorupptetit  to  serve  as  executors..   .  ^f  vaiiauy 26U 

jupplemsntary  letters:  executor  not  namedin  iitt^;;  notto  icV:  piw^r* 

Who  to  be  cited  thereupon 8014 

contents  of  citation •••  S6I5 

persona  not  cited  ma v  appear * ®836 

wltneBS-estobeeiaminer;  proof  required * 5S'I 

absent,  etc.,  witnesses  to  be  acconnted  for'. * ??!? 

proof  of  handwriting  . . 8619 

proof  of  lost  or  destroyed  will     ^^ 

S?^J'?'ih  °^  allowed,  ubless  surrogate  MtlWfled;  etc. : ! .' .*  ]  ] ;.' ] ; ' ^ 

will  ;  wbeneufflcientlv  jiroved  ***« 

TJjlidiiy  and  conntnicrion  of  testamentary  pro vlsiona!.';." I!!! 

■nrrogateV  decision  on  probnre  «  ""» .,  ^fiU 

8 rebate ;  hovv  far  conclusive  as  to  personalty'. ', 3SSS 

L  ;  as  to  realty. ^   8636 

"  ZuufrtlS!!^'''^'''"'  1^1^ Protected notwUhstandingide^ae I^S 

todexondfeep gcrfl 

wflJp  to  be  returned  after  probate ®^** 

when  letterstesturoeniary  may  beissned **®^ 

aorrogate  to  inquire  into  objections        * •••"  ®*^ 

bond  ;  when  required                               ••....•...•. g(j37 

renunciatjon;  retraction  thereof ^*^ 

•election  of  an  executor  midcr  a  power .^....  £639 


Fmbiti  or  WtLLS— eonOnuMf.  neon 

objection  to  9Dch  a  pers  n ;  how  token,  ete • *c 

executor  failing  lo  qualify  or  renounce ;  how  excluded S- 

letters  of  adminiatraUou  with  will  annexed tLi 

id. ;  renunciation  or  exclusion  of  persons  having  ]^or  right. X-i 

executor  or  administrator  to  qnalifj t^ 

effect  of  certain  provisions  limited lu 

actions  to  determine  validity  of  probate iCT- 

8ce  also  Rsvocation  or  Pbokate. 

Pbo-hb^—  _ 

SeeM\NDATB8:  Bxectttion  op. 

PB0CB38  IM  StmnOOATBa'' COOBTi 2515-e 

See  Citations. 

PBomBiTioM  ;  Wbit  of atH-r^ 

hinds  of  writ;  how  granted  »-' 

when  wrltgrantsd  atpp'icial  terra at 

by  the  appellate  division  of  the  supreme  court >. 

alternative  writ  must  Issue  Urst;  itscontents V 

id.;  when  returnable  ;  how  served »- 

absolute  writ  issues  ualess  return  made » 

.  lei^al  objections,  how  take  J  ;  moi  Ion  to  quash  or  set  aside  writ *: 

return  by  partv ;  proceedings  when  he  adopts  judge's  return V" 

Sioceedingj  after  return  ;  trial  by  jury sa» 
nal order;  costs titf 

appeals S*^ 

stayof  proceidings  ;  enlargement  of  time tff 

preference  of  cause  where  writ  ha?  been  issued..... 7A 

Bee  also  State  Wbits  Guibrallt. 
Pbo^cisb^ 

to  Uke  action  out  of  statute  of  limitations a 

Pbomissort  Note— 

cannot  be  acknowladged  and  thereupon  read  in  evidence K 

in  action  asalnst  corporation  on,  no  order  to  extend  time  anises,  etc ITf 

action  upon  lost  note  or  bill IKT 

^  by  or  against  the  people. • tssi 

See  alBO  Nxgotiablb  Ikstbumkit. 

ftlOOP— 

See  Btidbkob. 

FaOOPOFWlLli— 

on  application  for  probate 

in  evidence • 

Fbopbbtt^ 

defined  generally • tffl 

for  purposes  of  appointing  receiver 711 

injury  to  property  deflneoT • M 

deposit  by  order  of  court TT 

when  sheriff  may  take  and  convey,  etc 719 

**Teai  property"  deflned  with  reference  to  chapter  on  sorrogntea*  coarta. ....  SI 

id. ;  as  to  **  inheritance''  and  '*  personal  property" 0M 

FlOPBBTT  BxBVFT  FROM  LbVT  Ain>  SaLB  UHBBB  BZBOUTIOH...* ISBI-liX 

See  £xioUTioN  Aoaikst  Pbopbbtt. 

Pbofkbtt  ExEHPr  TO  Widow  and  Childbbn  out  of  DaoBASSD'e  Bstaxs.....   fOi 
proceedings  for  neglect  to  set  apart ••• • • SW 

Pbovisional  Rbmbdibs^ 

arrest • 

injunction 

attachment •    6a&-7l} 

receiver TIS^I 

deposit,  delivery  or  conveyance  of  properly 717-nS 

arrest,  injunction  and  attachment ;  when  not  granted  together. 7tf 

defendant  interposing  counterclaim  entitled  to  same  provisioiial  nmedlei 
aa  plaintiff fll 

FUBUOATION— 

service  of  summons  bv  ■  •  • 

time  for  publication  of  legal  notices  :  how  computed 

affidavit  of,  when  may  be  read  in  evidence >■ 

^iplication  for  judgment  in  service  by ItH 

**         when  attachment  to  be  shown  on  IW 

Of  citation,  notice,  etc. ,  in  surrogates'  courts ;  how  nuMle. tm 

additional  piiblicstion  ;  when  required ^ 

service  of  summons  by  In  city  court  of  New  York. ^^.^  -,1.^. . . ,  ttO. 

where  publisher  In  county  refnses  to  publish. . . ....ii.siy..-,-.  JQXl. U9L 

fees  of  publishers .V.  ^^ 
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PVBtlO  ApaMNieTBATOft—  SECTIONS 

when  to  be  cited  on  application  for  letters  of   &dmInlitratlon 3665 

county  troasarer:  when  to  be  ex  ot&cio  public  administrator  2*66 

••             "            bond 2666 

"            •*           authority  of ;  when  Bopereeded aM7 

•*             ••           powerH  and  proceedingK  of 2668 

"             *•           payments  by  into  State  treasury 2668 

in  Kings  county:  how  appointed:  duties 26^9 

Public  FciTDfi;  Action  by  Peoplk  to  Rbcoveb  Mi8«ju'Pbopriatkd 1969-1976 

Pfblic  Holidats— 

enumerated 3343 

Public  OpncE— 

appeal  involving  title  to 229 

PuBLio  Offtcmm— 

Injunctions  against  605 

attachment  for  peculation 637 

death  or  removal  of,  not  to  effect  abatementof  pending  action,  etc 766 

service  of  sabpcena  upon 669 

certiflcates  by,  when  evidence 921,922 

^  eertain  state  officers  entitled  to  searches  without  charge 3290 

may  demand  delivery  of  books  and  papers  belonging  to  office 2471a 

how  such  demand  enforced, 2471a 

See  also  Official  Bonds. 

Public  Officers  ;  Acjtion  bt  Pboplb  to  Rbcowr  >1]8APpropbiated  Ptb- 

LIO  PROPEKTT lWi©-1976 

PUBCBAHK   MONKT— 

when  evicted  purchaser  at  ezecation  sale  may  recover Ii79 

PuRCiiAHB  Money  Mortgaok— 

when  lien  of  superior  to  judgmeut 1954 

FlTBCHASCR — 

at  execndoD  sale ;  when  may  maintain  action  for  waste 1654 

liability  of,  pending  action  of  ejectment  or  dower 1686 

fromheir,  wnen  protected  against  devise 8028 

PlTTMAM  COUMTT— 

BtenoCTapher  for  rapreme  and  county  ooort  of 256 

QimNs  County— 

sabpcenaof  city  court  of  New  York  may  be  served  In 888 

etenographer  for  supreme  and  county  court  in 256 

<^o  Wabranto,  Action  of— 

writ  of  quo  warranto  abolished,  action  snbstitnted 1981 

altomev-general  may  maintain  action 1948 

proceedinga  when  complaint  names  rightful  incumbent. 1 949 

jury  trial  1960 

aasmnption  of  oflElce  bv  person  entitled 1951 

proceedings  to  obtain  Dooka  and  papers 1962 

damages;  how  recovered 1963 

one  action  against  several  persons 1954 

injunction,  when  may  be  granted 1965 

flnaljudgment 1966 

Railroad  Corporation^ 

service  of  summons  upon  in  Justices*  courts..  .•-  •••..••. ^^80^  2882 

BMAIi  PROPBRTT— 

diUnitioni. 

•^property'* 8843 

••  reafproperty  **  In  general '..:  8318 

**            as  used  in  condemnation  law 8858 

**                   **     in  chapter  on  surrojgates*  courts 25 14 

•'                   *•     in  reference  to**  inheritance  ^* 2514 

••distinct parcel" 8848 

subject  to  attachment 645 

levy  under  attachment ;  howmade 649 

certain  receivers  may  hold « 716 

conveyance,  when  may  bo  ordered 717, 718 

how  sold  under  execution 1342 

"        security  upon  sale  by  referee 1243 

**       conveyances  of  particular  interest  to  state  party's  name 1214 

judgment ;  when  a  lien  upon 1260 

bound  for  ten  years  by  judgment  docketed 1251 

may  be  levied  upon  after  ten  years  1252 

land  held  nnder  contract  not  bound  by  judgment. 1258 

preferences  of  mortgages  for  purchase  money 1264 

on  motion  to  vacate  judgment,  notice  to  be  given  to  occupant  of  real  pro* 

perty  affected 1288 

•zecntlon  against  property  of  tenant 1811 

execution  awarding  possession  of 1818 

Ml6  rnder  execution,  redemption  and  conveyance  thereof,  rights  and  lia* 

bUities  of  persons  interested 14aO-149t 

1«0tdies  for  failure  of  title  of  real  property  sold  under  exeoiUon,  sod  to 

•BforMCoxitribiUigB.M* ;...V;.:. ^ '      54984488 
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BiAi.  "PBOPEftrr—eoTUlnued.  stonom 

wu '..  Hew  execution  not  lo  be  enforced  agalnfit.  ..*....•• nan 

ociionto  recover 1496-1581 

See  Ejectment 

action  t«)  compel  dctennination  of  claim  to 1688-1630 

ludgment  may  award  pobsession  ;  penalty  for  disobedience 1075 

judgment  affecting,  to  be  entered  in  conntr  wheres  tnated 1077 

sales  of  in  actions  affecting,  how  made  and  conducted. 1678 

*'  noticeof  sale 1C78 

"  practicenpon     167^1684 

**  purchasers  rights l'»sd 

special  uroccc'ding  to  recover,  not  to  be  taken  except  as  aathorised,  etc 1688 

of  decedeiit ;  when  not  bouod  by  judgment  against  executor  or  admin- 

Lstraior     . 1828 

effect  of  application  to  sell  In  creditor's  action  against  debtor^s  next  of  kin, 

etc 1845 

action  to  establi/'h  will  relative  to 1866 

debtor'H  interest  In  land  contract ;  bow  reached  in  Judgment  credItor*8 

action 1874 

summary  proceedlngB  to  recover  possession  of 8281-8265 

pioceedfiigr^  for  the  disposition  of  real  property  ef  Infant,  lunatic  or  habit- 
ual dr.  mknrd 2846-»64 

additional  allowance  on  sale  of  decedent's  in  surrogate's  court 8868 

purchaser  from  heir  when  protected  againet  devise ttSB 

control  over  by  temporary  administrator 8075 

teslamcntjiry  di(>po6ition  of  ;  by  what  law  governed. »8>^ 

sale  of  decedent's  reiil  property  for  debts  and  funeral  expensei 874^2801 

answer  of  title  to  real  property  in  justices'  courts 8961-8068 

id.;  in  district  courts  of  the  city  of  New  York  and  in  justices'  courts  of  Al- 
bany and  Troy 8B18 

fees  of  referees  u;»on  sales  of  real  property 8207 

f)roceedines  for  the  condemnation  of. 8867-8884 
d  ;  for  sale  of  corporate  reil  property , 8890-3897 

Bbal  Propkrty,  Actions  Relatiko  To— 

ejectment 1496-1581 

Surtition  1588-1605 
owcr U16-16S5 

foreclosure 16a6-lD!7 

compelling  determination  of  claim  to  real  property 1C38-1C30 

waste 1GM-1660 

nuisance 1660-1663 

miscellaneous  actions 1664-1669 

provisions  generally  applicable  to  actions  relating  to  real  property 1670-1688 

Bbceivers— 

clerks  and  court  attendants ;  when  not  to  act  as 90 

when  appointed 718 

notice  of  application 71* 

security 715 

real  property;  when  may  hold 713 

action  upon  bondof. • 1803 

Hite  of  (ommiHsioiis  allowed 8820 

in  particular  cases— 

as  iuccesgor  of  surviving  executor 186J 

judgment  creditor's  actfons 1877 

in  Buppleraenury  proceedings 8164-8471 

**  may  sue  in  justices' courts 88Cj 

corporations 1810 

"  in  acti^^n  for  dissolution  of 1788,  liw J 

•*  in  proceedings  for  voluntary  dissolution C489 

RsoooKizANOE  ;  Action  upov  Forfeited .1961-1968 

BhCOBD — 

courts  of.  enumerated 2 

courts  not  of  reoord  enumerated 3 

Bbcords— 

subpoenas  to  produce ,.., 866 

copies  of  public  ;  whan  evidence 933 

of  foreign  court  •' 950-954 

Rbcordkr"    Courts  or  Utica  akd  Oswboo • 8196-8201 

Bkcordim  i— 

of  f      ign  wflls;  autbenlicatlon  and  proof  of  same,  .^ 2708,8704 

Ebcovert    f  Real  Property—  "  V^ 

action  for ..^....•..♦•.V.^OO^. 

8ee  Ejzctxxjit. 


INDEX.  Izzi 

of  real  property  fhnn  sale  under  execution - 1440  1478 

from  warrant  to  dlapoeaeea  in  summary  proceedings S257-2S&9 

RXDUNDAHT  MaTTBB-~ 

may  be  stricken  out  of  pleadings.. 64ft 

Rk-Kntby— 

notice  of  In  ejectment 1606 

Bktebbbs-- 

clerks  and  court  attendants ;  when  net  to  act  as fiO 

id. ;  in  surrogates^  coarts t&ll 

motion  for  new  hearing ;  after  trial  of  speddc  questions  by 1001 

qualiflcations  of 1024 

not  allowed  to  purchase  at  sale  of  leal  property 11*79 

contempt  before K72 

fees' of  eenerally 82ii6 

**    in  Burrogates' courts 9f£S 

"    on  sales  of  real  property 8297 

testimony  of  physician  in  aotlon  for  personal  Injuries  may  bo  taken  by. .  836 
It  trial  by  jury  walYod,  action  must  be  tried  by  the  oouri  unless  reference 

directed. 008 

trial  by  Jury;  how  waived 1009 

decision  upon  trial  by  the  court,  when  to  be  filed ;  consequence  of  failure. . .  1010 

reference  by  consent ;  when  and  how  made 1011 

qualification  of  the  last  section 10  8 

compulsory  reference  for  trial  of  iBsnes ;  in  what  cafes  it  may  be  made^ . . .  1018 

proceedings  where  the  reference  Is  for  trial  of  part  of  the  i^^eues 1014 

compulsorr  reference  upon  questions  incidentally  arising 1015 

referee  to  be  sworn 1016 

witnesses  may  be  eubpcenaed. .  1017 

general  powers  of  a  referee  upon  a  trial 10i8 

referee's  report ;  when  to  be  made,  consequence  of  failure 1019 

report  defined 8S43 

double  or  other  increased  damages     1020 

dedaion  of  court  or  report  of  referee,  upon  trial  of  demurrer I(r21 

id. ;  upon  trial  of  the  whole  issue  of  fact 10S9 

part  ^.4  may  require  conrt  or  referee  to  determine  particular  questions. 1028 

qualiflcatav^na  of  a  referee 10^24 

lerr    I  lefwrc .   may  be  appointed 1026 

proocedlu'-^  rcguiated  where  tu«»'^  are  several  referees H>26 

Judgment .  .  r  reference  of  specific    neeti'^n  of  fuct 1226 

^        upon  trial  by  referee  of  wh^le  issue  of  fact 12^ 

interioc^Co*.'  reference  or  judgment ;  how  reviewed 1239 

In  '  arro:,.it: .'  eourts 2546 

'•U.'k  in,  vlic^  not  to  act  as  referee 26U 

of  .^ueetloBs  Arising  on  motions  in  city  court  of  New  York 8178 

RB«I8VBBS— 

K-i 8306 

*   !->  be luzed on  demand.... SUdJ 

r!c :  Zv.'jxa.  Wbtts  Gbiteballt  and  under  the  various  state  writs. 

RuaXOtn  Zjr.l  JT    TI^NS— 

e:zew^rjC.  ^jo:    certam  provisions  relative  to  corporations 1804 

Fbhaii.tii  iir -••.:— 

w!ivJv  "n/.y  ;^:  iof'.cd  a-i  defendant  in  ejectment 1508 

vhe    ma;  ^rir-:  ^cion  for  partition • 15  8 

holding  ^'.  »• '    rosseasion  of  real  estate  ;  action  against 16 14 

\:he.  :  «ay  maintain  action  for  injury  done  estate 16.5 

RiCVARBIAOS^ 

after  divorce  for  adultery 1761 

IkJlIIlVITtTR— 

of  Court  of  appeals 194 

Remove  T-— 

of  v;:rc  :utor,  administrator,  or  guardian  for  failure  to  give  new  bond 2599 

of  -iiroti-  3  Ku'  failure  to  give  new  bond 2601 

of  teatii  icn'.-.r -  trustee 2817 

sppoi  tmenl  c.  Euccessw.* 8818 

SC-».tol  l^BVi '^.'.TION. 
BkMOTAL  OF  Av.aION8— 

to  supreme  court  of  action  pending  in  superior  city  court ^ t   168 

Digitized  by  VjOOQ  IC 


Izzfi  INDEX 

BnoTAL  or  Aonom— con^uatf. 

to  superior  city  courts  from  enpreme  court ••••••  S74 

to  sapreme  court  of  action  pending  in  city  court  of  NewToik St 

from  coonty  court  to  supreme  coort. MI-MS 

consolidation  after  removal  to  supreme  court.... 818 

from  mayor's  court  of  Hudson  and  recorder's  court  of  Utica  and  Oswcso 

to  supreme  court S197-M99 

id.:  to  county  court 8800 

to  court  of  common  pleas  from  district  courts • •  Sei6 

Rkmotal  of  Action  in  Justicxs'  Coubts— 

on  expiration  of  justices' term 8160 

when  justice  a  necessair  witness ...  8161 

proceedinecs  upon  transfer ttst 

RRfS8«LA«B  COXrSTY— 

jail  UbAties  for 145 

Bint— 

eiectment  for  non-payment  of ]60tf-1510 

adjustmentof  among  parties  in  partition i860 

apportionment  by  executor  and  administrator 2790 

Renunciation— 

by  executor WO 

exdusionof  executor  failing  to  lenonnoe  or  qualify 884S 

Bbplktin  Gbnkrallt— 

chattel,  defined 88« 

Joinder  of  action  with  othMS Sf80 

when  replevin  cannot  be  maintained 1890 

id.;  after  judgment  against  the  platntiif 1081 

id. :  by  an  assignee 1801 

Jurisdiction,  etc.,  when  replevin  precedes  summons 1608 

plaintiff  may  require  sheriff  to  replevy 1084 

affidavit  therefor,  before  commencement  of  action... 1805 

id. ;  after  commencement  of  action 1806 

id. ;  where  several  chattels  are  to  be  r^levied. •  ]0Of 

provision  where  a  part  only  is  replevied 1806 

plaintiff's  undertaking  for  replevm 1888 

how  chattel  to  be  replevied 1700 

id.:  how  taken  from  a  t>uil  ding,  etc Km 

replevied  chattel ;  how  kept,  etc 1781 

when  defendant  may  except  to  sureties ;  proceedings  thereupon 1708 

when  defendant  may  reclaim  chattel ;  proceedings  thereupon 1704 

sureties;  when  and  how  to  justify 1706 

when  and  to  whom  sheriff  must  deliver  chattel 1706 

penalty  for  wrong  delivery  by  sheriff 1707 

undertaking;  to  whom  delivered • 1706 

claim  of  til  le  by  third  person;  proceedings  thereupon 1700 

action  against  sheriff  upon  such  claim 1710 

indemnity  to  sheriff  against  such  action 1711 

when  agent,  etc.,  may  make  affidavit  for  replevin  or  return 1718 

second  and  subsequent  replevin ;  proceedings  thereupon ITil 

replevin  where  order  of  arrest  has  oeen  granted 1714 

ntum,  etc..  by  sheriff , J7I6 

id. :  how  compelled 1718 

replevin  papers  to  be  made  part  of  Judgment-roll,  etc 1717 

action  not  affected  by  failure  to  replevy  1718 

when  and  bow  plaintiff  may  abandon  his  claim  as  to  part 1719 

title ;  how  stated  in  pleading 1780 

taking,  etc. :  how  stated  in  complaint IW 

damages,  when  chattel  injured,  etc,  by  defendant • 1781 

answer  of  title  in  thiid  person •  1788 

answer  that  property  was  distrained  doing  damage 1784 

defendaiit  may  aemand  judgment  for  return 1786 

verdict,  etc  ,  what  to  state 1786 

substitute  in  certain  cases  for  finding  as  to  value 1737 

verdict,  etc. ,  f  )r  part  of  several  chattels  ;  judgment  thereupon. 1748 

damages  ho  v  ascertained  on  default. 17V 

final  jadgment ;  docketing  the  same 1730 

execution  ;  contents  thereof 1878^  ]  i81 

id;  sheriff 'B  power  to  take  chattel 1791 

action  on  undertaking ;  when  maintainable 1788 

sheriff's  return  evidence  therein..., 1784 


Digitized  by  VjOOQ  IC 


iai|«7,  etc,  no  defense ..•••••••....••• 1786 

Abetement and reyival of  action :. • 1781 

BsPLBTiN  »  JuanoBS*  CouaTS 891^-9^81 

whenactl«>nfora  chattel  may  be  bro  '4^ 1919 

plaintiff  may  procnrerepleri.;  iiUdaTi^.  rM  ondertaking S9I0 

reqniatti^n. 2tttl 

id.;  h'^w executed.    Service o; anmrnons,  etc 29tt 

rotoni  of  cons.  '<ble ••.....•.••.«•....  M<S 

dtfenda. '.  may  except  to  Buretiea ;  *>roceerlng^  thereon S984 

rlefendant  may    -claim  chattel ;  proceedhigs  thereon 29iS 

Jnstiflcatl  nof.,nretk 2986 

when  and  to  \<  bom  constable  mast  cyiiver  chattel S997 

penalty  fcr  wrong  delivery  by  constable 9988 

claim  of  title  by  thlM  person S989 

defendant  may  demand  judgment  fuc  retnm ; 9^80 

proceedings  in  the  action;  action  upon  undertaking 9981 

proceedings  when  summons  not  peroonally  served 908S 

when  action  not  affected  bv  failure  to  replevy S988 

docketing  transcript  of  Jadgment  for  cJ  Jittel 8019 

execution  on  Judgment  for  chatto 9066 

BxFLKvnf  IN  District  Coubts  of  Nkw  Tobh  amd  Justicbs'  Ooitbtb  of  Al* 
BANT  andTbot asttO^SSll 

BapLT— 

defendant  ma^  demur  to 496 

what  10  contain 614 

Judgment  upon  failure  to  replv 616 

when  court  may  require  a  reply 616 

plaintiff  mar  stf  rth  several  avoiduices  in 617 

Bee  also  Plbadimgs. 

RbPOBT' 

defined 8848 

of  referee,  within  what  time  to  be  made 1019 

**        upon  demurrer,  what  t«)  state 1081 

**        upon  trial  of  the  whole  issue  of  fact IQM 

8e«  Rbfbbxks  anu  Rkferxnoks. 

in  ejectment  for  non-pa}  ment  of  rent IBOf 

BapoBTs  OF  Casbs— 

of  court  of  appeals. 909-816 

of  supreme  court 220,246,  260 

of  foreign  courts  ;  presumptive  evidence  of  foreign  common  law 949 

Bbqucsts— 

forflndings:  on  trial  by  court  or  referee lQ8t 

Res  AiwuDicATA— 

when  judgment  dismissing  complaint  does  not  prevent  new  action « .  1909 

Rs.  I  debt— 

where  to  attend  on  taking  of  dc^poeltlon 886 

who  deemed  in  city  court  of  New  York 8160 

id. ;  for  purposes  of  jury  duty  in  New  York  county 10?:^ 

married  woman  ;  when  deemed  a  resident  in  divorce  and  sep&ratinn 1768 

Bbsiokation— 

by  testamentary  tmttee 8814 

removal  of. 2817 

appointment  of  successor, 8bl8 

RBtOLUTlOBS^  _ 

of  state  legislature;  how  proved 932 

of  cities  and  villages  ;  how  proved 941 

Bbs^itut  on— 

when  awarded  on  appeal 1888 

Bktaxationof  Costs 8964 

BKTURN9— 

amendmei^tof , 726 

in  replevin,  uhen  to  be  filed  by  sheriff 1716 

compelling 1716 

Bbtbbsionsb^ 

when  may  be  joined  as  defendant  in  ejectment 1609 

when  may  maintain  action  for  ir jurv  done  estate 1666 

action  by,  after  tenant's  default  in  ejectment  or  dower 1680 

BbTIBW  ;  WBIT  OF— 

known  as  certiorari • 1991 


Digitized  by  VjOOQ  IC 


Ixdr  INDEX 

ttmrOOATtQH  09  JjMfTSEM  OF  GUABDUHSHIP  ...«««..... «,.«,,,,., 

for  failure  to  give  new  bond ^„ 

contents  and  effect  of  decree  revoking 9608-iOOA 

power  to  appoint  miccee-  ^r  upon  revocation fOOS 

aacceasor  may    prosecute   olUciai    bond  of  party  whose   letters   have 

been  revoked HOgg 

Ebtocatioh  of  Lbttbbs  TBeTA]iEi(TAi'::T  AND  Lbttbbs  of  AsiEiinBTBAnosr 


f or  faUnre  to  eive  new  bond ^^^^ 

revocation  of  letters  "pon  proof  of  will  or  revocation  of  probate,  etc.l ..',',','  S684 

re  vocation  of  letters  i  ^.  disqualification,  misccndnct,  etc 2966 

petition;  citation  thereupon , *  2686 

bearing ;  decree !...!!  8687 

decree  not  to  affect  testamentary  tmats ] "  *  agyg 

application  by  executor,  etc ,  for  revocation  of  letters 8689 

Eroceedlngs  thereupon *  sqqq 

1  what  cases  letters  may  be  revoked  wit?\ont  a  citation .'.11'..  8691 

remaming  executors  may  act  where  letters  of  one  revoked 9699 

In  oiher  cases  successor  to  be  appointed .'.*  9991 

contents  and  effect  of  decree  revoking  letters IMKRk  960i 

power  to  appoint  snccessorupon  revocation 9905 

successor  may  prosecute  .f&cial  bond  of  party  whose  letters  have  been  re- 

^           voked 2608 

Bbvooation  of  Probats 9617-9608 

persons  interested  mayapplyfor [[  2647 

application  ;  when  to  be  made ',]*  95lg 

**             citation  thereupon , *.',][  2649 

executor,etc.,  to  suspend  proceedings **  2&SO 

bearing •;.  2661 

decree 2869 

no  ice  of  decree  of  revocation .','  ^ggg^ 

action  to  determine  the  validity  of   probate 2653a 

Reward— 

to  constable  forbidden , 9196 

BicHMOND  County— 

stenographer  for  supreme  and  county  court  In 9S9 

subpoena  of  city  court  of  New  York  may  be  served  in 868 

RooHxsTBR ;  Municipal  Court  of. 8896, 8887 

BOCKI.ANO  COUKTT— 

stenographer  for  supreme  and  county  courtsof 959 

Bulks— 

of  courtsof  record;  how  made  and  revised |f 

to  be  publisher". ,  99 

SALB  UNDER  JUDOMISNT  AND  EXECUTION  GENERALLT— 

of  real  or  personal  property,  how  conducted 1948,  ]88i,  U9B»  14V 

sheriff  to  exhibit  pi*operty  upon  request  of  creditor 199(1 

of  real  property 1M,148r 

**  redumntion  and  liabilities  of  persona  interested 1490-1499 

••  noti  -i  of  sale 1431-14-36 

••  certificates  in  duplicate  to  be  made  by  sheriff. 14^ 

'*  **  to  be  recorded,  etc I4j^ 

••  title  not  divested  before  deed 1440 

•*  security  upon  sale  by  referee  1248 

•'  conveyance  of  parllcular  interest  to  state  party's  name.     .    ie4t 

personal  property,  how  to  be  pold I884  14  ^ 

**  notice  of  sale.        . , , , j422 

8alx  under  Judgmbnt  and  Execution  in  Jfptices*  Coxtbts 3029  S0!J0 

Sale  in  Actions  Belatino  to  Real  PROPEini—  ' 

notice  of 1678 

"    publication  of  advertif>ement 1679 

how  sale  made  and  conducted • 1578 

who  not  allowed  to  purchase  at Kjfg 

fees  of  referees  on *    9997 

^ALE    OR    MoRTOAOB    OF    DeOEDENT*8    RsAL    PrOFBRTT     FOR    DSBTS     AND 

'       Funeral  Expenses 8749-8801 

what  property  can  be  sold,  etc 9749 

petition,  \^  hen  and  by  whom  presented [    9799 

creditor's  time  to  apply  extended  in  certain  cafes 2751 

contents  of  petition ']         |}s2 

yxooeedings  where  aome  of  the  facts  are  unknown II.  •1^^11,1   STBS 


Digitized  by  VjOOQ  IC 


INDEX.  IXXT 

IALB   OB  VOBTOAe*     OV     DlOEBEKT^S   BBAL    FtbOTEMTT   WOM  DSBTS   AHU 

FuNBRAL  "ExPEifBEB—continusd.  sxonom 

cit::tion  tberenpon .  »7M 

hearing. 8755 

proof  of  debt  upon  which  Judgment,  etc.,  has  beeturendered 8758 

the  iMt  eection  qualified 8757 

decree  t«  recite  debts 8708 

what  proof  Decessary  for  a  decree , 8760 

decree  to  mortgage  or  lease 2780 

decree  to  sell 8761 

id.;  when  title  is  in  controversy 8708 

Id.;,  order  in  which  different  pi  reels  are  to  be  sold 8763 

Sd.;  where  nndivided  inierest  or  precedent  estate  is  created  by  the  will,  etc  8764 

form  of  decree .^ 2765 

bend  to  be  given  by  executor  or  administrator 8766 

if  he  refoaes,  freeholder  to  be  appointed  to  execute  decree 8767 

order  directing  execntion  of  decree 8768 

id. ;  as  to  distinct  parcels  after  appeal 87n9 

Id.;  not  affected  by  death,  etc 8770 

wliat  credit  allowed  on  sale k. 8771 

vode  of  sale :  notice  thereof 2778 

distinct  parcels  to  be  sold  separately. 8748 

who  not  to  purchase 2774 

order  to  vacate  sale ;  resale 8776 

order  to  confirm  sale ;  conveyance  thereupon. 2776 

when  conveyance  not  to  affect  purchaser  or  mortgagee  from  beir,  etc 8777 

effect  of  conveyance  in  other  cases 2778 

contract  for  lands ;  how  sold 8779 

id.;  purchaser's  bond  for  payment  thereupon 8790 

id.;  when  interest  in  part  of  land  under  contract  may  be  sold 8781 

id.;  effect  of  conveyance  of  decedent's  interest 8788 

Id. ;  effect  of  conveyance  of  part 8788 

imrchaser's  title  not  affected  tnr  certain  irregularities,  etc 8784 

Id.;  presumption  where  records  have  been  removed 8786 

proceeds  to  be  paid  into  court :  effect  thereof 2786 

notice  of  dLstribution  of  proceeds 8787 

hearing :  proof  of  further  debts ^288 

When  sale  of  unsold  property  may  be  directed 8780 

proof  of  claims  to  surplus  money 8790 

decree  for  distribution,  appeal . .' ,  8791 

Id.;  county  treasurer  to  distribute 8798 

distribution;  howmade  8798 

dower  in  lands  under  contract ;  how  computed 8794 

ftand  set  apart  for  dower ;  how  invested,  etc 8795 

Sd.;  share  oelonging  to  infant,  etc 8796 

«Aict,  upon  proceedinjrs  under  this  title,  of  an  action  to  foreclose,  etc 8197 

•arplua  money  on  foreclosure  and  other  sales ;  when  paid  to  surrogate 8798 

id. ;  how  distributed 27!«9 

■BOirities  and  leases ;  surrogate's  dutv  respecting  the  same 8800 

seetltation,  for  assets  subsequently  discovered 8801 

allowance  to  executor,  etc , 2668 

Id.;  to  be  in  lieu  of  comir.issions 8364 

or  DnoBDKirr's  Prbson al  Pboprbtt  fob  Dbbts  and  Lroacibs 2717 

oaMobtoaob  or  Inpaht,  Lunatic,   Idiot,    ob    Habitual  Dbunkabd's 

Bhal    Pbopbbty 3346-2864 

•etion  to  compel  conveyance 23*6 

whomay  maintain  action 2346 

liidgment;  efftwt  thereof 2347 

MipUcation  to  dispone  of  real  property;  in  what  cases 2348 

M.:  by  whom 2349 

eonteoU  of  petiUon 2860 

tmstcompany  may  be  appointed  special  guardian 2a62 

nd  of  committee  of  lunatic,  etc J^J 

;of  guardian  of  infant gSj 

wwai ;  now  prosecuted J^S 

nference  to  Inquire  into  the  application  .  wi 

tr^naloKier ^ 

e^Mpoitof  sale,  etc... ••  »» 

iSttln  sales,  etc.,  prohibited ™J 

*«ireet<rf  conveyance,  etc ggg 

'^l^meeds  of  sale  deemed  real  proper^...  *.•. ••  w* 

*'  Digitized  by  Google 


bXTl  INDEX 

CUiB  OB  IfoBTG^v  OF  Infamt,  Luhatio,  Iswt*  OB  Habituai.  Bbubxabb^ 

Rbal  FBorKttrr—eonHnved.  sBonom 

iBfant  deeme  1  a  ward  of  court ,...« ^ttOO 

dUposition  of  prooeeds  ;  aceoaotlng •• 2W1 

particular  vvtai^;  when  incladed  in  sale « 29Bfi 

id.;  wben  belonging  to  infaDt,  etc.... S  69 

debtsof  infant,  etc.,  to  be  paid  equally 2864 

Sale  OF  CoRPORATB  Real  Pbofbbtt 9900-9397 

Batisfactioii  of  Judgmemt 1M1-I«i« 

Scandalous  Matter— 

maj  be  stricken  oatof  pleading • •••• • 5tt 

BCHEKECTAPY,  CTTT  CoUBT  OF • MOS,  BoW 

Bcon  Facias— 

wrUofabollBhed • •- IMI 


of  former  superior  city  oonrta ^ 

preeampttTO  eyidence  of  consideration • 810 

certificate  of  authentication  to  t>eBea]ed 958 

when  no  fCdl  required  to  certified  copy  of  order 969 

may  be  impresMia  directly  upon  paper 900 

state  writs  to  be  ieened  under lOM 

seals  of  courts  and  connties 27,90,95 

fllABCH— 

otflcial  otrtillcate  of ,  when  eTidence ttt 

what  public  officers  to  make  upon  reqnest  and  penal^  for  refusal 961 

to  be  rumishcd  without  charge  to  certain  enumerated  ofllcers SS90 

Bbabchxs— 

when  may  be  taxed  and  included  in  bill  of  costs S356 

toOBBTABT  OF  StATB— 

copiesof  papers  on iUe  In  office  of,  whenevidenoe 9fl 

Bbcuritt—  « 

when  not  required  in  actions  by  people  or  monicipal  corporalfont 1900 

deposit  of,  to  reduce  penalty  of  executors,  administrators,  or  guardian's 

bond 1500 

Bee  Bonds  and  UvDERTAKmes. 

SaouRTrr  for  Alimont— 

hiisbandroay  be  required  to  give B71 

sequestration  for  failure •  1779 

payment  enforceable  by  contempt  prooeediQgt X?7S 

SBCURrrr  fob  Costs—  

when  defendant  may  require. 8068 

id.;  after actlou  coomienced. 089 

the  last  two  sections  qualified 8970 

id. ;  in  actions  by  and  against  execntors,  etc OBTl 

order  to  give  security 8879 

requisites  of  undertaking tt78 

notice  of  exception  ;  id.,  of  justification 8t74 

jn^tiflration  of  sureties;  allowance  of  undertaking g78 

order  to  give  additional  securiiy;  proceedings 8970 

effect  of  failure  to  obey  order  to  give  securi^ tg7 

liability  of  aitomey  for  costs  in  certain  actions ,  S78 

title  applicable  to  special  proceedings 8t79 

notice  of  iufetiflcation  of  sureties  in  city  court  of  New  Toric,  when  to  be 

served 8101 

SBLBCT  SCHOOI^  AND  ACADEMIES— 

exempted  from  certain  provisions  relatiye  to  oorporationfl 18M 

Sspabati^n;  Action  fob— 

for  what  causes 1709 

when  maintainable ITBO 

complaint 1704 

answer 1?B6 

Judgment ;  custody  and  maiatenance  of  children,  pforlsion  for  plaintiff. . . . 

1768,  ITH,  1779 

*^          re/oca'ion  of  judgment  on  application  of  paiiiee 1707 

married  woman,  when  deemed  aresldent 1108 

final  judgment  in  ;  may  award  costB 1700 

alimony.counselfecs,  etc.,  in 1789,1779 

counterclaim  may  bo  intcrpopcd  In 1770 

husband  mav  be  required  to  give  security  for  alimony 1779 

payment  enforccaole  by  contempt  proceedings 1718 

Jodgment  not  to  De  rendered  on  default  in  »Si0n  for,  «3»ept,9te nfi 

fununons;  requisites ,,,.,, f.»...,Vtx»                      '•  •  IW 
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action  bj  judgment  eredltor  to  fleqiiaetnte  property  of  eorporatton  after 

retain  of  miBadsfled  ezecntloii 1781 

SnriGB  OF  Pafbbs  Gbuxraixt— 

paper  mar  be  eerved  personally 796 

otner  modes  of  service 797 

when  throogh  i  ost-ofOce 794 

when  paper  to  oe  served  on  attorney ;  when  service  not  required f^ 

when  service  may  be  made  on  clerk,  for  non-resident 800 

service  in  New  York  city 801 

tbia  sHicle  not  applicable  to  service  of  sammons,  etc 808 

fXRvicn  OF  PAPiEiia  IN  Pahticulab  Courts  and  Cabe«^ 

upon  attorney  of  adjoining  state 60 

upon  prisoner 181, 138 

summons ;  how  to  be  maoe  In  conrta  of  record. 4^26 

*•  personal  service 425-IA4 

••  proof  of 484 

••  Bubetltuted  service  generally 4S6-445 

••  "  in  city  court  of  New  York 81«5,  8170 

•*  service  in  jneticee*  courta 8e78-'J885 

••  **         ditttrict  courts  of  New  York 8208 

••  "         city  court  of  Yonkera 8205 

*•  where  attachment  has  been  granted..  — 638 

"  *'  "  in  justices*  courts 2918 

subpcena  generally 66fi,  8M 

**       In  Kurrogates*  courts a*)S3 

•*       in  justices' courts JJ970 

subprcna  in  mayor's  court  of  Hudson  and  recorder's  court  of  Utica  and 

Oswego...*. S201 

affidavit  of  service  of  notice,  when  evidence &■-?? 

service  of  state  writ ,  how  made 1929 

"         habeas  corpus 2000 

'*         writ  of  certiorari  to  rt'view  decision  of  Inferior  tribunal 2 1 30 

'*         citations  in  pnrroirates'  courts 2519-8'33 

**         notices  in  city  court  of  New  York 8161 

pleadings  " 8168 

9KSSI0N  Laws— 

J,,."-     f..<.<1    ir^    «i^iH<.Tir.A  , 1132 

r  imbllshedta.... , M18 

But) 

8oe  Vacatdto  Judomxmt. 
8bttl«ji»nt— 

^'judicial  settlement''  defined S814 

See  Accountings  in  Subbooatxs'  Coubts. 
Bbttlbvsnt  of  Action— 

costs  upon 8380 

Skttlbment  or  Case— 

when  case  necessary,  how  made  and  settled 997 

SswRANca  OF  Action— 

when  court  may  order 811 

f practice  respecting 12<0 
n  ejectment 1618-1518,1888,1688 

Sham  Difsnsss — 

may  be  stricken  out 688 

Sham  Plbadinos— 

notice  of  motion  to  strike  out  !n  city  conrt  of  New  York  ;  time  to  serve ....    818t 

She  riff— 

not  to  practice  as  attorney 8^ 

liability  of,  a-*  bail 587,  5J*5 

amending  return  of , 725 

duties  of  ir«nerally  on  formation  of  trial  jury 1178-1174 

in  New  York  county  to  notify  jurors  drawn  1 100 

!d. ;  a»*  to  kinsrs  county , 1146,  HMH 

and  assistant!*,  not  to  purchase  at  execution  sale 13.S7 

when  under  slieriff  to  enforce  execution 1380 

rightH  of  indemnitors  of,  on  levy  and  sale  of  pei«onal  property  under  exe- 

cnlion 1481-1425 

liability,  in  proceedings  to  collect  line. 4300 

fees  of,  to  be  taxed  on  demand , 82^ 

-    «»»-»««> ^^is^Gtya^-'^ 
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fiee  also  CoBomiL  Incoming  ash  Outqoino  Shebdt,  Jail  liiBr-^TiB:, 

KANDATK8 ;   EZXOUTIOV  OV  GbKKRAU.T»  1L4BBATK1    AOAIXST    THB 
PSBflON. 

Shisiit's  Bond— 

mitt  upon • • 1890-1885 

Shxbitf'b  Peed— 

on  sale  under  execution 1440.1471-1478 

title  to  real  property  not  divested,  before 14iO 

Shebdt's  Jubt— 

to  try  claim  of  third  person  to  property  aelzed 106,109 

in  ixew  York  county  ;  how  selected,  etc IHS 

Sittings  or  Courts 8l-4ft 

SeeCk>uBTs. 

Slandeb— 

pleadings  In •••«. ••  88S 

Slander  Impxttino  Unchastitt^ 

not  necessary  to  prove  special  damages 1900 

when  damages  are  woman's  separate  property ,  .....•••  1907 

Special  Guardian— 
See  Guardian,  etc. 

Special  Guardian  in  Subrogates*  Ck>uRTa— 

when  to  be  appointed 9SS0 

notice  of  procet^ings  to  appoint .-. • 85&1 

clerk  in  surrogate's  couri,  when  not  to  act  as 9C»U 

Special  pRocsEDiNa— 

defined 9S84 

Kfers  to  a  civil  proceeding , 8948 

substitution  of  one  officer  for  another  in 52-68 

power  of  county  judge  in S49 

provisions  relative  to  substii  uted  service  applicable  to 433 

returns  and  papers  in ;  where  to  be  filed 82S 

penalty  for  Juror's  neglect .^ 1105 

sheriii,  when  to  take  charge  of  jury 1196 

notice  of  fine  to  juror 1197 

**      retnm. . ." 1 198 

*•       collection  or  remission  of  fine 1199 

appeal  to  general  term  of  supreme  or  superior  city  court  in 1856-19{1 

to  recover  real  property,  not  to  bo  taken  except  as  authorized,  etc l6(iS 

rules  ad  to  secorlvy  for  coBtd  applicable  to 8S«9 

commission  to  tafce  testlmouy  in StM 

SraOIALTEBM—  ,^ 

bv  Whom  to  hA  held 329 

when  motion  for  new  trial  to  be  at lOOS 

Special  Verdict— 

defined 1188 

motion  for  judgment  upon 12^ 

State- 
do  security  necessary  on  appeal  by... 1818 

assessment  of  damages  for  lands  taken  by 2106-2119 

certain  state  officers  entitled  to  searches  without  charge 8260 

See  also  Claims,  Court  or. 

State  Officers— 

injunctions  a?ainst 9m 

Stats  Reporter— 

is  the  reporter  of  court  of  appeals SJJ 

duties JJO 

not  to  be  interested  in  publication ;  contracts  for  publication zl  1 

copyright  of  reports 219 

secretwT  of  state  to  distribute  reports 918 

unreported  decisio.is,  etc. ,  to  be  delivered  by  reporter  to  successor 214 

opinions,  etc.,  not  to  be  delivered  eicent,  etc 215 

certain  opinions  to  be  deposited  with  clerk 210' 

State  Writs  Gknerallt—  ^ 

enumerated 199! 

to  be  under  seal  of  court 1999 

at  whose  instance  issued 1999 

relator,  when  joined  with  people ;  parties  how  styled 1094 

paniesmay  appear  by  attorney 1995 

•ilowanee  to  be  indon«ed  and  sismed 1999 

Snai  ocdert  99ttain  proceedings  same  as  in  actions.. i^^, .^4 •^•v.v,^ lOOf 
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writ;  whenretui.iablc....^^^^^;^^;,;;.,oLE* ••••••. 1098 

**     bowcenrod....-  '•^~'~       ""     ^ 1099 

«           **         when  penoneoncealihimaelf,  etc S008 

**     habeas  corpoQ,  how  served,  fees  end  andertakiiic,  when  reqnlied ....  SOOO 

••                **            perooii  served  t^  obey 8004 

••                "            Ume  of  returning 8006 

**     feeeto'sersonsnouOfflcers 8001 

**     last  two  seciioQsqaalifled 8008 

costs—pnnlbhment  for  non-payment 8007 

See  also  Piopxjb  ;  Spxoial  PbockbdinosIkstitutbo  bt  Statx  Wbit. 

8TATUTB— 

Erivate  Statute ;  how  pleaded 580 

leeneral  how  proved 088 

ormnances  of  cities  and  villages,  how  proved 941 

of  foreign  state,  how  proved. §48 

©TAT— 

when  appeal  effects.  1810 

when  not  reckoned  in  time  to  issue  execntion. 1888 

when  not  to  exceed  twenty  days 775 

qualmi^ons 83 

general  duties;  when  to  file  notes ^ S3 

u^enotesof  aU  rulings 83 

to  furnish  certifled  transoript  of  minutes 83 

notes;  how  preserved  when  written  out 84 

*       when  may  be  treated  as  minutes  of  Judge 1007 

to  furnish  judge  with  copies  of  proceedings  gTMuitonsly 86 

id. ;  to  others  for  compensation. 80 

supervisors  to  provide  for  compensation. 88 

fees 88U 

itenographers  in  particular  court*-' 

cHy  court  of  N  ew  Y  ork 888 

county  courts. 866-361 

id. ;  and  con  rt  of  sessions  in  Kings  county 860 

supreme  court 221,261-26'i 

surrogates*  courts 8541-8548 

BVOCK— 

levy  upon  under  attachment 646,647 

Stockbolpbbs  ;  Huits  bt  and  Agatnst — 

actions  by  against  directors,  etc.,  for  misconduct,  ete. 1781-1788 

Bl^>C4t0OLDBB~ 

^hcn  may  apply  for  leave  to  bring  action  to  dl8Bol«'e  corporation 1786 

when  may  be  made  parties  in  action  to  dissolve  corporation. 1790 

when  separate  action  may  be  maintained  to  enforc  •  their  liability 1791 

procpedlnes  m  eitner  action. 1788 

Judgment  in  action  to  dissolve  corporation  or  enf«ne  individual  liability  of 

stockholders.  1798 

unpaid  subscriptions  to  stock  may  be  ordered  p^id. 1794 

liabilitiesof  directoni  and  stockholders  may  bsmiforced. 1796 

misnomer  In  action  against 1813 

Stock  Subsobiptions— 

proceedings  to  enforce  payment  of .....1794, 1795 

Stbuck  Jury 1068-1071 

Submission  of  Contbovebst-^ 

how  made 1279 

papers  to  be  filed  ;  controversy  thereupon  becomes  an  action 1280 

suoeequent  proceedings  regulated i8el 

SUBPCKNA — 

courts  of  record  have  power  to  iflsue 7 

from  city  court  of  New  York ;  where  can  be  served 888 

mode  of  serving  snbpcena  issued  out  of  court ^8 

peciUty  for  dlBobedieoce  668 

subpoena  to  be  ihsued  by  ludge,  etc «..  854 

penalty  for  disobeying  Bubpoena ;  warrant  for  witness 866 

when  witness  to  be  imprisoned .•  886 

contents  of  warrant 867 

to  whom  directed  ;  how  executed 068 

qualification  of  preceding  sections KO 

witness  exempt  from  arrest '• 880 

when  to  t)o  disetaaiged  from  arrest , •••..••..••••• ••  Ml 
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kjwhomwltiieflsiiuijtMdifchaxged • hi 

unfit,  when  Told  ;p«iia^j 861 

tlMdilQottobeliAbie,  wueesafBdayitlsmada 8M 

apidicaiion  of  foregoing  proTitioni  to  judgments 881 

records  not  to.beremoTed  by  Tiitoe  of  ■abpoenadnees  teoom 8flf 

id;  books  of  acconnt 887 

books,  etc.,  of  corporation*  bow  produced 8S8 

when  personal  Attendance  not  required  by  Bobpoena  docestecom 889 

proofof  service  in  surrogates*  courts 8688 

senrice  of  in  mayor^s  court  of  Hudson  and  recorder's  courts  of  Utica  sad 

Osweso 8M 

See  also  Dbpositioh. 

BOBVOaSA  IN  JUSTICB'S  COTTBTI 8688-8878 

blank  may  be  left  in«  for  witnesses' names SIS 

general  requisites  of  mandates  ia  josUcss*  conrts 8118 

fiVBSCBDUNO  WITMXSS  TO  WiLL— 

action  by  against  legatees,  etc.,  for  share  in  property 1818 

flUBSCBIPTIONS  TO  SXQOK— 

proceeding  to  enforce  payment  of ••  tI9i 

flirBSTlTUTIDOKBYXO— 

order  for  service  of  summons  when  defendant  not  found,  etc 4ti 

how  service  mast  be  made . ,  '^ 


papers  to  be  filed ;  proof  of  service 487 

cases  in  which  service  of  aummons  by  publication,  ete..  mar  be  ordered. . .     4S8 
papers  npoa  which  order  for  publlcaaon  may  be  made. 


DT  whom  Older  may  be  made ;  contents  of 4M 

when  publication  must  be  commenced ;  when  service  deemed  i^omplete. . .  441 

pliers  to  be  filed :  notice  to  defendant 448 

id.;  when  service  Is  made  without  the  state 448 

proof  of  service 444 

defendant  when  allowed  to  defend 448 

judgment  limited  to  attached  proi>er^ 70V 

application  for  judgment  in  oases  of 1818 

summons  in  partition ^ 1541 

proceedings  in  cases  of  ,  in  attachment  te  JBStlces*  court 8818 

**           replevin  in  justices*  courts  in  cases  of 8988 

of  one  ofiicer  for  another  in  special  proceeding 08-88 

0OB8TITVV1OW  OF  ISSMiriTOBS— 

upon  levy  under  execution KR-tiN 

Bvocmatvu  Lkttsbs  in  Subbooatb^s  Ck>t7BT— 

time,  how  reckoned  upon SM 

SUCCISBOB^ 

may  be  appointed  by  surrogate  upon  revocation  of  letters •  8805 

**    compel  accounting 8805 

**    prosecute  official  bond. 8808 

accounting  by,  of  deceased  executor,  administrator,  guardian  or  testa- 
mentary trustee S808 

may  prosecu  te  bond , 8006 

aetioB  on  ezecutor^s,  etc,  bond  when  no  successor  appointed 8809 

of  removed  ezeca  tor 8088, 8808 

Sttftolk  County— 

stenographer  forsupreme  and  coun^  oourt  In ^j^,  M 

SuKMABT  PnooBBBiNoe  TO  Rbcovbb  Possbssion  OF  RviJu  Pbofbbtt — n81-8M5 

when  tenant  may  be  removed 8H1 

person  holdlns  over  land  sold,  ete.,  may  be  removed >58i 

Id. ;  in  case  or  forcible  entry  or  detainer S838 

apfdication;  towhommade 8K4 

petition  by  person  entitled  to  possession M6 

notice  to  be  given  in  certain  cases SUB 

petition  by  neighbor  of  bawdy-house,  etc « 8887 

{>reoept 8888 

d.;  InNewYorkclty 8888 

id . ;  how  rarved 8940 

du^  of  person  to  whom  copy  of  precept  is  delivered 9941 

when  precept  to  be  served  on  landlord  of  bawdy-house,  etc 8948 

proof  of  service  of  precept. 89a 
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BxjMMLLBT  pBOOKBDuroe  TO  Beooyxb  Po80B8siox  OF  Rbal  Profkrtt— <x)/if<nu«cf. 

SBcnovt 

Isffuef  upon  forcible  entrj  or  detainer 2945 

in  N.T.difttrict  court,  cause  may  be  traneferred  to  another  court  for  trial.  2846 

trial 2847 

adjournment;. 2248 

final  order  npon  trial S248 

amount  of  cotta ;  how  collected. 2230 

Warrant  to  dlipoMess  defend^t 2251 

ejf cution  of  wazrart 2258 

>^  hen  warrant  cancels  lease ;  exception 2258 

Trarrant ;  when  and  how  stayed 2254 

umlcrtakinff;  how  disposed  of 2256 

redemption  by  lessee 2256 

id  ;  by  creditor  of  lessee 8867 

tho  bist  two  sections  quaHflcd 2256 

order  to  be  made  thereupon  ;  liability  of  person  redeeming 2:^60 

appeal 8260 

effect  of  appeal  limited  in  certain  cases 2261 

warrant ;  now  stayed  on  appeal 2868 

appellate  court  may  award  restitution  ;  action  for  damages 8^68 

application  of  this  title;  effect  of  final  order 88U4 

how  proceedings  under  this  title  to  be  stayed 2266 

STJJfMON— 

di'tlned,  with  respect  to  procuring  the  attendance  of  a  juror 8848 

aci ion  to  be  commenced  br 415 

time  when  court  acquires  jurisdiction 415 

requisites  of  summons 417 

f  o  nn  of 418 

service  of  copy  complaint  or  notice  with  summons ;   consequences  of 

faUure...     .  419 

cases  where  such  serrlce  must  be  made 480 

appearance  of  defendant 421 

«  he  a  defendant  must  answer  at  time  of  appearing 428 

notice  of  no  personal  claim;  effect  of  eemce  thereof 488 

effect  of  Tolnntai..  appearance 4'24 

cauimons;  when  and  or  whom  senred ;  sheriff's  duty 425 

bow  personal  serrlce  oi  summons  made  upon  a  natural  person 426 

id  ;  m  certain  cases  of  Infancy,  or  lunacy,  etc..  not  judicially  declared. .  .487, 428 

id  ;  when  delivery  of  copy  to  lunatic  dispensed  with. 489 

dee  lunation,  by  a  resident,  of  a  person  npon  whom  to  serre  a  snmmonf 

d^lnghis  ''beence;  effect  and  revocation  thereof 480 

how  personal  sendee  of  summons  made  upon  a  domestic  corporation 481 

id  ;  upon  a  foreign  corporation 488 

,    serTiceof  process,  etc.,  to  commence  a  special  proceeding 483 

(^  proof  of  serviceof  summons,  etc.,  howmade 484 

suh^atuted  service 485-445 

vfhva  defendant  may  be  designated  by  fictitious  name 451 

supplemental  summons;  when  to  be  issued 458 

service  of  ;  where  attachment  has  been  granted 688 

disurissal  of  action  for  failure  to  serve  necessary  party 821 

and  pleadings  to  be  filed 824 

served  by  publication,  etc.,  in  partition  ;  what  to  state 1541 

in  matrimonial  actions  Judgment  not  to  be  taken  by  default  unless  lum- 

mons  has  prepcrihod  notice  upon  it 1774 

service  and  requi>'ites  in  actions  to  recover  penalty  or  forfeiture •  .1896-1886 

tftTMMONSIN  CiTTCoUBTOf  NHW  YOBK 8l65 

when  order  for  substituted  service  may  be  granted  in 8165, 8.70 

SUMMONB  IN  CiTT  CoURT  OF  TOHKXBS k206 

^axfMoNS  m  District  Courts  op  Niw  York 8808 

SmiMONS  IN  JUSTICBS'  COURTS 8876-2885 

SUHDAY  — 

conns  not  to  sit  on,  except  in  fpeelal  cases 6 

•SUI'ERIOB  ClTT  COUMS— 

B ( ;i  N  and  records  of  former 93 

*  Abolished  after  January  1,  1896,  by  constitution  adopted  in  1894.    Jurisdiction 
transferred  to  supreme  court.    Constitution.  Article  VI,  |  5.    L.  1895,  c.  946,  S  2. 
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*SUPBBIOB  COTJBT  OF  BUFFALO—  ^  SBC/a30M4 

*8UPKBIOB  COUBT  OF  ClTY  OF  NKW  TOBK^ 
SUPBBSKDBAS — 

uulesB  defendant  charged  In  execution,  etc ; 572 

SUPBRTISOKB— 

no  secarity  necessary  on  appeals  by  boftrdB  of ISIS 

ScppLaiCEiiTAii  Plsadimgs — 

when  allowed ; 644 

SUPPLKMRNTART  PROCEBDntOS 3432-2471 

prooBedmoM  to  compel  examinatioH  qf  Judgmmi  debtor ^   amd  ^  kii  ddtlar  or 

bailee 2432-2468 

the  different  remedies  under  this  title 2432 

nature  of  the  remedies:  review  of  orders 2433 

what  judge  may  entertain  the  proceedings 2434 

order  to  e  xam in e  j  udgmen t  debtor  after  return  of  execution, 248S 

id.:  before  retam of  execution  2436 

warrantofarrestinstead  of  order .* 2437 

Id  ;  after  the  order  has  been  made 2438 

warrant: how va-ated, etc 2419 

undertaking  may  b«  required,  etc 2440 

order  to  examine  person  having  property,  etc.,  of  judgment  debtor. 2441 

either  order  may  reauire  attendance  before  a  referee 2442 

reference  may  be  ordered  at  any  time 2443 

proceedings  upon  examination:  adjournment « 2144 

refereetobe  sworn 2445 

order  permitting  person  indebted  to  pay  debt  to  sheriff 2446 

order  requiring  delivery  of  money  or  property  to  sheriff  or  receiver 2447 

duty  of  the  sheriff 2448 

howmoney  orproperty  applied  to  pay  the  judgment 2449 

balanceto  be  paid  or  delivered  to  jadig'i.ent  debtor,  etc 2450 

judge  may  enjoin  transfer,  etc.,  ofproperty 2151 

mode  of  service  of  certain  orders 2452 

service  of  a  warrant ', 3463 

how  proceedings  discontinued  or  dismissed 2454 

costs  to  judgment  creditor 245i 

id.;  tojudgmnt  debtor,  etc ; 2456 

disobedience  to  order:  howpunished ^ 2i57 

upon  what  judgment,  and  to  what  oounty,  the  execution  must  have 

issued 2458 

in  what  county  judgment  debtor,  his  bailee,  etc  ,  must  attend. 2459 

no  person  excused  from  answering  on  the  ground  of  fraud 2466 

proceedings  where  judgment  is  agsinst  joint  debtors 2461 

proceedings  commenced  before  one  judge  may  be  contnued  before  an- 
other     2462 

cases  where  this  chapter  is  not  applicable  ;  what  property  cannot  be. 

reached ...    2469 

thsreoHver 2464-M7I 

when  and  how  receiver  may  be  appointed 24^ 

notice  to  other  creditors 9465 

only  one  receiver  to  be  appointed;  former  recelTership  may  be  extended   2466 

order  to  be  filed  and  recorded 3467 

when  property  is  vested  in  receiver 2468 

how  receiver's  title  to  pernoDal  property  extended  by  relation 2469 

county  clerk  to  record  orders,  etc  :  penalty  for  neglect 2470 

receiver  to  be  subject  to  control  of  court 2471 

receiver  may  sue  in  justice's  courts 3865 


•Abolished  after  January  1, 1896.  by  constitution  adopted  in  1894.   Jurlsdlctioi: 
transferred  to  supreme  coart.    Constitution,  Article  VI,  f  6.    L.  1895,  c  946,  f  1 
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SOFPORT— 

of  prisoners  oommitied  under  ciTil  prooeM ••••  113 

BurricBSSioN  or  Commission  TO  TAKB  TssTiMONY 910 

SUPRSM*  COURT^ 

general  jurisdiction  of .»••••#•••»•••*•• •...  217 

m»6oUd  or  trial  term,  by  whom  to  be  held *f^ 

vmaf  cha<i|$«)  place  of  trial  of  actions  pending  lu  ouier  ooorto. 218 

state  divided  into  four  judicial  departments  219 

appellate  dlYislon  of  supreme  court ;  designations  of  justices ;  jurisdic- 
tion, reporter,  locations 220 

«•  clerks,  stenographers;  atted^nts  221 

••  assign g^ent  of  duties  to  justice 

whose  designation  is  revoked. .  S22 
**                                designation  of  justice  to  be  filed 

with  secretary  of  state 223 

**  time  <  and  places  of  holding  terms, 

how  sppointed 226 

"  appointment  to  be  published . . .  226 

**  aasocdate  justice  when  to  preside  2^ 

"  title  to  pauac  ofBce,  appeal  in. 

TOlTiUff 930 

**                               deolslon.  number  of  justices  neces- 
sary for,  reargument,  etc. 280 

**  another  department,    when  case 

heard  in  or  sent  to 281 

i4>pointments  of  times  and  places  for  special  and  trial  terms  of  the  su- 

Sremeconrt 282 

cation  of  appointments 288 

governor  may  appoint  extranrdinary  terms;  j  ustices  to  hold  them 234 

general  powers  and  duties  of  justices 285 

governor  to  designate  j  ustices  to  hold  courts  in  certain  cases 287 

place  of  holding  the  terms 239 

special  terms  adjourned  to  chamber*:  trials  thereat , 239 

what  j  adges  mav  perform  duties  of  j  nstice  at  chambers 241 

offlcers  required  to  attend  term  of  appellate  division;  sheriff's  duty 242 

fees  of  such  oflicers:  how  paid 243 

supreme  court  reporter..... 220,246-250 
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SuritBMB  Ocfmr—conUmiad,  sacnom 

stenographers  in  supreme  ooTxrt ••• 231.  261-a6i 

removal  to,  of  action  pending  in  saperipr  city  ooart* 9#9 

removal  to  of  action  pending  in  city  court  of  N«w  ¥ork. . . . » 819 

removalH  ^rim  ooanty  court 843-346 

motionsiu;  where  to  be  heard 769 

consolidation  of  actions  after  removal  to  supreme  court. 61d 

transfer  of  xctions  in  mayor's  court  of  Hudson,  and  recorder's  court  of 

Uticaand  Oswsgo 8197-«199 

county  clerk  is  clerk  of 8843 

See  also  AprsAL  Qbmbrallt,  Appeal  to  Suprbmb  Ootnrr  from  an 
Inferior  C!ourt. 
SupREMR  Court  Rsportsr — 

Sower  of  court  to  appoint  and  remove 321,  345.  246,  247 
ellvery  of  opinions  to 221,248 

duty  of,  not  to  receive  salary..... •«.      249 

price  of  supreme  court  reports 260 


See  BoiCDs  Ain>  Vwdwbtaexkqb, 

SlTRBTIES  nV  SURBOOATM*  Ck>URTS— 

deposit  of  securities  to  reduce  penalty  of  ezecittor*B,admiiilBtimtor*8  or 

guardian's  bonds ...  flR85 

toreties  liable  for  money,  etc.  received  in  anv  capacity : SS06 

when  new  bond  ornewinireties  may  be  required S60<,S606 

removal  for  failure  to  give  new  bond 2580 

application  of  sn  retiM  for  release  as  to  future  breaches S600 

oraor  releasing  sureties  2001 

removal  for  fall  nre  to  give  new  bond • • 9001 

8USPLU8  BCONSTS — 

disposition  of  in  fonclosnre  of  morteaMlnractloii .• 1088 

♦'  •'  '»  ~'^         adveitisemeni 0404-2400 

BUBBENDEB  OF  BaIL •...* ...•.«fi01*604 

See  Abbsst. 

BUBBOOATE— 

the  term  **8nrroga4e'»  defined 1514 

father  or  son  of ,  when  not  to  practice —.••••• •  IfiSt 

surrogate  and  acting  surrogate;  their  ofiloial  deaignattoiM 2488 

vacancy  or  disability,  who  to  act  as  surrogate 2424 

if  surrogate  dlsqualifted.  whotoaot 2485 

Id.:  in  New  York  county ■ • 2480 

poof  of  authority ♦ 2487 

Id.;  when  and  how  made  2488 

how  authority  superseded  2489 

proceedings  in  New  York  and  Kings  counties  regulated 2490 

Id.;  transfer  of  proceedings  to  surrogate's  court 2401 

temporary  surrogate;  when  supervisors  appoint. t2492 

Id.:  oompeniation 2493 

Id.;  acts,  etc.,  where  and  how  recorded 2494 

surrogate:  when  not  to  be  counsel,  etc 2496 

surrogate:  when  disqualified 2496 

disqualification;  when  objection  must  be  taken 2497 

books  to  be  kept  by  surrogate 2408-2499 

books  and  papiers  to  be  preserved  and  bonds  filed 26G0 

when  fees  not  to  be  charged;  reportof  fees 2601 

what  papers  to  be  transmitted  to  Secretary  of  State:  expenses  thereof. .  2608 

fees,  wnen  and  for  what  may  charge ; »i7 

Bubbooates'  Boni>— 

action  upon • UK 

BimBOOATES'  OOUBTS—  ^ 

Jurisdiction  of  t^e  court  and  auOioritj/ of  (he  twroffOU B4n-84» 

general  jnri«aiction  of •••.. 8472 

Jtreenmption  of  inrisdiction 9478 
arlsdiction  not  lost  by  defect  in  record— amendment.  •••..•...    9474 

effect  of  exercise  of  Jurisdiction •••••#  •••••......     MTB 

*  Actions  and  proceedings  in  superior  city  courts  transferred  af  er  first  day  of 
January,  1896  to  supreme  court.  Article  Yl.Oonstitution  adopted  in  1894.  L.  1896, 
o.  946.  I  3. 
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exclusive  jurisdiction    ...*♦ •• 2479 

concur!  ent  juriftdlction  of  two  or  more  ^irogfttes ft477 

iuristliction,  how  affected  by  locality  of  debte 2478 

luriediction  in  new  or  altered  county 2479 

Id.  ;  transfer  of  proceedings  to  proper  coanty . .    2480 

incidental  powers  of  the  (surrogate 2-481 

application  of  chapter;  conflrmation  of  preTious   acte. 2im 

clerks;  iffnograpliers;  misceU^neaits  provisions 2504-2514 

•umvgate'aconrt  always  open  for    buainesa 2504 

when  flurrogttte  to  attend 2505 

when  and  where  court  held  by  county  judge 2506 

aeal 250T 

clerVn   in  atirrogate'a  office 2508 

clerk  of  surrogate's  court;  how  appointed:  his  powers 2609 

addttionalx)t>wer8of  clerk  of  surrogate's  court  of  Kings  county 2510 

aurroffate  liable  for  clerk's  acts ....     2511 

Btenographer  for  surrogate's  courts  in  Naw  York  and  Kings 2612 

in  other  coauties 26)3 

defliQition  of  expressions  used  in  this  chapter 2514 

duties  of    slenoKraphers 3641-2J43 

procesa  and  eervico  tliereof. £515  8o27 

"  publication  ^f  citation,  etc 2r>35,a6;i6 

appearance  and  joinder  of  Issue 25'J7-253a 

pieadini,^  and  verification S583~25;i6 

amendmenta,  etc 2588 

miacollaneous  mice  of  practice 2587, 2538 

hearing  /  including  trial  by  Jury  and  r^erenee- 2589-2549 

testimony  of  aged,  sick,  or  iufirm  witnese ? 2539 

Id. ;  in  another  county 2540 

duty  of  Btenographer , 2541 

•       how  minutes  of  testimony  authenticated 2542 

Id.  ;  to  be  bound  in  voiumes,  etc , 2548 

bequest,  etc.,  does  not  disqualify,  etc.,  witness 2544 

exceptions  upon  a  trial  2545 

Burrogate  may  refer  question  of  fact,  or  account 2546 

trial  by  jury  ;  when  ordered 2547 

jd. ;  how  reviewed 2548 

appeal  from  order  thereupon 2549 

oecreeM  and  orders  and  enforcetnefU  thereof^  co^t$  and  f fen 2650-2587 

definition  of  "  final  order, '^  etc 2550 

decree  eettlinff  an  account,  to  contain  summary  thereof ffSfil 

decree  or  order  ;  when  evidence  of  assets 2568 

decree  for  money ;  how  docketed » ^KJfiS 

enforcement  of  decree 2554, 2555 

definition  of  "  order"  ;  how  enforced 2566 

co«t8 2557-2561 

additional  allowance  in  settling  accounts 2562 

allowance  upon  sale  of  real  property , 2568 

id. ;  no  commissions  allowed 2564 

fees 2565-2667 

appeal  from  surrogate's  court 2568-2569 

proti^ioM  relating  generally  to  letters  ;  and  generaUy  to  executor $^  admin' 

ittralovM^  guardians  and  testamentary  trustees  ...  2590-^10 

reqitifiites  of  letters 2590 

their  effect 2591 

priority  among:  different  letters 2592 

time,  how  reckoned  upon  successive  letters 2598 

official  oaths  of  executors,  etc 2594 

deponit  of  eecurltics  to  reduce  penalty  of  bond 2595 

mreties  liable  for  money,  etc.,  received  in  hnother  capacity 2596 

when  new  bond  or  new  enreties  may  be  required 2597 

id.  ;  how  principal  may  be  required  to  give  a  new  bond,  etc 2598 

decree  revoking  letters  for  fai hire  to  gi ve  new  bond 2599 

sureties  may  apply  to  be  reloaped  as  to  f  utme  breaches 2600 

release  of  old  euretiea  on  the  giving  of  new 2601 

surrogate  may  direct  as  to  custody,  where  co-executors,  etc.,  disagree ^03 

effect  and  contents  of  decree  revoKing  letters t008 

tLo  iMt  lecUoa  qualified. 990A 
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accoantiDe  by  execntor,  etc.,  of  deceased  ezecator.' tB06 

when  bond  may  be  proaecnted SUBTT 

aucceeaor  may  prosecute  official  bond. <6fl6 

action  on  officlul  bond  when  no  sncceasor  appointed 9609 

application  of  thia  article  to  executors,  etc,  heretofore  appointed 2610 

probate  of  wiils  and  grant  of  letters  thereupon 9611-S61C 

rerocation  of  probate S647-a(BS 

probate  of  heirship. 9654-a6Si 

administration ;  grant  of  letters a660-ao67 

"  temporary  administration a6C6-Sfl8l 

revocation  of  letters  testamentary  and  letters  of  administration 26B4-MK 

foreign  wills;  ancillary  letters «M-*705 

aidn  supertUUm  and  control  of  executor  or  administrat4>r*. XIOthSfTil 

liability  of  person  unauthorized  to  act  as  executor VIOR 

proceedings  to  discover  propertv  withheld 9707 

"  order;  service  of  citation;  officers  who  may  act  in  sazro- 

gate'sabsence        yog 

"  examination  and  decree 2709 

"  security  to  prevent  decree 37i0 

*'  warrant  to  seize  property 9710 

Inventory;  itppninimont  of  appndsersand  appraisal S711 

*'  assetB:  what  to  be  deemed 971S 

'*  exemption  for  widow  and  children 2713 

'*  contents  of  inventory 2714 

•♦  retumof ^ 2715 

••  return  of ,  how  comi>eUed •»,. 2716 

sale  of  persona]  property 2717 

debts;  aKcertainment  of * 2718 

*•       paymentof , 2719 

rents,  annuities  and  dividends;  how  apportioned 2790 

legacies;  payment  of 2721 

"       petition  to  compel  payment  of 2722 

••       decree  for  payment  on  giving  security 27iS 

exempt  property:  proceedings  for  neglect  to  set  apart, ....  2724 

accounting  and  eettlement  of  estate 2799-2748 

disposition  of  decedent's  real  property  for  payment  of  debts  and  funeral 

expenses  and  distribution  ot  proceeds 8749-9801 

testamentary  trustee 9eo*-3«20 

guardians— appointment,  removal  and  resignation  of  genera] 1%91-<841 

**        —supervision  and  control,  accounting 8849-98G0 

••        -appointed  by  wiU  or  deed 9661-9860 

8URV»T— 

when  may  be  ordered  *«  pendin  t  action  affecting  real  property 168i 

order  directing,  contents  and  SJnrice 168S 

**             authority  of  pirty  nnder. • 16^ 

SURVBTOB'S  Fbss. &299 

BUKVIVAL — 

of   cause    of    action 765-766 

SvRACUSKf  Municipal  Ckjuar  of  thb  City  of  (ebtablished  by  L.  189*2,  c.  342)— 

aoimrtuotof  record S 

Talesmen— 

when  and  how  may  be  pcocare.1 1171-1174 

Tavebst  Kexpbr— 

cannot  act  as  justice  of  peace ttCt 

TAXATioif  OF  Costs  Ohitbballt  - 

costs;  how  taxed     allowaneei,  etc.;  how  computed SSG8 

not.cd  of  taxation j^ies 

retaxa.ion 8S54 

review  of  taxation 9985 

duty  of  taxing  omcer 8306 

^    affidavit  rcfepecting  didbuTciements 8867 

taxation  in  toreciosure  of  mortgage  bv  advertisement 2408 

time  to  serve  notice  of  in  city  court  of  New  Yorlc ,    8i6i 

Taxation  of  Costs  nr  Justices' Coubts 8078 

Taxes— 

t J  be  paid  bv  officer  selling  in  partition,  dower  snd  fbrecloenre 1676 

Tax  Payer's  Action— 

to  prevent  waste,  etc vugi 

TaxpoBABT  Administiutiov— > 

when  allowed ...    ,  , 2870 

temporary  administrator */.**    jgyj 

*(1  ;  upon  cBtate  of  absentee,  etc , '  '    osro 

'^''•.•t'n".Mfv. :..::.:::::  S?? 

c;     0  •':».'  r,  ft  •.  o' t    11  ij/'arva'iuUnii»tjarA:r.... ^ftl) 
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id.;  as  to reqniriDff  creditors  to  present  clalnif ...» S67S 

id. ;  as  to  payiDg  debts 8674 

id.;  as  to  real  property 9676 

special  powers  of  temporanr  administrator  of  absentee S676 

temporary  administrator  of  absentee  mar  proTide  for  family S677 

deposit  of  money  bv  temporary  administrator 2678 

proceedings  \i  here  he  netrlectD  to  deposit 2879 

money  deposited  ;  how  withdrawn 9680 

notices  required  by  this  article ;  how  given 2b81 

when  time  to  ran  for  or  against  tho  estate 2682 

application  of  this  ctiapter  to  collectors,  etc. ,  heretofore  appointed 2688 

settlement  of  account ;  when  may  be  required 2726 

Tbitforabt  Guardian— 

appointment  of 2927 

termof  office  2828 

l*B]f  POBART  ImUNCnOK— 

See  Ihjurction. 

in  action  to  dissoWe  oorporation 1787 

Tbmvorabt  Jails  and  TutPOBABT  Bnmotal  of  Pbisonnmi  vnox  Jail..  186-144 

tsmfomabt  subboqaxb • 2422 

Tknant— 

Bee  BuimABT  PBooiNDorM. 

Tbnants  in  Common— 

separate  actions  bv,  in  ejeetment 1500 

Tnnant  for  Lopb  ;  Procbndinos  to  Discotxr  Dnatm  of 2802-2819 

petition  for  prodaction  of  tenant  for  life 2802 

contents  of  petition 2808 

service  of  petition  and  notice 2804 

proceedings  upon  presentation  of  petition 2806 

service  of  order;  powers,  etc.,  of  referee 2806 

habeas  corpus 2807 

report  of  referee 2808 

dismisaal  of  petition  when  order  complied  with 2809 

when  life-tenant  deemed  dead,  and  petitioner  let  into  poesesaion 88 10 

commii'sion  to  be  isened  if  life-tenant  is  without  the  state 2811 

geceral  provisions  respecting  the  commission 2812 

petitioner  to  give  notice  of  its  execution 2818 

execution  thereof 2814 

proceedings  on  return  of  commission 2816 

costs 9816 

property ;  when  restored 2817 

remedy  of  person  evicted  for  profits,  eto 2818 

order  not  condusive  in  ejectment 2819 

Tbndbr— 

after  puit 781 

money  to  be  accepted  or  paid  Into  court TM 

effect  of  sufficient  tender 788 

when  to  be  deducted  from  recovery,  etc. 784 

in  ejectment  for  non-payment  of  rent 1606-1506 

Tbrritobt— 

embraces  District  of  Columbia 8848 

TstTAMXNTARr  DISPOSITION— 

by  what  law  governed 2694 

Tbstamnntart  Guardian -. 2861-2800 

Tbstambntabt  Trustnb  in  Subbooatbs*  Courts— 

defined  with  reference  to  chapter  on  surrogates*  courts 2514 

when  decree  directing  payment  to  creditor,  ete-t  evidence  of  asseto 26!tt 

accounting  by  succesvor  of  deceased 2606 

action  upon  bond  of,  upon  return  of  execution 2607 

successor  may  prosecute,  official  bond 2606 

action  on  official  bond  when  no  successor  appointed 9600 

Intermediate  accounting ;  when  voluntary 2802 

Id. :  when  compulsory 2808 

petition  to  compel  payment  o^  debt,  legacy,  etc 8804 

Id.;  proceedings  upon  return  of  citation 280."^ 

id.;  other  persons  i  .terested  to  be  cited 2806 

when  Hurrogate  may  compel  Judicial  settlement 2807 

who  may  apply  therefor 2808 

"'-  inpoD  retamof  citation , , if^ 
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tEBTAMmpnkXT  TBUsvm  nr  Svbbooath*  Covvn—wnUnutd.  nonoim 

jadicifkl  settlement  on  petition  of  trustee 2610 

certain  prorislons  relauYO  to  accountings 2811 

Burrogate  to  determine  controTersies ;  proportion  may  be  xetataed 281t 

effect  of  decree... 2S18 

resignation  of  trust S814 

petition  for  security  from  testamentary  trustee 8816 

aecarfty;  howgiven 2819 

remoyal  of  testamentary  trustee 2817 

i^ypointment  of  successor .' .• 2818 

proceedings  where  testamentary  trustee  is  also  executor  or  aoministrator. .    2819 
api^cation  of  tills  title 2820 

Tektb— 

to  writ ...• • 21 

TisTHfomr— 

See  DBPosiTioir,  Btidbnox. 

Third  Psbsom— 

trtalof  claim  to  property  seised  by  sheriff 108,100 

claim  by  to  goods  atwched 6S7-4HS0 

claim  of,  to  property  leyied  upon  under  an  ezecution«  and  bow  dis- 
posed of... 1418-1481 

claim  of  title  by  in  replcTin 170»-mi 

defense  of  title  in  third  person  in  replevin 1722 

suit  in  the  name  of  another;  when  forbidden 1000 

treWe  and  other  damages 1901 

claim  by  on  attachment  in  justices*  courts 9912-2914 

claim  by  in  replevin  in  justice's  court. 2929 

notice  of  motion,  to  be  eight  days 780 

time:  enlargement,  before  expiration. 781 

"                     copy  of  affidavit  to  be  served 782 

**                      relief ,  after  time  has  expired 788 

**  when  time  cannot  be  extended 784, 786 

orders  In  certain  actions ;  how  published 78t 

time  for  publication  of  notice;  bow  computed 787 

time  for  doing  any  act ;  howcomputed. 788 

of  reoeiptof  execution  to  be  indorsed  thereupon 1868 

extension  of  to  plead  in  action  against  corporation  on  promissory  note,  etc.  1778 

hew  reckoned  upon  successive  letters  in  surrogate's  court 2302 

forserviceof  notices  in  dty  court  of  New  York SUU 

when  eode  of  civU  procedure  deemed  to  have  been  passed 8865 

id.;  when  takes  effect 8868 

TfTLB— 

remedies  for  failure  of  title  to  real  property  sold  under  execution,  and  to 

enforce  contribution. 1479-1488 

effect  of  Judgment  upon  in  ejectment 1624,1626 

how  stated  in  replevin .  1720 

defense  of  title  In  third  person  in  replevin 1788 

purchaser  from  heir  when  protected  against  devise^ 2088 

answer  of  in  district  courts  of  New  York  city 82t8 

^*  justices' courts  generallj 2961-29R8 

•*  •*  of  Albany  and  Troy 8Slft 

oertiflcate  for  increased  costs  in  actions  affecting tSMS 

TfTLB  OoftfPANIBS  BbARCHSS— 

when  may  be  taxed  and  induded  In  bill  of  costs 8866 

TlTLX  TO  PUMJO  OFTIGB. 

appeal  involving 239 

justice  interested  in,  when  not  to  sit  in  action  affecting d8 

TowH  Clbbk— 

copies  of  documents  In  office  of ;  when  evidence 88i 

Transoripts  of  Justicbs'  Judojunts^ 

how  proved 9iB-flSl 

docketing 8017-aOtt 

execution  on  judgment  docketed  with  countyderk 904ft 

TnAi«spsR— 

proceedimrs  upon  death  or  disability  of  a  party  or  tztasfer  of  intercst. . .  .755-706 

Bee  also  Assigmmknt,  Rbmoval. 
Tbiasoh  I   AorioN  to  Bicovsa   Pbophat  -BscsBAm  ob  JFonmnwD 
-, w>»    1977-19et 

when  allowed  inTsrdict 1184 

la  actloB  by  tdvacsa  purty  for  improperly  iulng  In  aaothtr*!  nanu lOOi 
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INPEX  Jxxxix 

PlEOTKKfS 

action  for  ottitiDg,  etc • 1107 

*'       complaint  in ,.,.*..« ••f.«.«ff«««. ...«•••«...«•  1^08 

See  also  Waste. 

iswet  and  the  mode  qf  Mai  tAereof. • r6%4>81 

Iflsnes  defined,  different  kinds  of  iesues • 963 

when  iseaeftof  law  arise;  when  issnee  of  fact  ari^e , 964 

iflsnesto  be  tried 965 

order  of  trial,  wbere  Is^aes  of  law  and  of  fact  arit>e  in  the  same  action 966 

bnt  roort  may  direct  the  order,  etc..  of  disposition  of  the  issues 967 

what  issues  of  fact  are  triable  by  a  jury , 9iS 

»*          are  tt  table  by  the  conrt 969 

order  for  trial  by  j ury,  of  apedflc  questions  of  fact,  when  of  right 9^0 

id  ;  when  diFcretionaiy    • 971 

trial  of  the  reaiainder  of  the  Issnes .     978 

connterclalm  to  be  deemed  an  action,  within  the  foregoing  sectirns 974 

immate.ialissnefl  need  not  be  tried 975 

what  issues  to  be  tried  before  one  judge ;  regulation  of  trial  in  the  supreme 

court  9^8 

noticeof  trial  and  note  of  issue 977 

order  of  disposition  of  israes  at  a  jury  term 978 

id:  when  a  jury  does  not  attend 979 

either  party  mav  bring  issne  totrial 990 

what  papers  to  be  furnished  on  trial,  and  by  whom 931 

place  qf  trial 988-091 

certain  actions  to  be  tried,  where  the  subject  thereof  is  situated 981 

other  actions,  where  the  caui>e  thereof  arose 988 

**             according  to  the  residence  of  the  parties 984 

Slaeeoftrial,  if  oroper  county  not  det^ignated. 9S6 

efendaut  may  aenund  change ;  proceedings  thereupon 988 

when  court  mav  cbange  the  place  of  trial 967 

effect  of  changing  tlie  place  of  trial 938 

**       order  changing  place  of  trial 989 

Issnesof  law,  where  trtaole  990 

this  article  applicable  onlT  to  the  pupremecourt 901 

exceptUmg^  sase^  and mothn  fornew trial 99M007 

what  rulings  may  be  exceptea  to 998 

refusal  of  conrt  or  referee,  to  And  upon  facta  may  be  excepted  to 998 

when  and  bow  exceptions  may  be  taken,  after  close  of  trial  by  court  or 

referee. 9M 

Id. ;  during  the  trial,  or  upon  the  trial  by  jury ••••  995 

ruling  excepted  to ;  now  reviewed 998 

case,  when  necessary ;  how  made  and  settled 907 

whena|>peal,etc.,may  be  heard  without  a  case 998 

motion  ror  new  trial  upon  judge's  minutee ;  appeal  from  order  thereupon.  999 

when  and  how  exceptiv>ns,  taken  upon  a  jury  trial,  hoard  at  general  term. .  1000 

motion  for  new  trial  at  eeneral  term,  when  tr^ al  was  by  conrt  or  referee . . .  1001 
when  motion  for  new  truU  to  be  made  at  special  term  ;  restrictions  there* 

upon 1008 

application  of  this  article  to  trials  of  specific  questions  by  jury ;  special 

provisions  applicable  thereto 1008 

notion  for  new  hearing,  after  trial  of  specific  questions  by  a  referee lOOi 

final  judgment,  etc.,  not  stayed,  by  motion  for  a  new  trial ;  motion  may  ba 

heard  afterwards 1006 

when  exception  not  to  prejudice  mot  ion  for  new  trial 1008 

notes  of  stenographer  may  be  treated  as  minutes  of  the  judge 1007 

irRIAI.BTTHaCOuiBTOBRBrKREB. 1008-1008 

Trial  JuBT— 

defined 884t 

TBZAL  BT  JlTBT— 

formation  of  the  jury 1168-118C 

**        clerk  to  prepare  ballots  of  jurors  for  trial 1168 

•*            •*   todrawbaUots 1164 

••           *   mode  of  drawing 1105 

••        persons  drawn  to  form  jury 1168 

.**        ballots  drawn,  when  deposited  in  second  box • •  1107 

^*^,            **     whcntoberemrnedtoflrstbox 1168 

**           ^     of  absentees,  etc...,, #•••••»,#•*» **•#  U9t 
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Tkaz.  bt  JjjKT—^onantied,  — ^— ^«, 

fonnation ;  new  Jury  may  be  drawn  while  first  I0  imnanfltod 1171 

**  talesmen,  when  may  be  ordered  procured 1171.  1171 

**          Bheriflinteresied;  BubfiUtute  to  be  appointed  for.. liTS 

**               **     dnty  of  Bheriir  and  of  talesmen 1174 

**         jury  competent  with  part  or  none  of  original  panel I175 

**          challenges ;  two  peremptory  ones  allowed ]17S 

'*                 **          none  because  officer  drawini;  ii  a  party l]77 

•*                 •*                         »•                notifying    "        .: 117? 

**          In  penal  actions ]i:9 

**                 **           how  tried;  exceptions  and  review li^O 

trial  to  be  as  prescribed  in  code 2190 

aliennoteDtitledto  jury  composed  in  part  of  aliens 1190 

venire  not  necessary 1191 

juror  not  to  be  questioned  for  verdict lltt 

**    takingfrfft  penalty  therefor 1198 

embracery:  penalty  therefor MM 

special  nnx^edlng ;  penalty  for  juror's  non-attendance  In 1196 

*  sheriff,  etc,  to  keep  jury  in 1190 

*  notice  of  imposition  of  fine 1197 

*  special  return  of  delinquency  and  fine  to  conntqf  eonit  310R 
**                   collection  or  remission  of  fine 1190 

triall^  jury  in  surrogates' courts 8547 

**  howreyiewed  SMO 

**  motion  for  new  trial • t648 

••  verdict SMS 

**  ftppe*!  £rom  order  on  motion  for  new  trial  i549 

Sea  also  Jubt  Tbial. 

IklAI.  JUBOBS  GENXBAIXT* 

defined 9M 

Id.;  as  to  trial  jury tS4S 

**  notify  '*  as  used  with  respect  to  procuring  attendance  of  a  juror  defined. .   8M 

Id.;  as  to  *' summon'* SMS 

feet .....Ons,  StlO 

effect  of  the  code  on  trial  jurors  in  criminal  cases S8B0 

qualifications  and  exemptions 4. .1087-1001 

mode  of  Mlecting,  drawing  and  procuring  attendance  In  ordinary  ca8ea..l006-100i 

struck  ana  foreign  jury • 1080-1071 

non-attendance,  penalties  for •••••••••• • •.« 107!S>1078 

TsiAIi  JUBOBS  Df  COTTirrT  OOUBTS— 

how  drawn  and  summoned • ••• 867 

TbIAL  JUBOBS  IN  JUSTIOBS'  COUBTS • WOO  £909 

fine  for  non-attendance • • 8009 

Tbial  JiTBOBs  nv  Kings  Couittt. 1180-1108 

qualifications • • ..•• 1188 

exemptions 1187 

^         evidence  of ••• 11S8 

length  of  jury  service  reqnirod ..••• • 3180 

when  juror  to  be  excused  by  court •••   1180 

clerk  of  court  to  certify  to  commissioner  as  to  attendance,  fines,  ate. 1181 

drawing,  how  and  by  whom  conducted ; 11SS>1151 

compensation  to  jadkes •.....• • 1151 

fines  and  remission  thereof..... lllil-lisr 

omission  of  name  by  commissioner,  penal ty.., •    1158 

other  willful  neglect  by  commissioner 1150 

giving  false  information  or  suppressing  notice,  penalty •• 1180 

physician  giving  false  certificate,  penalty  for • 1101 

money  to  be  reported  and  paid  over  bv  commissioner. IISB 

See  also  §|  119(^1  lOO^ontaining  provisions  generally  applicable. 

^TBZAL  JuBOBS  Df  KbW  YOBK  COUNTT 1070-1186 

qualiflcations 1079 

*^  resident,*' defined..... •?•. 1080 

exemptions. lOOt 

"^  evidence  of. 1068 

**  military  officers  to  certify  persons  doing  military  doty* •    i088 

Jury  year,  length  of  service  required  and  allowed 3064 

temporary  excusing  of  juror •• 106B»10BI 

juror  applylDg  for  excuse  to  bring  notice •••••••••••..•    1067 

/Mrvtea  in  a  co^  not  of  record,  when  an  excuse. .••- 1868 
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Tbiai.  Jxtbobs  nr  Nsw  Tobx  Coxnrrr— continued.  sBonoNii 

clerk  of  court  to  certify  as  to  attendanoe,  excoBee,  finea,  etc.j  of  ja.ora. . . .    1089 

drawing,  how  and  by  whom  conducted 109(>-1 108 

fines  for  non-attendance  and  remlwion  1100-1119 

ph/sician  giving  false  certificate,  penalty  for 1120 

information  to  be  famished  by  all  persons,  penalty  for  refusal 1121 

bribery — of  ofiScer  by  luror  drawn,  punishment 1122 

*•         officer  accepting  bribes. 1128 

'•  "      concealing  offer  to  take  bribe,  etc 1124 

false swearins ;  when peiTury '.^ 

See  also  $S  1190^1 190,  containing  provipions  generally  applicable.  r 

Tbkai.  JuBoits  nf  SuFsmoB  Coubt  or  Buffalo— 

qualifications 808 

drawing 808,804 

notifying 806 

fees. 806 

additional  jurcxrs  may  be  ordered 806 

Tbial  JiniY— 

defined 8348 

TBXAIi  Tbkm. 

by  whom  to  be  held -vo 229 

Tbot:  Ji'STlCBS  CouBTS  OF 3207-3214,  3223-3226,  3226a 

Tbustbb— 

execution  against  property  In  hands  of 1871 

holding  over  in  possession  of  real  estate ;  action  against   1664 

*■'  testamentary  frustee,"  defined  with  reference  to  chapter  on  surrogates' 

courts 2614 

Bee  also  Tbstambntabt  Tbustbb  in  Subbooatbs'  Coubts. 

Tbustkb  of  Expbbss  Tbust — 

may  sue  with  out  beneficiary 449 

»'       in  Justices' courts 8866 

Tbust  Compaitt— 

may  be  appointed  special  guardian  of  infant  upon  application  to  sell, 

etc.,  real  property 2362 

Tbust  Estatb— 

when  real  property  held  in  trust  liable  to  execution....* 1481 

Two  Thibd  Act— 

dischaige  of  insolvent  from  debta 2149-2187 

UXAUTHOBIZXD  KXXOUTOB  OB  ADMIVXSTBATOB— 

liability  of  person  acting  as •...    2706 

UbOBBTAIH  AIXBGATIONS— 

may  be  made  certain  by  amendment 546 

Unchahtity  ;  Sla^nbeu  Imputisg— 

not  neceseary  to  prove  special  damage 1908 

when  damages  are  woman's  separate  property 1906 

USTiEftTAKlNQS  GENERALLY 810-816 

See  Bonds  ahd  Unbsbtakinos,  Skcubitt. 

when  fiufticient 729 

ftinendiiig  defects  In 780 

I  ■  NlNCOUl'ORATED  ASSOCIATION  ;    A  TION  BY  OB  AOAINST 1919-1924 

actiona,  etc  ,  by  oragalnnt  asfiociatione  of  seven  or  more  persons 1919 

proceedings  in  case  of  death,  etc 1920 

effect  of  judgment ;  execution  thereapon 1921 

sabseqnent  action  againnt  members 1922 

this  article  pcrmiBBJve ;  effect  upon  etatute  of  limitations  1928 

when  objection  of  misnomer,  etc.,  of  parties  not  available 1924 

Union  Univekbity— 

exemjptione  In  favor  of  gradtiates  of 58 

tJiriTED  States — 

asseBflment  of  dnmages  for  lands  taken  by. 2119 

Tnited  States  Courts— 

.  copies  of  records  of ;  when  evidence 948 

documt'nts  in  departments  of  U.  S  944 

UwrvERBiTr  OF  the  City  of  New  York— 

eiemptione  in  favor  of  gradoates  of 68 

Unknown  Defendants— 

how  may  be  designated 461 

TJnknown  liEins— 

legflciee  to  payable  to  state 2747 

how  sharcii  obtainable 8'i47 

unclaimed  legacies  to  be  paid  to  coonty  treasurer 2748 

UHKNOWN   l^WNE'^R— 

f  ummnna  in  partition  ;  what  to  state IMt 

in  partition  ;  proteclion  of J^79 

*'  shares  of  in  proceeds iAJoJnS 

UstTPFER  :  Action  Against  Us (iBPEB  OP  Ofticb  ob ^^^i2S 

coiiiflin. — ^*»« 


UiUBT—  nenoK9 

cauaeof  action  for,  when  not  aarignahle 1911 

UncA— 

recorder's  court  of , ••••.. SlW^ttOS 

V.AOATI.^U  JUDOXEMT— 

motion  to  set  aside  for  irregularity ;  when  may  be  heard mi 

''             '*           for  error  in  fact ;  when  may  be  made  by  party. 1S88 

••             "            after  party's  death U84 

**             **           by  a  person  not  a  party  Ii86 

**           ^*           when  several  parties  are  entitled  to  move 1266 

•*             **           to  wh«  m  notice  of  motion  must  be  fciyen 12:87 

real  property.  If  affected,  notice  tooccnpunt 1988 

how  notice  under  this  title  to  be  given 1S80 

within  what  time  motion  to  he  made 1S90 

exceptions  in  cases  of  disability 191 

V  ACATiNo  Lbttsrs  I'atent  BY  ACTION 1967, 1900 

Vabiancb?" — 

betAeenpleading^and  proof 689-541 

Immaterial  may  uc  disregarded  in  Justices*  courts... 9948 

Vbnuib— 

to  be  issued  only  in  accordance  with  law 1191 

Vbrdict  Oensrallt— 

defects  cured  by Til 

before  and  after  death    784, 785 

discharge  of  jury  failing  to  agree 1181 

Sdaiotiff  cannot  pubmit  to  noijpuit  after  jury  retires. Il8« 

ury  to  assess  daniaves  In  action  to  recover  money 1188 

iouble,  treble  or  increased  damages 1184 

when  vetdict  to  be  taken  pubjett  to  opinion  of  court Ilfc5 

when  party  may  remit  portion  of  verdict ..  8j78 

general  and  special  verdict  deflned 1186 

"  "  when  rendered  ;  special  finding  with  general 

verdut .    ....  1187 

**                 **               special  findmg  controls  general  verdict 1188 

entry  of  verdict:  subsequent  proceedings 1189 

trials  by  j  ory  t o  be  as  providea  in  code 1 190 

jury  of  part  aliens  ttbolishcd 1190 

venire  not  t  ecespary 1191 

jurors  not  to  l»e  questioned  for  verdict 1199 

penalty  for  accepting  brbe  or  gift  by  juror. 1193 

embracery;  penalty  therefor 1194 

special  proceedings  ;  penalty  for  juror's  non-attendance  in 1 195 

"                      sheriff  to  keep  jury  in  :  penalty 1196 

••                      notice  of  imposition  or  fine 1197 

**  special  return  of  delinquency  and  fine  to  county 

court. 1158 

••                      collection  or  remission  of  fine 1199 

motion  for  judgment  upon  Fpocial  verdict 1883 

iudgment  upon  verdict  subject  to  opinion  of  court 1284 

In  ejectment  for  non-payment  of  rent IfiO? 

*'            generally 1519 

In  replevin,  requit-ites 1798 

*♦          when  value  to  be  omitted  from 1797 

*  ■          for  parf  of  several  chattels 1728 

of  jury  in  snrro^te  s  court  to  be  certified  on  new  trial 8548 

Vbrdict  in  JrnTicEs'  Courts 8007,  8C08 

juJgmentupon 8014 

prevailing  party  may  r^mit  portion 8016 

Vhrifipatio  .— 

dilatory  de  f  enses  to  be  yerifled 618 

when  required 688 

construction  68t 

how  and  by  whom  made 685 

by  corporation 686 

form  of  affidavit , 686 

when  may  be  confined  to  counterclaim 697 

remedy  for  defective ;  or  want  of 688 

when  defendant  must  verify  answer  to  charge  of  fhind 898 

^copies  of  original  entries;  how  to  be  made.. 981 
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XwBSFicATiov-'ConHnwd.  "^S^ 

aiu...«r  in  divorce  need  not  be  yerifled ...•    1757 

of  pleadings  in  surrogate's  court Si688,2584 


riglits  of  owner  or  master  of,  on  which  goods  have  been  shipped. ^  ®^ 

atuchment  and  valuation  of 66(Mf7S 

discharge  from  attacliment «- SS 

rales  where  there  are  two  or  more  warrants  of  attachment  against wt-tQo 

record  of  sale,  mortgage,  etc,  when  admi^sibie  in  eyidenoe 045 

pruceediusB  to  enfurcelieuson , 8420-3441 

iieni  on  vessels,  how  enforced iMl9 

warrant,  application  for 3420 

"        Qnaert«king  to  accompany.......... 3421 

*'        ezeoution  thereof 8433 

order  to  show  cause;  contents;  service 3423 

notice  of  service  to  be  pnblisbed  and  served 34'<24 

proceeoingB  upon  return  of  order  to  show  cause 8426 

order  of  sale 8426 

sale  and  proceeds 8427 

notice  of  the  distribution  of  the  proceeds  of  sale 8428 

liens  for  which  no  warrants  are  issued 8429 

contested  claims 3480 

trial  of  issues  and  appeal 8431 

distribution  of  proceeds 8432 

payment  of  uncontested  claims 8433 

distribution  of  surplus 8434 

application  for  a  discharge  of  warrant 348ff 

unUertakiug  to  accompany  application  for  discharge 8486 

discharge  of  warrant 3437 

aotionon  undertaking 8438 

costs  of  proceedings 3439 

sheriff  must  return  warrant 844C 

discharge  of  Uen  before  issue  of  warant tt *•    8aU 
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